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I' R t r A c n to thl bncX)NO ldition 


I Thc liazards of trade and commerce nd the incrcKm^ complcxutcs 
dlifc m rccmi >cari have made a precise knowledge of the Raws of : 
hjnrancc, as codified m India, ver> jmporlani The Cmcrgcnc>, followintj 
li*Chinese incursion into Indian territory, has led to the pasung of nddi 
iixml Acts m this field Aconposuc worl, dealing with all the Slaimcs 
wan orderly and Nvorkmanlikc manner Ins, therefore, become an urgent . 
jfccssity The present addition seeks to supply such a want The growth 
.ofinsurance m India and the complexities in the Raw of Insurance confer an ; 
jtxifa dimension of impo’lancc on the work now laid before the public llic 
l^cnlure is the first of us kind in India 

Insurance is a comprehensive word susccpUldc of varied tnenninps 
ft IS a contract of indemnity for the benefit of the insured and those hi 
rrivuy with him The \sord 'assurance*, which formerly did rimy for 
'insurance* in us modern sense, particularly m English niaruitiip law, hus 
now fallen into desuetude Insurance covers a miiUitudc of risks and, 
therefore* there arc many kinds of insurance It is mainly of four kinds. 

(1) Life t (2) Marine , (3) Tire, and (4) Accident. 

The fim Act in India dealing with Insurance was the Intllnii I ifr 
Assurance Companies Act, 1912, which was based mainly on the Jhi/dlili 
Assurance Companies Act, 19U9 It was applicable only to l.lfp Ininnuicc 
Companies and left untouched companies doing oilier kinds of Ininrancr limb 
ness The need for a comprehensive Act relating to the bnsl/icsi oflnsnmnLC 
was answered by the passing of the Insurance Act (IV of I93U). This Act of 
\y38 was subjected to several amendments, the most extensive of them being 
the Insurance (Amendment) Act, 1950 (XLVJl of 1950) Next camr the Life 
Insurance Corporation Act, 1956, providing for the nationalisation of life 
msurance business This was later followed liy the Marine Insurancfc Act, 
1963, dealing with marine insurance 


The entire spectrum of Insurance Law m India, with the Insurance 
Act, 103R. nt nn^ ,»nH «inf1 n.,!., /I nrJnrlrs and GOOU / 


. 1938, at one end and the Emergency Risks (lactorics and 
Insurance Act, 1962, at the other end, is presented m one 
statutory provisions arc analysed critically and are 

expounded m clear language Synopsis headings under racn c 
given Indian, English and American eases have been pres ^ 

discussion The statutory and ease law has been hroug » 
thorough Index enables the reader to locate quicBly 
requires 

It IS conceived that the work will commend it* ^ 

Bar and all those engaged in the field of Ins 
author wiU feel rewarded 

Independtnu Day, 1905 


Preface to the first edition 


With the rapid growth of the insurance business m India complexuies 
m Insurance law are increasing every day» and a searching analysis in the 
le^a^aspects of insurance business will not be out of place My endeavour 
infKis little book, has been to enunciate* in a short compasi, the principles 
of Insurance Law m its different branches In all the chapters of this book 
except Chapter I, I have dealt upon the different topics that may generally 
confront a person interested in this branch of legal study 

Chapter I is the outcome of the researches m the history of insurance 
though my attempt has been to search into its legal aspect In writing out 
this portion of the subject, I have derived enormous help from the numerous 
books cited in the footnotes To my mind for a proper understanding of any 
system, whether legal, social or religious, the study of its historical growth is 
important and instructive So I have attempted to trace the history from the 
day when the insurance business was m its embryo and have, though in a 
very limited space, shown how this great system has developed in the present 
shape 


The principles discussed in the several chapters have been mainly 
deduced from various decided cases , but 1 must frankly admit that the cases 
1 have noted are not exhaustive In discussing each and every topic I had 
in my mind the Indian aspect of the subject and 1 have not failed to notice 
the distinction between the Indian and English law wherever they are found 
My object throughout is not to seek to be wiser than the laws, but to search 
for the laws 

I acknowledge with thanks the help I have derived from the celebrated 
works of Porter, Bunyon and Arnold among other works on the subject 1 
am greatly indebted to Mr C R Krishna Rao, b A , b l , Advocate, Madras, 
for the interest he took m this publication by giving me timely and valuable 
suggestions 1 am also indebted to Mr T B Kamachandra Rao of Messrs 
The All-India Reporter, Ltd, Nagpur, and to his son Mr T R Krishna 
Murthi of Messrs The Law Book Company, Calcutta, for undertaking the 
publication of this book 

My thanks arc due to Messrs Solden Co, Printers, Tnplicane, Madras, 
for their neat printing and good get up 

In conclusion, I must offer a word of apology to my readers for the 
errors and omissions that may have crept in, m spue of my care and caution 


CALCUTTA 
iNft Dtcmhitt 1935 
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ADDENDA 




(Bunging east law up to June, 1965) 

Page 265 S 33 —Insert the followmg new Heading 9fl and matter 
after heading 9 

9a Statement to investigator under sub section (5) —-An mvesugator is 
not a public servant within the meaning of S 21 (9), Indian Penal 
Code The making of a statement to the investigators under sub*scciio/i 
(3) of this section does not amount to furnishing information to any public 
servant as contemplated by section 176 of that Code, an omission to furnuh 
which would be an offence under that section Such a statement is a 
voluntary and is admissible in evidence , it is not hit by section 24, Indian 
Evidence Act' 

Page 397 S 45, Pootnote 3—^Insert the following case v Lije 
Insurance Corporation of India Parnalhaparhini Ammal, (1964) 2 MLJ 212 77 

M L W 363 (1964) 2 Comp L J 9* 

Page 448 S 53—Insert ihe following new heading and matter 

2fl Court^ meaning of —The words “the Court” m the section 
must be assigned the meaning given to them by the Legislature in the Act 
Itself As regards the Court having jurisdiction for the purpose of winding 
up, the provisions of the Companies Act and of the Insurance Act are incon 
sistcnt Therefore the special provision m the Insurance Act must prevail 
over that in the Companies Act “fbe Court** contemplated by this 
section 18 only the Court which is cither the principal Court of civil jurisdit 
tion in a district or a High Court which has got ordinary original civil 
jurisdiction If the principal place of business of an insurance company is 
situated in a district which has no High Court, then the Court which would 
have jurisdiction under this section would be the principal Court of civu 
jurisdiction in that district, that is, the District Court But where such 
place IS situated in a district m which the High Court of the State is situate 
and such High Court has ordinary original jurisdiction, then the order of 
winding up of the insurance company under this section shall be made by 
such High Court If, on the other hand, such High Court has no such 
jurisdiction, the District Court for the district m which n is situated would 
be the pnncipal Civil Court of original jurisdiction * 

Page 582, S 95, heading I—Add the following as the last para 

A mutual insurance society with no share capital and with no members 
other than the policy-holders is very different from a company which is 
an entirely separate legal entity and whose members are distinct and sepa 
rate from such legal entity The legal notion of the separate juristic entity 
of a company IS not enough to aoerrtde the complete identity between the 
Corporation and Corporators m a mutual insurance society ® 


R K Ddtm^a V Dilht Aiminiitrelten (1953 
IS aR 253 1 (19G2)32 Com Caj 699 
(l9C2)2Cr L.J 005 A t R 196280 
IB2I 

Alt /ftJtd T M tfunranet Co y R Gtorgt 
I L. R. 1962 Dom« 206 t 61 Com L. R 


219 » 1962 Nag L J 490 33 Coro Cas 
I16G AIR 1963 Com 7 
Calcutta H and tf H D AstoexaUon v 
C(Wimiii!OTWr of IneomtTax l^oit 
(1963) 47 I r R 217 A I R 
Cal 598 
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THE INSURANCE ACT 

( IV OF 1938) 


An Act to consolidate and amend the law relating to the 
business of insurance 

Whereas It IS expedient to consolidate and amend the law relating to the 
business of insurance , It is hereby enacted as follows 

PART I 
PRELlMINARy 

1 (1) This Act may be called the Insunnce Act, 1938 

Short title extent and 
coenmeacetseat 

(2) It extends to the whole of India * * * *i 

(3) It shall come into force on such date as the Central 
Government may, by notification in the official Gazette, appoint in 
this behalf 

smopsis 

1 Legislative history 5 Act \f exhaustive 

2 Legislative changes b Statements of Objects and Reasons, 

3 Areas to which the Act was more admissibility in construing a 

applicable statute 

4 The preamble, Its interpretation 7 Commencement of the Act 

1 Legislative history —Before 1912 there was no legislation parti¬ 

cularly governing insurance companies carrying-on insurance business in the 
then British India but that those companies were being governed by the 
Companies Act, 1882 The latter Act was amended from time to time, such 
as, m 18B7, 1895, 1899, 1900 and 1910 to keep the laws in conformity with the 
laws of England relating to companies until in 1913 the law relating to com¬ 
panies in India was codified in 1913 Since then far-reaching changes in the 
companies laws have been brought about in the recent legislation on companies 
in free India by the Companies Act, 1956 and by the Amendment Act LKV 
of 1960 

In 1912 the Indian Life A^urance Companies Act was passed based 
mainly on the line of English Assurance Companies Act, 1909^ The Act was 
applicable only to Life Insurance Companies but companies doing other kinds 
of insurance business did not come within its fold Moreover the Act had 

1 Thcv/otdi except the State of Janimu 195S fl \,ii of I&5G) S 2 

and Kashmir’* were omitted by Jammu 2 9 Edw 7 C 49 

and Kashmir lExtention of laws) Act 
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The glaring ones were the differential treat 
]nsjinnr#» u„ ^ Indian comp-inxcs and the foreign companies doing Me 
•were nnt India made in the Act, namely, the foreign companK* 

whereas ihe submit particulars regarding ihcir Indian business 

required to do so, again the foreign 
reomred to snake any deposit altliough such deposits were 

Deisjst^>rit rfpm:. Indian con^anies Because of this discnminauor 

jnsuranc*'hii made b> difkrent public bodies to bring the law on 

In 1924 thf thfn^r*" ^ between the Indian and foreign companies 

Tsurance f„mnL contemplated to amend the ikw on 

in ]925 a draff R*n''^ abovc-mentioncd anomalies and 

herijvf ° P^'^^Posed new Act containing provisions of a compie 

derail m the Leg.sbt/e Assembly but its consi 

which was abotit ® advantage of a new legislation on insurance 
Clanson Corrmift^-r *” England upon the recommendations of the 

actons 1^27 However, no 

Eneland ^nd hf-nr»» recommendations of the Clanson Commiiiccin 

ijoSp ^ legislation m 1928 as a 

ree^rdiLTn^nr/Mr k Act of 1928 was to collect siausucs 

of^a ^«omc the basis 

for leeislation in F fti Government of India without waiting 

«porf the '>PPP“>"'cd Shn S G S«n i; 

practice in India Shn '’'‘^”“''1' ‘o modernise insurance legislation and 
appointed bv the Gtnrrn scrutinised by an Advisory Commiin* 

sa‘:§ Report aCin 193 chlng« la the 

Ass-mblv where ,1 also „ a Oo'wnment mtioduced the Bill m the Legislame 
ActofigiS emerged from‘*’® P«sent Insurance 
made to the Act in 1930 "^oan ^ senes of amendments were 

Saran allcompStaneL ZnH »« and 1946 but it was not until 1950 
(AmendmenO Aet lOSn tvi vS'”J Insurance 

to the aS haie been maSe'? A " Thereafter further amendments 

and 11 ofl961 ^ Amendment Acts, namely. Acts XXh-V of 195? 

Kashmir* have*bMn*^omi»^rf'^'^^a “except the State of Jammu and 

applicable to the State of Jamlu Ld Lrfim" 

applied md'orex°mded V!^! *”'>'’'-»PP''>'=abIe -The Act had been 

m th' areas of the District of Darjeeling,* 

( ) the partially excluded areas in the Province Slate of Or.ssa,^ 

AetTux of W9)"‘* States (Laws) 

4 ^he and Kashmir by Act LXII of 1956 

at the preamble for unlTerstandimr^ih'***'”*’ —'• >* permissible to lot* 

’ in the Bill full effect should be aivcn*m JPP'’” “I *0 various clauses contained 
----- 00 given to the express p rovisions of the Bill even 

»*June *1939"^° ^ I9u' 0™<» baws Validating KeguUlum’' 


S 1] SHORT TITLE, FXTENl AND COMMENCEMENT a 

though they appear to go beyond the terms of the preamble Where the 
language of an Act IS clear, the preamble must be disregarded Where the 
object or meaning of an enactment »s not clear the preamble may be resorted 
to explain it Again where very generil language is used in an enactment 
which, It IS clear must be intended to have a limited application, the preamble 
may be used to indicate to what particular instances the enactment is intended 
to apply The courts cannot, therefore, start with the preamble for construing 
the provisions of an Act, though they would be justified in resorting to it, 
nay they will be required to do so, if they find, that the language us-d by 
Parliament is ambiguous or is too general though m point of fact Parliament 
intended that it should have a limited application ^ In another case the 
Supreme Court has observed that the preamble of a statute is ‘a key to the 
understanding of it* and it may legitimately be consulted to solve any 
ambiguity, or to fix the meaning of words which may have more than one, or 
to keep the effect of the statute within its real scope, whenever the enacting 
part IS in any of these respects open to doubt ^ 

5 Act, if exhaustive -“The Preamble recites the expediency to “consoli¬ 
date and amend’* the law relating to the business of insurance It does not 
merely consolidate previous enactments or prc-cxisting law but it consolidates 
the “law" on the business of insurance and adds to the pre-existing law 
derogating from same Hence it is a complete Act m itself as regards the 
subject It deals with ® It has been laid down by the Privy Council that the 
very object of consolidation is to collect the statutory law bearing upon a 
particular subject, and to bring it down to date, in order that it may form a 
useful code applicable to the circumstances existing at the time when the 
consolidating Act is passed * In Jiarenira J^alh v KamalahasxM, the Privy 
Council has also observed that the object of codifying a particular branch of 
the law IS that on any point specifically dealt with, the law should thence¬ 
forth be ascertained by interpreting the language used in that enactment, 
instead of, as before, searching in the authorities to discover what may be 
the law as laid down in prior decisions The language of such an enactment 
must receive its natural meaning, without any assumption as to its having 
probably been the intention to leave unaltered the law as it existed before ^ 
Where a statute is expressly said to codify the law, the courts are not at liberty 
to go outside the Code so created, because before the existence of that Code 
another law prevailed , but on any point not specifically dealt with by u the 
law shall be ascertained by interpreting the language used ^ 

6 Statement of Objects and Reasons, admissibility m construing 
a Statute —The Statement of Objects and Reasons is certainly not admissible 
as an aid to the construction of a statute But it can be referred to for the 
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Bmakur Coal Co Ltd v Vnton of Indta 
(1961) 2 S C A 523 196.1 S C 954 
hochurt'i States (f Madrai and Knala (I960) 
2S C A 412 1960S C lOEO walso 
Alt Biswas \ Jxnnatan Naher 64 
OWN 756 1960 Cal 717 Munsha 

Singh Dhaman Stngk \ Stott of 
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V Padmonand Singh 29Cal 707 (PC) . 

6 Sec Rorl: of Englard v Vagliano (1891) 
AC 107 60 1 J Q, B 145 followed in 
Copal Jietdu t cose 1923 Mad 523 (I- C ) 
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ascertaining the conditions prevailing at the time which 
iirtr ® ^pooso** of the Bill to introduce the same and the extent and 

urgency of the evil which he sought to remedy l 

Where the words are clear and unambiguous it would be unreasonabl 
in erpre them in the light of the alleged background of the statute and 
Arr^ interpretation conforms to the said background 

® court IS dealing with the problem of construing a specihc 
would be unreasonable to invoke the assistance of 
low a with the statutory provisions contained m English 

nfconstruing and interpreting the constitution or provisions 
from thp ascertain the meaning and intention of Parliament 

motives of Parhamenra^'^ itself and it is not concerned with the 

the words^^nf*^ construction, namely, (1) where 

is necessarv than f themselves precise and unambiguous no more 

the words ^^^tr natural and ordinary sense 

and (2) where altcrn^iM declaring the intention of the Legislature 

chosen which will k t:onstructions arc equally open that alternative to b« 
the statute p„rporta 

which will iifirn^o ^ regulating, and that alternative is to be rejected 
Ihe^tem^ uncertainty, friction or comfuston into the working of 

date from ich”i?*i^*?rt **** ^*^*—statute docs not specify any 
the notification would t |^'”™®tice, the effect of the omission of the date in 

a date for Its commenctmont "’''"n’ ’’ any authority to spseiff 

ts fixed ® When bv an Art r,‘rr'^ come into effect until that date 

ment to appoint a dav rmtr. « f'^SW^aturc power is conferred upon the Govern 
becomes Z existin/Sr come into force the Act 

ment of Act comes into forre provision regarding the commence- 

wiU lend 10 stalenni#* o li It *^” *^* ^^**‘”^ *bat any other construction 

to bring the Act mtn r ® °f *be Act authorises the Government 

and in exercise of the r” *“jb date as it may, by notification, appoint 

has the power toisl^c '[^’V •■>»« a'c.ion the Government surely 
date subsequent to the nassinv ofVn.1.= Act into force on any 
t'on to the notiricntKM fixinv There can therefore, be no objec 

■s a date subsequent to lbe"n«f. '“'“"''ncement of the Act on a date which 

attncl the principle disfavoLrinA^tl,”*^**'' ‘I.'* circumstance 

_' .ha retroactive operation of the statute’ 


190 ■{ Af«tr/ AfMjjf D r 

l/U , ^ J Sk-xHyn 

V I 6| S C. f7-| 


1 St3tt 


Mom h M D C {Mfsort) Prwalt Lid ' 
SleU of Afytor, 1962 S G 394 
CelUclor of Ckitoms v DtSti%)<^ StnghJ* 5/’**' 
ntnsand Heaving MtlU Ltd 1961 S C 
1519 He also AUmbie Ckemtenl H tjrks Cff 
V Hcrkmen 1961 S G frl7iacas<®‘ 
''CJiare le^iiUlion 

’^funteipalCommtllte lOSSM? 
L C 529 1959 Madh Pra 82 (FB) 

Kojtndra rumor \ tale of U P 1962 ^tP 
4; J INftles \ 2. 

C C. V I enkalatholam (1955)2 

I C R 119c I95C S C J 323 *93^ 

S C. A A i Ij 50S C 2ie 




s 2] DEFINITIONS ^ 5 

In terms of sub section (3) of section I of the Act the Insur-incc Act was 

brought into force on 1st July, 1939, by virtue of the Notification No 589-1 

(4)/38, dated 1st April, 1939 t 

Applicability of the Act —Some of the provisions of this Act apply also 
to the Life Insurance Corporation of India constituted under the Life Insurance 
Gorpofition Act, 1956 but this Act has no application to the corporation 
constituted under the Deposit Insurance Corporation Act, 1961 

2 In this Act, unless there is anything repugnant in the 
Definu.oni Subject or context,— 

(1) “actuary” means an actuary possessing such qualifications 

as may be prescribed , 

(2) “policy-holder” includes a person to whom the whole of 

the interest of the policy-holder m the policy is assigned 
once and for all, but does not include an assignee thereof 
whose interest in the policy iS defeasible or is for the 
time being subject to any condition , 

(3) “approved securities” means— 

(i) Government securities and other securities charged on the 

revenues of the Central Government or of the Govern¬ 
ment of a s[* * *] State or guaranteed fully as regards 
principal and interest by the Central Government or 
the Government of any ^ State , 

(ii) debentures or other securities for money issued under the 
authority of any Central Act or Act of a State Legisla¬ 
ture by or on behalf of a Port Trust or Municipal Cor¬ 
poration or City Improvement Trust in any Presidency 
town , 

(ill) shares ol a corporation established by law and guaran¬ 
teed fully by the Central Government or the Govern¬ 
ment of a “[* * *] State as to the repayment of principal 
and payment of dividend , 

(iv) securities issued or guaranteed fully as regards principal 
and interest by the Government of any Part B State rnd 
specified as approved securities for the purposes of this 
Act by the Central Government by notification in the 
ofiicial Gazette , and 

(v) subject to the limitations contained in the proviso hereto, 

securities guaranteed fully as regards principal and 
interest by a Provincial Government in Pakistan or 
on the revenues of any part of that Dominion, 


Vide Gaziil, rf Indio Part I 1939 at p 631 


2. Omiltet bi A L. O 1956 
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THL INSURANCE ACT IS 1 

and debentures or other sccuntjes for money issued by 
or on behalf of the trustees ot the port of Karachi 

Provided that securities or debentures specified in item (v) shall 
be recognised as approved securities only for such purposes and for 
such period and subject to such conditions os may be prescribed , 

Explanation —In sub-clauses (i) and (nj), “Government of 
a State” in relation to any period before the 1st November, 19o6 
means the Government of a Part A State 

(4) “auditor” means a person qualified under the Chartered 
Accountants Act, 1949 (XXXVIU of 1949), to act as an auditor 
of companies , 

(4-A) “banking company” and “company” shall have the 
meanings respectively assigned to them in clauses (c) and (d) ot 
sub-section (1) of section 5 of the Banking Companies Act, 1949 
(X of 1949), 

(5) “certified” in relation to any copy or translation ofa 
document required to be furnished by or on behalf of an insurer or 
a provident society as defined in Part III means certified by ^ 
principal officer of such insurer or provident society to be a 
copy or d correct translation, as the case may be , 

(5-A) “chief agept” means a person who, not being a salaried 
employee of an insurer, in consideration of any commission— 

(i) performs any administrative and organising functions for 
the insurer, and 

(/j) procures life insurance business for the insurer h) 
employing or causing to be employed insurance agen 
on behalf of the insurer, 

(5-B) “Controller of Insurance’* or “Controller** means the 
offi^r appointed by the Central Government to perform the duti^ 
of the Controller of Insurance under this Act , 

(6) “Court** means the principal Civil Court of original 
diction in a district, and includes the High Court in exercise of t 
ordinary original civil jurisdiction , 

(6-A) “fire insurance business” means the business of e^ect 
ing, otherwise than incidenlaHy to some other class of insuranc 
business, contracts of insurance against loss by or incidental to hr 
or other occurrence customarily included among the risks insut^ 
against in fire insurance policies , 

(6-B) “general insurance business*’ means fire, marine or 
celHncous insurance business, whether earned on singly ot r 
combination with one or more of them , ' 
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(7) “Government security” means a Government security as 
defined in the Public Debt Act, 1944 (XVIII of 1944) , 

(8) “insurance company” means any insurer being a com¬ 
pany, association or partnership which may be wound up under 
the Indian Companies Act, 1913,* or to which the Indian Part¬ 
nership Act, 1932, applies , 

(9) “insurer” means— 

(a) any individual or unincorporated body of individuals 
or body corporate incorporated under the law oi any 
country other than India, carrying on insurance busi¬ 
ness (not being a person specified in sub-clause (c) ol 
this clause) which— 

(i) carries on that business in India, or 

(ii) has his or its principal place ol business or is domi¬ 

ciled in India, or 

(ill) with the object of obtaining insurance business, 
employs a representative, or maintains a place of 
business, in India , 

(ii any body corporate [not being a person specified in 
sub-clause (c) of this clause^ carrying on the business of 
nsurance, which is a body corporate incorporated 
under any law for the time being in force in India , 
or stands to any such body corporate in the relation 
of a subsidiary company within the meaning of the 
Indian Companies Act, 1913 as defined by sub-section 
(2) of section 2 of that Act, and 

(c) any person who in India has a standing contract 
with underwriters who are members of the Society of 
Lloyd’s whereby such person is authorised within the 
terms of such contract to issue protection notes, cover 
notes, or other documents granting insurance cover to 
others on behalf of the underwriters, but does not 
include a principal agent, chief agent, special agent 
omn insurance agent or a provident society as defined 
in Part III, ‘ • 

(10) “insurance agent” means an insurance agent licensed 
under section 42 who receives or agrees to receive payment by 
way of commission or other remuneration in consideration of his 
soliciting or procuring insurance business including business 
relating to the continuance, renewal or revival of policies of 
_ Insurance , 


1 Now,ceiheaefinition5ueninclauK(tl)otlheCompaDiclAct 1956, 
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(lO-A) “investment company’* means a company whose prm 
cipal business is the acquisition of shares, stocks, debentures or 
other securities , 

(11) “life inaiirance” means the business of effecting 
contracts of insurance upon human life, including any contract 
wherebv the p lymenl of money IS assured on de ith (except death 
by accident only) or the happening of any contingency dependent 
on hum in life, and any contract which is subject to payment oj 
premiums for a term dependent on human life and shall be deemed 
to include— 

(a) the granting of disability and double or triple indem 
nity accident benefits, if so provided in the contract 
of insurance , 

(jb) the granting of annuities upon human life , and 

(c) the granting of superannuation allowances and annm 
ties payable out of any fund applicable solely to the 
relief and maintenance of persons engaged or who 
have been engaged in any particular profession, trade 
or employment or of the dependents of such persons, 

(12) “manager** and “officer** have the meanings assignc^^*® 
those expressions in clauses (9) and (11) respectively of sections 
of the Indian Companies Act, 1913 , 

(13) “managing agent*’ means a person, firm or compahl 
entitled to the management of the whole affairs of a company h) 
virtue of an agreement with the company, and under the contro 
and direction of the directors except to the extent, if any, other 
wise provided for in the agreement, and includes any person, htid 
or company occupying such position by whatever name called 

Explanation —If a person occupying the position of maij 
nging agent calls himself manager or managing director, he sh^ 
nevertheless be regarded as managing agent for the purposes o 
section 32 of this Act , 

fl3-A) “marine insurance business” means the business of 
effecting contracts of insurance upon vessels of Tny descnpttoO’ 
including cargoes, freights and other interests which may be l^S^ J 
insured, m or in relation to such vessels, cargoes and freJ^h > 
goods, wares, merchandise and property of whatever descript^® 
insured for any transit by land or water or both, and whether o 

not including warehouse'risks or similar risks in addition of 
incidental to such transit, and includes any other risk custom'^f^'^ 
included among the risks insured against in marine insnraoo 
policies , 
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(13-B) ‘‘nnscellaneous insurance business’* means the business 
of effecting contracts of insurance which is not principally or 
wholly of any kind or kinds included in clauses (^A), (II) and 
C13-A) , 

(14) “prescribed” means prescribed by rules made under 
section 114 , 


(14-A) [Omitted by Act XLII of 1956 ] 

(15) “principal agent** means a person who, not being a 
salaried employee of an insurer, in consideration of any commis¬ 
sion,— 

(i) performs any administrative and organising functions 
for the insurer, and 

(ii) procures general insurance business whether wholly or 
in part by employing or causing to be employed 
insurance agents on behalf of the insurer , 

(16) “private company** and “public company** have the 
meanings respectively assigned to them in clauses (13) and (13-A) of 
section 2 of the Indian Companies Act, 1913 (VII of 1913) , 


(17) “special agent** means a person who, not being a 
salaried employee of an insurer, in consideration of any commis¬ 
sion, procures life insurance business for the insurer whether wholly 
or in part by employing or causing to be employed insurance 
agent on behalf of the insurer, but does not include a chief agent 

sr//opsjs 


1 Dejinilton clause, its tnterprelation 

2 Actuary hts qualijicatton and maxn 
fancttons 

3 Aadttor, hts quahjicaltons and func' 
ttons 

4 Agents, dtfferent hnds of 

(fl) A medteal examtner whether an 
agent of the company ? 

(6) Insurance agent generally., and 
tnsuranee broker 

(c) Dual agency, tts permtssibtltty 

(d) Sub agents 

(#) Insurance agent, extent of 
authority 

(/) Statutory agency 
5 Insurers, classes of 
j (o) Subsidiary campany meaning of 
(fe) Underwriter, meaning oj 
{«) Society of Lloyd's 
2 


(rf) Cocer note, meaning of 

(e) Insurer domiciled in India 
(/) * Carrying on the business of 
insurance", meaning of 

6 _ Insurance company 

(fl) Hindu joint family business 
(A) Shareholders of company and 
partners of partnership firm, 
position of ' 

(e) fif on applicability of S 11, Com- 
pontes Act, to foreign companies 
(rf) Companies under the Companies 
Act 1956 

(e) Company of cssiciation or part¬ 
nership which may be wound up 
under the Companies Ati 
(/) Company assoaition^orpartner¬ 
ship toll hick the Indian * 
net ship Act, 1932 
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(g) Insurance company as defined tn 
the English Insurance Com-’ 
panics Act^ 1958 

Other companies w definition clauses 
{a) Banking company and company, 
clause (4-A) 

(6) Investment company, clause 
(lO-A) 

(c) Share 

(d) Slock 

(«) Debenture 

(/} Debenture and debenture stock 
becuTtlies 
Managing Agent 


10 Manager 

H Officer {a) Managing Directort 

IX 

12 Insurance business 

13 Fire insurance business 

H Lt/e insurance business 

15 Marine insurance business 

16 General insurance business 

17 Motor insurance 

18 Burglary insurance 

19 Industrial insurance 

20 Policyholder 

21 Court 


1 DeHnition clause, its interpretation —When the Act iBc>' 
provides a dictionary for the words used, the Court must look into that 
dictionary first for an interpretation of the svords used m the statute Tb' 
Court IS not concerned with any presumed intention of the Legislature, it! last 
is to get at the intention as expressed m the statute An artificial dcfinllu“ 
may include a meaning different from or in excess of the ordinary acceptation 
ol the word which is the subject of definition , but there must then be compel 
ling words to show that such a meaning different from or m excess of it' 
ordinary meaning IS intended Where within the framework of the ordinary 
acceptmion of the word, every single requirement of the definition clause » 
fulfilled. It could be wiong to take the definilion as destroying the essentia' 
meaning of the word defined 1 But a wrong ‘ipphcation of the definition t® 
cases which are not strictly caused by it cannot vitiate the definition if 
wise St IS not open to challenge a The words used m an inclusive defining 
denote extension and cannot be treated as restricted in any sense Where lb* 
Courts are dealing with an inclusive definition, it would be mappropriate » 
put a restrictive interpretation upon terms of wider denotation a The word 
includes IS used in the definition clauses in order to enlarge the meaning o' 
words or phrases occurring in the bod, of the statute and when it is so used 
thc-e words and phrases must be construed as comprehending not only too ' 
he ®ni roJ' according to thcir natural import but also things whid' 

the ntcrprctation clause declares that they shall include * 

2 Actaa^, his qualifications aod main functions —To be a" 
actuary within the definition of the Act, he must possess either of the foil"" 
ing quahncations, namely,— 

(o) he must be a Fellow of the Institute of Actuaries London or 
(t) he must be a Fellow of the Faculty of Actuaries in Scotland , 

‘"."y>>""»>lod actuaries within the definil"”’ 

ofthe Act when the Controller grants an application or permits any of 
to s.gn as actuary who satisfies the follwi„/?oo“,l°"ns narndyll 


Sfa&yhdnW v JL D DtotVuv 

^S5^SGJ83U557 SCA 57 5^7 

\i>^<yTtxixUFxnuKing\UHtUd v Slat, 

»J Ptttaoi 1957 s Cj 275 1957 SCJV 

610: 1957S a329 

|19G0]2 5 C A.213 C J 679 


1960S C 610 
Charuuhjam Misra 
J959 G L J 15 ttt abo 
Ltd V Staltof M P 1961 M P C - . 

IQKI He n 1 » JW. . srsiM xf«i4h 


SM,,/ WfSt 


1961 M P L J 474: 1961 
^7 S' A/ Janus v Dr Abdul A 
B L.J K ’»0a 1961 Pat 242. 


1961 
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(a) that he is employed by an insurcc or a provident society to carry 

out any of his or its obligations under the Act , 

(b) that he is an Associate of the Institute of Actuaries, London or of 

the Faculty of Actuaries m Scotland , or 

(c) that he is a person having actuarial knowledge for any prescribed 

purpose ^ 

Under the Insurance Companies Act, 1958,* of England the prescribed 
qualifications of an actuar> are that he must be either (i) a Fellow of the 
Institute of Actuaries or of the Faculty of Actuaries , or (») when application 
IS made by a company and where, in the opinion of the Board of Trade, 
special circumstances exist, an Associate of the Institute of Actuaries or of the 
Faculty of Actuaries , or (iii) such other person having actuarial knowledge as 
the Board of Trade may, on the application of a company, approve ® 

The naain functions of an actuary under the Act are— 

(/) that his certificate, regarding life insurance of the assured rates, 
advantages, terms and conditions offered in such policies arc 
workable and sound, is required when the insurer applies for a 
certificate of registration under section 3 of the Act , 

(ii) that he may scrutinise the statement of soundness of terms of life 
insurance business when appointed by the insurer and approved 
by the Controller in case where it appears to the Controller of 
Insurance that the rates, advantages, terms and conditions 
mentioned in the statement of the insurer are not workable or 
sound according to provisions of section SB of the Act, 

I ^ (ill) that he is to make actuarial report and abstract in terms of 
section 13 of the Act, and 

(ta) that he is to sign a valuation statement which is submitted along 
with the returns to the Controller as provided in section 15 of the 
Act 

3 Auditor, his qualifications and functions —An auditor within the 
definition of the Act must be cither an Associate or Fellow of the Insliiute of 
Chartered Accountants of Indn in terms of section 5 of the Chartered 
Accountants Act (XXXVIII of 1949) and he has obtained a ccrtjficntc of 
practice from the Institute and is designated as a Chartered Accountant in 
terms of sections 5 and 7 respectively of the said Act Section 2(2) of the 
Chartered Accountants Act gives the definition of Chartered Accouninnts for 
all practical purposes * Even when a Chartered Accountant is working as a 
liquidator in pursuance of an order passed by the High Court he must he 
deemed to be in practice within the meaning of section 2 (2) of the said 
Act* 

The functions of the auditor under the Act are— 

(t) he shall audit annually all insurance business transacted by an 
insurer with respect to balance-sheet, profit and loss account. 


\ Sofibelnsurftnce Rule* 1939 4 Stt R, B Ban v P K MuVtrjt 1957 

2 ' 6 7 riix 2 C 72, Cat 4t9 

^ Auurance Comranies Rules 5 Covrntef tii JnStilyif of Ckvlrrtd AteotnUnls 

l950anriS 33 of the Insurance CompanJef t D Muihtrjta I9.SR SCR 371 i l%a 
Act,19^ s aj 312 1958S C 72 
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revenue aecount and profit and loss appropriation accouot in 
terms of section 12 of the Act, 

(ii) he shall verify that the regulations and forms for the preparation of 
balance-sheet as prescribed m the First Schedule, the rcguhtioni 
and forms for the preparation of Profit and Loss'Accounts a* 
prescribed m the Second Schedule and regulations and forms lot 
the preparation of Revenue accounts as prescribed m the Tlnrci 
Schedule to the Act are complied with , 

(tit) he shall also audit the account of the period where an mvcstiga 
tion into the financial condition of an insurer is made as at a cat: 
other than the expiration of the year of account as per terms o 
sub section (5) of section 13 of the Act, and 

(ip) he shall sign one of each four copies of returns to be submitted t> 
the Controller in accordance with the provisions of section P ® 
the Act 

4 Agents, different kinds of —The Act has not defined what an agcf't 

means but instead it has classified different kinds of agents and has detme 

them The classes to which the agents have been divided are—(i) 
agent, (ii) insurance agent (iit) chief agent, and (ip) special agent ^ ^ 
classification has been based primarily on the life' insurance business an 
insurance business other than life insurance Thus, the words ‘chief agccu 
and 'special agent’ have been applied to those agents who solicit or 
life insurance business, and the expressions * principal agent’f and i 

agent’* have been applied to those agents who solicit or procure 
insurance business or insurance business including business relating w 
continuance) renewal or revival of policies of insurance 

The main features common to all kinds of agents, whether chief, 
special and insurance agents arc—(i) they are not salaried employees oi i 
insurer employing them , (ii) they receive commission for consideration 
their work and (jii) their main function is to solicit or procure insurance v 
ness or life insurance business as the case may be Further, fe'\turcs 

to'chief agent’ ‘principal agent’ and‘special agent’ are that he can pro^ 

general insurance business or life insurance business, as the case 
either (o) by himself personally or (p) through insurance agents employ® 
caused to be employed by him The insurance agent as defined m 

has no power to employ or cause to be employed any such agent under 

Morever the chief agent and the principal agent have to perform any 
Irative and organizing functions for the insurer which the other kinds of 3S . 
have not been empowered to perform The definition of‘chief agent a" 
principal agent as given m the Act is the same According to the defini 
both these classes of agents have the same common features piC (0 _pj 

persons and not individuals as in the case of insurance agents, («) they _ 

salaried employees of any insurer , (m) they perform their functions m c® 

deration of commission and (ip) their functions are—(a) administrative, I, 

organizitional, and (e) procurement of life insurance business m case of c 

agent and general insurance business in case of principal agent 

wholly or in part by employing or causing to be employed insurance ag . 

on bchalfof the insurer But the essential diiference between them i* ‘ 

tlic chief agent is so called in relation to life insurance busines3_w'hcrcaS 
prmcipal agent is so called in relation to general insurance business . 

uiflerence between the chief agent and the special agent lies m the ^hc 

I »fmcr has to perform administrative and organizational functions fo^ * 
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insurer while the latter has not been empowered to do so The difference 
between chief agent, special agent, and principal agent on one hand and the 
insurance agent on the other lies in the fact that the latter must be an indivi¬ 
dual and must not be a firm or incorporated company, while the former may 
be either of them Further, an iiisurance agent must be licensed under section 
42 of the Act whereas no such licence is contemplated in case of the former 

The word ‘agent’ has not been defined in the English Insurance Com¬ 
panies Act, 1938 nor does it find any place in the body of the said Act As 
all artificial persons, viZ the companies, act only through agents English 
insurance companies are no exception to that rule Primarily their chief 
agents are their directors, elected or appointed by the members whose powers 
cannot be greater, but may be less than those of the company itself Prtma 
facte the powers of such general agents arc co extensive with the business 
entrusted to their care and will include the power to enter into written 
contracts of insurance But assurance companies employ a good number of 
special or local agents to solicit applications for insurance and ,collect the 
premium The powers of such agents vary widely and their ostensible 
authority is a question of fact in each case ^ 

The liability of an insurance agent to his principal is determined by 
the law of agency All agents, whether paid or unpaid, sUlled or unskilled, 
are under a legal obligation to exercise due care and skill in the performanbe 
of the duties which they have undertaken, a greater degree of care bein^ 
required from a paid than from an unpaid, and from a skilled than from an 
unskilled agent The agent is also bound to obey the express orders of his 
principal, but, if those orders are. so ambiguous as to be reasonably susceptible 
of two distinct meanings and the agent acts upon one of them, he 

Will, according to the ordinary lawrof agency, be held justified in so doing 
and Will be exempt from liability ® ' 

(e) A medteal examtnery whether an agent of the company ? —Although it has 
been held that a medical examiner represents both insurer and insured, as a 
general rule a medical examiner of a life insurance company is held to be an 
agent of the company, although he is pud by insured for the exmmation, and 
notwithstanding a recital m the application or pblicy that he shall be regarded 
as the agent of insured 8 ' 


(b) Insurance agent generallj>, and insurance broker --An insurance agent 
may fac said, generally, to be one employed by an ,insurance company to 
^ icxtr^ks and effect insurance The expression ‘insurance agent’ has also 
een denned to be one appointed by an insurance company to perform some 
act or acts in furtherance of ihc business of his principal He is a person 
expressly or impliedly authorized to represent the insurer in dealing with third 
persons m matters relating to insurance 


United States there arc different kinds of agents, vtZ (i) general agents, 
Lee and settle the terms of msur- 

mshJ W f filling out blank instruroeiils which are fur- 

and to renew policies is a general agent , (») «li- 
S n , e IS merely a special agent and has authority to perform such acts 


* Preston and Colimaux Law of 
Insu ance 2nd Edition l%l pp 2«-44 
EngUnd 3rd Ed 

3 ice -^{rand \ Baii*<ri Ltff Imuranet Ce of 
£««ctn 213 N W 349 P.uk v MoiZ 


Brolhtrhaoi oj Amtrtea 177 III App U3 
WtisiMh Y Supreme Tube B H 194111 
App 17 Slernamott v Metropolitan Ltfe 
Inturanre Co 62 N E. 763 quoted jo 
CorpuiJuniSccundus, Vol 44 at p fi06 
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as are incident to the power of soliciting insurance and submitting applications 
ere or to the company, but he has no authority to bind the company as to 
ma ers relating to the subsequent contract of insurance , (in) terriloml or 
local agent for specified territory or area, although he is so called, his field of 
I®*"®® y®* powers be special and limited, and on 

his field of operations may be confined to a comparatively 
natnt tf*^*^**°[7 ^^^hority within that field be unlimited , (ip) Dtbt 

0^ monthly premiums from a number of policy 
u ^ policies of industrial insurance and the amounts so 
vrhn u ^ ® debited to the agent, (») polteji writing agent, an insurance 'agent 
Tgent and countersign policies is a policy-writing 

insured"broker is one who acts as a middleman between the 
emnlnum#«nf f ^ Company, he solicits contracts from the public under no 
the^insurance but having secured an order phees 

selectinn witl * 1 ,^ company selected by insured, or, when there is no such 
msuranc^Tn choice He is also called an 

is not his Affprit A ^ effects an insurance with an underwriter 

cffcctinff tVip influ ” J‘ader no legal liability to him louse care or skill m 
of his nrincioal ^ broker has, in the absence of the express authority 

S2*xsr{xc‘a.';.ss' r, ' "* 

policiM^for^the <>“1/ for the purpose of effecting sea 

Snd= wr^rs a'T“",^u^^^^^^^ of subscnb.ng them for the 

the.r rgent forthe n.Zte “> " 

on the business oftn*^Zt ^ “'><I'''wriitng policies of msuran e and carrying 
Zran.ee pol L/Z.T'''™"'''- Uoyd’a has authority to underwnle 

of an underwriter 

cannitamaZZtforbotlfthr”'*'*'*'’'”'^’“ general rule the same person 
rule IS subiect to eeZn ^ t company or insurer and insured But th= 

IS that he 15 oermittM important of these exception* 

in so acting he does not hnowledge and consent of both and 

siting He doea not repreaent conflicting intcresta ' 

unde/ Ihc commi Tfta ^‘^^^Sont” is a person employed by, and acting 
Three classK of ,ub-ucct "Smt m the business of the agency* 

ed with my exDraro??Z.!!lu''^'.“"’.'“r’l'“''‘’ ■ (') “ aub-agent employ 


IlDOSyilCo^ c„ Sn^efLTm ’ g" .“5* Hslsbury Laws of 

Aiwoa«C»c»ai,„ V fSST a V"! 22 at p SO 

, „lt91l|101L.T 2M 4 /lc„bf,v Bmmd (im) 2 K B 10 

a- 9rA»aI.«, tl2 v C.a,™c„I Co'pui Jurn Secundut Vol « P "" 

Amaruc. lu (1933)1KL.T sIS a a c.lad themn 

3BC.A 6 S 191. Indian ConlraclAcl IS of 1872. 
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(ill) the sub-agent has the nghts and liabilities of an agent vxs^a vts the 
principal ^ 

Ordinarily an agent cannot lawfully employ another to perform acts 
which he has expressly or impliedly undertaken to perform personally, unless 
by the ordinary custom of trade a sub-agent may, or from the nature of the 
agency, a sub agent must, be employed * The general rule of the maxim 
'delegatus non potest delegare* is embedded in section 190 of the Contract Act 
The maxim imports that an agent cannot, without authority from his principal, 
devolve upon another obligations to the principal which he has himself under¬ 
taken to fulBl personally ^ 

(«) Insurance agent, extent of •—The terms of agency in the 

contracts between the insurer and their agents govern the relations inter se 
So far as third parties are concerned, unless they are fixed with the knowledge 
of these terms, they are entitled to proceed on the footing that the agent has 
the authority to do what in actual practice the insurer allows him to do If 
the insurer allows his agent to collect monies and issue to the payer due 
receipts for the amounts so collected he must be deemed to have held out his 
agent as a person authorized to collect Where the printed form of contract 
contains terms of agency to the effect that an agent is not entitled to collect 
any premium or debts payable to the Insurance Company such terms do not 
hinder the company from authorising the agents to collect, those terms only 
prevent the agents from claiming or exercising right to collect Therefore, 
though the agent is not entitled as of right to collect any premium or moneys, 
he IS not prevented when authorized from acting in this respect for the insurer 
so as to bind the principal Further, the agent’s authority to receive payments 
from the policyholder may also be an implied one * 


agency —The different classes of agents contemplated 
under the Insurance Act, vtz , chief agent, principal agent, special agent and 
insurance agent, are statutory agents Insurer or insurance company, as the 
Case may be, cannot escape effect of the Act, declaring person performing 
certain acts relating to soliciting and contracting for insurance to be insurer’s 
^ent, by allowing its sole agent to employ assistants to conduct business “ 
W here insurer’s agent, to whom facts regarding risk are correctly stated, makes 
erroneous^ insertion in application, insurer is chargeable with agent’s mistake, 
the agent s knowledge being binding on the company ® The authority of an 
insurance agent never goes further than that conferred on him m writing by 
his insurer, or beyond the scope of the licence isssucd to him under section 42 
of the Insurance Act ^ 


In the United States, there is a distinction between a general agent of a 
nre insurance company and a soliciting agent for a life insurance company 
insurance agents arc rarely, if ever, general’ agents in the sense that they 
execu e and deliver policies, as is often done in the business of fire insurance , 


1 

2 . 

3 


Ste Halsbury s Laws of England, Simond' 
Edp Vol 1 p 172 
See S 190 Indian Contract Act 
See De Dustche V Alt (1878) 8 Ch D 286 
Lyon V Jerome (1841) 37 Am Dec 271 
Holev StUngbourne Co (1861) 158 E R 
201 tee also Dadt Bhogcltngam v Indo 
Ben* Ltd 1961 Andh Pra 
^6 Puruihotlam Hartdat v Amrvlh Che. 

(*960) 2 Andh W R 115 196e 
Aridh L T 524 AmrUhl v Dhegwondat 
I L. R 1937 Bom 454 1939 Bom. 435 , 
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Mah^nder Das v Mohan Lai 1939 A I J 
37 1939 All 188 Puruab J^altorul Bank 
V Htekam Chend 1938 Pcsb 63, 

Htndustan Ideal Insuranet Co Ltd V B 
Jayalakshamammn 1959 Andh Pra 562. 
Aetna Insuranet Co v Lester 154 S O 706 
170 Miss 353 

Bansehv 11 Ml Itrgtma Insuranet Co 185 
S E 201 117 \V Va 110 ^ 

See Bo^ieh \ MetrobcUtan Life V i\ 
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but they often have and exerase general control or power \VitH respect t o the 
particular branch of the business committed to their hands, and to that exteat 
at least are general agents ^ 

5 Insurer, classes of insurers —The word ‘insurer* or 'assurer’ 
orainaniy means a person or an individual who undertakes, for compensation, 

to make good losses, as by fire, or to pay money m certain conlmgencici, as 

the death or injury of insured An‘assurer* is defined as an insurer against 
certain ^perils and dangers, an underwriter , an indcmnifier The word 
insurer has relation with the word •insure* which means to act as insuttr, 

* ^, to engage to indemnify a person against pecuniary loss from specified 

pen s, to assure against a loss by a contingent event on certain stipulated 
conditions or at a given rate or premium, to give, take, or procure an loja 
ranee on or for, to enter into, or carry, a contract of insurance on ^ 

Under common law anyone with normal contractual capacity may enter 
into a contract of insurance Evea in marine insurance all persons competent 
to contract may be parties to it but subject to the restrictions imposed directly 
and indirectly by the Assurance Companies Acts, 1909 to 1946 The 
Companies Act, 1958, which came into force on 1st November, 

, has restricted the classes of persons who may engage in insurauw 
business Maugham J m Re J/orth and Soulk Insurance'^ has justiBcd su-'K 
rSnr foIlowing wofds “An insurance company differs m its 

f "I 1 trading concern It starts, in the first instance, 

obitains premiums sometimes to very large amount 
® ‘^ase after the premiums have been 

what InnV ** always a risk that an insurance company may, by 

public, Obtain a very W 
jncome which, as the result of the practical working of the coenpany* 
P an insufficient income for the purpose of meeting claims ’* 

Ba^ has also restricted the cla«« of prtsom Vito 

hastnesSB Ind.a The dcHn.t.on of the 
these thr^ contemplates three categories of insurers and 

work of ihf Aft ^*usiireTscan engage in insurance business within the fra® 
rndfan or fof “ „ Broadly speat.ng these three classes of msurars are-W 
f“lnd,a rosurer.and (...) Lloyd’s Ag«"“ 

tion restricts thnJ into three classes elastically the defi 

foreim .Xrrr hound, Thus a non-Indian 

ind.viduals, orfe) anv individual, {b) any unincorporated , 

country othf^r tilir, T J corporate incorporated under the law of ^ ^ 
not be^loyd’s Acents with"'™ ‘"rorance business andin“ 
oateKOries of non f nrf '^“’'in the meaning of class (in) above Moreover, 'h'?' 
busXw 'n iXa “ nn ‘hat kmd of insurance 

he domiciled m must have his or ns principal place of business 

maintained a place of bus,ness TlndT' ® roPr“5"‘5“"- *’ 

•he l,w"rftfc'’m'’l°„d “ 'un-Pnrote body meorporated und» 

«=<.m,^n,es Ae'ori sl h^n' C°nnpnn.es Act, 1956 oV under the prev.n^ 
on the businp« company of any public company, must 

/I gon the business of ins urance at the date of the commencement oftbe 
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Insurance Act The difference between the non-Indian and Indian insurer is 
ihai individual or unincorporated body of individuals carrying on insurance 
business oin t case of non-Indnn insurer would come within the fold of the 
definition of insurer but in case of non-Indian insurer individual or unincor¬ 
porated body ,of individuals cannot so come Onl> incorporated body and 
i subsidiary company will come to mean as insurer within this definition 
SO far as Indian insurer is concerned 

[q)>S ubsidiary companyt meaning oj-^h company shall be deemed to be 
1 subsidiary of another if, but only il,— i 

(fl) that other controls the composition of its Board of Directors , or 

(6) that other— 

•- (i) where the first named company is an existing company in 

. respect of which the holders of preference shares issued before 

the commencement of the Companies Act, 1956, have the 
same voting rights m all respects as the holders of equity 
' 'shares, exercises or controls more than half of the total voting 

‘ ^ power of such company , , 

(ti) where the first-mentioned company is any other company 
, S) • holds more than half in nominal value of its equity share 
capital , or /•* i ‘ 

(<) the first-mentioned company is a subsidiary of any company which 
IS that other’s subsidiary 

lUustralton 

’I '•fl O’" ‘ 

Company £ is a subsidiary of company A and company C is a subsidiary 
of company B Company C is a subsidiary of company A, by virtue of 
clause («) above If company D is a subsidiary of company C, company D 
will ^ a subsidiary of company B and consequently also of company A, by 
virtue of clause (c) above, and so on 

‘ In determining whether one company is a subsidiary of another— 

(fl) any shares held or power exercisable by that other company m 
, a fiduciary capacity shall be treated as not held or exercisable 

by It, , t 

(i) subject to the provisions of clauses (e) and (d), any shares held or 
power exercisable— ■' ^ ' 

(*) by any person as a ndmmee^for that othcr^ company (except 
where that other is concerned only in a fiduciary capacity) , 
or‘s/ I IV ' 

1 (ii) by, or by a nominee for, a subsidiary of that other company, 

^ not being a subsidiary which is concerned only in a fiduciary 

capacity , > il t ’ 

shall be treated as held dr exercisable by that other company , 

(«) any shares held or power ^erctsable by any person by virtue of 
the provisions of any debeiTturcs of the first-mentioned company 
or of a trust deed for securing any issue of such debentures shall 
be disregarded , * < 

(rf) any shares held or power exercisable by, or by a nominee for, that 
other or its subsidiary, not being held or exercisable as mentioned 
m clause («), shall be treated as not held or exercisable by that 
S 
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other, if the ordinary business of that other or its subsidiary, ai 
the case may be, includes the lending of inonc> and the shares ate 
held or the power is exercisable as aforesaid by way of sccurih 
only for the purposes of a transaction entered into in the ordinary 
course of that business 

The composition of a Company's Board of Directors shall be deemed to 
oe controlled by another company, if, but only if, that other company by tb 
exercise of some power exercisable by it at its discretion without the consent or 
concurrence of any other person can appoint or remove the holders of all or a 
majority ol the directorships , but for the purposes of this provision that 
ouiercompany shall be deemed to have power to appoint to a directorship 
which any of the following conditions is satisfied, that « 

(fl) person cannot be appointed thereto without the exercise m 

his favour by that other company of such a power as aforesaid , 

(A) that a person’s appointment thereto follows necessarily from hu 
appointment as director, managing agent secretaries and trea 
surers, or manager of, or to any other office or employment m 
that other company , or 


(c) *hat the directorship is held by an individual nominated by that 
other company or by a subsidiary thereof^ 

a '-ll' ^■'’81‘sh Companiej Act, 1948,> a company » deemed to be 

Ac another .f(l) the other is a member of it and conttoli 

halfin nommar ^ “‘her holds more than 

subsidmrv "equity share cipiial" , or (3) a company « » 

coinpany^e ^ company which is in turn a subsidiary of lanolhtt 

the InTurance^Aef''*ionq"’“"’8 within the definition of 
(a) an individual t-loyd s Agents in India Such agents may be 

body incornommd e rh * unincorporated body of individuals, or (e) 8 cotporaK 
other than^ndia n onder the Indian law or under the law of an) county 
Slaent (etsn persons do not include (a) a principal agent 

S«e.y®as defiie§ iTkTnl "r agent,*^ or (s) a pmvid«. 

standing contracts with Moreover, these persons must have 

wherebf ihey are ^ih„r«S™Vi,‘'” u*'" '“'“hers of the Society of Lloyd! 

lection notes cdv^t « wiih^in the terras of those contracts to issue pto" 

others on behalf of the'nndwwmere‘"^“--onoc cover « 

from fte^earir^mahodT/ohr’'^*’' "underwriter" is a woid borrowed 
instirance ihe insurer i« marine insurance In such kind of 

subscribes the policy But now?»^iI ^ called the underwriter, because h® 
mg, namely, an insJrcr-iknv onr accepted and well understood mean 

a policy of insurance ^ ensures another, on life or property, la 


1 

2 
3 


^ P) *nd (2) and illustraUi 
Act 1956 a> amcodgS 

V* *2Geo 6 C 30 

•3«S 154 of the Act and Palmer* Co 
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The word ‘underwrite’ in insurance parlince, means to write one’s 
name under, or set one s name to a slip or policy of insurance, originally 
marine insurance, for the purpose of thereby becoming answerable for a desig¬ 
nated loss or damage, hence to insure on life or property, also, to assume a- 
certain sum or risk by way of insurance ^ 

(«) Society of Lloyd s —The association of underwriters and brokers came 
to be known as “Lloyd’s*’as early from the seventeenth century The word 
“Lloyds” IS associated with the name of Edward Lloyd, a small coffee-house¬ 
keeper, in whose coffee-house the commercial community interested in ship¬ 
ping met The coffee-house was first situated at Tower Street in London and 
ofter 1691 ut was shifted at a place in the corner of Abchurch Lane and Lom¬ 
bard Streetf' Here, any prCson requiring insurance fiould find insurers who 
would each assume a part of his risk Insurance contracts took the form of a 
bargain between those interested in a marine adventure and other traders who 
were willing to take a share of the nsk for a money ‘premium’ 

^ 'Although the principle of individual responsibility for the part of a irisk 
has not been altered, the early informality of Lloyd’s has given way in 
succeeding years to an increasingly rigorous organisation and control, directed 
by a committee In 1871, Lloyd’s was incorporated by Act ofParhameni 
le Ijloyd’s Act, 1871® nnd in 19U, a further Act otc , Lloyd’s Act, 19U® 
sanctioned the existing though unrecognised practice of underwriting non- 
manne risks In addition to its primary function as an incorporated society 
of individual underwriters, Lloyd's has maintained the practice of Edward 
Lloyd of providing shipping intelligence by the publication of Lloyd s List 
and Shipping Gazette The society also appoints agents in all the principal 
parts of the world, whose duly it is to forward regularly ns accounts of all 
departures from and arrivals at their ports, as well as of losses and casuahties 
and general information relating to shipping and insurance, these agents are 
appointed by the Corporation of Lloyd’s and are not agents of the under¬ 
writers * 

. (d) Cocer noifj, tnecnirtg e/—A’cover note’IS an interim protection pend¬ 
ing the issue of a policy It usually states that it is to be m force for a 
limited period of time or until a policy is delivered Such a note is in fact 
I a temporary or provisional contract of insurance quite distinct from that 

i embodied in the policy, and the fact that the assured changes his mind and 

j decides to negotiate with another company docs not 'iffect the cover already 

) given him by such a note When the assured pays all or a part of the pre- 

, mium, the insurer may combine the rc«ipt with the cover note which is 

then known as a deposit receipt * 

j A slip, unbkc a cover note, is not merely a contract of temporary msu 
ranee pending inquiries, but is an acceptance of the proposal binding the 
insurers to issue a policy in accordance with its terms A ’slip* contains 
i short particulars of the risk and insurance brokers who offer insurances of any 
t' kind to undcnvriting members of Lloyds or to marine underwriters of insurance 
companies do so by means of such a ‘slip* The underwriter who accepts it 
y marks on the ‘slip’ the airount which he is willing to take and signs or 


y 
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initials It ^ A ‘slip’ resembles a 'cover note* in non-marme ,«ued* .but 

binds the insurers lust as a polic> would have done had it Pc 

m marine insurance it is nothing more than an ‘‘b^ttour con - -g Act, 
can be brought on it by virtue of section 22 of the Man nf the'^bp' 
1906 It IS however, usual to deliver a stampted policy m ter i 
even if a loss occurs in the meanwhile or the insurers deny lia *^3 
On receipt of such a policy the assured may bring m action upo ' 

Sometimes a‘slip’ may be known as a'binder ora 
means a written memorandum of the most important terms o 
contract of insurance intended to give temporary protecii - ^ 
investigation of the risk of insurer, or until the issuance of a w 

It IS a contract of insurance tn praesent^, temporary in its na » galled a 
take the place of an ordinary policy until oncjcan be issued . parties 

short method of issuing a temporary policy for the convenience 

to continue unless sooner cancelled, until the ckccu 10 

policy * ^ 

(«) Insurer domiciUd tn Ind\a —Domicile has been 
country which is taken to be a man’s permanent homc^, bu ^ 
residence are not identical things It has been said that and 

of law It IS the relation which the law creates between ^ "a ascribe* ^ 
a particular locality or country To every adult person lbe< 1 and 

domicile and that domicile remains his fixed ^^^**bute nnt «jQ 0 ncik 

different attribute usurps Its place ’ ? In its legal concept ..-.n 

means ‘the place with which a person has a settled connection tor ^ 

purposes, cither because his home is there or because that place 1 
him by law ^ ^ j w 

Domicile may be acquired (1) by birth (2) by choice and, the 

nonoflaw But when ^ of country goes to a 

purpose of his business and even if he stays at T until be has^made a ^^^ying 

retains his domicile of origin, t e , of countiy X, and the factum 01 gf 

at T would be no proof that he has adopted the domicile of his ’^^try 

country T But if d s original intention of temporanl) residing in pjirpos 
could be shown to have become unlimi,ted thereafter such i 
may be construed to be a change of domicile but not otherwise 
rule is that when the intention to reside permanently m a ® 

residence m pursuance of that intention will establish the domicile 
intention must be conscious or deliberate and not due to any on 
necessity such as, imprisonment, a political refugee, change 01 c 1 
grounds of health service or on diplomatic mibsion® 1 
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Domicile is determined by the Ux fora \\hich means that the domicile of 

a person has to be determined by the law of the country of domicile Thus, 
v,here'thc question as to whether *A’ is domiciled in India arises it has to be 
ascertained according to the Indian law The Supreme Court in Central Bank 
of India Ltd'< v Ram jVcrmn.^has observed thus, “ two constituent 

elements that arc necessary by English Law for the existence of domicile are 
(1) a residence of a particular kind, and (2) an intention of a particular kind 
There must be the factum and there must be the animus The residence need 
not be continuous hut it must be indefinite, not purely fleeting The intention 
must be a present intention to reside for ever in the country when the Residence 
has been taken up It is also a well established proposition that a person may 
have no home but he cannot be without a domicile and the law may attribute 
him a domicile,in ^ country where in realityj he has not A person may be a 
vagrant as when he lives in a yacht or wanderer from one European hotel to 
another, but nevertheless the law will arbitrarily^ ascribe^ to, him a domicile 
in one particular territory , In order to make the .rule that no body can be 
without a domicile effective, the law assigns what is called a domicile of origin 
to every person at his birth j This prevails until a new domicile has been 
^acquired, so that if a person leaves the country of his origin with an undoubted 
intention of never returning to it again, nevertheless his domicile of origin 
adheres to him until he,actually settles with the requisite intention m some 
other country ”, ^ ^ j i \ ' 

Articles of the Constitution of India prescribes that at the date of com¬ 
mencement of the,Constitution, i e , 26th January, 1950, every person ^vho has 
his domicile in the territory of India and (a) who was born, or (W either of 
whose parents was born, or (<) who has been ordinarily resident, in the territory 
,of India, for not less than five years immediately preceding such commence¬ 
ment, shall be a citizen of India Articles 6, 7 and 8 rcsp’ectively provide^ (i) 
rights of citizenship I of certaiq .persons who have migr-^tcd to India from 
Pakistan, (ti) rights oL citizenship ofjeertam migrants to Pakistan, and («0 
rights of citizenship of^certain,persons pf Indian Origin Residing, outside India 
Articles provides that persons voluntarily acquiring, citizenship of a foreign 
State shall not be citizens of India'', and Article 10 speaks of continuance of the 
rights of citizenship’ But the, law of citizenship in luai'a is now governed by 
the Citizenship Act (LVII of 1955) Sections 3, 4, 5 and 6 pWHis* Act respec¬ 
tively provide acquisition of citizenship (i) by birth, ,(ii),}by descent, by 
registration, and (ip) by naturalization Sections 7 and|lL provide citizenship 
by incorporation of territory and renunciation of citizenslup Section 9 speaks 
of termination of citizenship, section lO.of deprivation of {pitizenship and 
section U of Conjmonwealth Citizenship ■> 7 ti , ♦ i » ' 


Under section 3 (42) of the General Claused Act, 1097, the word ‘person* 
includes both natural and artificial personi According to Priv'ite Interna¬ 
tional Law, a corporation is capable of'having b6th a 'residence and a 
‘domicile* Generally speaking, a company resides where the central manage¬ 
ment and control,abide A corporation has only its domicile of origin and it 
cannot change it it is domiciled where it is incorporated*, But as has been 
pointed out by Dicey in his 'Conflict of Laws* that a' trading corporation may 
have or must have Its domicile where its principal place of business is situate 
but m case of other corporation its domicile is at the place where its functions 
are dischargLd * It has also been held m AVctf Tort Life Insuianee Co v PuhUt 


• I S C R 697 19i4 S a A 13051 

aj 4 1955S C 36atp 39 
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2. % 


Stt Dicy CoaQict of Laws Sib Edr 
136 


'a 




22 


THC INSURANCE ACT 


[S J 


Trustee^ thjt a company incorporated in the United States having an o'Rcen 
^ondon ^vherc policies issued in England were payable may have two domicil s 
lor the purposes of jurisdiction ' 

1 Q 2 Q of tnsuranee, meaning of—lHht Insurance Act 

lyoa, means by insurance business, effecting contracts of insurance When the 
^ of “insurer in section 2 (9) (6) refers to any body corporate c rrym'' 

on ttic business of insurince, the inipUcation-'is thAt the body corporate u 
e ectmg contracts of insurance Once there has been a cancellation ofregis- 

ra ion the company cannot effect any new contracts of insurance Therefore, 
cannot be deemed to be carrying on business within the meaning of 
*■ r, section 2 (9) of the Act eVen after there has been a cancella 

f registration But m Smth v Anderson^ and Central India Mining Co v 
(^olomale Anverscise,^ it has been said that a company would be carrying 
on business so long ai there were liabilities still‘remaining ^ In the Madras 

^ been said that the phr'ise “carry on business*’ occurs in 

Itconstrued according to the ‘context in whun 
^ ^ general tenor of the enactment m which it occurs It may 

purpose of section 20 of the Civil Procedu« 
3. different w ly for purpose of income-tax ’Sec also Liguidatorsi] 
r.'JVdftfin Swadeshi IVJavtng Mills v Comi 
Stoner 1/I ^ of the RstaU of Lala Shankar Sah v 'ComnU 

"insurance company” within lli' 
must firfihl««K>n2(B)of the Insurance Act, IW' 
(9) oP t)i^ A^r ''^thin the meaning of the definition under section* 

til which next It may be a company, association or partnerslnP 

wSthc rnrf!’'p‘"“’‘‘'i.P “"dw'h' Indian Companies Act i9l3,'or OOt" 
1913 ha! ’hiln Act. 1932, applies The Indian Companies 

latte’ Actis hoi^'’ i^'X '’t'CoiSpanms Act (I ofl956) Although 1 
herein ami a consolidating and amending Act bui the changes ■»<! 
"wouV L. £ ! wordings of certain sections are so different tW 

prS thme ° '■'£ 1 , "P”" “t' authorities on the prev.olis Act in »<« 

roniM A« Pt^™* Act Under scction '2 (21) of the Coo 

vkhich carrier nn * 1 , ^mpany has been defined to mean a compa'jj 

any other business or busm"“ « ■" conjunction «> 

f , 

spendingtoscedi^n'a off? t’j”**?," " the Companies Act, '936, cotm 
■No company asmc^inn^''^"’P’''"" Act, 191^'it has been P™''''*™ 
shall bn fomPa " “t Portnenihip consisting of more than twenty peO"" 

Its objec,!™ra£u sniJn^r”' P"7‘"8 f" “y °'>i=t business that ha! ^ 
or the lnd^^Jdu^l ” o^gain by the company, association or partnership 

th»Acror «foL?d^ unless It is^egistered as a company und« 

ass’^cnijon or rnrtner^Tim'^^r^r"^'^ other Indian law ’ Any comp^^ 

association and therp mn this section becomes ^n i 

Jon and there cannot be any cause of action on the basis of an iHr?*' 


srr’.sr-p*" i 

y ^TiL^e^*p /twrriwef C» Ud 5 


302 i (1959) 2 M L J 104 1959 

330 tettUc, 1900 S C 971 /d/l 
(1880) 50 L J Ch 39 15 Ch D 24l 
(l‘‘20) I K n 753 89L, 1 K C 
1951 S a 253 
1955 S C 176 
(1915) 13 I T R SOOLah 


Nisi. 


/ 


DEFINITIONS 


S 2] 


2S 


assocHtion^ The object of the section has been explained in Smith v 
Andersin,^ where it has been observed thil the section intends a pnbhc imschicf 
to be redressed when large trading undertakings are carried on by large 
fluctuating bodies and persons dealing with them do not know with whom thc> 
arc contracting ind hence may be put to great difficulty and expense 

Where an association of more than twenty persons is formed in contra- 
\ention of section 11 (2) of the Companies Act and a claim is made by some 
members of such illegal association against another member on the footing 
that the association should be treated as legal in order to give rise to a liabilit) 
to render accounts in respect of the transactions of the association, such a claim 
IS clearly untenable Further, the analogy of section 69 (3) (o) of the Partnership 
Act, 1932, does not 'pply to the case as under that Act an unregistered firm is 
not illegal, there is no direct compulsion that a partnership firm must be 
registered though the disabilities consequent on non-registration may be extre¬ 
mely inconvenient 

It IS to be noted that the prohibition contemplated under section 11 (2) 
of the said Act applies to a company, association or partnership carrying on 
a business which has for its object the ‘acquisition of gam' but it will not apply 
to charitable, religious, scientific or other association which does not hfve the 
object of ‘acquisition of gam* * The expressions “busmess" and “acquisition 
of gam” indicate undertakings of a commercial nature ^ 


(a) Hindu jowl family buuness —A n association of more than twenty persons 
carrying on business for gam » only permissible if it is a Hindu joint family 
business Such an association would be illegal even if it is a partnership of 
two or more joint families as sub-section (3) of section 11, Companies Act, 1956, 

, corresponding to sub-section (3) of section 4 of 1913 Act, in terms indicates 
; It IS not correct to say that when two or more joint families represented by their 
kartas enter into a partnership the number of members for the purpose of 
section 11,® would be the kartas and not the other members of the joint family 
represented by their kartas Such a partnership of kartas would be illegal if 
[ the number of adult members of the joint family exceed twenty ’ 


I (6) Shareholdtr of <ompany end partner of parlntrship ^rrrt, poittiont of — 

‘ The position of shareholders in a company is not analogous to that of partners 
i inter se* Partnership ^ is merely an association of persons for carrying on the 
' business of partnership and m law the firm name is a compendious method of 
describing the partners Such is howev er, not the case of a company which 
stands as a separate juristic entity distinct from the shareholders* 


(0 JVon-applicabiltly of section \l of the Companies Act, 1956, to foreign 
companies —A company incorporated outside India is a 'body corporate* and is 
r * within the meaning of section 3 of the Act and hence section 

11 of the Act will not apply to such a company \ \ f C^\ _— 


t'vimrasami ChiUxar v ChtnjuAbambi Chelttor 
\ .b ^ Mad 593 (1950) 2 M L. 1 

453 l95lMadi291 __ 

(1880) 15 Ch‘n'247 fsf I 
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(<2) Campanies under the Companies Act, 195G —Four kinds of companies 
have been defined in section 3 of the Act, thus— 

(t) ‘company’ means *i company formed and registered under this Act 
or an existing company as defined in (n) below 

(li) ‘existing company* means a company formed and registered utvd« 
any of the previous companies laws specified below 

(a) Any Act or Acts relating to companies in force before the 
Indian Companies Act, 186G (X of 1866) and repealed by 
that Act, M t , 

(A) The Indian Campanies Act, 18GG (X of 1866) , 

(e) The Indian Companies Act, 1882 (VI of 1882) , 

(d) The Indian Companies Act, 1913 (VII of 1913), 

(«) The Registration of Transferred Companies Ordinance, 1911 
(LIV of 1942). and 

(/) Any law corresponding to any of the Acts or the Ordinance 
aforesaid and m force in the merged territories or m * 
Part B State or any part thereof, bclore the extension thereto 
of the Indian Companies Act, 1913 (VII of 1913), 

(«i) ‘ private company" means a company which, by its articles 
(a) restricts the right to transfer its shares, if any, ilc 
(A) limits the number of its members to fifty'not' inbluding“* 

(0 persons. who arc m the employment of members of th< 
company, and ,, ,j, r ' 


(0 persons who having been formerly in the employment of 
company, were members of the company while m tb 
employment and have continued to be members after l 
employment ceased , and , , \ 

W prohibits any invitation to the public to subscribe 
snares in, or debentares of, the company 

Provided that ivherc two or more persons hold one or more 
in a company jointly they shall, for the purposes of this defim 
tion, be treated as a single member , 

^ ^ ''com^ny*”*’^'''''' n company which is not a prlW' 


Insurance Acf°/938”w,n''ha^“'j!l‘^ company as dehned in section 2 (16) of lb' 
of the Companies Act 1956 ° *''' meanings as defined above in section 


Compini',, orpflrtnerjfiipieAteA rnay be wound up^undef^^* 

notbepn, anMdtoTvfeoy.T“'n'”U’°”*^ under the CompanmS Act 

ean alsobc nut an end machinery of a winding up,'. or ' 

Regislmr o? 'h" register by 

Section 425 of the^ct ni Provisions of section 560^ of the A* 

1/3 ol the Act prescribes modes of winding up thus (a) by the CJut"' 


I P''"o»«/R«ur B«,(tB71)LR 5HL 175. 



DEFINITIONS 


25 


S 2] 


■)r (6) voluntary, or (e) subject to the supervision of the Court Ordinary a 
company rtgistercd under the Companies Act can be wound up through any of 
the modes of winding up mentioned in section 425 , but any unregistered 
company may be wound up under the Gootpanies Act and all the provisions of 
that Act with respect to winding up shall apply to such unregistered company, 
with the exceptions and additions mentioned in sub-sections (2) to (5) of section 
583 of the Act An “unregistered company’ for the purposes of winding up 
shall include any partnership, association or company consisting of more than 
seven members at the time when the petition for winding up the partnership, 
issociation or company, as the case may be, is presented before the Court ^ 
Cf the three modes of Winding up, only the winding up by the Court is avail¬ 
able to the unregistered company , and circumstances in which such a company 
may be wound up arc as follows 

(a) if the company is dissolved, or has ceased to carry on business, or is 

carrying on business only for the purpose of winding up its affairs, 

(b) if the company is unable to pay its debts, 

(c) if the Court is of opinion that it is just and equitable that the com¬ 

pany should be wound up * 

Under section 270, Companies Act, 1913,^ the court has jurisdiction in 
0 proper case to order the winding up of a partnership, association or company 
under section 271 (section 583) if and only if at the time w hen the petition for 
windiftg up IS presented, it consists of more than seven members * The High 
Court has jurisdiction to wind up an unregistered foreign company irrespective 
of the number of its members® Where a company has ceas d to exist by an 
Act of the country by whose Acts and under whose law it was made a juristic 
entity, it must accordingly be treated as non-existence by all courts adminis¬ 
tering English Law * It is to be remembered that Part IX of the Companies 
Act, 1913 (Part X of the Companies Act, 1956) is intended to cover the cases of 
I those companies which can legitimately rem’un unregistered In other words 
It provides that companies consisting of not more than ten members in cases of 
banking companies and not more than twenty members m case of other 
,j companies can be wound up Part IX (Part X of the present Act) therefore 
does not contemplate that a company formed contrary to the provisions of 
t section 4 (section II of the present Act) can also be wound up through Court ’ 

‘ Tor examples of unregistered companies which have been ordered to be wound 
up under the English Companies Act, sec , He South London Ftsk Market^^ 
[j Re Barton-upon Humber Water-’ Re Ottinlal Bank Cot poratxon^'^ Re Bank of South 
Australia}^ Re Mereantxle Bank of AustraUa}'^ Re Great £ri/<7m hiutual Life 
. Assurance Soetetjf^^ Masonic General Life Assurance Co v Sharpe,^^ Re Victoria 
Society “ 

^ {f) Company, association or partnership to which the Indian Partnership Act, 

1932, applies —1 he Indian partnership law was contained in Chapter XI of 
^ the Indian Contract Act (Act X of 18/2) That chapter was repealed and the 
Indian Partnership Act, 1932 (IX of 1932) was enacted wherein the law of 


I Su% 582 (6) of the Act 

2. Ste S 583 (3) and (4) of the Act 

3 SuS 582 of the New Act 

4 VERM ChtUjiiT Firm v J Hormasji 

B^hang 658 IJl I C 497 1931 Rang 

5 Strauss & Co ltd Jnre 38 Bom L R 

1080 1671 Q ^85 19J7 Bom |5 stt 

e-MoTrapancort Roltenal & Ojiilon ^Dank In 
rt 1938M W N 1313 1B3 1 C. 353 
1939 Mad 318 < 

6 Doirm Ktun Kahushtkt Kauha v Shatig Fee 

54 M L.\V 010 1941 A Vi R 691 

4 


196 I C 414 1941 P C 88 
7 Raghuhar Dayat v Sarrafa Chamber 1954 
A L J 5G9 (19541 24 Com Caj 388 , 

1955 All 555 v 

0 (1888) 39 Ch D 324 

9 (1889) 42 Ch D 585 

10 (1084)54 UJ Ch 481 

11 (1895) 1 Ch 578 

12 (1892) 2 Ch 204 

13 (1880) 16 Cb D 248 

14 (189’*) ICh 154 

15 (1913) 1 Ch 167 
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pirtaership hid been embodied This Act is mainly based on the EngliA 
Partnership Act and in it are embodied raan> of the provisions of lae 
English Act 

“Pirtnersbip” has been defined in section 4 of the Act to be the rtUticm 
between persons who have agreed to share the profits of a business carri'‘doi\ 
by all or any of them acting for all Persons who have entered into partncrsaip 
With one another are called individually “partners'’ and collectively “a ' 
and the name under which their business is carried on is called the “fiw 
name ’ Section 6 of the Act further provides that m detennining whether 
a group of persons is or is not a firm, or whether a person is or is 
pirtner m a firm, regard shill be had to the real relation between the padift 
as shown by all relevant ficts taken together The three elements of tw 
definition of partnership, namely, the agreement of the persons, the shanog 
of profits of the business and the carrying on of the business by all or any 
them acting for all must be present to constitute i partnership ' When the 
test as laid down above is satisfied the company, association or partncrshipp W 
not incorporated and its members not exceeding twenty, would attract the 
Indian Partnership Act, 1932 

(g) /njurtfH<e Company as dejined tn the English Insuranee Companies 
1958 —Section 33 (1) has interpreted the expression “insurance company 
mean a person or body of persons (whether incorporated or not) carty^^o 
on insurance business 


7 Ocher companies in definition clauses 

{c^ ^Banking company and 'company ^ elause Under the 

Compamea Act (X of 1949) a ‘ banking company’ is interpreted to meat' 
company which transacts the business of banking in India But a compa^J 
which IS engaged m the manufacture of goods or carries on any trade aft 
which iccepfs deposits of money from the public merely for the purpose Of 
financing Its business as such manufacturer or trader shall not be deemed w 
transact the business of banking within the meaning of section 5 {e) of the Ac 
Again the word banking has been interpreted to mean the accepting for 
purpose of lending or investment, of deposits of money from the public fepaya^j^ 
on demand or otherwise and withdrawal by cheque, draft, order or otherwise 

The essential characteristic of a ‘banking company* is its power to 
deposits repiyable in the manner indicated m section 5 of *1^®v 
the absence of such power mere power of granting loan does not make compa^r 
a oinking company® Even when a banking company is prevented ‘ro 
acceptmg deposits under a scheme of arrangement sanctiond by Court it ^ 
s ill a banking company ‘ The definiuon of banking m section 5 (1) (6) 
it clear that acceptance of deposits is sine qua non to constitute baukiftS 
business A Samajam constituted of 15 members and carrying on luouj 
lending business would not be banking •company compulsmly rcgistc®^" 
under the Companies Act when there was no evidence to show that it Nva’ 
formed for acceptmg deposits or was actually icceptmg deposits at anyt^ 


Htehnan (IB6018H L. C 268 
button Co V GrCf (18^)1 Q, D 285 
Itclhrv Utrsek (1981J 27 Ch D 4€0 
htfigOCt V Mktchloto Q,B • 

MIC.A Houv Pertjtu (18751 20Cq 
3iJ lx Piatt Ddfiotu (J878) 7Ch El 
Ao{4wmit( V Ojfttel Amgntt 28 C W N 
31 Bo^hmanJon v Uormatju 5| 
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1961 Cal 188 , r 

5 S Samnjam \ 0 Kol/ant, 1953 ^ 

335 l9StT.av Co 50 


im. Ca» 2B7 

Makaluxmt San* 


DEHNITIONS 


27 


S 2] 

To be 1 binkiag company wulun ihc meaning of the definition it is not 
accessary that it should transact the banking business at any particular point 
of lime ' 


A 

■i 


if 




(A) Inp/slment eom^any —The expression ‘investment company’ in clause 
(lO-A) ofscction2of the Insurance Act means a company where principal 
business is the acquisition of sharesi stocks, debentures or other securities 
The word “investment” isnotawo^ of art but has to be interpreted in a 
popular sense It is not capable of legal definition but a word of current 
\ernacular* Tlicexpression ‘investment* ordinarily connotes the laying out 
of money in such a manner that it may produce a revenue The common 
way of doing so is b> the purchase of shares, slocks, SwCuritics or other property 
Even “application of money in the purchase of some property from which 
interest or profit is expected and which property is purchased in order to be 
held for the sake of the income which it will ^icld”-* The words‘invest’and 
‘investment’ have been used in theCompaincs Act m the business s-nse of 
laying out money for interest or profit • 

(e) *'Shari** —The 'share* has been defined to mean in the share capital 
of a company, and includes stock except where a distinction between stock 
and shares is expressed or implied ^ 

(rf) —Stock differs, in principle, from shares m the following 

respects 

(1) Stock need not be numbered while shires hive to be numbered, 
and 

(2) Stock need not be divided into equal parts but may be divided 

into fractions, e g, assuming that the stock arises from shares 
of £ 1 each a stockholder may hold 1, 12 s Q d worth of stock ® 

(e) “Debenture** —The word ‘debenture’ has been defined to include deben¬ 
ture stock, bonds and other securities of a company, whether constituting a 
charge on the assets of the company or not ’ This definition has been brought 
m line with the definition of‘debenture’given in the English Companies Act, 
1948 The Company Law Gomroittcc has observed in its Report at para 27 
thus, “A debenture means a document which either creates or acknowledges 
a debt Ordi lanly a debenture constitutes i charge on the undertaking of 
the company or some part of its property, but tliere may be debentures without 
any such charge, and under the law it is not necessary that the debentures 
should create a charge ’ “ The word ‘debenture’ is not either m law or 
commerce a strictly technical term or what IS called a term of art but at the 
same time it has no precise legal definition But m Edmonds v Blaxna Co 
Chitty, J described the meaning of the term ‘debenture’ thus “The term 
imports a debt—an acknowledgment of a debt—and speaking of the numerous 
and various forms of instruments which have been called debentures without 
anyone being able to say that the term »s incorrectly used I find that generally —^ 


1 K V S Vatsan Bros v OJJietal Liquidator 5 S 2 (46) ofihe Cotnpanies Act, 1956 

I E. R (1951) T C 398 1952 K«rLT 6 Sts Paltner*s Company Law 20th Edo 

633 1952 T C 170 also Jwala Bank p 271 

Ud V ShtUa ParshaJ Stngh 1950 Alt 309 7 S 2 (12) of the Companies Act 1956 

2 Inland Rttenus Commstionsr v Dtsoutlsr 8 See Pearl Assurance Co Ltd v (1 esl Midland 

Bros Ui 1946 All E R 50 Get Board (1950) 2 All E R 844 

3 ^Wragg (1919) 2 Ch 58 9 Leterv AhereomsCo 1888 (37) Ch D 260 

4 See tVamantot v Seindui Steam J^aotgoUon British India etc Co v I P C (1881)7 
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if not aiwdy;.—the instrument imports an obligation oj" 
obligation or covenant is, in most cases at the prescr^t day, a p 
some charge or security In modern commercial usage a dc e , 

an instrument issued by the company, normally, but not necessan <[' . 

the face of it a debenture, and providing for the payment oh 
the indebtedness m, a specified sum, say Rs 1,003, at a fixed 
thereof It usually, but not necessarily, gives a charge by way oi ^ . deben 
IS often, though not invariably, expressed to be one of a series ot j,^pggi 5 iy 
tures But the term, as used in modern commercial parlance, is o 
elastic character, for— 

( 1 ) it IS sometimes us;d, both by lawyers and businessmen, 

an instrument which is not called, on the face of it, a 
e g , a bond , ^ 

( 2 ) It IS used of an instrument which is not one of a senes A si S 

debenture may be issued to one man , 

(3) It IS not the less a debenture because— 

(a) It IS not under seal, or 

(A) It does not contain a charge , or 

(e) It does not provide for payment at any fixed date but oal) 
the event of winding up or in some contingency , ot 

{d) because there is no personal liability on the 

but the company charges its property as sccunl> for 
of anotlier person ^ 

if) Debenture and debenture r/dcit —'Ihere are differences between 
debenture and a debenture stock The mam differences are— 

(0 terminological, a ‘debenture* is the description of an 
a debentuie stock’IS the description of a debt or sum secured by , .-to 

m-nt Jn the words of Lord Lmdley, it is “borrowed capital consohdateo 
one mass for the sake of convenience ^ 

(li) debenture stock is generally created by a trust deed which contains ^ 
coven mt for the payment cither at a fixed date or m certain 
specihea capital sum and also interest and gives to the trustees security, by 
of mortgage or charge, os in a debenture trust deed 

(»0 a debenture is always for a fixed sum which is transferable « 
entirety but debenture stock can be transferred in fractional amounts 
But m the matter of security, of payment of interest and of transfer, debent 
s'oek differs hardly from debentures ® 

8 Securities—^There arc two classes of securities defined ’j/,/) 
Insurance Act, 1938, , (») approved securities defined in section ^ C3)i 

i^ovcnwcnl security defined m section 2 (7) of the Act A security H /j ' 

I mg that mikes the money more assured in its payment or more ^ ^ 
recoverable as distinguished from r g a mere ‘‘I O U ” which i» ® 
expression “other securities" mentioned ®j ,0 

\ 01 tiie Insurance Act should be taken apparently to have been 

2. D 219 3 Sft Palmer op cit p 369 (9^3 

^ ^ 20ih Edo pp 4 c/>na»u:l v (071 C 213« 

Sind 89 
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a sense slightly m excess of its strict legxl meaning of “approved securities” and 
hence such securities may also include shares ' 

‘Approved securities’ within the meaning of clause (3) of section 2 of the 
Act are (t) Government securities and other securities (a) charged on the 
revenues of, or (6) guaranteed fully as regards principal and interest by, the 
Central or any State Government, (ti) debentures or other securities for money 
issued under the authority under any Central Act or State Act by or on behalf 
of (a) a port trust (6) municipal corporation, or (<) city improvement trust, m 
any Presidency town Hence, Gulculta Corporatioi) Debentures and Loans, 
Calcutta Port Trust Debentures and Loans, Calcutta Improvement Trust 
Debentures and Loans, Bombay Municipal Loans, Bombay Port Trust Loans 
Midras Port Trust Loans, and Madras Corporation Loans are approved 
securities , (tti) shares of a corporation established by lavy and where the 
re-payment of principal and payment of dividend are fully guaranteed by the 
Central or the State Government, (w) securities (fl) issued by the Government 
of any Part B State or (6) their principal and interest are guaranteed fully by 
such Government, and such securities are specified by the Central Government 
by notification m the official Gazette as ‘approved securities’ for the purposes 
of the Insurance Act, 1938 , and (o) (1) securities for such purposes and period 
and subject to conditions prescribed (a) when guaranteed fully with regard to 
principal and interest by a Provincial Government in Pakistan, or (b) charged 
on the revenues of any part of that Dominion , and (2) debentures or securities 
for money issued by or on behalf of the trustees of the port of Karachi Subject 
also to the limitations aforementioned 


Pakistan securities above referred to will be treated as “approved secu¬ 
rities” under Rule lOA of the Insurance Rules, 1939, in the case of insurers 
incorporated or domiciled m India— 


( 4 ) for the purposes of sections 7, 98 or 73 of the Insurance Act, 1938, if 
such securities had been deposited with the Reserve Bank of India 
pursuant to the said Act before 15th August, 1947, and continue to 
be so deposited with the said bank since that date , and 


(6) for the purposes of sections 27 and 27A of the said Act, if such 
securities had been acquired by an insurer or a provident society 
before 15th August, 1947, and continued to be held since that date 
by the insurer or the provident society aforesaid ' 

“Government security” under the Public Debt Act, 1944, means (a) a 
security created and issued whether before or aAcr the commencement of Act 
by the Central or a State Government for the purpose of raising a public loan 
and having one of the following forms namely, ( 1 ) stock transferable by registra¬ 
tion in the books of the Reserve Bank, or (ii) a promissory note payable to 
order, or (tii) a bearer bond payable to bearer or ( 10 ) a form prescribed in this 
bchaif, (6) any other security created and issued by the Central or State 
Government in such form and for such of the purposes of this Act as may be 
( prescribed * A promissory note above referred to also includes a treasury 

I bill 

I 9 Managing Agent —There is difference in the definition of ‘manag- 

f ing agent given m section 2 (26) of the Companies Act, 1956, and that given in 
f section 2 (13) of the Insurance Act, 1938 But the definition in both the Acts has 
j common elements in that in both cases (i) a managing agent may be individual, 


i (1904) I Ch 176 

* S 2 (2) oj ihc Pubhe Debt Act, 1944 


3 S 2 (4) of the Public Debt 
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firm or body corporate though in the latter Act the words 
‘company’ have been used for ‘individual’ and ‘body corporate’ unlike 
Companies Act, (ii) such agent is entitled to the management 
affairs of a company by virtue of an agreement with the company and («0 
agent may include any person (individual) firm or company (body corporate) 
occupying such position by whatever name called The miin dincrcncc 
between the two definitions in the said two Acts may be noticed thus Under 
the Companies Act, a managing agent is entitled to (i) the management u no 
the whole but substantially the whole of the affairs of the company , (») sue 
management may be derived by virtue of the company's memorandum o 
articles of association Under the Insurance Act, (f) a Managing Agen 
power of management of the aftairs of the company is subject to the ° 
and direction of the directors subject to any exceptions provided for m 
agreement But the latter difference, though marked in the definition 
ol the Companies Act loses its importance when it is read with section 3 d ® 
that Act which section subjects the managing agent to superintendence, con r 
and direction of the Board of Directors (ii) In the explanation to clause (1 
section 2 of the Insurance Act it has been said that a person, occupy ing 


shall be regarded as managing agent for the limited purposes of section 
the said Act 


32 of 


10 Manager —Under the Companies Act, 1956, the word ‘maniger 
been defined to mean an individual (not being the Managing Ln 

subject to the superintendence, control and direction of the Board of f 

has the management of the whole, or substantially the whole, of the 
a company, and includes a director, or any other person 
position of a manager, by whatever name called, and whether under a con 
of service or not ' The same definition of the word ‘manager’ has been g> 
under section 2 (12) of the Insurance Act, 1938 

11 Officer—The word ‘officer’ is defined m the Companies Act, 1956^ 
fo include any director, managing agent, secretaries and treasurers, manage 
secretary, and also includes— 

(a) where the managing agent, the secretaries and treasurers or 
secretary is or are a firm any partner in the firm , 

{b) where the managing agent or the secretaries and treasurers 
arc a body corporate, any director or manager of the 
corporate, 

(«) where the secretary is a body corporate any director, 
agent secretaries and treasurers or manager of the 
corporate , 

but save m sections 477, 478 539,543,545.621.625 und 033 docs not 
an auditor * 

2 

definition has been adopted of the word officer' m scetJO'* 
tl2) or the Insurance Act 1938 

(a) Managing Dtreclor, who ts —To be the managing director of a 
rcgiitcred under the Companies Act, 1956, lie must possess two quahfiw*'^' . 

namely, he must be (0 an individual, and (ij) a director Next he w»h h 

the suLsianti'il powers of management as entrusted to him Lastly, he cxcfO 




* 2i:4)efib« Act 
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powers uadcr any agreemeat or memorandum or Articles of the company or 
under resolutions ofthe company or ofthe Board of Directors and he must be 
under the superintendence, control and direction of the Board of Directors 
Further, substantial powers of management of a managing director shall not 
include the poiver to do administrative acts of a routine nature, such as the 
power to affix the common seal of the company to any document, or to draw 
and endorse any cheque on the account of the company in any bank, or to 
draw and endorse '‘ny negotiable instrument, or to sign any certificate of share, 
or to direct registration of transfer of any share, when such powers are so 
authorised by the Board to him to perform A managing director will also 
include a director occupying the position of a managing director, by whatever 
name called ^ 

12 losarance basiaess —The expression ‘insurance business’ has not 
been defined in the Act But in the definition clause insurance business has 
been classified into four broad groups, namely, (1) ‘fire insurance business’ 
which is defined in clause (6-A), (2) ‘life insurance’ which is defined in clause 
(11) , (3) ‘marine insurance business* which is defined in clause (13-A) , and (4) 
‘miscellaneous insurance business’ which is defined in clause (13-B) of section 2 
of the Insurance Act, 1938 Under clause (6-B) of section 2 of the Act, fire, 
marine or miscellaneous insurance business has been given a name ‘general 
insurance business’ which is also defined in the said clause 

There 18 difference between ‘insurance’ and ‘insurance business’ The 
former is a matter of contract which has its origin in, and derives its incidents 
from, the laws, usages and customs of commercial nations, whereas the latter 
is the organisation througli which contract of insurance as made is earned on 
for profit and this organisational aspect of the insurance is the subject matter 
of the Insurance Act, 1938, which purports to regulate and control such 
organisations Again speaking generally, an organisation which wntes insu¬ 
rance IS an insurance company, whether doing business as a stock, mutual or 
mixed company or individual or firm, and regardless of the type of casuality 
or risk insured against Such organisations engage themselves in the business 
of making contracts of insurance These organisations when considered in the 
light of the Insurance Act 1938, include them who carry on those kinds of 
insurance mentioned in the Act and within the purpose of the said Act or 
rule prescribed thereunder 

13 “Fire insurance business”—This expression has been defined in 
section 2 (6-A) of the Insurance Act 1938, to mean the ^business of effecting 
contracts of insurance against loss by or incidental to fire and other occurrence 
customarily included among the risks insured against in fire insurance policies, 
but It will not mean the business of effecting fire insurance contracts when it 
is done incidentally to some other class of insurance business 

A policy of fire insurance, as its name indicates, is intended to protect 
the assured against loss caused by fire In modern practice, the protection 
' of the policy normally extends to losses caused by events, such as lightning and 
certain kinds of esfplosion which frequently are the cause of afire, but may 
, occur without a fire resulting If a fire results the policy is plainly applicable 
unless an exception became operative, and there iS no commercial advantage 
in limiting the insurance by reference to such a fortuitous standard * 

f ' Fire insurance or a fire insurance policy in the sense of its subject- 
p matter is a contract of indemnity by which insurer for a consideration agrees 

^ 1 S«S 2(26} of the Companies Act 1956 

y Haljbur> Lav .1 of Enjland, Vol 12, 


Simonds Edition pp 303>3(}4 
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to indemnify insured igninst loss of, or damage to, property by fire Firt 
policies may generally be (t) open policies wlicrc tlic policy does not fix thfi 
liability, («) valued policies, where the value of the property and the amouat 
payable in case of loss arc fixed by the terms of contract, and (lu) fioat*^ 
policies, where it is intended to cover property or value cannot well be covered 
by specific insurance because of the fret that the property is changing m 
quantity or location 

Fire insurante, loss by theft, whether retooerahle —Where an independent 
cause operates to produce the damage, the fact that the peril insured 
has given occasion for the operation of the independent clause ^ 
not constitute tlic damage a damage by the peril insured against tn 
plaintiff m a contract of fire insurance, svhicli essentially is a contract o 
indemnity, has to prove the loss actually suffered by him as a result of mC 
The loss occasioned by theft cannot be attributed to a fire winch only provi^ 
the opportunity for intervention as an entirely independent cause of damage 


Open poUey, assured to prove actual amount of loss and valued polity —Uherj 
the policies were not valued policies, unless the assured proves the 
amount of his loss suffered no decree can be passed in his favour 
insurance does not necessarily give a perfect indemnity, but gives somctim 
more and sometimes less This may happen in several eases, but particulan 
in the case of a valued policy, v\here the measure of indemnity is ^ 

the value irrespective of the appraisement made actually as at the . . 

fire m consideration of the market rate, loss of commission and charges or va 
of the brokers, services The position in the event of loss, m fire , 

contract, must depend on the terms of the contract and on the value 
appraised as determined by the terms of the contract, and similarly 
tionment of that value between the broker and his client must depend on 
respective rights of property which the parties had in the property at the as 
of the fire ^ 


Insurance of goods whether tndudes profits —The subject matter of 
insurance must be properly described Thus if the subject-matter is a shJR« 
the policy must so describe it and conversely, if it is freight which is 
mat must be so described as the subject-matter of the insurance Sirnilaw' 
by English Law at least an insurance described as an insurance on goo * 
^es not cover profits So also where a broker in his own name has 
merchandise belonging to his client the right to recover must be based on » 
insurable interest in the goods themselves, whether a special pfopo*"*/ 
a iien or the general property, or some other insurable interest, such a habiU J 
m case of loss of the goods Where ? policy does not cover expected 
f*t, *"°*®*'claim to deduct commission which he would have , 
u tne merchandise had not been destroyed m case when such merchandis 
IS destroyed * 


When the goods were described m the policy as follows ‘ Ihecegoj^J 
textile fabrics m pressed bales and/o 

fortuT, ® property of the insured or held by him m trustor on commusi 
lor which he is responsible ” On the destruction of the goods by fire the vvoro 
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of the policy were construed to be held that the insurer wis liable both to the 
extent of the heu of the assured on those goods as well as to the whole extent 
of his legal liability to the true owner of these goods and the qualifying words 
“for which he is responsible had restricted the insurer s liability only to the 
CNtviit to which the assured who was liable to third parties Further that in the 
event of its being proved that he was not liable to the true owners of the goods 
the liability would be restricted to the lien of the assured himself on these 
goods for any moneys due to him m respect of the said goods * ~ 

Duly of assured to disclose malenat facts which he is deemed to know Agent's 
knowledge —Un the question of the duty of the assured to disclose maternl facts 
which the assured is in law “deemed to know” the following position should 
govern the case 

(1) The assured must disclose to the insurer, before the contract is 

concluded, every material circumstance which is known to the 
assured, and the assured is deemed to know every circumstance 
which, in the ordinary course of bussmess, ought to be known by 
him If the assured fails to make such disclosure, the insurer may 
avoid the contract 

(2) The term “circumstance” in this connection includes any communi¬ 

cation, made to, or information received by, the assured 

(3) Except circumstances which the assured js under general principles 

of law, not bound to disclose, where an insurance is effected for the 
assured by an agent, the agent must disclose to the insurer— 

(a) Every material circumstance which is known to himself and an 

agent to insure is deemed to know every circumstance which in 
the ordinary course of business ought to be known by, or to 
have communicated to, him , and 

(b) Every material circumstance which the assured is bound to dis¬ 

close, unless It comes to his knowledge too late to communicate 
It to his agent 

(4) In the case of loss of the subject-matter of the insurance, an 
agent, whose duty it is to keep his principal informed, is bound to 
send him information of the loss by telegram or telephone when it 
IS practicable to do so This is in every case a question of fact and 
must depend on the circumstances of the particular case In any 
case reasonable means of communication must be availed of though 
It is not necessary that extraordinary steps need be taken or vigi¬ 
lance of extraordinary nature should be exercised 

(5) The duty to disclose continues tiU the contract is concluded and 

a contract is deemed to be concluded when the proposal of the 
assured is accepted by the insurer, whether the policy be then 
issued or not ® 

''Contract uberrima fdes” —A contract of insurance is contract uberrima 
fdts and there must be Utmost good faith on the part of the assured This 
imposes a duty and an obligation on the assured to make a full disclosure of 
all material facts which would affect the mind of the insurer whether to accept 
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the risk or not and on what terms A false answer or non-disclosurc or con 
cealment of a material fact wtU avoid the policy, even though thi^re is no 
fraud and the concealment is innocent * In insurance contracts, the principle 
oi‘*taveal tmpior'* has no place, asm such cases ordinarily, the nsk undff 
taken by the insurer can only be learnt from the representations made bythr 
intending insured, and non-discbsarc of a material factor is regard'd as fital 
to the validity of the transaction Upon these principles, there vs a legal 
obligation cast upon the party proposing the insurance, to communicat, n^f 
only every material fact of which he had actual knowledge, but he is alsi 
deemed to know every materwl fact of which he ought, in the ordinary course 
of business, to have knowledge ^ 

DescTxptxon of Ihe subjeti-matteT of insurance, basts of ^ntract—^^ a 
insurance contract the subject-matter of the insurance forms the basis of 
contract and proper description of the subject-matter of the contract voj'a 
certainly be essential for the purpose of identification of the goods Alt 
is required of the assured is that the description should be adequate, ^ 
it must substantially describe the property which is to be insured A sW e- 
mem as to the ownership of the goods or the nature and extent of the inters 
01 the assured m the subject matter cannot be called * description*' of the 
insured Even the assured is not required spontaneously to disclose his ' 
to the prop rty insured 3 ^ r 


IVarranty tnjire insurance —Warranues m fire insurance 
construed strictly T hus, where the warranty in a policy of fire 
that smoking and cooking be strictly prohibited in or about 7 ®, jl, 
premises except m places specially set apart for such proposes „,,j 
warranty can be said to have been strictly complied with when the , 
posts warning notices and strictly prohibits smoking m and around the 
where the fire occurred The mere fact that some employee tnvght ^ 
in spite of the warning and prohibiton of the assured, smoked 't 
cigarette on one occasion does not amount to a breach of the warranty 

A policy of insurance can be vil.ated by any breach of ivjrranty, 
or misrepresentation But failure on the part of the assured to disclose the ^ 
of b 1 tnterest m the s,aods cannot be said to amount to a breach of 

5 ub.eet ma'',r'*“'p * ““"--ed should have insurable ‘iw 

subject-matter Even the interest of a bailee is sufficient to establish “, 

^ msurable 

the property h Inch is the subject-matter of the contract of insurance 

of ‘hsurance, like all o*" “"Sf' 
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will suffer pecuniary loss or damage froii its destruction, termination, or 
injury by the happening of the event insured against ^ But the precise nature, 
extent or value of the interest is irrelevant An equitable or beneficial interest 
of any kind is as effective for this purpose as a legal interest Interest is not 
restricted to ownership, it may arise under a contract relating to the subject- 
matter or It may be founded upon lawful possession Thus, a finder i\ho takes 
the object which he finds into his possession has an insurable interest in it 
Similarly, a defeasible or precarious interest is capable of supporting an 
insurance But it is not clear whether the statutory provisions which requ re the 
names of persons interested to be inserted in policies apply to fire insurance * 

It has also been said that the risk of incurring legal liability m conse¬ 
quence of the happening of an event is an insurable risk Thus all insurers 
upon a valid policy have an insurable interest which entitles them to reinsure 
or effect a counter^insurance on the subject-matter of the original insurance 
The general rule of law is that one who effects an insurance against the 
happening of an event need not, m the absence of specific inquiry, disclose 
the nature of his interest in that event, but where the interest of the assured 
depends upon the preservation of property and is not a right, legal or equitable, 
in the property itself, but arises incidentally or from some contract in relation 
' to the property, the risk must be more particularly described, and m so 
describing the risk the assured must necessarily specify the nature of his interest 
m the property ^ 

Insurable interest is not synonymous with legal interest Thus, an 
interest under agreement to purchase is an insurable interest * A warehouseman 
who has assumed the obligation to insure the goods while in his possession 
has an insurnble interest ® Even the interest of a bailee is sufhcient to establish 
an insurable interest and an unpaid vendor of goods has an insurable interest 
in the property * Similarly, a husband has an insurable interest m his wife s 
property and a wife, in turn, has an insurable interest m the property of her 
husbandSo also a landlord may insure his rent which he may lose through 
the destruction of his premises,® a tenant of premises has an insurable interest 
lounded upon the beneficial enjoyment of the premises, which he loses in the 
event of their destruction,’ so also a tenant renting a furnished house has 
nn insurable interest in the furniture^ Likewise a creditor, whose debt is 
secured by legal or equitable mortgage upon any specific property, has an 
insurable interest in that property bo also a mortgagor has insurable interest 
in the property mortgaged A bankrupt remaining in possession of his estate 
has an insurable interest m itA man may also insure the profits which 
he expects from some undertiking or adventure or from the carrying on of 
a business 
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But a shareholder in a company, even though the compay is a one-man 
company and he and his nominees are the only shareholders, has no insurable 
interest in the company s property,' nor has a simple creditor of a company 
any insurable interest in its property But a snareholder can insure tnc 
capital which he has staked on the adventure and the profits which he expecu 
to derive from the investment Again the majority opinion m the U S is 
that a shareholder has an insurable interest in the company’s proprty ^ A mti* 
trespasser or squatter on land has no insurable interest So also a son h«no 
insurable interest in the property of his father Likewise, a surety on a bora 
given to secure the payment of mortgage on property purchased in his wihi 

name has no insurable interest where he has never acquired any hen on, or 

control over, the property to secure his liability ^ A person who has himj-^ 
no insurable interest in the property cannot insure itforhis own benefit, 
he may insure it on behalf of some person who has an insurable interest 
this case, if, owing to the absence of any antecedent authority, ratinca ira 
IS necessary, it must be given before loss, ratification after loss comes too late 


Ccntract of tnsuranee, whether can be retrospeettve —In order to dcci(l« 
whether a contract of insurance should apply to a loss which had already taR^ 
place, or, in other words that the contract of insurance should be restrospcc^w- 
or agun to use diffierent language, that the,risk should be a past risk andno| 
only a future risk the court must try and gather the intention of the 
and primarily the mtentun should be gathered from the document, » ' 
policy, Itself which is the repository of the terms of the contract '* , 
necessary expressly to state m a fire insurance policy that the goods are 
loss or no loss, or whether they arc in existence or not in existence Even in 
absence of such words, if the court comes to the conclusion that the parties clc«‘ 
intended ihut the insurance should be retrospective and the risk was to at 
prior to the date of the insurance, the court would hold the, insurant 
wmpany liable notwithstanding the absence of the words to that 
Thus where insured certain goods with 5 company and the cover , 
which was issued on 18-6-1951 stated that the goods were insured from 
for a certain sum mentioned therein and the goods were destroyed by hr® 
16-6-1951 which fact neither A nor B company 
18-6-1951, IS company was liable under the policy on the ground 1''“'. 
parties intended and agreed that the risk should attach from 15-6-1951 W®' 
the intention of the parties was that the risk should attach tithe 
15 they nerc ignorant whether the goods were m existence or destroyed, 
a’? “"“lakes xvliich would attract section 20 of the 

Act 1872 But an insurance company, by accepting the renewal of a I»“^ 

for^ rfre Unknown to itself It is not usual when stipula" * 

'‘>’'■,9'“'"“' "'•th reference to the past The risk 
guarded against is a risk in the future» An intention to make a “"*”3 

aLemance'dor, “>nd prma /■«' 

acceptance docs not relate back to the date of the proposal ’ 
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Rish, when commences —In a contract for fire insurance, the rish commences 
at the time as a soon os a liinding contract of insarance is concluded and it is 
always open to the parties to the contract to come to an agreement as regards the 
time from which the risk will commence On the receipt of the intimation from 
the company Ijy the assured that the nsk w^s covered, there is a valid contract 
between the parties and it can be enforced notwithstanding the fact that no 
policy in tiic usual form havi been issued and no premium had been paid 
Ordinarily unless there is, among the conditions of the issue of the policy, an 
express stipulation that the policy shall not become effective until the premium 
has actually been paid, the policy becomes effective from the date of its signa¬ 
ture by the agent of the company Bui ihc existence of the words m the policy 
that the holder of the policy had paid the company a certain sum by way of 
premium would not prevent the Insurance Company from asserting that the 
premium had not been paid ® It is almost a cbmmon practice of all insurers, 
except marine, to stipulate that the contract shall not begin to take effect until 
the premium has been paid But even m cases where there is such a stipulation 
the insurers are competent to waive the condition Such a waiver may be estab¬ 
lished either by the evidence of an express agreement or may be inferred from 
the surrounding circumstances of the case Merc delivery of an executed 
policy cannot however, amount to a waiver of the condition contained m a 
stipulation of the nature The issue of a policy cannot be treated as a counter¬ 
offer * The commencement and duration of nsk must be agreed If the 
terminus a quo is agreed upon, it wiU not as a rule be necessary that the termmus 
ad quern should be expressed The usual practice m fire burglary and accident 
risks is to insure for a year, and in the absence of anything to indicate the 
contrary, tliat may be taken as an implied term in the contract The duration 
of the nsk may also be inferred from previous insurances between the same 
‘parties* 

Consiruetton of fre insurance fohetes —It is settled rule of construction of 
insurance policies that provisions relating to forfeiture should be construed in 
favour of the assured and against the company Again, another well-recogmsed 
principle is that where the computation is for the benefit of the person affected, 
as much time should be given as the language admits of, and where it is to his 
detriment, the language should be considered as strictly as possible * It is an 
axiom of interpretation when dealing with insurance companies that if there 
IS any ambiguity in the document, it is to be construed against the company ® 

In fire insurance policies, the phrase *civil commotion’ is used to indicate 
a stage between a not and civil war It has been defined to mean an insurrec¬ 
tion of the people for general purposes though not amounting to rebellion, but 
It IS probably not capable of any precise definition The element of turbulence 
‘or tumult IS essential an organised conspiracy to commit criminal acts where 
there is no tumult or disturbance-until after the acts does not amount to 'civil 
commotion ’ It is not, hoWever, necessary to show the existence of any outside 
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organisation at whose instigation the acts were done ^ Riot and j gjj 

tion’ clause “has two linibs-(l) insurrection, “Cri 

(0) military or iisu^rpcd power The first ^““'The words ''imlitnj 

different degrees of intensity, down to civil commotion ,1 _„-nt to import 

or usurped power ’ seem to open a new and another category pov. ^ 

something more than mere internal incident military Tim 

suggest something in the nature of war or civil war than no 
IS T not clause and a war clause combined 

A fire insurance policy may also provide an I?^nvtiBiE 


the contract at any ti®' 


that either party shall have the right to terminate the pari of 


during the currency of the risk subject to the return ui » nS’’ 

the premium for the unexpired term Such a clause gives 5 ^ .jgcaHoo 
to the assured and the insurer Neither party is required to s J 

for cancellation m a Court of Law It is enough for ‘l>e assured to » 
he wishes to terminate the policy and similarly it is enough tor . 
put an end to the policy by giving nonce clause^ 

The guiding motive cannot be questioned in a Court of Law jeasonf>f 

in wide use and does not oblige the Insurance Company to f ^ .J^soa i^* 
exercise of the option therein or to justify the sufficiency oi tn 
Court of Law When the option is exercised the 

The fact that the assured had no knowledge of the ijy ituniatt* 

notes or the usual terms and conditions of the policy are wn y ^ 


... »o»tyT filled up ^ 

trial When the assured went to the defendant company an 
proposal for fire insurance in one of its printed forms of proposal tb« 

a cover note which referred to the conditions of the insurers P 
assured was bound not only by the terms of the cover note ou 
policies whether the assured had seen them or not ^ The right 
to terminate the risk may be limited to cases where there is .g^jon, 
hazard but as a rule the policy reserves to therii an absolute a 
terminate in any circumstances * it 

Where the policy provides that on difference as to 
should be a condition precedent to any right of action on the po y 
arbitrator s award as to loss was first to be ascertained, an acUon ® a 
would not include proceedings to enforce the award' Thus, ji.{ 

insurance policy contained a clause as follows ‘ in no case whatever 
company be liable for any loss or damage after the expiration o 
from the happening of the loss or damage unless the case is the PgediOo* 

mg action or arbitration ” The word action’ referred to ^^ p\ausc i® 

and did not include investigation by the company s assessor and J”® 
question was not contrary to public policy and did not defeat the pr 


4.V/V puuiiu dliU UlU - T-»P 

of any law within the meaning of sections 23 and 28 of the Contract 


Again, where there is a clause m the policy to the effect that i 
an arbitration taking place in pursuance of any diflerence arising 
amount of any loss or damage, an action or suit was to be commence 
three months after the arbitrttor’s award it was competent to the pi® . j 
bring his suit at any time within three months of the making of the _ ' 
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The arbitration clause in fire insurance policies may be in any of the 
three forms, as follows (i) a reference of all disputes to arbitration and arbitra- 
to’rs award to be a condition precedent for bringinEj any action on the policy, 
(ii) a reference of any dispute arising as to the amount of Icsb or damage to 
arbitration and action to be brought only upon the amount as may be awarded 
by the arbitrator, or (in) a reference either of all disputes or of the amount of 
loss to arbitration but without any stipulation that such reference or award 
shall be a condition precedent to taking action under the policy ^ 

Sometimes conditions in fire insurance policies are found to contain that 
the policy would be forfeited if the assured used any fraudulent means or device 
to obtain benefit under the contract It has been laid down that there is 
nothing to prevent the parties to a contract from extending the consequences 
of fraudulent conduct and particularly so in a contract •which calls for the 
utmost good faith between the parties But this should be done in language of 
clarity to make it quite apparent that such was the intention ® If it be proved 
that the assured effected the policy with intent to destroy the insured property, 
the whole insurance will be void Even over-valuation of property insured 
would constitute an important evidence m support of a plea of wilful-fire-rnis- 
ing or insurance with fraudulent intent ® 

In a policy It provided in a clause for indemnity against prevention of 
business caus.,d solely by accident which included explosion and by another 
clause It was provided that the company was not to be liable for any prevention 
of business resulting from an accident caused by fire (nor for any pr v^ntion of 
business resulting from fire outside the object following the accidwnt) On an 
action upon the policy for a claim for loss of business the Privy Council has 
observed that the insurance of loss by explosion covered loss by fire following 
that explosion as explosion and the fire were all one The damage done by 
the fire was part of and included in the damage done by explosion for which 
the assured \\a8 entitled to recover Thus the total prevention of business was 
caused solely by the explosion withm the first part of the policy The subse¬ 
quent clause in the policy was an exception and not a qualification of the 
risk and the mere fact that the words “nor for any prevention of business result¬ 
ing from outside the object following the accident' were included in a bracket 
was not sufficient to change its character from an exception to a quali¬ 
fication * 


Again where there was a stipulation in a policy not to keep openings 
in walls of the insured godown but the comp my sanctioned installation of 
water-opnnkler and temporary holes were made m walls for water-pipes to 
pass and the insurance was accepted with the knowledge and risk of existing 
holes and a fire broke out during installation and caused loss and damage to 
the premises On a suit on the policy it was held that ‘holes’ were not 
openings within the meaning of that term in warranty and that the company 
la waived the terms and acquiesced in the installation being earned out 
ana could not rely on terms of warrant) ' But where there was a warranty 
in he policy that no hazardous goods should be stored m the premises, on an 
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action on the policy the '•ssurccl could not contend that he could store one 
per cent of such goods and the company taking possession of salvage and keep¬ 
ing It for month was not estopped from contesting the claim ' 

A policy of insurance is to be construed by tlie same rules as otlin 
contracts, the duty of the court being to collect the meaning of the particsb)' 
taking the language employed m a pHm and ordinary sense and not to 
speculate on some supposed meimng which they have not cjtprcssed Toe 
courts will, far from favouring forfeiture, Jean against it * Any conditions 
outside a policy of insur incc, winch run counter to the terms of the pow? 
Itself, cannot be considered in interpreting the policy, if the insurance policy 
makes no reference to the prospectus or rules of the company it cannot « 
referred to in construing the policy ® ' 

djjig/imw/—As a general rule the policy money is not available to t^ 
assignee unless the policy expressly or implied says so Thus, when 
was to pay the assured, his cxciuors, administrators and assigns, the heirs " 
law of the assured to ayhom the premiums had passed on death could not reco ^ 
in respect of a fire happening after the death of the assured * Put in 
policy effected in the name of a receiver thus, *'E S K receiver for N an 
was held to be available to his successor in the receivership® But 
tions of a fire policy are now usually framed so that the policy may be ^ 
able to indemnify the assured and all persons to whom his interest t 
property may pass by will or by operation of law 

In an action on certain fire insurance policies the insured 
assignee failed to prove the alleged loss by fire and their claim was fou 
be grossly exaggerated and thus fraudulent This resulted in forfeiture o 
benefits under the policies In appeal to the Privy Council, the assignee , 
not be allowed to raise the questions on the merits so far as regards even p 
losses and damage caused by fire when these points were abandoned o* 
raised m the lower court ’ ' 


Misdeserzptton of premises insured ^ect o/—By ‘material misdescnpnjj 
in relation to an insurance policy is meant a misdescription such as 
anect the mind of a reasonable insurer either as to acceptance of the r* ^ 
as to the premium which he would place upon the risk Thus, where J 
policy of fire insurance the property insured was described as being ^0117 , 
ed oi brick walls and cement flooring in the ground storey, timber W-Ui* 

Uoonng in the upper storey with shingled roof but the evidence was ,a 
two outside lateral walls were, as to oni^third of their length , .Ir! 

two-thjrds timber the Privy Council held that it was a material aeps' ^ 
irom the actual description which was that all the ground floor vvalh ' 
brick Even ifthe lateral divisions which divided up the building j 
brick right Ihroegh from back to front m two eases and made of corjuS' 
iron in respect of the other two it still left the description of the 
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inaccurate, and it was inaccurately descnbed in a matter which was material 
for insurance purposes and hence the insured was not entitled to claim through 
the policy ^ 

Jctnt insurance —In the case of a joint insurance, the fraudulent claim of 
one of the persons assured would equally affect the other persons though the 
insurable interests of the assured were different Thus, where A and B jointly 
insured certain premises against loss by fire with the defendant company and 
A made a claim for a sum of Rs 4,03,003 and it was found that except for a 
sura of Rs 45,000 which was admitted by the insurance company, the claim 
was grossly exaggerated and was fraudulent. It was held that A*3 claim failed 
entirely * 

Ltability of tnsuranet company —An insurance company by accepting the 
renewal of a policy of fire insurance out of time does not take the risk of an 
accident having happened in the meantime unknown to itself^ So also the 
receipt of the money for a new policy when the original policy lapsed not 
having been renewed, by the canvassing agent did not bind the company * 

14 “Life insurance business'* —Life insurance business has been 
defined in clause (ll) of section 2 of Insurance Act, 1938, to mean the businss<« 
of effecting contracts of insurance upon human life Such contract within 
the meaning of the definition will include— 

(а) any contract whereby the payment of money is assured on death 

(except death by accident only) , 

(б) any contract whereby the payment of money is assured on the 

happening of any contingency dependent on human life , and 

(«) any contract which is subject to payment of premiums for a term 
dependent on human Life 
Such contracts will also include— 

(o) the granting of disability and double or triple indemnity acci* 
dents benehts, if so provided in the contract of insurance , 

(&) the granting of annuities upon human life , and 

(«) the granting of superannuation allowance and annuities payable 
out of any fund applicable solely to the relief and maintenance of 
persons engaged or who have been engaged in any particular 
prcfession, trade or eniplo>ment cr of the dependants of such 
persons 

The business of a compiny consisting exclusively in granting terminable 
pensions or annuities dependent on human life m favour of the subscribers 
or their nominees IS insurance business as defined in section 2 (11) of the 
Insurance Act “ 
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The Indnn Insurance Act, 1930, iminly denis wiih the, h>v rchncg to 
the business of insunnee nnd docs not dctl with nn> general principles of 
law of different hinds of insunnccs defined in section 2 of the Act Ic 
absence of any legislative enactment on the subject, courts in India haven 
dealing with the topics of diffrrcni iiisurtnces relied so far on general lubs d 
the law of contract as embodied in the Indian Contract Act and IndiM 
decisions and to a large extent on judicial decisions of courts m Eogl^Dn 
and opinions ofLnglish jurists ^ 

Life insurance contract^ tls definitions contract of life insurance I'hts' 
strictly defined meins a contract under which the insurers undernke,incoa 
sideration of specified premiums being continiiousl> paid throughout 
of a particular person to pay a specified sum of money upon the death of th*- 
person But when broadly defined it comprises any contract in which ow 
party agrees to pay a gum sum upon the happening of a particular 
contingent upon the duration of human life, m consideration of the itiuneo*^^ 
payment of a smaller sum or certain equivalent periodical payments by 

more widely defined, it is a contract m any way relating to h«® 

life * 


Other definitions from American decisions may be quoted thus—* 

Life insurance is a promise to pay a certain sum upon tbc death 

assured 3 “Life insurance is a contract whereby the insured igtecs 
certain sums, called premiums at specihcd limes, and in consideration i 
the insurer agiees to pay certain sums of money on certain condiUQO* . 
m specified ways ‘Life insurance imports a mutual acrcemeni, 
insurer in consideration of the payrnent by the assured of a riameo * 
rnnually, or at certain times, stipulates to pay a larger sum at the death 

t’reiol t law, however IS not fond of dcBrutions, and these dtSngJ 

nf, rather as statements by the learned men who 

J!hwh'^h ‘‘'''■'“•“"a which contain etcry essential elcms^ *"L, 

m Its^emg c " "" ■'"d which exclude eterything not iie«i»'> 

than -The Origin of life insurance 

In Ihe^^r ? 'nsnrances In France it was in early times w 

Ae termm^r^ ',V™‘Sht give an incentive to those who nould bentS' j 
so nrohXed buft f.'i" ‘«mi„at,on In England it 

ffiven h\ P 1 the Unction of the judiciary long before such ^ . j 

fmo such Stams ■'■""tea i, roilnwed ihe common hss ofWi 

enureW rranlaiea ‘hf system but for a long time it has been a^ 

•folWd thi fcca\ kgislition in almost all States In India >' ^ 

imarml b„smr> °v ‘he companies doing «l>‘ 

(VI of 1912) ' ^ governed by the Life Assurance Companies 
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The motive for its origin is traceable to benevolence, the object being t6 
secure to tlis family of a person who is dependent on a salary, or other mconie 
which ceases with his life, a support on the death of insured by a small contrf- 
bution of the annual income ^ It is true that in recent years many new features 
have been added to it, which may seem to be foreign to its original conception 
but the mam principle on which it rests has not been changed * 

Life insurance is designated by various names according to the nature of 
the terms and conditions of the different forms of contracts or policies They 
may be— 

(i) Endowment insurance, i e , a contract to pay a fixed sum to insured 
if he survives for a specified period, or, if he dies within such period, to some 
other person nominated or indicated Under this head includes child s endow¬ 
ment or deferred life insurance Considerable difficulties have arisen with 
regard to the latter type of insurance as normally a person has insurable interest 
in the life of his child and such a policy would therefore be illegal but when 
the policy is in the form now commonly current, the proposer will be regarded 
as holding the policy m trust for the child •* 

(u) Limited p lyraent msu-ance, I e a form of life insurance which con¬ 
templates payment of premiums by insured for n specified period or until 
his death within such period and for payment by insurer on the death of the 
insured 


The difference between the endowment insurance and the limited- 
payment one lies in this tliat the Utter becomes payable on the death of 
insured while the former is payable at the termination of the endowment 
period or on the death of the insured if it occurs earlier 

# 

(ill) Whole-life insurance—This is the norm'll form of insurance which 
contemplates payment oi insurance money on the death of the insured to his 
legal representatives or assigns in consideration of periodical payment of fixed 
premium 

(it>) Paid-up insurance • e , where no further premiums are to be paid 
It may be of two kinds (a) where premium is paid as a single payment and 
the money becomes payable at a time stipulated oi at death if it occurs 
earlier, (6) where the original policy is converted into a paid-up policy, 
because of a default m the payment of premiums it m_ans insurance reduced 
to-an 'imount corresponding to the premiums paid, so that no further premiums 
are required to be paid 

(a) Term insurance, t e , insurance for a term of years only, or until 
insured shall arrive at a certain age or for the term or psriod for which 'i pre¬ 
mium has been paid with the right to continue u from term to term on 
payment of the required premium Two-year temporary assurance policies 
issued by'the Life Insurance Corporation of India maj be cited as an example * 
Where agreement to pay specified amount if death occurs before expiration of 
one year and to renew and extend the insurance during sjccessive years if 
required premiums were paid was held to be a contract of insurance for the 
term of one year only with provisions for renewal for successive years 
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insured'oA'*i^mn^.nm**'^'''“j'^ providing for llio pjymmi t> 

certain nerinrlir-i? *™™cdiately for consideration of his agreeing to male 
insured d hie life *° iiMUrer for a specified period or for the life of 

of this kind of me fcrminale before tile end of that period Eiaraph 

buildine of a hniim may be found in contracts to furnish funds for tit 

shall cease on^death ” monthly or quartrely instalments, which 

wifi, insurance, t t. insunncc on thejoint-lifc of husband asd 

ivile, insirance money puynble if death should occur to either of them 

certain”fixrfsn'!I,''^^""™'^'’^'’Z '• insurance whereby insurer agrees to plj 

of the specified ner “""““y fif monthly payment either at the eapirawn 
ine specified period or < ari.er if death should occur to the insured 

insurance Corporation of India undertakes various kinds of life 
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Otherwise the contract will be^vnli ** insurable inW*« 

cult to define with It is, indeed, diff 

insurable interest in the life of all cases constitute^ 

Each case must depend on it out of the wagering contrac 

down in this r<gaJd So far any general rule cannot be 

be has anunhS insiable ^f^he insured himself is concti^j 

support It and such a contrt^t in his own life which is sufficitntti^ 

aris’ where it concerns the hfi. nr* against public policy But difHcuIw 

in ibis regard thus-^ ^ another But cerUin rules have beenswt 
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IS to become payable would, as a pro’cimate cause, involve the assured in the 
loss or diminution of any right recognised by law or in any legal liability there 
IS an insurable interest in the happening of that event to the extent of the 
possible loss or liability 

A person effecting an insurance must be actually dependent on or expect 
advantage from continued existence of person insured But when he effects 
such insurance on his younger brother’s life he has no insurable interest and 
hence such 'nn insurance contract is void under sections 23 and 30 of the Con¬ 
tract Act Even, an insurance company can, under section 92 of the Evidence 
Act, prove that person effecting insurance is doing it for his own use and benefit 
and not for the use and benefit of the person insured ® A friend, stranger, or 
boarder his no insurable interest m another’s life, nor an uncle or aunt and 
nephew or niece has such interest, but a parent and child, brother and sister, 
grand-parent and grand-child, husband and wife and persons m loco parentis 
and persons occupying the fiduciary relationship have insurable interest in the 
life of the other It is to be remembered that relationship by affinity alone is 
not sufficient to confer an insurable interest on a step-mother, step-father or 
step-child or on a son-in-law, brother-in-law, or sister-in-law ® 

Life insurance and other finds of insurance —The mam difference between 
life insurance, and other kinds of msurante lies m the fact that life insurance 
IS a contract to pay a specified sum on a contingency involving the death of 
the person insured irrespective of the value of the life itself and is not a con¬ 
tract of indemnity like most insurance contracts An accident insurance has 
been spoken of as a contract of indemnity But essentially the same principles 
underlie both m life and accident insurance Thus, where an accident policy 
besides providing for indemnity against was due to bodily injury by accidental 
causes, stipulates for the payment of a certain sum to a per.>on named in case 
of death of the insured by that accident, it is in that respect a life insurance 
policy * 

Life assurance contract originally is not of indemnity, but whether 
rc-insurance contract is of indemnity of original insurer s risk or independent 
contract depends on terms of re insurance policy Re-insurance of life 
assurance contract is, however, indemnity contract and does not fall under 
section 124 or section 125 of the Contract Act* 

Ctrcumstances effecting the risk ib life insurance —Contracts of insurance, as 
noticed in fire insu ance are uberrimae fidet Life insurance contracts are also 
so and they proceed on the basis that every material fact is disclosed and its 
non disclosure entitles the other party to avoid the contract ^Vhat facts are 
material is a question of fact m each case All such fads which would influ¬ 
ence a reasonable man either to accept or to decline ihc risk or to stipulate 
for a higher premium would be material* So also any facts which tend to 
suggest that the life insured is likely to fall short to the average duration are 
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material facts Hence age, health, occupation, habits or pursuits or the pit 
vious history of the assured become also material facts ' 


A recital in a policy of msurmcc tint all the representations, stateracDts 
and agreements m the application for the policy are made a part of the w 
tract makes the truth of the statcm-nls contained m the proposal apart uofl 
the question of materiality, the condition of the liability of the insaran" 
company But where the statements made by an insured upon his appheahoo 
lor a policy of life insurance are not made the basis of the contract batar 
to be treated merely as representations the materiality of the reptsen^tation i 
an element to be considered The falsitv of the statement involving fortsi 
of the policy must» however, be established by clear and unambiguous 
That IS where the applicant’s statements are to be treated as represents 
and not warranties, It is not sufficient, in the absence of fraud, to vitiate 
policy® Again when a life policy is issued on the basis of 
m a proposal form and made m what is called a “personal statement to 
medical examiner and if those statements eventually prove to be / 
the policy uould be avoided * So also where some of the answcK 
the assured in his proposal and declaration forming the basis of the coni^ 
are untrue, the policy is void irrespective of the question of its matern i H 

Medical questions as are usuallv asked in forms of 
insurance are often somewhat embarrassing and cannot reasonably be 
to be answered with strict and bieraltruih They roust often be 
limitation and qualification to make them reasonable and they 
be read in a fair and common sense way, having regard to <^11 g 

lances® Thus, in a joint life insurance while wife gave mcastru 
certificate but both husband and wife were aware of her 7 

lime of declaration and the wife died in child birth it was held 
husband could not claim the policy money’ So also where the 
giving his family history concealed the death of his two brothers, the 
was held not liable under the policy « Similarly, the assurance compaBy' 
entitled to repudiate ns liability where three of the answers—one ,v;jc 

doctor and two on the proposal form were found to be incorrect^ j » hi® 
when the assured failed to disclose the fact that no policy was issued to 
by another company as they were not prepared to accept the pf°P°ff,iofe 
normal ntea or that he had proposed twice to another company, such 
to disclose ntiates the policy ^_^ 
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Proof of age—V^hetc a proposer Ins furnished proof of his age and the 
company accepts and admits u by an endorsement on the policy it is not 
entitled to say subsequently that the ageavas something difteient from what 
he had stated ^ But where the age is not admitted, the burden of proving 
the age initiallj would be on the person claiming under the assurance but 
where the age is admitted, then on the principle under the Evidence Act that 
facts which arc admitted need not be proved, it is for the company to prove 
that the admission of age was procured by fraud and that the representation 
as to age is untrue ^ Where in proof of age, a certificate of identity stating the 
age was signed by a Magistrate, a medical certificate stating the age and a 
certificate from the olficiating Controller of Examinations of the University 
stating the age were produced before the company the latter ought to have 
been satisfied with the proof of age submitted * 

Construction of life insurance policies —The established rule of interpretation 
of policies of assurance is that if the terms of a policy are couched in ambi¬ 
guous language, that interpretation should be favoured which is beneficial 
to the assured The underljing principle is that the terms of the policy, 
being the language of the company, must be interpreted against it Again 
where a policy of insurance contains a clause to the effect that it is granted 
subject to "the rules and regulations for the time being in force”, the words 
“for the time being in force” mean the rules and regulations in force at the 
time of the maturity of the pohc},thati$ to say, that the rules as contained 
in the Prospectus and Table of Rales in force on the date of the maturity * 

Where, by a policy of insurance the insurer undertook to pay *lhe 
assured or his wife A if he predeceases her, and on the death of the assured 
A sued to recover the amount due under the policy, it was held that there 
was a valid trust in favour of w4, and ^ was entitled to recover the money 
In order to create a trust in favour of his wife, it is sufficient if the assured 
intended that in the event of his death the policy should enure to the benefit 
of his wife Express words to this effect lu the policy are not necessary* An 
agreement that the money under the policy would be paid only to the assured 
or to his assign or his executor or administrator is a good contract which 
must bind not only the assured but also anybody claiming title under him 

The condition as to suicide when the policy was issued was that the 
assured committing suicide, his heirs or assignees would not be entitled to 
receivj anything more than the premia paid Subsequently this rule was 
amended and the new rale provided that if the assured committed suicide 
wi hm two years of the issue of the policy, the sum payable by the company 
would be the amount of the permva paid by him but if, however smcidc was 
committed after two years of the date ol the policy, there would be no forfeiture 
IS provision was in force at the time of the suicide of the assured The amend- 
e rule was held applicable and the heirs of the assured were entitled to claim 
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the full amount covered b> the policy ' Where A insured his life for tbe 
benefit of his Wife D but A obtained a loan from tlic company and btcrca 
surrendered his policy on receipt of certain amount, on a suit by B 
of the insurance amount on/I’s death on the ground that ^ 
created in her favour, it w is held that the proper person to sue ^ Ulncn 
Trustee when it was not shown that the execution of the trust had 
impracticable or that the Official Trustee had disclaimed trusteeship > 
under the terms a policy which has acquired a surrender value sufncicn 
pay at least one year’s premium is not forfeited immediately by non 
of the premium within ten days of grace such surrender value o 
automatically applied in payment of instalments of premium and ^ 
thereon to keep the policy in force for so long a term as such 
will cover, the default would not cause the policy to be forfeited 
intant case annual premium of Bs 150-12-0 was payable in four 
instalments of which three were duly paid and defiult occurred lU 
of the fourth The surrender value on the date of default was Ks 
surrender value was held to be applied for the payment of 4th ^ 
and policy could not be forfeited 


Again wlicre the premium was not paid within the days 
the request to revive the policy was not made within 12 months as 
the insured was not entitled to the revival of the policy ^oolicy 

to the return of his premium The period of 12 months fixed in 

for making an application for a paid-up policy or surrender value 

be granted was not the essence of the contract the assured was not {jjgfl 

paid up policy when he had made such claim only after the lapse of more . 
lour years and had not made it within a reasonable time Even if H 
that the cliuses m a policy relating to the making of an 
up policy and surrender value within 12 months are stipulations for ^ yjtt 
they are not stipulations in tbe nature of penally against which reh« ° » 
to be granted * 

An insurance company having means of knowing “certain of 

would invalidate policy, when still accepted premiums, such f atid 

premia would not constitute any waiver as actual knowledge” of such a 
its condonation are necessary ® 


Revival of lapsed policy —The revival of a lapsed policy is not .(aio 
on the goodwill or grace of the company but on the fulfilment 
prescribed conditions The very idea underlying such revival is» ot 
that the assured should be alive on the date of revival If he was dead 
the policy IS mthc state of lapse there can be no revival® V 
conditions mentioned m the policy are fulfilled the renewal of lapsed 
follows as a matter of course The insurer cannot add further term^^, 
the conditions if and when the revival is desired ao as to affect ^be ter^ ^^5 
the original agreement Thus where the original agreement did not rc^ 
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thattHe asaj-ed saould coaliaue to bealne at the time when the companj 
takes up the appUcation for reaeival for consideration the contention that 
the death oflne assured so operated as to render the revival of the lapsed 
polio, meffemrve is not tenable nor is the contention that until the acceptance 
of the renewal application and the issue of the memorandum stating tint 
the polic> has been revived, the policy remains lapsed is acceptable ' in the 
same case u has also been said that the expression “continued good health” 
could onl> refer to good health from that date from which the risk under 
the original policy started to the date of the declarition and not till the 
consideration the Director Ihc fact that by the time of the dc’iih of 
the assured, the challan and the declaration of good health sent by the 
insurance agent did not reach the insurance company but was received aficr 
ibe death and was later on kept in the 'anamat' account and then adjusted 
towards the revived policy would not aflcct the accruing of the liability for 
the insurer company ^ 

Payment of premium an insurance company accepts a proposal 

lor life insurance subject to the payment of the first premium thereunder 
within 30 days from the date of such acceptance it is in law a counter olTcr 
to be completed thereafter into contract by the fulfilment of that condition 
ns requited thereunder^ When a policy provides that premiums should be 
paid on certain fixed dates and in order that the policy may noi lapse, allows 
certain days of grace within which the premium has to be paid, the days of 
e,race must be computed from the next day after the due date fixed for the 
payment of the premium * The due date cannot be called the date on which 
grace or favour was shown to the assured The first day on which such grace 
could be shown would be the day subsequent to the due date Hence in 
calculating the days of grace, the due date should be excluded.* Again, 
where a policy was kept alive by surrender value but subsequent premiums 
were paid afierdue date but before daysofgrace the picmmms should be 
held effective as if made before due date • 


Contracts of insurance, coistructton, prinaples of —In inicrprelinb the terms 
of a contract ol insurance they should receive for, reasonable and sensible 
construction 111 consonance with the purpose of the coniiaclns intended by 
the parties An attempt should be to construe a contract m liberal manner 
' 5>o as to accomplish the purpose or the object for which it is made ^Vhc^c 
the construction is doubtful, the courts lean strongly against the parly who 
. prepared the contract Where there ts a susceptibility of two interpretations, 
^ the one favourable to the insured is to be preferred The rule of construction 
against the insurer and favourable to the insured stems from what otherwise 
IS called the rule of contra proferentem which is based on ihr maxim verba 
chartarum fortius acnpwunlur contra proferentem In their anxiety not to subvert 
the very object and purposes of insurance, which is to give fullest protection 
' to the policy-holder or his nominee, the courts indulge in making every 
J presumption favourable to good faith and reasonableness in pret^crcncc to 
equivocation or verbal jugglery ^ 
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‘•SteknesSy ailment or injurjf”, memipg 0 /—The contract of 
bemgoneof utmost good faUh and the probable 
the life of policy-holder being nn important element in t, „ 

factor in the construction of terms ‘sickness ailment o J ^ ^„lybc 
application of the insured for revival of his lapsed policy 
the intent of the parties without attaching to any one ol , 
technical or theoretical meaning These terms * mclude pass '“9 

tantially serious nature nffecting general health and do no 
indispositions which do not affect the applicant s genera puloionar) 
the insured learns from his physician that he is sunenng ofpolic' 

tuberculosis a warranty of good health in the application disja^c 

would be a good ground for avoidance of the insurance p msu^*^ 

IS such which definitely involves impairment of the heaun o 
and thus renders the insured precarious risk ' 

Proposal form Us object and function —The object of to acetp’ 

provide information on which the insurers act in 

the proposal at all, or if so at what premium So m signing, co ^ f^[] 
submitting the proposal form there is a duty on the proposer 
and frank disclosure of material facts and to be accurate ^^^PQposcf 1’^' 
which he makes as to material facts In the proposal form 
to reveal to the insurers a host of circumstances such as, the 
in which the assured is placed, his habits, the mode of life, ’-ot 

and other personal details But the obligation to disclose 
to matters not within the knowledge of the proponent Thus » ^ 
doctor cannot without special tests discover the existence of a igoof*’^ 
as hepatitis, it is not reasonable to expect the prooffered 
la>man, to disclose that disease even if it be assumed that he 
the same ^ But it is to be remembered that there is a legal 00 g 
upon the proponent to communicate not only every material l ^ pu|H 
he had actual knowledge, but also every material fact of todncl®*' 

in the ordinary course oj business, to have knowledge ® The on y aodalf 
material facts continues right up to the conclusion of the ^af 

implies any material alteration in the chancier of the risk whic 
place belvscen proposal and acceptance Thus if the P‘‘°P'’U^”io 5 Ut< 
lomcd to heavy drinking this is a material fact requiring 
would guide the insurer in determining whether to take the risk. 


what premium and on what condition * 


Assignment —Where an insured has assigned the policy 
time to a third person, the money due under it does not form parf 
and after his death his heir asking fora succession certificate is «o‘" 
to the monc) due under the policy * But it is within the comp«^^‘ uy Jii" 

M •Iir^rl tr\Tni\;« rt ____ .• _ j- ._faVr.Tl ©Ul ' _\.fi 


n sured to make a conditional assignment of the policies taken ooh'-^ 
whenever such policy was an ordinary life policy or an cndowmtn r ^r' 
{ roviding therein lint in the event of the death of the assignee, 
of the policy would revert to him and the assignee alone is i'- 

receive the lum assured in the case of the death of the insured 
<1 ly named • 
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Where the condition in the policy was that it would be void if the 
assured commits suicide withm the year of the existence of the. policy and the 
assured kills himself after a period of 18 months, it was held on a suit by the 
assignee of the policy that he was entitled to recover from the insurance 
company the amount due under the policy ^ Again where a policy provides 
that the amount is payable to the assured or lus wife if he predeceases her 
but the assured has assigned all the benefits under that policy to bank for 
valuable consideration the assignee bank is entitled to the money on the death 
of the assured and the wifcot the assured cannot claim the money because 
the trust in her favour could only arise on the death of the assured and sht 
has no vested interest in the subject*mattcr of the policy until the happening 
of the event contemplated under the policy * 

A postal life insurance policy was assigned by the assured m favour of 
his sons Later on to obtain the surrender value himself the assured made 
a surrender of the policy whicli the insurer refused to accept because of the 
assignment Thereafter the policy was reassigned in favour of the assured 
and the nsurer was requested to take action in the matter Upon these 
facts It was held that even if section 130, Transfer of Property Act, was 
applicable, there was no valid surrender in the instant case The first letter 
surrendering the policy had no validity The second letter too sent after 
the re assignment did not have that effect It followed that the heirs of 
the assured were entitled to the policy money and not only to the surrender 
value ® 

15 Marine insurance business--The expression **manne insurance 
business” has been defined in clause (13-A) of section 2 of the Insurance Act 
1938 It IS an all-comprehensive definition and witlnn its fold is included 
the business of effecting contracts of insurance upon vessels of any description 
It also includes fo) cargoes (4) freights* and (<) other interests of whatever 
interests which can be legally insured such as goods, wares, merchandise and 
my property Such insurance can be made for any transit by land or 
i water or both including incidental risks to such transit, such as, warehouse 
I risks Even customary risks as arc included in marine insurance policies 
! come within its fold Thu*', transit by land can be the subject matter of 
I a marine insurance * So also where an insurance company unclcrnkes to 
I carry the goods to the places of destination by railway, motor and lorry, etc 
{ coveting various risks including non-dclivcry and issues policies to that effect 
the company m issuing such policies intends to do marine insurance business 
^ wilhm the meaning of clause (13-A) of section 2 of the Insurance Act ® 

Rtsk under mattne insurance —Underwriters in a policy of marine 
f insurance undertake, in consideration of a certain premium, to indemnify 
i' the party insured agTinst loss arising from certain perils of the sea or sea 
If risks to which the ship merchandise or freight of the insured may be exposed 
f during a particular voyage or for a specified period of time Coverage of sucli 
i risks IS essential for commerce, as it tends to promote the spirit of mnriUmr 
i adventure by diminishing the risk of ruinous loss to which those who engag d 
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in It would otherwise be exposed The liability of an 
insurance can arise only if the loss is attributable to a peril 
insured against If an obstruction takes place, the insurer 

loss which IS the result of theft, pilferage or non-delivery subject to 

riding condition that the loss or damage arises from an .,c 5 i 

the deliberate short supply of the goods by the consignors ,w 

an external cause So also a wilful misconduct of the oj,}!:/ 

arising from the ivilful misconduct of the assured is also excluaeo 
ground of public policy ^ 


Contract of marine iwurance —Marine insurance is a contract to m 
against loss from marine perils It is defined as a contract aare 

undertakes to indemnify the assured, in manner and to the extent 
ed against marine losses, that is to say losses incident to a marine ad^R 
It IS general if the penis insured against are such as the law would 

the nature of the contract, but is special if additional perils are 

the policy By its express terms or by usage of trade, a contract o 
insurance may be extended so as to protect the assured against losses on 
waters or against any land risk which may be incidental to a sea 
It may also cover a ship m the course ofbuilding, or the launch o 
or any adventure analogous to a maritime adventure * Where 
which is substantially one of marine insurance contains an 
covering the assured s liability to third parties, the special rules uysf * 

contract of marine insurance will be held applicable to this ancxllaty •' ^^,5 
So also when ths document contains all terms of contract of insurati 
poUev 13 of sea-msurance though described as certificate of insur?nce 

Manns policies may be classified into (1) interest and '«S'f PIjS? »' 
valued and open po tcies, (3) voyage and time policies and W 
running policies An interest policy m marine ms’irance is " ^aget 
assured has real substantial interest m the thing insured, whereas , y of 
policy IS one in tshich assured has no such interest A valued 
marine insurance is one m which the parties have agreed on the vaW' 
subject matter of the insurance, whereas an open or unvalued |,,vt 

in. which the parties have stated no sura as the value of the interest, u",,),,!!! 

P''”''"* ‘•’u event of a loss A voyage policy is „l,a 

'"P between designated termini whereas a h® J,, of 
wJ, A raised policy has 1 " 

whieh Sfe V'"' "°u“ug Uf running pohey ® pn 

of which are to agrees to insure property of the insured the p 

or which arc to be subsequently determined as provided m the policy 

that m a'vllued'nnf f between a valued and an unvalued 
sum at which the'n blank m the valuation clause is filled up 

t^an Valued 'B' subject-matter insured, 

Ibe two policies t d,at m th'e c^se'’of’' ‘'fgj 'faTue of ‘J' 

fraud or for some other r^asot 
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the insurer and the assured, conclusive of the V'lluc of the subject intended to 
be insured whether the loss is total or partial But valuation can be opened 
to show that part only of the subject intended to be valued in the policy was 
actually at risk The question as to what was intended to be valued in the 
valuation clause depends upon the intention of the parties, and that intention 
IS to be ascertained from the words of the clause, having regard to the circum- 
tances under which the contract of insurance was made ^ 

Loss dut to penis of stfax, a question of fatt —Where there is an accidental 
incursion of sea-water into a vessel and in a manner where sea-water is not 
expected to enter in the ordinary course of things and there is consequent 
damage to the thing insured, there is prtma facie a loss by perils of the seas 
The accident may consist in some negligent act such as improper opening of 
a valve, or a hole made m a pipe by mischance, or it may be that sea water is 
admitted by stress of weather, or by the vessel keeling over owing to some 
accident or by the breaking of hatches or other coverings It is the fortuitous 
entry of the sea watei which IS the peril of the sea in such cases Whether 
in any particular case there is such a loss is i question of fact On any 
voyage, the ship may, though not necessarily, encounter a storm, but if m 
consequence of the storm cargo is damaged by the incursion of the sea it 
would be a question of fact whether the damage was or was not due to a peril 
of the sea In such a case one has to take a broad common-sense view of the 
whole position U cannot be predicated that where damage is caused by a 
storm even though its incidence or force is not exceptional, a finding of loss 
by penis may not be justified Even where the ventilators of a ship during 
voyage are closed to prevent incursion of sea-water and the closing of the 
ventilators damages the nee cargo by causing it to heat and ferment, the 
damage IS recoverable as a loss by perils of the sea ^ In the same case it has 
been observed that even though such a loss is not strictly recoverable as a 
loss by perils of the seas, it is withm the general words ‘all other perils, losses 
•^nd misfortunes, etc contained m the Marine Insurance Policy 

The term “penis of the seas,** as used m a marine policy, does not 
include every casuality which may happen to the subject-matter of the insur- 
'ince on the sea , it must be a peril of or due to the sea It does not, for 
instance, cover fire or capture at sea, nor any loss proximately caused by 
insects, or the wilful throwing away of a ship Again, unless the policy 
otherwise provides, it will not cover damage done by the bursting of the air- 
chamber of a donkey-engine, owing to a valve being closed which ought to 
be kept open whereby water is forced up into the air-chambcr and causes an 
explosion Speaking generally, the term “perils of the seas” refers only to 
fortuitous accidents or casualitics of the seas, and docs not include the ordinary 
action of the winds and waves ® 

Marine pohexes, construction of —Marine policies are to be construed in 
the same way as other commercial documents The general rule is that they 
are to be construed to further the intention of the parties rather than to 
frustrate it The sense and meaning of the contract has to be gathered from 
the terms therein Such terms are to be read in their plain, ordinary and 
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p<^pular sense unless tlicy h'ivc 'acquired an> spccnl meaning m the usagecf 
tridc or the context unequivoc'illy points to mean in some other spe 
peculiar sense ' As between printed and written words greater weight is to 
given to the latter as they arc the immediate terms chosen by the partic* 
in preference to punted ones which arc to be struck out when they appeif 
to be inconsistent with written words ® VVhen the words are ambiguojs 
hai to look at all the surrounding circumstances at the time of the mabug oi 
the contract Such surrounding circumstances may be the act, conduct 
course of dealing of the parties^ Again where lechnxral'words or 
phical terms are used evidence may be adduced to show that they differ ho® 
their technical or geographical import in insurance business and in that cast 
secondaiy meaning should be given effect to * 

There are also certain special rules of construction which are olha 
applied to insurance policies Thus the rule of tjusdem genem i3 appUcaUic 
to construe words as or other” when preceded by a particular enumeration 
01 causes So also the maxim verba tharlenim fortius accipiuntur toniram 
Jerenlem is applied when an ambiguity cannot be removed by any other rti 
oi construction It has been said that in dealing with the comtruetjon 
policies, whether life fire or marine, an ambiguous clause must be conitru 
against rather than m favour of the insurer ^ 

plsys important role m construing marine 
amk ^ ^ Custom or usage is admissible in evidence to explai 
contract By doing so incident to contract may 
dftml I of evidence in this regird is subject to mo w 

ofthe 'nrf, inconsistent wi‘l> *= ‘S 

or m *' notorious and general m insurance htu®" 

Suchm^L^ contract relttes and not 

wouU ta£ >n«cantile world of which the 

material that the trade itself « <>1 

nardfud' “ue'eu'l'an cf —In marine insurance *,J 

"'hoUv technical m their nature are e 
been laden rf 'h'” a* policy of insurance has been effected after the g“°* 
S insure When the insurance is 'lost or not lost « 

setthe contrleT the contract is entered into, 

well as future t''"* ' tr ^ stipulation for indemnity against P 

wen as luture losses, and the law upholds it ’ 

with the*^comnnn be conslrued —Merchants insure the go 

the company to cover any risk ra the,r being safely landed at the P" 
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of destination and if the goods arc not so landed when once they were put 
on board, and if the loss of goods has arisen, then certainly it is ‘a loss and a 
misfortune’ which is covered by the terms of the insurance policy The insur¬ 
ance company cannot therefore, be exonerated from its liability to honour 
Its obligations to the insured, in the case of total loss of goods insured ^ 

Loit, paxlxal, total or tonstrueltoe, difference —A loss in respect of insured 
goods may be either total or partial Any loss other than a total loss is a 
partial loss A total loss may be cither an actual total loss or a constructive 
total loss In the case of an actual total loss, which is also known as absolute 
total loss the assured is entitled to recover from the underwriter the whole 
amount covered by the policy without giving any notice of abandonment 
But in the case of constructive total loss the assured has the option to elect to 
treat the loss as a total loss or partial loss and hence he cannot recover for a 
total loss unless he has given due notice of abandonment W here by reason of 
the penis insured against, the assured is permanently and irretrievably deprived 
not only of all present possession and cantrol over the thing insured, but of 
all reasonable hope or possibility of ever ultimately recovering possession of 
It, It will be a case of absolute total loss 


If there is anything to abandon abandonment must take place and in 
such cases the loss will be a constructive total loss Such a loss generally 
takes place when the subject is not wholly destroyed but its destruction is 
rendered highly probable, or where its recovery though not utterly hopeless 
IS exceedingly doubtful Where the assured is deprived of the possession of 
his goods by a peril insured against and It IS unlikely that he can recover the 
same or that the cost of recovering the goods or repairing the damage to the 
exceed the value of the goods themselves, then also it may be said 
that mere is a constructive total loss In all such cases of constructive total 
loss the thing assured or at least a part of it is supposed to exist in specie and 
there is a possibility however remote of its value being in some way affected 
by the measures that may be adopted for the recovery or preservation of it 
The expression in specie” is to be understood in a business sense Goods 
arriving in an unmerchantable condition are considered to have lost their 
species although they may not have changed to anything else and cannot be 
said to have ceased to exist If the goods recovered are merchantable and 
capable of being used for the purposes for which goods of their species are 
ordinarily used it has to be taken that the goods have been recovered in 
specie and that there has been no absolute total loss or even constructive 
total loss ® 


A constructive total loss is a device intended to subserve the purpose 
01 indemnity by enabling the assured, when by insured penis the postulated 
anger of loss of deprivation is caused to disentangle himself, subject to 
conditions from the danger and throw the burden upon 
un erwriters As observed above there are two main grounds on which 
founded, namely, (1) when the assured is 
m’fil ° 1 I possession of the insured property in circumstances which 
. * oniikely that he can recover it within any assignable time, e g it 
the enemy or by the assured's own Government or by 
P r a ship may he deserted by the master and crew, (2) it may be so 
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(3) Contingency insurance, which will include (tf) fidelity insurance, 
(6) debt insurance, (c) loss of profits insurance, and {d) insurance ,against the 
outbreak of war 

Besides there are other kinds of insurance, such as. Collision insurance. 
Confiscation insurance, Emberzlement insurance, Credit insurance. Cyclone 
and Tornado insurance, Hail insurance. Health insurance, Industrial 
insurance and the like ^ , 

17 Motor Insarance ~Motor insurance or more precisely called 
motor vehicle insurance may include insurance against loss of, damage to, 
or loss of the use of, a motor vehicle and its equipment, whether caused by fire, 
explosion, theft or collision, liability for damage to persons or property through 
operation of the vehicle hazards incident to transporting the vehicle by land or 
water, or other insurable hazards A full coverage policy, as respects insurance 
on a motor vehicle, means a policy which insures against risks of fire, theft, 
collision, property damage and indemnity on the owner’s liability * 

By Its nature motor insurance is a composite insurance which covers 
both liability and contingency insurance Apart from it, such insurance ts 
compulsory under the provisions of the Motor Vehicles Act (IV of 1939) 
Chapter VIII of the said Act deals with insurance of motor vehicles agairst 
third party risks Section 94 of the Act provides that mo person shall use, 

! except as a passenger, or cause or allow any other person to use a motor 
I vehicle in a public place, unless there is in force m relation to the use of the 
I vehicle by this person or that other person, as the case may be, a policy of 
I insurance complying with the requirements of the said chapter of the Act 
) Requirements of policies and limit of liability have been provided in section 
( 95 of the Act Such requirements are as follows ' ' " 


f (1) that the policy of insurance must be issued by a person who is an 

^ authorised insurer, i e , who has complied with the requirements of the 
Insurance Act, 1938, or by a co-operative society permitted under section 
^ lbs of the Motor Vehicles Act, 1939, to transact tbe business of an insurer, and 

i (2) that tbe policy should insure the person or classes of person ^speci- 

^ fically mentioned therein up to the limit provided under the Act against any 
liability which may be incurred by him or them m respect of the death of or 
bodily injury to any person caused by or arising out of the use of the vehicle 
m a public place , - » w * > ■" i ’ 

The limits of liability provided under the Act arc— 

/ (i) in case of a goods vehicle, a limit of twenty thousand rupees 

in all, ‘■ 

v' (2) in case of a passenger carrying vehicle, a limit of twenty thousand 

y rupees for< persons other than passengers-and a limit of the like adioimt in all 
for passengers, four thousand rupees for an individual passenger when the 
vehicle IS to carry six passengers and two thousand rupees when the number 
y to carry is more then six, m calculating the number of passengers the driver 
in each case is to be excluded , 

(y) in case of any other class of \chicle the amount of the liability 
incurred * 


1 Stt Hahbuty » Lawi of England Vol 22 2. 44 C T S p 492. 

pp lat-lSS and 44 C J S pp 474-481 
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But a policy under the Act shall not be required— 

(i) to cover liability of the death of the employee of a p rsoti iniiiwl 
When such death irises out of and in the course of his cmploymcai 
or to any such employee— 

(a) engaged in driving the vehicle, or 

(i) m case of a public service vehicle, engaged as a conductor or 
ticlcet-ejtaminer, or 

(e) in case of a goods vehicle, being earned in the vehicle, or 
(ii) to cover habiluy of death or bodily injury to a passenger enteno? 
or mounting or alighting from the vehicle except where such vebict 
13 one in which passengers arc carried lor hire or reward, or 
(tit) to cover any contractual liability 

provide—" policy, a third party liability poteV 

(a) cover against legal liability Jbr bodily injury to or death of a"! 
third party even excluded by the Act, 

(i) cover against damage to or destruction of a third 
property, 

(e) cover aganist fire and theft of the vehicle itself ioclo« 
accessories, and also against loss or damage howsoever caiftwi 
(t^) cover against loss of prohts in case of a profit-earning vehicle 

<«) ewer against personal accident sustained by the assured 

by reason of his use of the car, 

^ ”uh thf '•oBBity to any preson driving the inwte<i W' 
mth the permission of the assured, 

(«) cover to the assured while driving any other vehicle 
limited or'generll oTfiuy compreh^we'""® 

of motor infurance irf^COTtracI o? insurance contracts, 3 

insurance of the car or thr but such indemnity reUtes , 

party liability as in liabihfv TTi« insurance of property and W _ 

hinds of insurance are 'iDohcaKI^*^*”^^ hence principles applicable to 
v.des for the death c, indemnity But where a pohey 

tamed therein is not m th^ / assured himself, the contracted 

Pa*’t-*bes the nature of indemnity In such a case 

and hence principles governing or personal accident 

such a policy * ® those kinds of insurance will be apphea^^ 

the fnicgoing indemnity shah j^"~"'’’crc a policy contained a da®'5!, 
he same conditions -is it avaU, W •«?'lable m the same manner and u» 
"h.le nd.ng m or legaHy oS''^?' insured to any person or 

•----- b y op erating the automobile for private or 

> lluWn^.s.TTVr^ --- 


-——__« “uiuiiioujie jor private 

' aSsV”'^ ' efCnsland^V^TaT^ 
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purposes with the pemussion of the insured these wide words in the policy would 
not entitle anyone to claim the benefit of the policy even if answering the general 
description unless it is established that the person who directed insurance to be 
effected actually intended to cover that particular person or at least some one 
who should answer that description The mere generality of the language is 
not in Itself sufficient, nor was that other party a party to the contract even in 
equity as a beneficiary as there was no clear proof to show that the insured 
intended to constitute himself a trustee for that other m entering into the 
contract, either specifically or as a member of a class Even if it was assumed- 
that ‘any person* was a cestui que trust in regard to the insurance, the contract- 
ing party, t c , the insured, had no insurable interest in the former’s personal 
liability for damages and the contract would be void m respect of that parti-' 
cular risk being a wagering contract ^ Thus, a policy of insurance effected 
by A which provides that either on the death of A or at the expiration of a 
particular period, the insurer will pay the sum assured to B does not confer any 
contractual right upon B nor does the taking of the policy m that form operate 
as a trust m favour of B Consequently on the death of A or on the expiration 
of the specified period, the executor of A or A himself, as the case may be, arc 
the only persons who can recover the money from the insurer and B has no 
claim to it ^ 

( Where there is an exception to the policy providing that the insurer 
. will not be liable if the vehicle driven by the insured is in unsafe con- 
' dition, on an accident having happened because of the insured driving such 
' unsafe vehicle, it was held that the insurer was not liable ^ Again, where the 
policy provides that the company shall indemnify the insured against the legal ^ 
liability in respect of death of, or injury to the passengers, the condition is for 
i the benefit of the insured and the passenger does not become beneficiary under 
an implied trust The passenger being a stranger to the contract cannot sue 
the company for money payable under the policy * , 

Where a policy was issued subject to terras and conditions “whether 
inscribed on the face of the policy or endorsed thereon ’ and an entry m the 
schedule as “carrying passengers only" was made under heading ' Used for 
jj following purposes ’ and the bus was used for carrying cages of moneys and 
> there was accident and fire, it was bold that the company was absolved from 
the obligation ® But where the policy nowhere mentioned that it was confined 
exclusively to the lorry carrying passengers only and the lorry was burnt while 
carrying passengers and tins of oil, it was held that the company was liable ® 

A motor insurance policy does not remain m force if there is a change of 
i' ownership of the car insured unless there is an agreement between the company 
[y and the new owner that the policy shall rcmaim m force If there be m the 
policy a provision which requires a transfer of ownership-of the vehicle to be 
assented to by the insurer and only on proof of such a fact the cover will 


1 Altct Mont VandiPxUt v Primed Aeetdfiti 
Jnswance Co of jiew Tork 64MLJ 133 i 
37 M L W 279 1933 A L j 373 MS 
I C 79 1933 PCM 

2 J'fadtrshawv Ttmet of India Employed Desth 
Benefii Fund 33 Bom L. R 720 > 139 I C 
558 1931 Bom 300 

3 Marjort* L esiransf Trukelt v Queensland 
Jntiranct Co Ltd 70 M L, J 437 43 
M L W 276 1601 C 844 1931 P C 


4 Brtitth India General Insuranee Co Ltd v 
Janardhan Vtsbwanath Naik 40 Bom L R 
155 175 I C 104 1938 Bom 217 

5 i'lJlai Hassan v Guardian Assurance Co Ltd 

13 Luck, 474 170 I G 451 1937 Oudh 

476 

6 Copal Singkv Mutual Jndsmmtjand Finance 
CoTtoraiien {India) Ltd 1937 A L.J 442 
170 I C 983 1937 All 535 

7 Des Raj Pahwa v Concord of India Insurance 
Co Ltd , 1951 Puni 114 
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entire to the benefit of the transferee from the owner who had a -.-mjioa 
policy such a provision will not mihtatefagainst any of the 
of the Motor Vehicles Act The law does not make any 
act the effect of such a clause Where no approval of a transfer is o 

the insurer but the vehicle is registered by the Transport 'Auinor ^ 

name of the transferee, tnc result is that the vehicle runs >vjthou < jjy 
policy Such user of the vehicle without ® 
the person using it liable for an offence under section 94 (1) 
relevant,portions of Chapter IX of the Motor Vehicles Act 

i But a policy of insurance does not lapse “the moment the insert 
With the ownership of the vehicle Sale of the Vehicle is not a g 

section 96 of the Motor Vehicles Act to avoid a °* *”*^*^ _ 5 ^Hhc tbinJ’ 

where the owner of a vehicle which js insured under the 
party r?sks sells the same to another but transfer of 
the policy has not yet taken place, and an' accident'occurs ^ ^ ^ 
company cannot escape its liability under the pohCy** - ' " , , / * ' 

I ' * } 11 ^ coidP^' 

Again where one of the conditions.of the .policy iwas tnai 
will indemnify the insured against loss or. damagc> to the motor c 
transit by road, rail, etc the word loss’ should be construed 
of the article in bulk, cither By disappearance or destruction ‘>hu 
article wps knowi\,to be in, existence and was oho i available on ^ 
which were within the power of the insured but of which he cnos ^ 
advantage, the insurer could not be made liable under the policy ^ 
loss should occur while the caijwas- in transit.and the burden oi P ^ 
such loss had occurred was on the penon alleging such loss | ^ 

A policy of insurance of a motor car provided^ that ^t^je joH 

car would he indemnified against loss or damagq to the car it t 

the car to H in return for a cheque which proved worthless HC 
another and disappeared There was no evidence to show tna -QUjpeS’ 
purchaser had knowledge of //*s fraud Owner of the car claims 
sation of the loss of the car under the insurance policy 
under the policy because by sale he had parted with the car and u 
did not suffer loss of car The loss was the loss of only sale proceed* 


Knoch fer-Knoek agreement and^xeess and jia-eloims bonus €l 0 uses>‘ 
ir-KnocK acrccment mH ___- clauses 


have 


ih'i^ 


^ agreement md ‘excess and no-claims bonus ciaus^^ -crrcci® 
the insurance of the vehicle itself The ‘Knock-for-Knock »b ^^^3- 
IS operative only between insurers where accident involves for i’’ 

iniiiicd ''''.cl' In such on agreement each insurer is rOP*^ 

.bmage In the car irrespective of the consideration as to,who is 
iihle fur causing the damage But such an agreement cannot ^ of"^ 

and no^laims bonus clause^ “J'pt 

rntma nairti-Vy (1) where the cLause provides that the liability ‘’’"I flloiU’ 
a speeinrd amount shall be borne by the assured, and (2) wb'« jl ’ obj 
rebate of premium rn the furm of a bonus if no claim IS notified Tb 


riA'^' ' 15V 

V/*^**/^ *'*’*'*'» c* UJ V M*lLapR#f 
^ c,, (I^j 


155 t 195a MPL.J 
235 j (1953) 23 Com Ca». (U*’ ' 

I* 297 e^, pd; 

EtUHtn » G^ntrel 

25 a - ! - awaaui. |,^ j Aintraiut Caffaraim tsi , I* , 

1 r rvfa, t ,y,^„ l'4S M p a 5. si tuto v (!«« 2 ^ 
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of these clauses IS to avoid a multiplicity of claims for minor damage to the 
ihsufed car ^ ‘ ' 

» 18 Burglary insurance—Burglary insuVance IS Mso known as robbery 

and theft insurance It may be defined as insurance against loss of property 
by the depredations of burglars and thieves It is regarded as a branch of 
casuality insurance® A poUey of’burglary mturance is'not confined to loss 
by burglary ’alone but losses by analogous crimes, e g house-breaking arc 
also covered m it Where < the penis insured against arc described m the 
technical terms of the criminal law, there is presumption that the terms used 
^rh intended to bear their technical meaning ® , But this presumption is rebut¬ 
table specially Where the ^policy defines the word ‘burglary/^ and in that case 
the meaning as giVin iri the policy should be given in preference to the 
technical meaning * ‘ i 

“ J When concealment*of material facts is alleged in defence to claim under 
a burglary policy, the insurer must prove (») that the facts alleged to have 
been concealed by the assured were true, (ii) that they were material facts, 
and (ill) that they were within the special knowledge of the assurM The 
test to determine materiality is whether the fact has’ any bearing^ on the^risk 
undertaken^ by the insurer If the fact has any bearing on the risk, it is a 
material fact, if not it is immaterial Thus, where a policy contained, tnter 
aha, the question Have you ever sustained a loss by fire, burglary, housc-^ 
breaking and larceny, to which the assured tcplied in the negative The faef 
of burglary having been committed five years back m tbe ground flooi* of the 
same premises bad no bearing on the risk undertakkn by Ihc insurer hy 
insuring goods m the first fioor of the same premises So also the fact of tbe 
previous burglary was not a'hiatccial‘fact Where the policy provided that 
the proposal and declaration should be the basis of the contract and should 
be considered as incorporated therein, the insurer could not repudiate the 
claim without' repudiating the policy on the grounds that there was a material 
misstatement' or non disclosure in the proposal form relating to the value of 
the contents ® 

19 Industrial insurance —Industrial insurance' is sometimes called 
people’s insurance, prudential insurance or family insurance This type of 
insurance had ^ its origin m the early guilds, friendly societies or burial 
societies' It 18 a sort of insurance under which small policies of accident, 
health or life insurance arc issued in consideration of weekly payments, in 
contradistinction to the ordinary plan of insurance where i premiums arc 
payable yearly half yearly, quarterly or monthly This type of insurance is 
effected on the lives of the labouring classes for small amounti, the payments 
being made in weekly instalments’ The underlying principle bf industrial 
insurance is to provide a means whereby the labouring and more unfortunate 
masses may be able to carry small amounts of 'insurance on the'payrocnt of 
a small proportion of weekly wages or earnings to meet such exigencies as may 
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entitled to receive any similar benefit admissible under the provisions of anj 
other enactment Thus, this provision is wide enough to prevent a dependant 
from receiving any benefit similar to “dependant’s benefit” which he is entitled 
to receive under any other enactment* egt Workmen's Compensation Act 
But It IS not wide enough to prevent a dependant from recovering damages 
' from a third person who is liable in tort to pay damages for causing death 
• by his negligence ^ 

20 Policy holder —The expression “policy-holder” has been defined 
i m section 2 (2) of the Insurance Act, 1938. to include an assignee to whom 
the whole of the interest of the policy-holder in the policy is assigned once 
and for all but excluding him whose interest in the policy is defeasible or is 
' for the time being subject to any condition 

I The policy-holder has no right or specification or immediate control over 

the funds of the insurance company Even incases where the contingency 
upon which payment depends has determined and the policy money has 
, become due and payable and there is default in such payment, the grantee 
j cannot by reason ol such default resort immediately to the property of the 
company but must resort only to legal process, which might in its final result 
when the process is executed affect the property of the company An insu- 
ranee company cannot also be deemed to be a trustee of the policy moneys 
^ of Us policy-holders even when the form of the policy creates a charge upon 
' the funds of the company without any direct promise to pay An insurance 
company is in the position of an ordinary debtor and must be treated accord- 
; ingly Hence apart from the special terms of any particular trust deed it 
|J is not open to the policy-holders to take advantage of anything contained in 
4 the Articles of Association of a company, as giving them any beneficial interest 
or other claim to the funds of the company on the basis that the company is in 
the position of a trustee in relation to tbe fund 

^ It may be that the policy holders have a right to intervene if the com¬ 

pany dissipates or wastes or diverts the funds out of which they expect to be 
•'’ paid the amounts assured to them on the matuniy of their policies But in 
<1 the absence of any proof of wastage or dissipation, the form of investment is 
a matter for the directors to decide, subject to their powers in the matter 
of investment * 


Where the shareholder of an insurance society is also a policy-holder, 
his rights and liabilitcs would be governed by separate sets of conditions and 
rules His rights as policy-holder would be governed by the terms of the 
■ I policy and his rights as shareholder would be governed by the Articles 
of Association the policy is irrelevant when the latter rights are to be 

considered 3 ^ 


j The expression ‘policy-holder' is defined in the English Insurance 

^o^P^uies Act 1958 to meanuhe person who for the time being is the legal 
holder of the policy for securing the contract with the insurance company, or, 
rf in relation to bond investment business means the person who for the time 
being IS the legal holder of the bond, certificate, receipt or other instrument 
evidencing the contract with the company, and— 
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^gtoncl Director EmploytH Stole Jnstirane* 
'' Alwim Bretieriet Ltd 
Punj 136 see also S 61 of the Act 
Durauuamt Jjengorv United India Life Assu 
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2A \Omitted by the Adaptation o/ Laws {No 3 
OrderJ956 ] 

2B (1) 1 he’Centeral Government may, by notification an 
Appoiruiiientof Con- the ofticial Gazette, appoint a person to be the 
■oiler ot Insurance Controller'of Insurarfcc Under this Act 

(2) In making any appointment under this section, the 
Central Government shall have due regard to the following consi 
derations, namely, whether the person to be appointed has had 
experience ,in industrial, commercial insurance matteis and 
whethei such person has actunal qliahficatious 

Notes 


The Controller of Insurance is also designated as Controller’ The term is 
defined m clause (5-B) of the Act to mean the officer appointed by the Central 
Government to perform the duties of the Controller of Insurance under the 
Insurance Act, 1938 Formerly, that is, before the Insurance (Amendment) 
Act, 1950 the Controller of Insurance was designated as the Superintendent 
of Insurance 


For the vnlid appointment of a Controller of Insurance under the Act 
'the following conditions must be sitished (i) that his appointment must be 
made by the Central Government and (ii)’that his appointment must be 
gazetted in the Official Gazette In making the appointment of the Controller 
,lhe Central Government must consider the eligibility of the person to, be so 
I ippointcd with regard to the following qualifications namely, (i) his e'<perience 
m industrial, commercial 'or insurance matters, and (») his actum 1 
(iiuahficattons 

Under the'English Insurance Cotnpames Act^ 1958, the Board of Trade 
^as been assigned certain functions with regard to the insurance companies 
oming to be governed by that Act Thus copies of all accounts, balance- 
heets abstracts and statements required to be made under the provisions of 
^ he Slid Act and any report submitted to the shareholders have to be deposit- 
s^d at the Board of Trade in the prescribed roinner The Boards duty in 
i3nils regard is to consider those documents and'to communicate wi h the 
iiH^ompiny should ,they appear inaccurate or incomplete ^ The Board has 
5 ^bower to exempt any assunnce“coropany from the observance of statutory rules 
I pr to order the application of such rules'm a modified form It has also 
ji^'iower to approve the appointment of an actuary having actuarial knowledge 
jjft can also file an application for winding up of any company in the circum- 
tances specified in sections 2 (2) and 15 (2) of the said Act 

Like the Board of Trade under the English Insurance Companies Act, 
,(0'he Controller of Insurance under the Insurance Companies Act, 1938 has 
arious functions They are more numerous than those of the Board His 
yhicf statutory functions and powers may, conveniently, be summarised as 
allows 




(0 issuing and granting of, cancellation of, and renewal of s.f. 
of certificate of registration , 
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I ^uS 8(2) ofth^ taid Au 



THC INSURANCi: ACT 

(u*) ccrijfic’ilion ofioundncnoftcrmsoflifc insarancc busmcfl, 

(ill) rcstncuon on nime of insun;r , 

(«) power to mspcci or to requiem from the Reserve Banl any 
matjon relating to any security dcjwitcd with such bant cn 

(p) power to extend time for prcpantion and submission of 
report and abstract from three years to four years ana to 
and vary certain regulations and to exempt tbereftom mmp 
of miscellaneous Insurance business , d i ^ “ 

(pi) power in relation to xccounu, statements and abstract, 

(fl) to require further information , (^) to exatiunc aaj 
the insurer on oath » and (<) to order revaUtauon , 


(piO power to take such steps according to his discretion 
tion or verification of the assets ImcsJcd 


for the 


(piri) power to investigate the affairs of any^ insurer when » 
by the Central Covemment and to report to that Governs » 


0*) power to sanction amalgamation and transftr 
business, ‘ 


of 


(*) power lo issue to any person n licence to act as an imurans »!'' 
and to -.1 __ » . 




ctif 


,,,, 1 . P'tson a licence to act as an 

to register any person ns principal or chief agent ^ 

(at) power to settle claims on small life insurance *policies» *' 

tne sum does not exceed two thousand rupees, , 

(«0 power to exempt any director of a subsidiary compaay 
insurer from any disqualiBcatioo imposed , 'O ‘ ' 

"■ Government regartling"*”^^ 

* I /11 / .*<1 1 f f s., lV 

r ^ directions lo'the Administrator ‘appointed f 

central Government as to his powers and duties, 1 j ^ ^ 

(XPU) power to aonlv In .u fN *' J '* I,-.K^a-nO“” 

•^he insuran?/order reducing th® of 

comraetors m liquidation; '' 

(-.) ^^ers over Provident SoeieUeim ParMIllf the 

*” issue a ^certificate,of 

tfie'Surt^'provident sbcietj'or to aPL-t 

Uo„^"“ aanetion'forcancellat.oa oftb' 


oertiBMtclosl^dMtm'th-r'^'*’' 

ic lost, destroyed or mutilated or for an} olh-t 


at a] n. ’.r'j'.-'''. 

S 2-Cl PROHIBITION OF TRANSACTION , 

I.o J1 ,'I' -I'J icI t'o 1 ^lo.' , ' id-n 

■o > I i(<0i to grantj'i certificate of rencw'al'arregistration j . 

C 1 t I' n rl I ^ f 1) n ‘ ^ ‘ ^ \ 

u ^ f J Vo^direct any provident society to change its name “tWithin thct 
> ttime fi\ed by him ^ ^ ^ ^ 

ao ‘ / > (/) to-'C’cercise jail powers ds arc exercisable with regard to 
< • insurers, with regardito tnformatidris and reports, etc , ^ 

(g) to Register amendment of rttl^ of anv provident society , 

Hi' to sanction any schemed of amalgamation’aW transfer of^ 

I insurance business , X 11 «. t » f ’ft ^ 

(i) to apply to the Court for winding up or for an order reducing 
the amount of insurance contracts , > ^ , 

. (xix) power lo^delega\e any^of his powers or duties to any person subor- 
^ ^ diiiate^to him i- \ x ' V 

' rii j I ^ 1 * A > 

(xx) to call for any information relating to'insurer's inVurance business, 

, and . < , -It 

1 1 j ii I •' J - ' ' j 

u (xxi) to order exemptions of the Act as provided in section 118(</) (t-itiy 
of the Act ^ ^ 

Afifiitcabtitlji —This section will apply to the Life Insurance Corporation ^ 
of India * L 1 V f i I 1 < ’ ' I 

>ii i ' ^ ‘ i ' i ' i 

I 3 K, T I! j’r UM \ 11 PART II ) T 

rf s I ! n T •‘1 f 1 1 > 

H i, t If li ProvisionsiApplicabui TO Insurers 

^ :j 2C i (1) Save as hereinafter provided, no perstih shall, afeer 1 
t, r'. „ .'‘tthe commerictment of the Insurance (Amend- 

Ftobibrtion for traniae I , . , men t. ^ ' t r, 

Mon of imuiancc buai- ment) Act, lySU, begin to carry on any i class of " 
ness by ceriatn persons f insurance business , in i India and no' insurer ! 
carrying on any class of insurance business m India shall,' after’the 
expiry of 6ne>year from such commencement, contmue^to carry on,i> 
any such blxSiness unless he is— i u " < ^ ' 

i it // vu IJI t ■> J 1^1 i i t o <>« <1 ‘ 

(q) 'a public company, or ’ * ' ' * ' j' 

,, .1 L f li I1-’ n ^ ' ' r, ' 

11 j (o)^asociety registered under the’Co-operative ' Societies^M 
if, i M 1 Act, 1912 {II of 1912), or under any other la\^ for the'‘f 
»f ‘ time^being in foredin anV State relatihg'to cooperative 
' ‘ ' Societies, or ^ ‘ * j j ^ - 

(c) a body corporate incorporated under the law o'f any , 

^ ‘ country j outside India not being of, the muure of a 

1 / ' I pnyate company^ ^ ; 

Piovided that the Central Government," may by riolificatw''^ 
in the Otficial Gazette exempt from the opurathm in this < 0 *^ 
to ^ch extent for such penoO and’subject fy; Condiih** ' \ 

I Seenote22uoW/5 
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the^bu^ine«’nr'J7 “r insurer for the purpose of carrying on 

the naturr.ni superannuxtion alloaiance^ and anauitie.ot 

for the ouronsc tub-cliusc (c) of clause (II) of section 2 oi 

” carrying on any general insurance business 

any t" insurer carrying on 

h vine efferr fr. business no such notification shall be issued 

® ‘ban three years at any one tune 

laid befnrp^'^^i "“''fication issued under sub-section (1) shall be 
before Parliament as soon as may be after it is issued 


smopsis 

jffgtslaltve changes 

Object and scope c 

Public company ^ 

reg^,u,ed under th, Cypera- 


itre Societies Act, 1912 
Company incorporated outside 
Poiter of the Central 
Provisos 


« Kuo-pera-^ Provisos 

XLIIof 19 o'o'’’Th,'’? --Section 2C has been newly inserted by W 

Act LXII 061956 “ ““bsnnnetl for the words “the Slates « 

on insurance'’busines1 m°Ina~?*'° “bl'ct of die section is to prohibit caW”? 

and insurer' occurr ni" .^i^by “ny person or insurer fhe uords 

'person will mean ‘insu^er’^^/‘“terchangeable terms as thc jvo 
under the section is th^Jf The prohibition contempb " 

classes of insurance busi„/,7'"?°" “"y class of insurance business i e t * 
life general and miscellatx under the Act Hence fire, o' 

Further, the businesses will come 

to be of two stages that ®®^^*u^platcd under this Act is a point of * 
commenced and when th- u business is m contemplation but h^s 

the person or th™'n,..„- ‘>'■"8 ourr.ed on In case of the fc"”"' 

commencement of the Tn«., commence the said business ^Acr 

latter he must stop the carrv.n'^^ (Amendment) Act, 19 oO and m case of th 
year from the said date unl#-f i?” that business after the expiry j 
down m the section that is fn cases satisfies the conditions 

society or an incorporated ** ^ public company or a co-opera 

Its incorporation is effected ont« j nature of a private company « 

The scope of t>i country 

P^visos to the sectmnbeen widened by the 1''“ 
provisos IS subject to the Centrl^^ocontemplated under ‘h 
time as provided in the sccon?^ Governments conditionsLd the leng^J ^ 
an j"® proviso General insurance business, tha^ 

busm^'^^ annuity insuran'-e businesses and suoerannuation a 

d a included as a kind of life msura^ 

coniemn/^'^^*"^’ of life insurance scope and no other insurance hus» ’ 
rnent under the said two cannot claim the extend^ f 

from subject to the action of the Central Go'^r 

irom sulMeciion (2) of th.i by the Parliamen't This is evident 

In short the n 

It •ecrn5''thcrVro~‘^‘''?P''"'« f™m'to ,prohibit ‘"‘'‘''.‘jljlj 
that the dcfiniiirtI7^*r® insurance business m j 
oclmition of msurer as being individuals 
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unincorporated bod> of individuals and private companies as given under 
clause (9) of section 2 of the Act, xf not becoming inconsistent, has become 
redundant for the purposes of the Act, at least from the periods Of time contem¬ 
plated m the section 

3 Public company -^Ste Note 6 (d) of section 2 

4 Society registered under the Co-operative Societies Act,19l2 — 
A society IV Inch has as Its object the promotion of the economic intersts of its 
members in accordance with co-operative principle, or a society established 
With the object of facilitating the operations of such a society may be registered 
under the Co-operative Societies Act (II of 1912) with orwithout limited 
liability Apart from registered society, a society which consists of at least 
ten persons above the age of eighteen years and whose object is the creation of 
funds to be lent to its members may be registered as a co-operative society 
under the Act ' 


A co-operative society registered under the Act is a corporation It has 
legal personality It has to be sued in its corporate name only The liability 
f a co-operative society duly registered cannot be equated to the liability of 
he members of its managing commitlcc Nor are the members of the managing 
ornmittee competent to represent the co-operative society ® There is no bar 
/ithin the four corners of the Co-operative hociclies Act for a joint family to 
'6 a member of the co-operative society ^ The by-laws of a co-operative 
aciety correspond to the Articles of Association of a company registered under 
he Companies Act and the Managing Committee of a co-operativc society 
orresponds to the Board of Directors of a company Both in the case of a 
o-operaiive society and in the case of a company registered under the Com- 
anics Act, the general principles are the same The shareholders constitute 
he General Body But so long as the committee is there, the General Body 
annot override the powers of the committee and usurp its functions ‘ 

Under this section a co-operative society registered under Act II of 1912 
s permuted to carry on any class of insurance of business after the commencc- 
neiu of the Insurance (Amendment) A<'t, 1950, just as a public company under 
he Companies Act, i9o6 


. England a large volume of insurance in small amounts is effected 
VI Iriendly societies These societies have long been controlled by -statutory 
irovisions beginning as late back as I79i Societies which might be registered 
inder the rriendly Societies Act, 1856 were friendly societies cattle insurance 
■ocie les benevolent societies working-men s clubs, old prople’s home societies 
mu similar such societies Friendly societies are defined by the Friendly 
ocie les Act, 1908, as societies for the purpose of providing by voluntary 
with or without the aid of donation for 
IV,mnintenance of members and relations during sickness, old age, 
0«n j out of employment or in distressed circumstances They 

ihp ^Suinst fire to any amount not exceeding £ 15 of 

^^^de or calling of members or for money to be 
ofu members child or on the death of a member The 
anH t'hJ^ 1908 as amended by the’ Friendly Societies Act 1955 

ndustnal and Friendly Societies Act, 1948 have prescribed certain 


sections 4 and 6 of the Act 

kS *-»42 I9GI 


Mtnihasal Co optralivf Soatly Aff 2 v 
R^hoshjam^ 24 Cut I 'T 395 < 
y ttworan V SlaU o/Travaneort Cochm ILR 
(l95l)Trav Co 609 1952 rra% Co 
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(SM 


^ ^ AU, 

society Tm?s™n'c"lVofa«uTaaee^f ^ '^J"' 

£ 50o"?„“"’ " ^ ’“t" of £ 200 The f •''' ’""O^ P«? f!>«! “i >' 

£ 0 in respect of gross s,nL , 1?.i™*' imourtii msmiiiti 

society assuring a cerS Cu?,"‘* “by way of annuity payfflest A 
_ “P^otfibiitions are certiRe r i” entitled to registration iinlmii 

raissioners or by fome otLr eetuary~affiie'Naiioiul D btCoc 

^eiety m order td be registered ’’PProved by, the .Treasury , fvrtbcr.i 
'htit the of aJ,leak seven meiben 1. 

registered friendly societies S trS“i.5^onr"‘'" i‘>°”"'’7applyB 

wh.erF““t ™'™"ce wmo'^anv “''"'c Insuranee^ct; W 

li have been dealt wuh fr> ‘CcHjpcrative Life Insurance Socicf'S 

5 Com 95 tol Olof the Act/ 1 . 

company . ™‘^ompany7^”'®‘^, “““■■I' lod.a -in respect' ofs fnop 
India, the prohibition envisao7d ‘i"'*'*''''' '^w of any country oiW* 
Petsuiie company Befn^ judder this sectiort'is a’’company of the eaW' 
company was not rccLmt d . ' 1 ^' ^"8”’*' Ilompames Act, '1907, ipn«'‘ 
dcser"™ P'reate companv” wa.'lT ^ * P°™ oP'eorporale'organisation S't 
cscriptive manner as*^ 'closed known m practice and was med m ibe«* 
to c'^-d-days meamn? *''' II">red biatcs 'of Am n»« 

''*d by a restricted arm,7 .‘"’"’Pony wlioie' share's are intwid 
DuW.sh j Pobbe, as ®lat!l^i?*^ '"'d cannot be'’ac 9 uireii M 

panms f'’',^''I‘"'’nte ComJ„ . IS^'whcn Sif Francis 

fo“ 'X '‘ ‘®®®-drew rS^i??"':,’ “dSytidierites"’' Even ihk Englnb 
pam« 1"'°'’ '“‘b' pubi rairt" 'ontpanies/offering tbcirib”' 

Ke 'nrly fud.eial d The ri-ferehics of ‘private «», 

SM?-■- 

nod Oot'B?""7fX?„.7"“n*'^“"p4osiiaily/(0^ <r 

pubhc comna^*”’ advantages of corporate 

private corn^ ^ORlish^ A 1*^ ^c-*trict rcquircmerfts obliga^^^l^ / 

ihe^omrouTaSn W templates uwo 

the investinff^S these two tvnJJ“ t^o®P®T ts 

'vhtle the ordi^ ‘^t^panv i it at wiU'and' hence « h® 

tinnual return an^H ‘^""‘panics ha ^ between them 

“ .Compan.?7'f” djoy .he 



S 2-D] 


INSURERS TO BE SUBJECT TO THIS ACT 


71 


conditions and specify the period for which such exemption will continue 
Such power of exemption is restricted only to (1) the business of granting 
superannu'ition allowmccs and annuities payable out of any fund applicable 
solely to the relief and maintenance of persons engaged or who have been 
engaged in any particular profession, trade or employment or of the dependant 
of such persons, and (2) the business of general insurance, i e , fire, marine 
or any kind of insurance except life insurance With regard to the general 
insurance business such exemption will not operate for more than three years 
at any one time, that is to say the exemption may be granted after the expiry 
of the said period of three years for another period of three years or less at 
the option and discretion of the Central Government Such exemption has 
to be made by notification in the official Gazette and not otherwise 

The exemption under this section means that insurers other than public 
companies, cooperative societies under Act II of 1912 and foreign private 
companies will be able to carry on the general insurance business and business 
of granting superannuation allowances and annuities stated above except the 
other kinds of life insurance business, subject to the conditions imposed, and 
during the period specified, by the Central Government 


2-D Every insurer shall be subject to all the provisions of 

.. . . „ this Act in rehtion to any class of insurance 

to this Act while iiabi Dusmess SO long as his liabilities in India in 
hiitj remain uniaiiiSed respect of busmess of that class remain unsatisfied 
or not otherwise provided for. 


STNOPSIS 




1 Legiilatm changes 

2 Insurer, meaning of 

3 ‘'Any class df insurance business 


4 otherwise provided for'* 

5 Object and ‘scope 

6 Applicability ' ' 


1 Legislative changes—This section and'the onel folloCving, i 'e ,' 
®^^tion 2 E were originally inserted as sections 2-A and 2-B by the Amendment 
Act XI of 1939 but were re-numberedas sections 2-D and 2-E by the’Amend¬ 
ment Act XLVII of 1950 In enacting thetwo sectionsthe Select Committee' 
observed as follows The position of the insurer who takes up no new' 
insurance busmess is not clear under the existing Act ^ We, therefore, prPpose 
two new sections first to make it clear that< an insurer is subject to the Act 
r ^ insurance liabilities in British India outstanding AgaiOit 

the foieign insurer who closes down his busmess and leaves the country before' 
the commencement of the principal Act there is no obvious remedy Proposed 
section 2-B (now section 2-E) will offer an inducement to remain m the country * 
or the purpose of carrying through his business in respect of contracts he 
as entered into before commencement of the ^Act ‘ If afte? that date he 
accepts a new contract he will, by virtue of section 2-A (now section 2 D)b^e 

amenable to the Act until all his liabilities arc'satisfied” ^ i ' 


“insnr , ^**®**'®^* ***®an»ng of —In finding'out the meaning of the ^word 
It various sections of the Act, the meaning to be ordinarily given to 

mav b g‘ven in the-definition clause ~ But~this is not “inflexible and there 

nn r* whcrc thc meaning may have to be departed from 

that wjiiib ^he subject or context in which'^thc word has been'Used and 
namelv effect to the opening sentence in''tHe definition section, 

y» nicss there is anythirig repugnant in thc suhj ct or contc^i In view 
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satisfiable the same applies t6 their being otherwise provided for It is true 
that only those Viabilities, which arc ascertained and either admitted or proved, 
can be satisfied, but it does not follow that “provision otherwise” must also 
be only of liabilities which are ascertained and either admitted or proved 
If that were so a dishonest insurer who closes his business could always get out 
of the provisions of the Act by repudiating all claims made against him and 
then saying that there are no liabilities which remained unsatisfied or otherwise 
unprovided for There can be no doubt therefore that when “provision 
otherwise” has to be made it must be with respect to probable claims also that 
arc likely to arise out of the insurance business which has been closed ' 

It cannot be said that the liabilities of a company are provided for when 
I there is nothing to show that a definite provision had been made for the 
discharge of particular liabilities remaining unsatisfied, say by constituting a 
fund or otherwise * When this section speaks of satisfaction or “provision 
, otherwise’* for the liabilities of the insurance business which is closed it con- 
I templates such satisfaction or “provision otherwise” over and above the 
I deposit made under section 7 of the Act ® 

I 5 Object and Scope—The object of the section 13 to protect the interest 
( of the policy-holders and the general public and the intention underlying the 
I enactment IS to ensure that probable claims arising out of the Insurance busi- 
I ness that 18 closed arc provided for before the insurer who has closed his 
business can say that he is not governed by all the provisions of the Act 

In order that this section may be workable, all that is required under it 
I is that the Central Government should be satisfied after such puma faext inquiry 
, as It considers necessary that there are reasons to believe that the liabilities of 
the insurer who has closed his business remain unsatisfied or not otherwise 
, provided for and in coming to this prtma facte conclusion the Central Govern* 

, ment may make enquiry from the insurer with respect to complaints that it 
, may have received against him But the fact that the order does not on the 
j face of It show that the Central Government considered this aspect of the 
, matter would not make it bad, if in subsequent proceedings taken to challenge 
I It, It IS shown that there were materials before the Central Government which 
would justify Its coming to the puma facte conclusion that the liabilities had 
^ not been satisfied or otherwise provided for * 

5 6 Applicability —This section has been made applicable to the Life 

' Insurance Corporation of India ® 


2E The provisions of this Act shall not apply to an insurer 
th..Ac.„o< .0 .ppiy as defined mp^graph (/)or(;/) of sub-clause 
to certain insurers (a) ol clausc (9) of scction 2 in relation to any 
ceasing to class of his iitsuKince business where such insurer 

new contract belorecom- , j i r , r* i * 

mcncement of the Act nas ceascd, Dclorc the Commencement of this Act, 
to enter into any new contracts of that class of business 


SWOBSIS 

1 Legtslative changes 3 Stove 

2 Object 


I yonguarj Ft e oni Ctniral Injuronet Cff Lid 
V Mtttrs Froter&Ress 1960 S C 971 
i. 1 ongutTi Fire and Gtnrret Insvantf Cg A/V 
Prom I I u (1959) Mad 681 r 1959 
Mad 336 

3 Vone«erd Fvt emd Ctnerd trawante Ce Ltd 
10 . 


V MIS PrutrondRatt 1960 S C 971 

4 Venpiard Ftft and Central Intvrorxe Ce Ltd 
V Mettrf Frofer and Rate 19G0 S C I 

ttt also Notes 2 to 4 aSove 
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1 Legislative changes —This section was originally inserted asseclira 
2-B by Act XI of 1939 and renumbered as section 2-B by Act XUVII oi 1950 

2 Object —The object of the section is to offer an 

foreign insurers to remain in the country for the purpose of thcit carryns 
through the business in respect of contracts they have entered into bew 
the commencement of the Act ^ 

3 Scope —This section is to be read as a proviso to section 2 D of 
Act While section 2~D speal^s of the applicability ofallthe provision*'^ 
the Act to every insurer in respect of his liabilities remaining unsatisfied o' 

unprovided for, this section speaks of the non-apphcabihty of the provui5i> 

of the Act to an insurer (i) who carries on insurance business in India ofW 
who has his or its principal place of business or is domiciled m India>Vi‘''” 
such msurcr has ceased to enter into any new contracts of the class of id* 
ance business that he or it was carrying on before the commencement of 
Insurance Act, 1938 


3 (1) No person shall, after the commencement of thisA^ 

RegiuraiioD begin to Carry on any cl iss of insurance busmes® 
India and no insurer carrying on any 
msurance business in India shall, after the expiry of three nioft 
trom the commencement of this Act, continue to carry on 
business, unless he has obtained from the Controller a certiBca«o‘ 
registration for the particular class of insurance business 


Provided that in case of an insurer who was carrying on 1 
class of insurance business in India at the commencement of 
Act, tailure to obtain a cenificatt of registration in accordance ' 
the requirements of this sub-section shall not operate to itivali 
any contract of insurance entered into by him if before such 
as may be fixed m this behalf by the Central Government by 
tication m the official Gazette, he has obtained that certificate 

Every application for registration shall be accornpa^'^ 


(q) a certified copy of the memorandum and 

association, where the applicant is a company^ 
incorporated under the Indian Companies Act, . 
or under the Indian Companies Act, 1882, or, 
the Indian Companies Act, 1866, or under any ^ 
repealed thereby, or. in the case of anv Other 
specified in sub-clause (o) OA or sub clause (o/i 
clause (9) ofseciion 2 a ceriifiU copy of the deed 

deed of constitution 

"lay be, or, m the case o‘ 

Cile place of business or do 

ofscction*6^3 specified m daus 

« Cooiro.iiw Rtfpo,( I of S 2D rupro p 7l 
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(i?) the name, address and the occupation, if any, of the 
directors where the insurer is a company incorporated 
under the Indian Companies Act, 1913, or under the 
Indian Companies Act, 1882, or under the Indian 
Companies Act, 1865, or under any Act repealed 
thereby, and in the case of an insurer specified in sub¬ 
clause (al (ii) or clause (9) of section 2 the names and 
addresses of the proprietors and of the manager in 
India and in any other case the full address of the 
principal office ot the insurer m India and the names 
of the directors and the managers at such office and 
the name and address of some one or more persons 
resident in India authorised to accept any notice 
required to be served on the insurer , 

(c) a statement of the class or clashes of insurance business 

done or to be done, and a statement that the amount 
required to be deposited by section 7 or section 98 
before application for registration is made has been 
deposited together with a certificate from the Reserve 
Bank of India showing the amount deposited , 

(d) where the provisions of section 6 or section 97 apply, 

a declaration verified by an affidavit made by the 
principal officer of the insurer authorised m that 
behalf that the provisions of those sections as to work¬ 
ing capital have been complied with , 

(e) in the case of an insiurer having his principal place of 

business or domicile outside India, a statement veri¬ 
fied by an affidavit made by the principal officer of 
the insurer setting forth the requurements (if any) not 
apphcable to nationals of the country in which such 
insurer is constituted, incorporated or domiciled 
which are imposed by the laws of practice of that 
country, upon Indian nationals as a condition of 
carrying on insurance business in that country , 

(/) a certified copy of the published prospectus, if any, and 
of the standard pohey forms of the insurer and state¬ 
ments of the assured rates, advantages, terms and 
conditions to be offered jn connection with insurance 

f iohcies together with a certificate in connection with 
ife insurance business by an actuary that such rates, 
advantages, terms and conditions are workable and 
sound 
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Provided that m the case of marine, accident and misctf 
lancous insurance business other than 
compensation anti motor car insurance the 
requirements regarding prospectus, forms and 
meats shall be complied with only in so far as 
prospectus, forms and statements may be avaihblf- 
and 

(ff) receipt showing payment in the prescribed mannert^ 

the nresrrthorl C, < .. u • M* nmf K» mnri 


• jiaymcni m me prcscnoca n 

tile prescribed ftt which shall not be more 
hundred rupees for cacli class of business 


than W'' 

1U4 cuLii Class oi uusiiicas 

busini« insurer liaving his pnncipal pb«d 

reffls"rv.n„'^°T'n «'>e ConiroUer shaU 

fied that tlf cancel a registration already made, if he is» 
Xce of h c ““"‘.'■y "'’«'=>> 'xch insurer has his pwof 

or nra.t. nationals are debarred by* 

from ca^rv relating to. or applied to 1“*"“ 

ment imnoso^ ' 'f ^“sincss of insurance, or that any req^ 
not satis^d * insurer under the provisions of section 

either^*wl3inV *^°"*'^'*^^**^ cancel the registration of an , 

5;,<■ • 

msurer fails to comply with the provisions 
1 n 7 or section 98 as to deposits, or ^ 

(b) *^^^®^'‘^^rer is in liquidation or is adjudged an 1 ® 
'‘^£sbeenT”^c“ 

ferred t ’^®''**®rred to any person or has been ‘ 
other insured ‘‘"“'samated wi h the business of 

{d) of the deposit made in respect of a 

under sectitn^g^or**^® returned to the in* 

’clau*'^ym*nr’^'*" insurer specified in sub-clause 
to m ftat 2. the standing contract teft^j 

uonunn« m h cancelled or is suspended^ 

and the a period of six nW, ^ 

insurer _ "‘roller may cancel the registration 0 ' 

oonmavSti!J)r*rf‘^a‘""'‘ ooraplying with, or 

"ay role or order m“7e Sen“or ' 
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(g) if the Controller has reason to beheve that any claim 
upon the insurer ansing in India under any policy of 
insurance remuns unpaid for three months after final 
judgment in regular course of law, or 

(A) if the insurer carries on any business other than 
insurance business or any prescribed business 

(5) When the Controller withholds or cancels any registration 
under sub-section (3) or clause (a), clause (e), clause (/), clause (g), 
or clause (A) of subjection (4), he shall give notice in writing to the 
insurer of his decision, and the decision shall take effect on such 
date as he may specify in that behalf in the notice, such date not 
being less than one month and not more than two months from the 
date of the receipt of the notice m the ordinary course of trans¬ 
mission 

(5A) When the Controller cancels any registration under 
clause (A), clause (c) or clause (d) of sub-section (4), the cancellation 
shall take effect on the date on which notice of the order of cancel¬ 
lation IS served on the insurer 

(5B) When a registration is cancelled the insurer shall not, 
after the cancellation has taken effect, enter into any new contracts 
of insurance but all rights and liabilities in respect of contracts of 
insurance entered into by him before such cancellation takes effect 
shall, subject to the provisions of sub-section (5D), continue as if 
the cancellation had not taken place 

(5C) Where a registration is cancelled under clause (a), clause 
(e), clause clause (g) or clause (A) of sub-section (4) the Con¬ 
troller may at his discretion revive the registration, if the insurer 
wthin Six months from the date on which the cancellation took 
effect makes the deposits required by section 7 or section 98, or has 
his standing contract restored or has had an application under sub¬ 
section (4) of section 3A accepted or satisfies the Controller that no 
claim upon him such as is referred to m clause (g) of sub-section (4) 
remains unpaid or that he has complied with any requirement of 
the or of any rule or order made thereunder or that he has 
ceased to can y on any business other than insurance business or 
any prescribed business as the case may be, and complies with any 
directions which may be given to him by the Controller 

(5D) Where the registration of an insurance company is 
cancelled under sub-section (4), the Controller may after the expirj 
oi Six months from the date on which the cancellation took effect, 
apply to the Court for an order to wind up the insurance company, 
or to Wind up the affairs of the companv in ropect of a class of 
insurance business, unless the registration of the insurance company 
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(g) The word ‘India* in clause («) of sub-section (2) has been substituted 
for the words “British India** by Act XX of 1940 

(A) The words “receipt showing payment in the prescribed manner of 
the prescribed fee which shall not be** in clause (9) of subsection (1) have 
been substituted by Act VI of 1946 and the word ‘fine* in the said clause has 
been substituted for the word ‘one’ by Act XIII of 1941 

ft) The word “Controller” in sub-section (4) has been substituted by Act 
XLVII of 1950, and the sub-section (4) has been substituted with retros¬ 
pective effect by Act XX of 1940 

(j) The word ‘or* in clause (rf) and clause («) and the words following 
clause («) were added by Act XII of 1941 

(k) Clause (A) of sub-section (4) was substituted by Act VI of 1946 

(/) Sub sections 5-A to 5-D were inserted with retrospective effect by 
Act XX of 1940 and the words “this section” in sub-section (6) were substi¬ 
tuted by words ‘the Act’ by the said Act of 1940 So also the words “register 
the insurer and grant him” m sub-section (6) have been substituted for the 
words “grant the insurer ’ by the same Act 

(m) Sub-section (7) has been inserted by Act XIII of 1941 

2 Summary of the section -Sub-section (1) of section 3 provides for 
registration of any person carrying on the business of insurance and no such 
business can be carried on unless a certificate of registration for the particular 
class of insurance business has been obtained from the Controller Sub-section 
(2) provides for the accompanying requisites of an application for registration 
Sub-section (3) gives power to the Conirollcr to withold or 
cancel the registration of a foreign insurer under circumstances mentioned in the 
said sub-section Sub-section (4) also confers powers on the Controller to cancel 
the certificate for reasons specified therein Sub section (5) enjoins certain 
duties of the Controller in the event of withholding and cancelling registration 
Sub-section (5-A) speaks of the date from which the cancellation is to take 
effect Sub section (5 B) lays down that when a registration is cancelled the 
insurer shall not after the cancellation has taken effect enter into new contracts 
oi insurance, but all rights and liabilities in respect of contracts of insurance 
entered into by him before such cancellation takes effect shall, subject to the 
provisions of sub section (5 D), continue as if the cancellation had not taken 

place Sub section (5-C) gives discretion to the Controller to revive the rcgis- 
tration^within SIX months from the date of cancellation taking effect on the 
* fulfilling certain conditions mentioned therein Sub-section 
(D u) empowers the Controller to apply to the court for winding up of the 
insurance company after the expiry of six months from the date of can- 
^ \ registration taking effect Sub section (6) enjoins when the 

ontroUer should grant the insurer a certificate of registration and sub- 
^ec ion (7) prescribes the procedure for issuing a duplicate certificate by 


insiirf.^ Scope This section is a general section which applies to all 
has * requires registration in every case and prohibits an insurer who 
can-vinonn of ■''S's'rat.on on or btf .re !jt July. 1939, from 

haVnot^m-iHe exception and section 52 of the Act 

first of all nn to this sectloa ^Vllat section 52 lays down is th'*» 

all no new insurance business shall be started on the dividing 
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(а) a certified copy of the deed of constitution of the company ora 

certified copy of the charter, statutes, deed of settlement or memo¬ 
randum and articles or other instruments constituting or defining 
the constitution of the insurer and when such instrument is not 
written in English language, a certified translation thereof, 

(б) the names and addresses of the proprietors and of the manager in 

India or the full address of the principal office of the insurer m 
India and the names of the directors and managers at such office 
and the name and address of some one or more persons resident 
in India authorised to accept any notice required to be served on 
the insurer , 

(e) an affidavit affirmed by the principal officer about the requirements 
(if any) not applicable to nationals of the insurer’s country of 
origin upon Indian nationals as a condition of carrying on 
insurance business tn that country 

All other requirements mentioned in (i) above except those mentioned 
herein have also to be complied with 

5 Powers of the Controller under the section —>powcrs have been 
conferred on the Controller under this section— 

(а) to withhold registration or cancel a registration already made, 
in respect of an insurer having his principal place of business or 
domicile outside India when he fails to comply with the 
special or reciprocal requirements imposed by the Central 
Government, 

(б) to cancel the registration of an insurer either wholly or in part in 

respect of a particular class of insurance business on the happening 
of the events or non-fulfilment of conditions, as the case may be, 
and referred to in clauses (a) to (A) of sub section (4) of the section, 

(e) to revive at his discretion the registration withm six months from 
the date of order of cancellation in terms of sub section (5C) of 
the section, 

(d) to apply to the court for an order to wind up the insurance 
company after the expiry of six months of the date of order of 
cancellation of registration if no such application for winding up 
has been already presented to the court, 

(«) to register and grant the insurer a certificate of registration on 
being satisfied that all the requirements of this section have been 
duly complied with, and 

(/) to issue at his discretion a duplicate certificate of registration to 
replace a certificate lost, destroyed or mutilated or in any other 
case where he thinks the issue of a duplicate certificate is 
necessary 

6 Grounds of cancellation of registration Sab section (4) —^The 
grounds upon which a certificate of registration can be cancelled are as 
follows 

(o) when the insurer fails to deposit and keep deposited with * 
Reserve Bank of India the amount either in cash or in 
securities as specified in section 7 of the Act or ni case of 


U 
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Insurance Company and Co-opcntivc Life Insurance Society to so 
deposit or keep deposited with the said bink the amount u 
terms of section 98 of the Act, or 

{b) when the insurer is in liquidation or is adjudged an insolvent, or 

(c) where there is a transfer or amalgamation of his business or J**' 

class of business to or with any other insurer, or 

(d) where the whole of the deposit made is returned to the insurer by 

an order of the court in terms of section 9 of the Act, or 

(«) m case of an insurer who has, in India, a standing contract wt'' 
underwriters who are members of the Society of Lloyd s 
such standing contract is cancelled or suspended and coutiuua 
to be so suspended for a period of six months, its registration 
be cancelled on any of the following grounds 

(i) where he makes default to comply with, or acts in conW 
vention of, any requirement of the Insurance Act, 1°^ ’ 
any rule or order made thereunder, or 
(n) where any claim under any . policy of insurance 
unpaid for a period of three months after final judgmea 
the court, or 


(m) where he carries on any business other than Insurance hos' 
or any prescribed business 

(The cancellation of registration may be either total® 
partial Cancellation will be total when it relates W 
classes of insurance business and partial when it relate* 
particular class of insurance business) 

(/) mease of an insurer having his principal place of bus>M»J 
domicile outside India, its registration may be wltbbtB' 
tancclkd on any of the grounds as follows 

(i) where in the insurers country of origin Indian 

debarred from carrying on the business of insurance by 
‘bnt country relating to, or app"® 

(pd 


practice of that country relating t 
insurance or i a 

(ii) where the requirement imposed on him under sectioi^ 
the Act IS not satisEed 


7 When the cancellation takes effect Snb-sections (5) and (=«, 
The cancellation takes effect on the date on which notice of the order 
croolTnr*/';''',"^ when such cancellation is made o” 

being in liquidation or adjudged an 
liav ee w amalgamation of his business with any other, or » theder, 
ca7eT^f m" aurf""* 9 “f the^IC But eancella*'”;',, 

oiilsidc Inin L, ! b‘>''mg his principal place of business or d»®' ,], 

underwriters who ar' *i!*”*^*^*'r''^*’** India a standing r^ruitra , ^ 

On dme specified Somety of Lloyd s, shall lake caf<% 

to them The date SDecifiS“.^" which notice in writing should he 
two months from ihe'^dater ' ““t be less than one month nor mo® / 
txammissicm date of receipt of the notice in the ordinary coorr 


registration 
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8 Effect of cancellation Sub-section (5B) —On a registration being 
cancelled the insurer is debarred from entering into any new contracts of 
insurance from the date on which such cancellation takes effect, but with 
regard to contracts of insurance already entered before taking effect of the 
order of cancellation all rights and liabilities in respect thereof shall continue 
as if there was no cancellation having taken effect in respect of them, subject, 
of course, such rights and liabilities being affected by an order of winding up 
if made by the court upon an application made by the Controller in that behalf 
in terms of sub-section (5D) of the Act 

9 Revival of registration Sub-section (5C)—The power to revive 
registration has been conferred on the Controller by sub-section (5G) of this 
section But this power is discretionary and like all discretionary powers it 
has to be exercised judicially and not arbitrarily This power of revival has 
not been given in all cases of cancellation but in respect of those cancellation 
orders where they arc made due to (i) insurer’s failing to make the deposits as 
required under section 7 or section 98 of the Act and where they are made 
agairst an insurer who has, in India, a standing contract with underwriters 
who are the members of the Society of Lloyd’s when such standing contract is 
either cancelled or suspended for a period of six months, and on grounds of 
his making default to comply with or contravening any requirement of 
the Insurance Act, 1938, or any rule or order made thereunder, or («) his 
falling to meet the claim due under any policy of insurance within three 
months from any final judgment of the court, or (m^his carrying on any 
business other than insurance business or any prescribed business Cancellation 
made on the grounds of (c) liquidation or insolvency, or (^) transfer or amalga¬ 
mation of the business with another, or («) return of the whole of the deposit, 
cannot be set aside to revive registration under this sub-section 

Revival of registration can only be made within six months from the date 
on which the cancellation took effect and the Controller may revive the regis¬ 
tration, if within that period, the insurer makes the required deposits under 
section 7 or section 98 when cancellation is made on account of his failure 
to so deposit, and in the case of an insurer having in India a standing contract 
with underwriters who are members of the Society of Lloyd’s when his 
standing coniract is restored or hts application for renewal of registration is 
accepted under sub-section (4) of section 3A or if he satisfies the Controller 
that no claim upon it under any policy of insurance is remaining unpaid or he 
has complied with the requirements of the Insurance Act or any rule or order 
made thereunder or be has ceased to carry on any business other than insurance 
business or any prescribed business and he complies with any directions which 
were gvien to him by the Controller 

’ The period ofsix months is to be calculated from the date on which notice 
of the order of cancellation is served on the, insurer m case of cancellation 
under clause {b) (e) or (</) of sub-section (4) of this section and in cases of 
cancellation under sub-section (3) or under clause (a) («),(/) (g) or (A) of 
sub-^ection (4) such period is to be reckoned from the date of the receipt of 
the notice in the ordinary course of transmission but the period of one 
month or two months as the case may be, specified in the nonce should be 
excluded ^ , 

' 10 ..Application to the court for winding up order Sub-section 

' (5D)—The Controller has been given the discretion by sub-secuon (5D) of 
I this section to apply to the court lor an order to windup the insurance com¬ 
pany or to wind up the affairs of the company in respect of a class ol insurance 
I business under the following circumstances 
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and the receipt shall be sent along with the application for renewal 
of the registration 

(4) If the insurer fails to apply for renewal of registration 
before the date specified in sub-section (2), the Controller may, so 
long a^ an application to the court under sub section (5D) of section 
3 has not been made, accept an application for renewal of the 
registration on receipt from the insurer of the fee payable with 
the application and such penalty, not exceeding the prescribed 
fee payable by him, as the Controller may require 

Provided that an appeal shall he to the Central Government 
from an order passed by the Controller imposing a penalty on the 
insurer 

(5) The Controller shall, on fulfilment by the insurer of the 
requirements of this section, renew the registration and grant him 
a certificate of renewal of registration 

STHOPSIS 

1 LigislaUve changes presenbed date Sub~seetton (4) 

2 Scope and object 4 /^peal, Prootso to sub-seetton ^4) 

3 Application for renewal beyond the 5 Failure to renew registration, eject of 

1 Legislative changes ^la) This section has been inserted by Act 
XIII of 1941 

(b) The word ^Controller’ occurring in the section has been substituted b\ 

Act XLVn of 1950 


(c) The words'Imperial Bank of India’ occurring in subsection (3) oi 
this section should have been substituted by the words 'State Bank of India 
by appropriate amendment 

2 Scope and object —This section imposes a duty on every insurer 
who has obtained a certificate of registration to renew such certificate every 
year on payment of the prescribed fee It also casts a duty on the Controller 
to grant such insurer such renewal of registration certificate when he fulfils the 
requirements oT the section, that i« to say,' when he makes an application for 
same before 31st day of Dec<-mbcr of the preceding year and pays into the 
Reserve Bank of India or the State Bank of India or the Government Treasury, 
as the case may be, the prescribed fee and produces receipt of such pajment 
along with the said application But the section does not specifically say as 
to what Will become of the insurer if he fails to take out a renewal certificate 
as section 3 of the Act docs not speak about the cancellation of registration 
on insurer’s failure to have his certificate renewed as provided in this section 
From the mandatory provision of the section it seems that the certificate of 
registration would automatically lapse on the insurer’s failure to renew the 
certificate 

The object of the section seems to be twofold Firstly through such 
renewal of registration the Controller is kept informed of every insurer 
Carding on the insurance business and of any insurer who has discontinued 
ms business Secondly, the renewal fees indicate a source of revenue to the 
wvempaent* i o 
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1 Legislative changes 3 Controller's power and its exercise 

2 Scope and applicability 4 Actuary 

\ Legislative changes —Seclion 3B has been inserted by Act VI of 
1946 and the word ‘Controller’ occurring in the section has been replaced by 
the words ‘Superintendent of Insurance* by Act XLVII of 1950 

2 Scope and applicability >-The scope of this section extends in 
empowering the Controller to do certain things specified in the section to 
enaHehim to certify that the assured rates, advantages, terras and conditions 
offered or to be offered in respect of life insurance business arc workable and 
sound It enures to the benefit of both the insurer and the insured The 
powers conferred on the Controller under this section are necessary specially 
when he has to consider the said rates, advantages, terras and conditions as 
furnished to him under clause (/) of sub-section (2) of section 3 in deciding 
as to whether certificate of registration is to be granted to an insurer carrying 
on the life insurance business 

The provisions of the section are applicable to life insurance business 
only, that is, they are applicable to insurer who carries on a life insurance 
business and not to one who carries on any insurance business other than life 
insurance business 

3# Controller’s power and its exercise —This section confers power 
on the Controller to supersede a certificate of an actuary certifying that the 
assured rates, advant'vges terms and conditions offered or to be offered in 
connection with life insurance policies are workable and sound In exercising 
such power, the Controller has the discretion to require the insurer to lay before 
another actuary to be appointed by such insurer and approved by him a 
statement of the said rates advantages etc, for consideration and report 
by the said actuary so appointed On receipt of the latter’s report, the Con¬ 
troller has also the discretion to require the insurer, by an order in writing, to 
make modifications in the said rates, terms, advantages or conditions, as the 
I case may be, within the time specified in the said order When the necessary 
I modifications of the said rates, terms, advantages or conditions as required 
to be made have been made by the insurei^ the Controller will then certify 
that the said rates, advantages, terms ‘or^conditions arc workable and 
f sound 

The Controller has to exercise his power under this section either when 
j he considers^an application for registration under sections or at any other 
time, but before he decides to exercise this power he must be satisfied that the 
; assured rates advantages, terms and conditions are in some respect not work- 
, able or sound Unless he is so satisfied he cannot exercise the power conferred 
^ upon him by this section A mere suspicion or guess on his part will not 
^ suffice to usurp the power under this section 

^ 4 Actuary—The actuary mentioned in this section refers to an 

I actuary defined in clause (1) of section I of the Act ' 


I <£» Note 2 under S 2; pp 13 14 ntpta 
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3 Application for renewal beyond the prescribed date Sub¬ 
section (4) —Sub-section (4) of this section confers discretion on the Controller 
to accept an application for renewal of the registration beyond the prescribed 
date, I t , beyond 31st day of December of the preceding year, on receiving 
payment of the prescribed fee and pemlty as may be imposed by him The 
power of the Controller in this regard has been restricted in two respects, that 
IS to say, (i) he cannot accept an application for renewal after he presents an 
application to the court for an order to wind up the insurance company under 
the provisions of sub-section (5D) of section 3 of the Act, and («j he cannot 
impose greater penalty than the prescribed fee for renewal as provided by sub 
section (2) of this section 


4 Appeal, proviso to sub-section (4) —Proviso to sub-section (4) has 
conferred a right of appeal on the insurer from an order of the Controller 
a penalty on him under sub section (4) Such appeal shall he to 
the Central Government But no general right of appeal is given to the insurer 
to prefer an appeal against an order of the Controller when he refuses to renew 
the registration under this section 


® renew registration, effect of—Section 3A of the Act 

IS mandatory but no specific provision has been made in the section piovidmg 
as o what would happen if the insurer does not or fails to renew the regu 
S j 3 of the Act does not specifically say that the certificate of regis* 

fnr a « by thc Controller under thnt section should remain m force 

year from the date of its issue nor docs thc section confer 
fft Controller to cancel thc registration on the insurer s failure 

n 'hat cbusc {/) of «ub-section (4) givo 

default in nnmnU/^°'''^° 'hs registration of an insurer if he maho 

Insuranee '^"i^ *" <iontravcntion of any requirement of the 

liave the eeriifi^ Order made thereunder It is also true that la 

mem nf the An? ""'waI of registration under section 3A is a reqinre- 
wilhin the mi.nl, r 5' ‘“'orcr’s failure in this regard would bring hu” 
fAl havinir foil clause (/J But confusion arises as clauses 

to th^ iLnee W ■' may mean that those clauses refer 

•■and tl eSmrnTl? ■" (0 of section 3 Moreover, thdtvor* 

have occurred m rK registration of an insurer’ should no 

clause should have occurred independently of tba 


3B If, when considering an application for registration 

Certificauon of Section 3 or at any other time, it appear^ 

Jr'itfc"*in'imVn« terTn-! jassured ratfes, advantage:-) 

luiinei* terms and conditions offered or to be offered Jh 

resDcct nnt w insurance business are in an) 
dS ">=>> ‘hat a stalenienC 

lor the DUrnosi. and on ictuary appointed by the insurer 

m writing lurthcr Controller and may by order 

a^ma be sneofiT’" *° "'“ke within such luu' 

rates, ?d\anla cs term.'” ''>o order such modifications in the said 
said actuars mas report ■>* 'he case may be, as the 

tlut the s.iid rates -,,K ” necessary to enable him to ccrlify 

and wund ’ conditions are wortabh 
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1 Legislative changes 3 Controller's power and its exercise 

2 Scope and applicability 4 Actuary 

1 Legislative changes —Section 3B has been inserted by Act VI of 
1946 and the word Controller occurring in the section has been replaced by 
the words ‘Superintendent of Insurance* by Act XLVII of 1950 

2 Scope and applicability—The scope of this section extends m 
empowering the Controller to do certain things specified in the section to 
enable him to certify that the assured rates, advantages, terms and conditions 
offered or to be offered in respect of life insurance business are workable and 
sound It enures to the benefit of both the insurer and the insured The 
powers conferred on the Controller under this section arc necessary specially 
when he has to consider the said rates, advantages, terms and conditions as 
furnished to him under clause (/) of sub-section (2) of section 3 in deciding 
as to whether certificate of registration is to be granted to an insurer carrying 
on the life insurance business 

The provisions of the section are applicable to life insurance business 
only, that is, they are applicable to insurer who carries on a life insurance 
business and not to one who carries on any insurance business other than life 
insurance business 

3r Controller’s power and its exercise —This section confers power 
on the Controller to supersede a certificate of an actu'iry certifying that the 
assured rates, advantages, terms and conditions offered or to be offered in 
connection with life insurance policies are workable and sound In exercising 
such power, the Controller has the discretion to require the insurer to lay before 
another actuary to be appointed by such insurer and approved by him a 
statement of the said rates advantages etc , for consideration and report 
by the said actuary so appointed On receipt of the latter s report, the Con¬ 
troller has also the discretion to require the insurer, by an order in writing, to 
make modifications in the said rates, terms, advantages or conditions, as the 
case may be, within the time specified in the said order When the necessary 
modifications of the said rates, terms, advantages or conditions as required 
to be made have been made by the insurer, the Controller will then certify 
that the said rates, advantages, terms br^ conditions are workable and 
sound ^ 

The Controller has to exercise his power under this section either when 
he considers an application for registration under section 3 or at any other 
time, but before he decides to exercise this power he must be satisfied that the 
assured rates, advantages, terms and conditions are m some respect not work¬ 
able or sound Unlew he is so satisfied he cannot exercise the power conferred 
upon him by this section A mere suspicion or guess on his part will not 
suffice to usurp the power under this section 

4 Actuary—The actuary mentioned in this section refers to an 
actuary defined ^in clause (1) of section 2 of the Act ^ 


1 Sa Note Z under 8 pp 13 14 supra 
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respective field of life insurance business thus preventing one from encroaching 
upon another’s domain The mam object in enacting this section is to 
protect co-operative societies doing small life insurance business from their 
business being jeopardised in competition with life insurance companies doing 
big business in the same field 

The scope of this section is limited in fixing the minimum limit to 
pay or undertake to pay on a policy of life insurance to an insurer who is 
engaged in life insurance business Annuity payable within this limit must 
not exceed one hundred rupees or more or a gross sum of one thousand 
rupees or more But such limit is exclusive of any profits or bonus that may 
be payable under the contract of insurance Again, ordinary life insurance 
companies have not been prohibited to issue a paid-up policy of a sum less 
than the said limit fixed or to pay or undertake to pay surrender value of any 
amount m case of surrender ol the policy ^ 

3 Applicability —The provisions of this section are applicable to 
every insurer doing life insurance business except— 

(i) Co-operative Life Insurance Society to which Part IV of the Insu¬ 

rance Act, 1938, applies, 

(ii) Mutual Insurance Company to which Part IV of the said Act also 
applies and the Controller has exempted, by an order in writing, 
from the provisions of this section being applicable to it so long 
as the company complies with the prescribed conditions, 

(m) insurer issuing group policy, where the number of persons covered 
by the policy is not less than fifty or a smaller number approved 
by the Controller and a standard form of policy certified by the 
Controller answering the description of a group policy , 

(ip) insurer issuing a policy undertaking therein to pay a gross sum 
of more than five hundred rupees or an annuity of more than fifty 
rupees— 

(a) to any person m his permanent employ in respect of the life 
of that person, or [ 

{b) under any scheme approved by the Controller and complying 
with conditions imposed whereby premiums due from persons 
employed under any employer are collected by or under the 
supervision of the employer 

4 “Profits or bonus”—The amount payable under the policy is not 

necessarily limited to the sum assured Many policies provide for increasing 
the sura insured by the addition of bonuses, which are'to accrue after the 
policy has been in force for a specified period, or by giving the assured a share 
in the profits of the insurer’s business Where the policy is assigned it is 
subject to the rights of the assignor and hence bonuses or additions to the 
policy moneys pass to the assignee ^ * 


I <S'« Note under S 66 tnfra 
^ * Laws of England Vol 22 p 

285 and also Prudenltcl InsurcrxeCa v 
inland Peoenjt Commtssionirs (1904) 2 K.B 3 
ai p 665 Baerletny Dtekson (1909) 

25 T L, R 585 where u has been ob¬ 
served that ihe distribution of profit is 
12 


usually in the discretion of the insurers 
set also Bntuh Bauttable AssurcTiee Co v 
Body (1906) A C 35 H L 
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Policies which participite in the profits or bonus arc generall) ■‘"“™ “ 
participating policies or policies with profits The profits or bonus an 
of the surpluses disclosed as T. result of investigation made by aj't ,uch 
the financial condition of the insurcr^s business Certain 'j uo 

surpluses is allocated to or reserved for policy-holders and is dis ri 
way of bonus among the holders of participating policies m Kftmisii 

sum assured on the date as at which the valuation is made 
declared as a reversionary addition to the sum assured vesting on ^ 

and payable with It ivhcn the polity becomes a claim but the ^ 

has the option of discounting his share of the profits for an 
payment of a smaller amount or of applying such discounted va u 
equivalent reduction of premiums 


5 “Paid-up policy” A paid-up policy ® *”"7 u.; which 

assurance which constitutes a valuable privilege to the policy-iio 
secures automatically to him and his dependants in the event o cess 
payment of the premiums under his original policy But a pai 
18 issued subject to certain conditions, namely, that premiums 
paid under the policy tor not less than two years and that sue P 
assurance, inclusive of any attached bonus, in the case of a policy o 
assured of Rs 1,000 or over is not less than Rs 100 and of 


reduced paid up 


up policy but the policy^s not entitled to pahicipate' m the profits 
thereafter A paid-up policy is really a fully paid policy for a 
amount proportionate to the number of premiums actually paid 


-The value of a current policy depends upo" 
•i.r- »i.^ thnuffh nominal oniyf 


6 ‘Surrender value* —iuc vatu'; wt « ^, . 

the life insured 8 expectation of life, and the value, though 
the commencement of the risk, usually increaseit according to t^he 
period during which the policy has remained m force If, ^ ®!,hviat« 
policy IS allowed to lapse, its value will be lost,to the assured 
this provision is made by which the assured becomes entitled on no 
surrender the pobc) and to be paid its surrender value ® Once the jjjc 

become effective, the surrender value only will be payable, even 
assured dies before the actual surrender of the policy'or the payment o 
surrender value * 

III > 

Under the policies issued by the Life Insurance Corporation of 
liberal surrender value is allowed after premiums have been paid for at 
two years or to the extent of one tenth^ of the number stipulated for m ^ 
policy, provided such one tenth exceeds one full year’s premium 
surrender value is allowed in case of policies effected under the Two-* 
Temporary Assurance Policy and thp immediate Annuity 

7 Group insurance or ‘Group policy* —Generally a group 
is the coverage of a number df individuals by means of a single or biao* j 
insurance policy The principal difference between wholesale insurance 
group insurance is that the latter type requires fifty or more employees 


Stt i> Gi 

See Peli^ t-J ihM t4jjii3hl4 Ltjt Asnranct 
ScnHy tj If<4 UnfitJ Stain end MtUMl 119111 
27 "I its Ht Flntioood f Pehey 

llAlibuty t Uwi of LosUwJ Vol 22 


p 285 , Ml also t^gJtloMe Lfjj 
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are not required to make individual applications and receive certificates 
referring to the master policy which is issued to the employer ' Group 
insurance, in Us nature, is similar to, if not Identical with, that form of 
insurance known as term insurance Hence a group life insurance policy is for 
a distinct form of insurance differing in many, if not most, of its aspects from 
ordinary life insurance ® 

8 “Mutual Insurance Company** —“Mutual Insurance Company” 
means an insurer, being a company incorporated under the Indian Companies 
Act, 1913, or under the Indian Companies Act, 1882, or under the Indian 
Companies Act 1866, or under any Act repealed thereby, which has no share 
capital and of which by its constitution only and all policy-holders are 
members ^ 


Pure mutual associations in English law arc of three kinds, vtZ , (a) those 
which are not themselves insurers but whose members are insurer^ and assured 
inasmuch as everyone of them is liable to contribute proportionately, 
according to the amount of his own insurance, to the losses of other members, 
(6) those which <»re themselves the insurers, but of which the profits belong 
entirely to the policy-holders who are the members and (c) those which are 
themselves the insurers, but of which the profits belong entirely to certain 
classes of policy-holders only, who arc the members * 


5 (1) An insurer shall not be registered by a name identi- 

„ . . , cal with that by which an insurer in existence 

Restriction on name of , , ' . j t li 

insurer IS already registered, or so nearly resembling 

that name 'a's to be calculatfed to dec'eive ^ except 
when the insurer in existence IS in the, course of being dissolved 
arid signifies his consent to the Controller 


(2) If rin insurer, through inadvertence or otherwise, is with- 
bul such consent as aforesaid registered by a name identical with 
that by which in insurer already in existence whether previously 
registered or not is carrying on business or so nearly resembling it 
as to be calculated to deceive, the first-nientioned insurer shall, if 
called upon to do so by the Controller on the application of the 
second-menhoned insurer, chirige his name within a time to be 
fixed by the Controller 


Provided that nothing in this section shall apply to an insurer 
carrying on business before the 27th day of January, 1937, under 
the Indian Life Assurance Companies Act, 1912 


Provided further that in the application of. this section to any 
insurer ^ who begins to carry on insurance business after the 
commencement of the Insurance (Amendment) Act, 1946, the 


1 Prudential Insuranei Co of Amertea v fenktns 
162 S W 2d 791 

2 \iatktnsv Metrofoltlan Lift Jnsuranci Co 
174 So 8b5 see also Proleelwt Left 
InsuTOrce Co \ Moore 1S3 So 751 

3 section 95 (1) (a) post 

4 Sec Hultktnson V U858^ 25 Beav 


414 Lion Atulual Marine \ Tucker {1883) 
12Q. B D 176 fhomas v Evans (1927) 
I K. B 33 Jones v SoMh West Loncashtre 
Coot Owners (1927) A C 827 J^ew lork 
Life V Styles, 0889) 14 App Gas 381 
Munteipol Mutual v Hills, (1932) 48 T L R 
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reference to an insurer in existence in sub-section (I) and this sub¬ 
section shall be construed ns including references to a provident 
society (as defined in Part III) m existence, whether or not ftie 
society IS in the course of being dissolved 

(3) No insurer other than a provident society (as defined in 
Part III), who begins to carry on insurance business after the com 
mencement of tins Act, shall adopt as its name and no such 
carrying on business before the commencement of this Act sM 
continue after the expiry of six months from the commencemen 
thereof to use as its name any combination of words which includes 
the word “provident ” 

smopsis 


1 Legislative changes 4 Provident society 

2 Object and scope 5 Appeal ^ 

3 Applicability 

1 Legislative changes —^Thc word “Controller” ^”.,011 

section was substituted by Act XLVII of 1950 Second proviso to su „ 
(2) was inserted by Act VI of 1946 and the words “aS denned in r 
occurring m the second proviso to sub-section ( 2 ) and in sub-srction 
been substituted for the words “to which Part III applies” by Act 
1941 


2 Object and scope —The mam object m enacting the sect! 
prevent colourable imitation of Trade and Commercial names so 
two insurance companies carrying on insurance business and 
names identical or so nearly resembling each other may not, or caiW » ^ 

deceive the general public and create confusion m their mind 
( 1 ) of this section has been enacted similap in language to Su 
(1) of section 11 of the Indian Companies Act, 1913, wluch t 
follows “A company shall not be registered by a name identica 
that by which a company in existence is already registered or so n 
resembling that name as to be calculated to deceive except j (5 

comp^n> m existence is m the course of being dissolved and sign"*®, 
consent in such manner as the Registrar requires ' Section a 

Companies Act 1956, provides that companies must not be registered uy ^ 
name which m the opinion of the Centnl Government, is uo«^®sirabie 
a name which is identical svuh, or too nearly resembles the name by 
a compiny in existence has been previously registered is deemed to be un 
able by ihe Central Government Section l7 of the English me 

Act, 1949. also provides that a company shall not be registered b> a 
which in the opinion of the Board of Trade is undesirable 


Sub-seciion (3) of this section also restricts the name of 'id insurer othf 
thnii a prowdent society from adopting or using its name by any combinan 
nfwoTds which would include Ihe word 'provident ' The object berein * 
to keep proMdent societies separated from the ordinary insurers so that 

litter may not b> using the word provident, be misunderstood t 
provident society * 


be 


I roMSioM of this section empower the Controller (t) to refuse to . 
ihcmmrcr not conforming to the provisions therein as to its name or («0 
rtgviicr him when another insurer of the similar name 15 in the course 
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being dissolved and ihe latter gives its consent to the Controller, and (tit) to 
call upon an Insurer %vho has already been registered by a name identical 
with another through inadvertence or otherwise, to change his name within a 
time to be fixed by him 

The scope of this section does not extend to affect the jurisdiction of a 
competent court under the general law to restrain the registration of a com¬ 
pany under a name so similar to that of another as to be calculated to deceive, 
though the former may not have the intention to deceive The jurisdiction 
of the court m this regard is based on the position as to whether the use of a 
closely similar name under which another is carrying on his business is 
calculated to deceive or cause confusion between the two businesses and result 
in causing injury to the other person by diverting his customers or affecting 
his credit or goodwill ^ So also an aggrieved person has the right to file a 
■>uit for injunction or other appropriate relief where another attempts to get 
registered or Is registered by a name so similar to his as to be likely to deceive 
or cause confusion His remedy by nay of application to the Central Govern¬ 
ment does not exclude his civil remedy* In such a cTse the Registrar 
himself has the power to refuse to register the company ® Thus, even though 
powers have been conferred on the Controller to call upon an insurer to 
change his name, an aggrieved person does not lose his right to bring an 
action m court for injunction and damages when there is a colourable 
imitation of hi3 name by another* But where a company has earned on 
business under a particular name for a considerable length of time no objec¬ 
tion can be raised to change its name * 

Where a change in the name is made by an order of the Controller, such 
change will not affect any rights or obligations of the company or render 
defective any legal proceedings by or against it, and any legal proceedings 
which might have been continued or commenced by or against the company 
by its former name may be continued by or against the company by its new 
name Hence, notwithstanding the change in the name, there is no alteration 
in the legal status of the company, as its incorporation or constitution is not in 
any manner affected by the mere change tn name It continues to possess the 
same rights and wiU be subject to the same obligations as before the change 
of the name® So also a change in the name of the plaintiff company during 
the pendency of the suit does not affect the rights of the company II 
therefore the decree is passed m the old name of the company it can be 
executed by the company m its new name ’ But in the ense of a foreign 
company the court will protect when it has a market m that country to have 
the benefit of its name annexed by a home company ® 

3 Applicability—Ihe provisions of sub-section (1) regarding the 
restriction on name and of sub-section (2) excluding the two provisos appended 
thereto regarding the Controller s power to order a change of name within the 
time specified by hin>, apply to all insurers carrying on or about to carry on 


1 Ewingv DutUrcup Marganrte Co (I^l7)2 
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\^Slurlnant Mill Co (IMG) 3 All E R 
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insunncc business, mmcly, fire, marline, life, general 'or 
™ Tr‘''’“’"''I?'as defined in clauses (6A), (6B), (11), (13Aj 
biTs ee of section 2 of the Act But'as rcgards’on insurer carrying'on 
ouaness in life insurance contracts before the 27tli day of January, 193), 
S Assurance Companies Act, 1912, the Controller Mill ton 

reciv.ri *"*^1 JTon liim requiring him to change his name So also 
nmc,rr„*°i tti sul-section (3) Will apply to all insurers other than a 

aAct before the commencOTtnt 
c and after the expiry of six months from the commencement thereof* 

society"—‘‘Provident society" as defined m Part K 
fr, a person who, or a body which, not bcinp an insurer register 

P«,'?Tr / (whether corporate or unmeorporate) under 

(Insurance Act, 1938) carries on the buSmefes ofinsunng the 
annuity of or equivalent to one hundred'rupees or less, 
uncertain period, or (6) a gross sum of one thousand rupees 
nvpr Q* » tn a lump sum or in uvo or more instalments 

hnm,c,?^f exclusively m both enSes (a) and (A) of any profit or 

contingene.M"5rofwT“l'‘‘‘‘’™"*"'’“"“^ ™happeuing of any of the 

(a) the birth, marrnge or death of my person or the survival by » 
stated or implied age or contingency , 

(A) failure of issue , 

*^®**Stotis or other ceremonial occtsioa, 

(d) loss of or fetirebient from employment, 

(e) disablement m consequence of siclhess or accident 

(/) the necessity of providing for the education of n dependent, 

codtxngency which may be prescribed or uhich may ^ 

ah inslrcAo‘’cha*n7p'V‘ Conu-olko under this section dirccmS 

court bavmgjurist?icUon"‘""'“''PP“'“*’''®'“* “PP“* 

6 No insurer iricorporated ifter, or who commenced carjl 
Requ.remtnt, „ mg on the businfess of life insurance m In“'^ 
vhethtr solely, or ni common with any other 
shall be reeistbred 26th day of January, 193?' 

hot less than filtv tb 1 * ivbrt!ing capilal a net sum ^ 

made before °f ‘he deposit to be 

Act, and exclusfve fn „™cSe ' Itk 

as preliminary expenses it, til “f tiny sums payaW 

y penses in the formation of the company 

1 itg»lto.«,Anag„ ^WroPSK 

? fAfO'e^ditj’, iKfe and obiic: q , j/l, 

3 toptlal ^ ^ ' A net sum 0 / not lest th^ 


4 expensts tn the forma- thousand rupees 
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1 Legislative changes —The word "India” occurring m the section 
haSjbeen substituted by Act LXII of 1956 

2 Applicability, scope and object —The provisions of this section 
apply (») to all insurers carrying on any class of insurance business incorporat¬ 
ed tfter the 26th day of January, 1937, and (li) to those insurers whether 
incorporated on or before the said date but commencing to carry on the 

business of life insurance m India either solely or in common with any other 
business after the 26th day of January, 1937 Thus, a company incorporated 
before the 26th day of January, 1937, but commenced life insurance business 
after that day must have the required working capital as provided in this 
section, but a company incorporated before the 26th day of January, 1937, but 
doing insurance business after that date other than life insurance business 
will not' be required to have the required working capital for its 
registration 

This section has to be read subject to sub-^ections (2) and (4) of section 3 
of the Act as clause («/) of sub-section (2)^of section 3 enjoins that an applica¬ 
tion 'for registration of the insurer must accompany, amongst others, an 
affidavit affirmed by his principal officer authorised in that behalf declaring 
that the provi3ion,Stas to the,working papital,as provided m this section have 
been complied with, that is to say, thCjinsurer, if the provisions of this, section 
are appiicaEie Whim, has the wprking capital of Rs 50,000 exclusive of the 
deposit contemplated under section 7 of the Act and of the preliminary 
cxpfenses'^in thCiformation^of the, company Further,,failure to,file the said, 
affidavit as required unde^ the said clause, his application for registration will 
not be a valid application under sub-section (2) of section 3 and his applica¬ 
tion may, be rejected on that ground ^,Moreover, it will be either a non- 
compiiance|with the,provisions of thei Act or a contravention thereof/and 
hence his^registration willjbe liable tO(be cancelled under sub-section (4)iOfi 
the Act , ,, , ‘ 1 , 1 

Thepbje^ct of the section may be gathered from the report of the Select 
Committee thus^ 'Id the^case of individuals as jivell as firms and companies, 
the insurer must have adequate working capital -at his’'disposal) before com¬ 
mencing business and the minimum sum necessary is exclusive of deposits 
and of preliminary, expenses incurred, m, the floating of a company” The 
section also servps two purposes viz , (*j it prevents small companies having 
mushrpom growth from carryingj on insurance business, andi(ii^it ensures 
more effective managejncnt and assures the stability of the company, which 
IS jiecessary specially “in case of life insurance, businesSj where ordinary man. 
takes a policy by wpy of Investment to provide funds to himself at his old age 
or to his family on death , 

3 I* Working capital *'—The ordinary dictionary meaning of the word t 
* capital” m relation to business is fund, stock or moneyj with which company 
or person enters into business It also means accumulated wealth used m pro¬ 
ducing more It may be fixed, # g , machinery, etc or circulating or floating, 
f S t goods, money, etc The word ‘capital’ in company law is used in various 
senses, such as, (i) nominal or authorised capital, (li) issued capital, (in*) paid- 
up capital (ip) reserve capital or more precisely known as reserve liability, (p) 
equity share capital, (pi) loan capital, (wi) fixed and current or circulating 
capital, and (put) quasv-capital or statutory funds, namely, share premium 
account and capital redemption reserve fund The nominal capital is, strictly 

u ' J'ot ‘capital at all, it represents only an authority by the shareholders 
to the directors to create new capital by issue of shares and hence it is ]^own,as 



Vst 


‘ r ~ ”»■'' •''.*s^“l'ii““--"‘s. iS 

—?* s-'-srs n -ist™ “•"“' “ , 

;sr'»-s s‘5fr;.““* ...^.-nrS 

tnauagetn®'^^ ^artassmeot J afotm ^ ^aiutory ' rtpa^V ^ 

C«nP»'"« and f and o 


P»(U-f 


97 


S 6A ) REdUIREMENTS AS TO CAPITAL STRUCTURE 

These promoters expect generally to make or obtain some profit or advan¬ 
tage out of or m relation to the transaction and the> also agree to pay the 
preliminary expenses, which the company after its incorporation reimburses to 
them, but there should be provisions to that effect m the articles of association 
to pay such costs and there should be disclosure that the promoteis are making 
profits and also the amount tlicrcof Preliminary expenses may include the 
costs of drawing ot memorandum and articles of association any contract 
drawing fees of those documents, printing, stamp duties and registration, that 
IS, all out-of-pocket expenses It may also include the promoters remuneration 
or profit Hence, advisedly such expenses which are found generally from 
the current fund of the company have been excluded from computing the 
working capital’ of an insurance company under this section 

5 net sum of not less than fifty thousand rupees A 'working 

capital’ required under this section is a net sum of not less than fifty 
thousand rupees The phrase “net sum means a sum free from deduction or 
remaining after necessary deductions as opposed to the phrase “gross sum” 
winch means a sum without any such deductions The minimum amount 
required under this section for the working capital ’ is rupees fifty thousand 
without any deduction Ihus it has been provided in the section that the 
amount of rupees fifty thousand should be exclusive of the amount of deposit 
to be made und^r section 7 of the Act and of the preliminary expenses in the 
formation of the company 

6 Mutual Insurance Company and Co operative Life Insurance 
Society—Similar provisions have been made in respect of Mutual Insurance 
Company and Co-operative Life Insurance Society * 

7 Provident Society—Provisions ofa working capital have also been 
made in respect of a Provident Society * 

6A. (1) No pvibUc company limited by shares having its 

^ ^ registered office in the States shall carry on life 

ca^8i”*siru«urc** and insurancc business, unless it satisfied all the 
vocing rjghts^nd mam conditions, namely ,—• 

ttnance of registers of ' ' ' 

bcneScial owners of 

shares 

(i) that the capital of the company consists only of 
ordinary shares each of which has a single face- 
value , 

(n) that, except during any period not exceeding one year 
allowed by the company for payment of calls on 
shares, the paid-up amount is the same for all shares 
whether existing or new 

Provided that the conditions specified in this sub-section shall 
not apply to a public company which has, before the commence¬ 
ment of the Insurance (Amendment) Act, 1950, issued anv shares 
other than ordinary shares each of which has a single face-value 


if" 
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or any shares the paid-up amount whereof is not the same for al 
of them for a period of three years from such commencement 

(2) Notwithstanding anything to the contrary contained i" 
any law for the time being in force or in the memorandum or 
articles of association but subject to the other provisions contained 
in this section the voting right of every shireholder of any pn>>» 
company as aforesaid shall in all cases be strictly proportionate to 
the paid-up amount of the shares held by him 

(3) No public company as aforesaid which carries on lA 
insurance business shall, after the commencement of the Insurance 
(Amendment) Act, 1950, issue any shares other than ormnay 
shares of the nature specified in sub-section (1) 

(4) A public company as aforesaid which carries on ' 
insurance business— 

(a) shall maintain, in addition to the register of 

to be maintained under the Indian Companies j 
1913 (VII of 1913), a register of shares in which scm 
be entered the name, occupation and address o 
beneficial owner of each share, and shall inc<)tp 
therein any change of beneficial owner declared J 
It within fourteen days from the receipt O' 
declaration , 


(b) shall not register any transfer of us shires— 

(/) unless, in addition to compliance being 

the provisions of section 3+ of the Indian ij 
panics Act, 1913 (VII of 1913), 
furnishes a declaration ir ihe prescribed 
to whe her he proposes to hold the shares ^ 



(JJ) where, after the transfer, the total paid-up boW'", 
of the transferee m the shares of the comp"^ ^ 
likely to exceed five per cent of its paid 
or where the transferee as a banking or 
ment company* is likely to exceed two and a 
per cent of such paid-up capital, unless the P 
wous sanction of the Central Government n- 
been obtained to the transfer ^ 

(5) Every person who has any interest in any share of 
company rererred to m sub-secl.on (4) which stands in the "“J*. 
of another person in the register of members of the company, sb’ 
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within thirty days from the commencement of the Insurance 
(Amendment) Act, 1950, or from the date on which he acquires 
such interest, whichever is later, make a declaration in the 'pre¬ 
scribed form (which shall be countersigned by the person in whose 
name the share is registered) to the company declaring his interest 
m such share, and notwithstanding anything contained in any 
other law or m any contract to the contrary, a person who fails to 
make a declaration as aforesaid in respect of any share shall be 
deemed to have no right or title whatsoever in that share 

Provided that nothing in this sub-section shall affect the right 
of a person who has an interest in any such share to establish in a 
court his right thereto, if the person, in whose name the share is 
registered, refuses to countersign the declaration as required by this 
sub-section 

Provided further that wheie any share, belonging to an 
individual who has made any such declaration as is referred to in this 
sub-section, is held by a company in its name in pursuance of any 
trust or for the purpose of sate custody or collection or realisation 
of dividend such individual shall, notwithstanding anything con¬ 
tained in the Indian Companies Act, 1913 (VII of 1913), or in the 
memorandum or articles of association of the company which has 
issued the share, be deemed to be the holder of the said share for 
the purpose of exercising any voting rights under this section to 
the exclusion ot any other person 

I (6) If the total paid-up holding of any person in the shares of 

* a company referred to in sub-section (I) on the commencement of 
’ the Insurance (Amendment) Act, 1950, exceeds two and a half per 
‘ cent'of Its paid-up capital where that person is a banking company 
f or an investment company, or five per cent of its paid-up capital 
' m any other case, he shall not be entitled to‘any vote as a share- 
" ho’der of the company in respect of such excess holding of shares 

'f (7) Where the total paid-up holding of any person in the 

share of a company referred to in sub-section (1) on the date of the 
commencement of the Insurance (Amendment) Act, 1950, exceeds 
five per cent of its paid-up capital where that person is a banking 
company or an investment company or ten per cent of its paid-up 
^ capital in any other case, he shall dispose of the excess holding of 
shares within three years from such commencement or such further 
‘ j period not exceeding two years as may be allowed to him by the 
Central Go\ ernment 

(8) If after the expiry of three years or of such further period 
/ uj may be alloksed to any person under sub-section (7), the total 
paid-up holding of any such person had not been reduced to the 


100 


THLINSUR\NGI ACT 


[S 61 


I imits specified m that sub-section, any sliares m excess of the limit) 
specified in that sub-section shall vest in the Administrator General 
ot the State jn which the registered office of the company concerneo 
IS situate and the Administratoi-Gcneral shall take such steps a) 
may be necessary for taking charge of any property who has so 
vested in him and shill dispose of the said shares and the proceed 
thereof in such manner as may be prescribed 


(9) Subject to the other provisions contained in this secW 
but notwithstanding anything contained in the Indian Compam 
Act, 1913 (VII of 1913), or jn the memorandum or articles 
association of any such company as is referred to m sub section [ h 
no such company shall refuse to register the transfer of any stia 
where the transfer is for the purpose of securing compliance" 
the provisions of sub-sections (7) and (H) 

(10) The Central Government may, subject to such 
lions as it may think fit to impose, e\empt from the 
sub-sections (6), (7) and (8) any insurance company, m (|jg 
where the total paid-up liolding ol such insurance company i**. ^ 
shares of any other insurance company exceeds the limits spec 
in the said sub-sect ions, if tlie othei insurance company is or 

be made a subsidiary company of the insurance company 

Explanation —For the purpose of this section, the 
of a person in the shares of a company shall be deemed to inciu 

(/) the total paid-up holding in such shares held by 
person in the names of others , and ^ 

(;;) if any shares of the company are held— i 

(a) by a public limited company, of which such 

IS a member holding more than ten 
the paid-up capital, or i » 

(b) by a private limited company, of which such 

IS a member, or t 

(c) by a company of which such person is a he 

director, manager, managing agent or m 
has a controlling interest, or i 
(rf) by a firm in which such person is a paitiier, or 


(e) by such person jointly with others, 
such pirt of the total paid-up holding of the company or firm jJ 
the total joint holding in those shares, as is proportionate 'O j. 

^omnl’ne”,? *’)' person to the paid-up capi'al of 

the ^sc jo^ot hoidia^j 
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1 Legtslatm tkanges 

2 Date of eonirreneemettl of the tnta- 
raw (<4mfn(imfnO /Icl, i950 

3 AppUeabshty 

4 Object and scope 

5 Share capital ani calls on share, 
sub seettan (/) 

6 Voting right of every shareholder^ 

sut-secUcn (2^ 

7 Afamtenance of registers, sub section 

(^) («) 

8 **SkaU not register any transfer of 
its share,** clause (6) of sub-seclton 

< 4 ) 

® Person having interest in any share 

1 licgislative changesThis s-ct-ss v-ai i*’ 

of\9o0 

2 Bate of commencement of ci' Jsasrrztrs^ t-n'idmeni) Acl 

1930—The Insunnce (Amcndti»eni)Aci. ^ A fr »ni Is loo*- 

1950 

3 Applicability—Tlie pr<)-Li-cr j-r;jj o—a .-ohr 1 ,|. uj at: 

itiswt which » a public coupa j ,v« la, ,ra, -crni 

oHice m any of the States m Indu a« i =r--» a.. J 

But the application of the pro '-i-- o-st V,„ t^a 

period of three years from Jr J nr <- » ou ,y * ’•js 

issued (0 any shares other ih^j crCns-r's '!1 Vs % 


nrf ^ Art XLVn 


value, or (n) any shares the psaJ-- i.- 
all of them, when these ihara rf-'- ^ 
the Insurance (Amendm^r..) As; 
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provided therein, sub-scction (3) alio restricts it to issue any shares oi ® 
ordinary shares of the nature specified in sub-section (I) a 

gives certain directives to such a company in llic 

registcrof shares in conformity \Mtb clause (a) ofsub-scction (4)anci r 
of Its shares in the manner provided in sub clauses («) and (ii) o| clau w 
sub section (4) Sub-section (5) of this sccuon provides for a dcclarati 
made by every person having any interest many of its shares in term 
tioncd therein Sub-sections ( ) and ( ) of this section 
upon a banking company or an investment company or any other c 
in the matter of holding total paid-up capital and the right ofvoing 
shareholder m respect of excess holding of shares Sub *®^**°|L 
prescribes the manner in uInch excess holding ofshans has to ^ 
of Sub-section (8) provides for the consequences of failure to pjo- 

holding of shares and sub-section (9) directs the companj irrespective o 
Visions in the memorandum or articles of association to register the r ^ 
those shares Sub-section (10) empowers the Central GovcrnmciU 
certain insurance companies from the operations of sub-sections {o), {) 
of this section The holding ol a person in the shares of ^ to the 

purposes of the section has been explained by an explanation appea 
section 


5 Share capital and calls on share, sub section (1)"“^ bciocor 
whether public or private and limited by shares or otherwise has to 
porated now under the Companies Act (I of 1956) The Insurance 
or Its numerous amendments cannot bring any company into 
to confer on it a legal personality as the Companies Act does But 
intorporatcd as such has to comply with the various provisions lection** 

Act J938, if It has to carry on insurance business in India and hast® 

une of such provisions which a public company limited by busi 

comply with when it carries on or commences to carry on life insura . ^jjy 
ness and has its registered office in any of the States of India that 

been noticed that after the commencement of the Companies Act, shard 
dll share capital whether of existing companies limited by shares “ j can 
arc issued after the commencement or of such companies newly ramtal, 

be only of two kinds vtc , equity share capital and preference share j,t 
but other kinds of share capital if already issued before the comnicnccu. 

OI the said Act, are not affected by the Companies Act 1956 ' 

The provisions of sub-section (1) of this section restrict such sh^e 
of a public company limited by shares and having its registertd c ffice 
States and carrpng on life insurance business to only one kind pf share cap 
ttz. Shares each of which has a single fUe-valuc and 

Companies Act. 1956 such ordinary shares should be equity shares 
insurance companies cannot have any other kinds of shares and even 
preference share capital as contemplated by the Companies Act, 1956 

A shareholder of a company limited b, shares need not pay the wh”'' 
nominal amount of Ins share to the compand .11 at once when aequiring W® 
share The moneys payable on the shire have tube pa.d by h.m vvhena 
call for payment is made upon him by the company or at the dates fi«d fM 
payment by the terms of issue of shares Although, strictly speaking ^ 
msta ment payable by the terms of issue at a fisel date ts not a call,'>>' 
articles of a company usually provide that any sum payable at a fia=<* 


•panics ^ct 1956 and Note 3 under S 6 pp 140-14! 
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shall be deemed to be a call duly made and payable on the date on which it 
became due and the consequences of non-payment as provided therein shall 
also apply to such a case ^ But if his shares have been issued as paid up, 
whether for cash or otherwise, he would be wholly exempt from calls So 
also when his shares have been issued as partly paid up or if some prior bolder 
has paid in part he would be pro tanto exempt from calls 

A call IS made by the directors of the company pursuant to the articles 
of association of the company In making a call care must be taken that the 
directors making it arc (a) duly appointed and (b) duly qualified, that the 
directors’ meeting has been duly convened that the necessary quorum is present, 
and that the resolution making the call is duly passed and it specifies the 
amount of call, the time and place of payment and that a proper entry is made 
in the minutes * 

Calls should be made part passu unless the articles otherwise provide 
Section 91 of the Companies Act, 1956, provides that where after the commence¬ 
ment of that Act, any calls for further share capital are made on shares, such 
calls shall be made on a uniform basis on all shares falling under the same 
class The provision m the Act of 1913 authorising a company “to make 
arrangements on the issue of shares for a difference between the shareholders 
in ih* amounts and time of payment of calls on their shares” has been omitted 
in the Act of 1956 on the considcrati m that such power was open to abuse ® 

Clause (ii) of sub section (I) of this section provides that all shares, 
whether existing or new, shall have the same paid-up amount but exception 
to this rule has been made in respect of those shares where the company 
allowed payment of calls on such shares within a period not exceeding 
one year 

^ ‘‘Voting right of every shareholder,” sab section (2)—A share¬ 
holder s vote 18 aright of property which he may use as he pleases The 
propriety or impropriety of his motive in casting such vote this way or that 
way is immaterial and he is always at liberty to exercise his own judgment as to 
how he shall vote * Section 87 of the Companies Act, 1956, tnler c/io, provides 
member of a company limited by shares and holding any equity 
srare capital therein shall have a right to vote, in respect of such capital, on 
placed before the company, and his voting right on a poll 
shall be in proportion to his share of the paid-up equity capital of the com- 
pany Section 89 of the same Act also provides that if at the commencement 
ot the said Act any shares, by whatever name called of any existing company 
hinited by shares carry voting in excess of the voting rights attaching 
under section 87 aforesaid to equity shares in respect of which the same 
amount of capital has been paid up, the company shall, within a period of 
one year from the commencement of the Act, i e , 1st April, 1956 , reduce the 
voting rights in respect of the shares first mentioned so as to bring them into 


1 


2 


SeeCroskrtv BardtcfUaln (1863} 4 Giff 
'' ^taomatie Telephont Co 
^ IVftiKaJUr V Ktrsham 

^ ^ Rustian SpratU 

LU (1898) 2 Ch 149 

HowUachCoatCo v Teagu (I860) 5 

liSSl x?'® R 

lOwrUMirti/ifCo V McLit'sr (1875) UR. 


! App Cai 46 Auiltn s case (1871) 
24 L T 932 Re Cawley and Co (1889)42 
Ch D 209 Cornwall ete Mtmng Co v 
Benneil (I860) 5 H s.nd N 423 
See S 92 of the Companies Act 1956 
Sec Pender v Lushingien (1877) 6 Ch D 
70 J/prth H'esiTrorupcrlatton Co v Dealte 
(1887) 12 App Cat 589 Burlandv barle 
(1902) A a 83 



104 


THC INSURANCE ACT 


(S 6A 


conformity with the voting rights attached to sach equity shared as provid^sd 
under section 87 In short, section 87 of the Companies Act prcscnb s that 
voting rights should in all cases be in the same proportion as the amaucit q» 
share capital paid up Section 92 of the same Act, while empowering the com 
piny to accept unpaid share capital although the same is not called up 
the member shall not be entitled to any voting rights in respect of the monejS 
so paid by him until the same would, but for such payment, become pies'-nty 
payable The object of section 92 is to make it clea-ihat payment 
amount voluntarily towards the uncalled share capital, wiU not give vo log 
rights m respect of that amount **' 


The provisions in suh-section (2) of this section of the Insurance 
m line with the provisions of the Companies Act, 1956, that is ^osay.ihcvowj 
light of every shareholder of any public company limited by shares an 
uie insurance business shall in all cases be strictly proportionate to the pa 
up amount of the shares held by him 


Where a share carries a vote, the shareholder has the right to 


have hiJ 


tote recorded ® Consequently, to such a case the rule in Foss v Harh ' e 
not applicable The rule in Foss v HarboUU postulates that any me® . 
the minority cannot take legal proceedings against the ,i,at do 

fraudulent acts uhen at the general meeting the majority resowed j 
iction should be taken against them Ihtsrule has been clearly 
by Jenkins, L J in Edwards v HatltwsH * 

c .L ^ ^ Maintenance of registers, sub-section (4) (a) —Under 
of the Companies Act, l95o, every company must keep m one or mo . . 

A register of its members, and enter therein the l^ollowing particular \ 
name address and the occupation (if any) of each member, (^) J"* v, date 
which ca^ch person was entered in the register as a member, rnrihef 

at which any person ceased to be a member The same section tur 
provides that m case of a company having a sh^re capital the shares . 
each member, distinguishing each share bv its member, and *be amou P . 

or agreed to be considered as paid on those shares For non-comphance ‘ 
these provisions a fine not exceeding Rs 50 for every day so long Sj- 
r^nn“ t has bccn provided In the case of a hrm *be fir® ^ 

cannot be registered as a n.embcr but only the partners of the 
nf ‘ I?joint-holders e In the case of the subscribers of the 

no allotment 13 required and no cmry m the register of members is nfC«s ? 

m order to constitute membership ’ 


^wUeportorihejQml Commitlec par# 

\ Lnhingtm ( 187 ?) 6 Ch D 

70 tm the Jtuiant case Jcsjel M R 
oh»etsedihatil,cr,5hl of a member Vo 
nrord hij vote v»a» an individual and 
member) 
^*“50) 2 All 

(I8n>2lla e46) 

(1‘50) 2 All E R lOfrI 

S llOof 

ihclUvhihComiameiAet 

Ufc«ra<ni (iniO) 1 K B B 68 
I*’***"-* ®;;an«l 10(1910) AC SU 


Ch App 831 >-b=r,: ‘?"’pSS wj'’'' 
firm c n be registered inFnS** ppt * 
partnership name alihouS” * 
leja! entity - (187^)^ 

SU L/>ivifn and Proinnnat 29^ 

Ch D 525 J^ueds case 
D 444 Alexandtr v r,>/ 

Co (1900) I Ch 63 Rt 1>P ’" ‘ ,jtr 

senber who had nn been 1 1* ^ ef 

reamer was held liable L 

tune years for the shares for /jjgO 

suhicnlcd but see Duttlf'* ‘^u.crib't^ 
3Ch 4/3 when a subscrihcf *1 t[^ 
onbehalfofhii firm was dischars*^ 
the obligation 
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Besides maintaining a register of member as aforesaid clause (a) of sub¬ 
section (4) of this section enjoins that a public company limited by shares and 
having Its registered oflice in any State in India must maintain a register of 
shares and enter therein name, occupation and address of the beneficial owner 
of each share Moreover, any change of bcnefical ouner declared to it and 
such change shall be incorporated in the register of share within fourteen days 
from the receipt of such declaration 

8 "Shall not register any transfer of its share" clause (b) of sub¬ 
section (4)—Ordinaril) under the Companies Act, 1956, a transfer of shares 
is not registered unless a proper instrument of transfer duly stamped and 
executed by or on behalf of the transferor and by or on behalf of the tr nsferce 
and specifying the name, address and occupation, if any, of the transferee has 
been delivered to the company along with tl c share certificate and where no 
such certificate is in existence, along with the letter of allotment of the shares 
A transfer of shares may also be registered by the Board of Directors when the 
instrument of transfer signed both by the transferor and transferee is lost 
but in such a case an application in writing has to be made to the company 
by the transferee and such application must bear the required stamp for an 
instrument of transfer and It must be proved to the satisfaction of the Board 
that the instrument of transfer so signed by them is lost A transfer of share 
can also be registered and the applicant can be registered as shareholder where 
the right to that share in the company has been transmitted by operation of 
law ^ An application for the registration of a transfer of the shares or other 
interest of a member in a company may be made either by the transferor or by 
the transferee * 

There is no definition of the expression dul> stamped m the Companies 
Act, but It has been defined in section 2 (11) of the Stamp Ac Where 
adhesive stamps have been affixed to the instrumenls of transfer but they have 
not been cancelled, the instruments are not ‘duly stamped and the company 
18 justified in refusing registration of the shares concerned hei e a company 
registers an instrument of transfer not duly stamped Its action IS illegal but it 
IS not liable to make good the amount of the stamp dut> * A registration of 
transfer without production of the share certificate is not invalid although it 
IS illegal to do so without a proper msirumcnt of transfer * 

In transferring his share a shareholder may sign a blank transfer and 
hand it over to a purchas'r or mortgagee with authority to the holder of it 
for the time being to fill in the name of the transferee , and such a transfer 
when filled up can be sent in for registration and no objection can be raised 
by the company to its validity A blank transfer transmits the transferor s 
title to the shares, both legal and equitable and the transferee cart fill up the 
blank and ask for the registration of his name in the books of the company 
without the risk of his right being defeated by the registeied owner or any 
other person deriving title from the registered owner® But the company 
cannot register a blank transfer unless the blank is filled up and it is duly 
stamped ’ 


t SwS 108 Companies Act 1956 

2 5«S 110 of the same Act 

3 CeronaixonTia Co Ud In re 1961'Cal 
528 t/nton of Indvi v Kutu VtUn T ons 
ports Lid (1958) Com Cas 29 
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(1958) Com Cas 565 
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the real crmide'ration'* IhTrf "’“tumem of transfer is less tta 

the company SMo aoo 've n'’? ''■= 

to apply under section 1 a transfer of shires, it is open to the transferee 

share'^reg.ster Act, 1956, fo? rectification of 4= 

refusal is no bar to such an aoDh^f^'a'^o IS" "PF"'"' ’“5 

in contravention of law PP"""‘‘°" Conversely if a transfer is rcgistertj 
company is not bound to root, >>>' Count A 

the authenticity of the transftr* transfer at once It may inquire < {, as F 


has bein pw.dVd“m seaio^m 
be preferred bv the tran r ^ ^ ^ Compantes Act The appeal may 

of tL Snsmission f or the person who gives mtimation 

has to brprX«dwnl„/^f'°" ‘he case maybe Suchappesl 

ofrefual Section 155 of “P the receipt by him of the noun 

Court to rectify the rcnistcAf Act, 1951>, confers power upon It 

(o) is without saffirifrif in cases where the name of any 

Lvmgbeen lnS m^ of members, or m 

from, or («) where defiiih without sufficient cause, omitted thcr 

on the regtmrJL tc, of " “""“"“"ty delay takes place m etiteri. 
member In all cases whored P"”°" having become, or ceased to btj 
made mine.pro iw,/ but whererequires it, the order to rectify v.ill 
facts had to be determinpH *noot questions requiring findings on dvsptJtw 

A forged and fraSdunftm,^^;l 

on that ground ’ ransfer being a nullity, the register may he red'5” 


their power^ •he'dfrmdore^ar^aMT!"'*"^ decide whether in eaere“"j 

such authority would be luLcml ® 1 Pnma/me, the 

confers the power upon “ ""“"‘'rial that the statute vfu« 

the extent of the power but tht expressly set « 

It IS to be exercised subiect tn tv. of the jurisdiction requires t 

section 155 where the'^O^uw ^^^ ‘^c Court und 

right exercised by the dirertoretV«^*u®i^^* J diciilly to adjudicate upon ^ 

bv the Articles of Assocntion ** of the powers conferred upon J 

by a public company limited hv t/I transfer of 

as aforesaid, besides complj ins\v!th^h on life insurance bus^ 

as aforesaid the transferee should fy 

form as to whether he proposes to a declaration m the prescn 

no/Tiinee, whetherjointly Or sever-iii charts for his own benefit or a 

’^^f V^opostd to be held L a nS k '^hen the shsj 

address of the beneficial owners S occupation an 

each unless tins IS done re’ of the beneficial interest ‘ 

can be made althoi’S 

rMpcct of such transfer ® ' Companies Act has been mu* ' 


I'sSi 2 hi li'^ljl*''"'" Cuturu, 

£'sr?;sS',“„A~ .upi. 

a. 333 E R (67.(IS,9 

R'f—h.iac, ,„q,, ^ 
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Further, where after such transfer, if it appears to the company that the 
total paid-up holding of the transferee m the shares of the company is likely 
to exceed five per cent of its paid-up capital, such transfer cannot be registered 
unless the previous sanction of the Central Government has been obtained to 
such transfer Similarly, in the case of a bankiig or an investment company, 
where the total paid-up holding in the shares of the company exceeds two and 
a half per cent of the paid-up capital, previous sanction of the Central 
Government will be required to register such transfer 

9 Person having interest in any share to declare his interest 
hub-section (5) —Sub-section (5) of this section requires a person who has 
any beneficial intereit in any share of the company which stands in the name 
of another person in the register of members of the company must make a 
declaration in the prescribed form to the company declaring his interest 
m such share The prescribed form of such declaration shall be countersigned 
by the person m whose name the share is registered and such declaration has 
to be made withi i thirty days from the commencement of the Insurance 
(Amendment) Act, 1950 i s , 1st June, 1950 or from the date on which he 
acquires such interest, whichever is later This failure to make the required 
declaration within the time aforesaid will entail him to lose his right or title 
whatsoever in that share But where the person m whose name the share is 
registered refuses to countersign the prescribed declaration form as aforesaid, 
the person having interest therein will not lose his right or title in that share 
to establish his right thereto m a Court of law 

The second proviso to sub-section (5) confers the voting rights of a 
shareholder in respect of shares belonging to him and where he has made the 
required declaration as aforesaid although those shares are held by a company 
in Its name either m pursuance of any trust or for collection of dividend and 
for the purpose of safe custody and even notwithstanding anything contained 
in the uompanies Act or m the memorandum or articles of association of the 
company 

10 Voting right in excess holding of shares sub section (6) —Sub¬ 
section (6) of this section restricts the voting right of a shareholder when he is 
an individual, a banking company and an investment company Thus where 
the total paid-up holding of any individual in the shares of a company as 
contemplated under this section exceeds five per cent of its paid-up capital 
he shall not be entitled to any vote as a shareholder of a company in respect 
of such excess holding of shares The same is the case with a banking company 
or an investment company when its total paid-up holding in the shares of the 
' company exceeds two and half per cent of its paid-up capital In both the 
' cases the excesses of 5 per cent and per cent respectively must be on the 
commencement of the Insurance (Amendment) Act 1950,» r , 1st June, 1950 ^ 

11 Reduct on of total paid up holding withm limits its failure, 

I effect of sub-sections (7) and (8) —Sub-section (7) of this section provides for ^ 
the disposal of the excess of the total paid-up holding of any person in the 
^ share of a company contemplated under this section, when such total paid up 

, holding exceeds five per cent of its paid-up capital in the case of a banking 

t or an investment company and ten per cent in any other case, at the date of 

. the commencement of the Insurance (Amendment) Act, 1950, te, 1st June 

’ 1950 The time-limit withm which such disposal has to be made withm three 

years from the aforesaid date or m any case within a further period not exceed¬ 
ing two years as may be allowed to him by the Central Government Hence 


1 Stt zUo Note 6 supra 
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under this sub-scction the Central Go\crnnicnt has been empowered 
further extension of time if the disposal of the excess paid up 
be made ivithm three years but such extension cannot exceed 
any ease 


1 he effect of the failure in disposing of the excess paid-up cenwl 

in the said period or within the extended period if granted 
Government is that an^ shares remaining in excess of the 
stated m the foregoing paragraph shall vest m the Administrator- 
State m which the registered oilicc of the company concerned is i 
Administrator-General of the State concerned has been 
charge of the said excess shares which have so vested in him ana 
them He has also been empowered to dispose of the sale procc 
shares in such manner as may be prescribed 

* , -jjje \H 

Rule 17B of the Insurance Rules, 1939, provides that m * j 
Administrator-General shall furnish full details of the shares so 
to the Controller and he shall try as early possible to _ ataP^**’* 


not lower than the price fixed b> the Controller who may vary P p^occe^® 
time to time The Administrator-General shall then hand over 


to such person who in his opinion, is by law entitled thereto 


sob-s«<^®® 


12 Company not to refuse the transfer of jVr of shard 

-Suh-R«rt.inn ^9^ nermits the comoanv to register the .i—».j *f 


(9)-Sub-section (9) permits the company to register .traces hdd'IJ 

where such transfer is made for the purpose of disposing juen 

excess of the permissible limits as provided m sub-section tU ,^^gectioa(®' 
disposal IS made by the Admmistrator-Gcneral by virtue o 
But such transfer to be registrable must conform to the aUho“ h 

in sub-clauses (i) and (ii) of clause (b) of sub section (4) ® „^paiue* Act ot 

such transfer may be contrary to anything contained m the t>o P 

in the memorandum or articles of association of the company 

13 Power of the Central Government *®*^****** nQ) 

Central Government has been giv^-n the discretion by sectio***^”' 

section to exempt an insurance company from the operali jns ol s insur^*^* 
(7) and (8) of this section where the total paid-up holding oi ® 1 iDU 

company in the shares of-my other insurance company qj. js J 

specified m the said sub-sections if the other insurance g^gjciuug 

be made a subsidiary company of the insurance company i*' 
discretion of exempti'^n the Central Government has power ° to 
restrictions as it may think fit to impose on the insurance comp i 


such exemption is granted 




14 ' The holding of a person in the shares of a 


ing of Explanation —The total paid-up holding of any person 
- .... • ; detcrmiueu 


of a company wxthm the meaning of this section has to be - 

mg to the meaning given to the phrase the holding of a person m 

of a company’ in the Explanation appended to the section fl’' 

given in the Explanation is for the limited purposes of this seciw j,ij 

expression would mean to include not only the total paid-up 

own name but it will also include the total paid-up holding m %<,) b/* 

him m the name of others If any shares of the company are held'-\ 

public limited company of which such person is a member 
more than ten per cent of the paid-up capiul or (i) by a private 

cornpany, of which such person 15 a member or (c) by a company 
such person is a managing director, managing agent or m whicn 
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controlling interest, or (if) by a firm in which such person is a partner, or (e) 
by such person jointly with others , in each of these cas6s, such part of the 
total paid-up holding of the company or 6rm or of the total joint holding in 
those shares would be proportionate to the contribution made by him to the 
paid-up capital of the company, the firm or the joint holding as the case 
may be 

6jB (1) For the purpose of enabling any public company 
Provision for s curin insurancc busincss to bring its 

<ompiianocw°iih*r^mr(i Capital structurc, jnto Conformity with the 
JimrtJre*'"’® capital requirements of section 6 A, an officer appointed 
^ in this behalf by the Central Government may, 

notwithstanding anything contained in the Indian Compames Act, 
1913 (VII of 1913)— 

(a) examine any scheme proposed for the purpose afore* 
said by the directors of the company 
Provided that— 

(i) if the scheme has been placed before a meeting of 

the shareholders for their opinion and has been 
forwarded to th6 officer together with the opinion 
of the shareljolders thereon , and 

(ii) the scheme does not involve any diminution of the 

liability of the shareholders in respect of unpaid- 
up share capital, 

{b) invite objections and suggestions in respect of the 
scheme so proposed , and 

(c) after considering such objections and suggestions to the 
scheme so proposed, sanction it with such modifications 
as he may consider necessary or desirable 

(2) Any shareholder or other person aggrieved by the decision 

ol the officer sanctioning a scheme under sub-section (1) nmy, 
within ninety days of the date of the order sanctioning the scheme, 
prefer an appeal to the High Court withm whose jurisdiction the 
registered office of the insurer is situate for the purpose of] modify¬ 
ing orjcorrecting any such scheme for the purpose specified in sub¬ 
section (1) I 

(3) The decision of the High Court where an appeal haS 
been preferred to it under sub-section (2) or of the officer aforesaid 
where no such appeal has been preferred, shall be final and binding 
on all the shareholders and other persons concerned. 

STNOPSIS 

1 LrgislattTfe changes 5 Scheme, requisites and nature of, 

2 Object and scope sub-section (/) proviso 

3 Ojicer kis appointment and /one- 6 ^peal, ja&-seetton (2) 

tions 7 Finality of the decision, sub-Section 

4 *‘Any scheme*' sub-sectioa (/) (a) ^ (5) ^ 
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Act XLWI^of section like section 6A has been ins-rted 

compani^ca^^ *”'* object of this section is to help any public 

within fii, insurance business to bring its capital structutt 

main pi^riftoTaUsection,, section 6A In 

6A sf) company to implement the provisions of Section 

business at difhculty m carrying on the life insutaacc 

commencement of the Insurance (Amendment) Act, 1950 

has b(^ to serve the purpose, the Central Govemracit 

m the Cmrrmrx ^ A ^ an officer, notwithstanding anything contaifltd 

any prenarS ®*^nime, scrutinise or modify any scheme if there n 

com’pli^mce wiX company m terms of this section and intending to secure 
section 6A of tfl,» capital structure as envisaged in 

schema if r ^ officer has also been empowered to sanction such 

case ^ or to modify ,t according to the exigencies of each 

lOg comnanv prepared and drawn by the directors of the intend 

right of anrrL 7 provisions of section 6A and this section A 

comnam the shareholder of the said intending 

sanctions *?! P^”on aggrieved by the decision of the said officer when be 

whe«the«lLredTL to the High Court of the State 

oftbcHiehSouw £^?‘^ insurer is situate The appellate decision 

«cheme, if there be t**",.***® officer sanctioning or modifying the 

nie, iJ there be no appeal therefrom, has been made final 

haj bwn em^ower?,5“ appointment and functions -The Central Govemmeol 
The officer \^en «n^n*n officer contemplated under this s*®^ 

ing functions PPomted by the Central Government will have the 

*comDanv^T*”* scheme made by the directors of a 
carrvtnJ ^vmg its registered office m any States of India au 
provm<^ of business intending to implement the 

^ ^ scblmV^iJaceJbefore^hi^ suggestions in respect of the prop(J«‘^ 

^‘brschcmysubmm^^^ in respect of 

ii-hcme^m lolo or to^modf^^T'^ officer has the power either to sanction th® 
Before taking the sebpm consider necessary or desiraWe 

ometr m bl ramS ”ha.' “ ’> *>=■= duly of the sa'f 

of the slnreholdrrs of thr the scheme was placed before a 

•hireboWm in thij rceird had “P'”’”" > ‘be opinion of lf> 

Wlho »th™a.l,olfdo„ „o, .l , <brwardod to him with iho jchrma 
lioWeis in rcjpect of unpaid on .l"' ‘‘"‘raasc m the Inbiliiy of the iha''" 
upaid up iliarc cap„a) of the compan, 

4 ‘Any scheme * » u- 

of two Jtindrr,“■''''r the CompaoiM 
and (b) schemes of rcconstrueimn -•* compromise and arrangei^' 

pimpaoiriAct 19aG pmvido for «"'*Sjctlonj 391 IO 39 p of ih' 
fnnil w Kmc oi!,„ pricrrjfn/ ,«‘b''u=» Eeiidtj a scheme may aho 
wiodmeup In «uch a case th^Dro^d, ? ‘'^urhon of capital ora stay jf” 
me procedure fcr that purp , ,iu„ be fol owca >" 
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conjunction with the procedure of the section under which the scheme ii 
effected ^ 

The expression ‘*any scheme” under this section must be a scheme for 
securing compliance with the requirements relating to capital structure as 
enjoined under section 6A Section 391 of the Companies Act, 1956, aho 
includes within its fold re-arrangement of capital structure of the company by 
consolidation of shares of different classes or by division of shares into shares 
of different classes or by both these methods The word “arrangement” as 
defined in section 390 (6) of the Companies Act includes a reorganization of the 
share capital of the company by the consolidation of shares of different classes 
or by the division of shares into shares of different classes or by both those 
methods All modes of reorganizing the share capital, including interference 
with preferential and other special rights attached to shares can properly form 
part of an “arrangement ’ with members ^ The principal difference between 
section 391 of the Companies Act, 1956 and this section of the Insurance Act, 
1938, IS that m the case of the former the scheme in order to become operative 
requires the sanction of the court, while in the case of the latter the sanction of 
the officer appointed by the Central Government in this regard is necessary 
It has been observed by the Privy Council in iSfimoti Prttntla Dtvt v Peojdtt 
Bortfc,® that a scheme, when it is sanctioned, cannot be varied by a mere agrees 
ment of the parties as such a sanctioned scheme comes to have statutory force 
and has greater sanctity than a mere agreement beiwecn the parties affected 
But if any part of the scheme includes anything which the parties cannot bind 
themselves to do, then that part of the scheme has to be treated as a nullity * 

5 Scheme, its requisites and nature —A scheme, under this section 
before it can be placed bef ire the officer appointed by the Central Government 
for sanctioni must satisfy the following (t) that it has been placed before a 
cneecing of the shareholders for their opinion, (ti) that the opinion of the 
shareholders on the scheme has been forwarded to the officer along with the 
scheme , and (nt) that the scheme docs not involve any diminution of the 
liability of the shareholders m respect of unpaid-up share capital If the 
scheme laeV.% m any of the above reqnwemenU, the officer concerned wvU refuse 
to examine it Further the scheme must be a scheme prepared by the direc¬ 
tors of the company for the purpose of securing compliance with the require¬ 
ments relating to capital structure as required under section 6A of the 
Insurance Act, 1938 When the scheme has not been prepared for the 
purpose aforesaid the officer concerned has no jurisdiction to entertain it 

In according sanction to any scheme under the Companies Act, 1956, 
particularly, schemes under section 391, the Court generally secs that in 
addition to the provisions of the Act being complied with, the members or 
creditors or any class or classes of them were fairly represented by those who 
attended the meeting, that the statutory majority were acting bona fide and not 
coercing the minority xn order to promote any other interest adverse to those 
of th- class represented by them and the arrangement is such as an intelUgent 
honest man belonging to the class concerned or affected, might reasonably 


\ 
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approve The Court sanctions the scheme which 13 fair and reajoiable aaJ 
r faith and jfit could reasonably be supported by sensible pwpl' 

to be for the benefit of each class of the members or creditors concerned * Th 
^heme must be within the powers of the cohipany and not uUfamns IfU'* 
eyond the Company’s object or powers, the court will have no junsdicuoato 
sanction n 3 j »* » 


The effect of a scheme either under the Companies Act or under the 

nsur^ce Act is “ta supply by recourse to the procedure thereby pres nW' 

le absence of that individual agreement by every member of the cUu 
scheme which would otherwise be necessary to give it 

validity 


fr Appeal sub-section (2) —Sub-section (2) of this section has coo 
lerred a right of appeal on any shareholder or other person aggrieved to fuia 
wK decision of the officer appointed by the Central Goverom Qt 

latter sanctions the scheme in terms of sub-section (1) to the Hsg 
office of the company is situate 

appeal has to be preferred within ninety days of the date of the order san 
uoning the scheme The appeal will he for the purpose of modilymg or couc 
mg any such scheme - 


^, Finality of the decision sub-section (3) —Sub-seetjon (3) 
of expressly provided that the decision of the High Court 

^* ^**^****^'* of the officer where no appeal is preferreds 
d binding on all the shareholders and other persons concerned 

6C (1) Wiiere a public company limited by shares 

Converiion of company mSUranCC buSineSS haS passed a y 

^itcd by stiarei into tion for converting itsejf into a public compaw 
guaiantL limited by limited by guarantee, it may apply 

, Central Government with a scheme for jp^t & 
me special resolution into effect, including any provision lor J 
era ion of the memorandum or articles of association m so fa 
It may be necessary for this purpose 

(2) If the Central Go\ ernment, after givinv such notice to anV 
person concerned as it thinks fit, is satisfied— 

(o) that scheme makes suitable provision i-vifh 

o the repayment, conversion or Iiquida ion 01 
paid up capita! of the company, 

(i) tliat the consent of the creditors to the comenio» ^ 
te company limited by shares into a compmty heti 


eWt) Ch 635 

(irain "• a, 

a..w.,n, aJin 

C., 


Sotilhirn Antomotipt Corpo'oltirt C** 

(I960) I M L J 230 1«00 Ono 


U9 


3 Rt OwTfrttf ^uin Vrvtg ^ •,q 
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by guarantee has been obtained, or that suitable 
provisions have been made for discharging, determin¬ 
ing or securing the debts or claims of such creditors, 
and 

(c) that the scheme is otherwise reasonable, it may sanction 
the scheme and thereupon the scheme shall become 
binding on the company and on all the persons 
concerned 

(3) Agamst the decision of the Central Government sanction¬ 
ing a scheme under sub-section (2), any person aggrieved thereby 
may, within ninety days of the date of the order sanctioning the 
scheme, prefer an appeal to the High Court within whose jurisdic¬ 
tion ihe registered office of the insurer is situate 

(4) The decision of the High Court where an appeal has been 
preferred to it under sub-section (3) or of the Central Government 
where no such appeal has been preferred, shall be final and binding 
on all the persons concerned 


(5) Where a scheme has been sanctioned under this section, 
the company shall file with the Registrar of Companies a certified 
copy of the scheme as sanctioned, and thereupon the provisions of 
the Indian Companies Act, 1913 {VII of 1913), relating to 
companies limited by guarantee shall become applicable to the 

smopsis . - 


company 


1 Legislative changes 

2 Object and scope 

3 "Special resolution^ nature 

4 "Company limited by guarantee^ tie 
I eharactexistics of 

5 "Alteration of the memorandum or 

articles of association ” 

6 Powers and duties of the Central 


Government, sub-seetton (2) 

Appeal to the High Court, sub^ 
section (3) 

Finality of the order of sanction, 
sub-section (4) ‘ 

Company to file eertijied copy of’the 
sanctioned scheme with Registrar, 
sub-scction (5) , 


1 Legislative changes —Section 6 C has been inserted by Act XLVII 
of 1950 like the foregoing sections 6 A and 6 B 

2 Object and scope —The object of the section is to lay down tlie 
procedure !b> which a public company limited by shares and carrying on life 
insurance business can convert itself into a company limited by guarantee, 
*«,a mutual company jA conversion of a public company limited by sh'^res 
into a company limited by guarantee involves a change of status and consc* 
quentlyat also necessitates changes in the memorandum of association of the 
company Section 17 of the Companies Act, 1956, prescribes inter ‘alta th it a 
company may, by special resolution, alter the provisions of its memorandum 
with respect to the oDjccts of the company for the purposes mentioned in cla 

(a) to ( 5 ) of sub-section (!) of that section and such special resolution in 
that It may be effective shall have to be confirmed b> the court on 
15 
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Section 18 of the same Act also provides that a certified copy of order of 
the court confirming the alteration together with a printed copy of « 
memorandum as altered shall be filed with the Registrar within 
orwithii extended period granted by the court from the .w 

Section 19 of the said Act provides that all proceedings in connection \m 
alteration of memorandum of association shall become void and inopera 
if the alterations are not registered with the Registrar as aforesaid wit m 
said period 

What this section provides is that a company limited by sham 
and carrying on life insurance business if desirous of convertir^ i mpM 

company limited by guarantee must pass a special resolution of the cop 

to that effect and must apply to the Central Government with 
putting the special resolution into effect » e , either to approve or sanctio ^^^^^^ 
including the obvious alterations involved in the memorandum or 
of association On a sanction being accorded to the scheme 
Government and on filing a certified copy of the said sanctioned sc ® 
the Registrar of Companies that the provisions relating to companies 
bv guarantee shall become applicable to the company, that is 
company limited by shares will then be considered as a company h 
guarantee and can function as such, until the filing of the 
the sanctioned sclieme with the Registrar is done the conversion 
IS not complete The approval or sanction of the special of 

court as provided in the Companies Act for alteration of -y.ne on 

association has been dispensed with m case of a public company carry s 
life insurance business But a right of appeal has been conferred on 
son aggrieved by the order of the Central Government in sub*sectmn^j 
this section The aggrieved person has the right to prefer *^*7 ,S,n 5 urer 
the High Court within whose jurisdiction the registered office ol tne 
IS situate and within the period of limitation provided in the said suD*se ^ 

Con pany limited by shares into company limited by 

vxfTiTsa and a company limited by guarantee and not having a snare 

into a company limited by guarantee and having a share ® rezU* 

vtTsa can be under the English Compaines Act, 1948 carried out by 
iration of the company * On rc-rcgistration a company does no 
former legal personality and docs not acquire a new one but that, 
contrary its former legal personality is continued No transfer of ^ 
frem the old to tbc new company is required and legal proceeding* 
against the company may be continued 

3 ■'Special resolution ” Its nature —A resolution imy be "'I'lrt 
ihecccisonof the company arrived at meetings of its members 
a rcicltilion is termed as ‘ motion ' or "proposal The common t>^ , 
reto ut.ons arc (■) ordinary rejoluliont (i.) extraordinary resolution. (■■■) 
resolutions (ir) resolutions requiring special notice, tnd 
^quiring a spec.ne mnjorily Under the Companies Act 193a there nt'"" 
luo lipe, orresolutinns nc (0 ordinary and (in special The catraord 
resoliiiimii hate hteri dispensed tvitli under the Mid Act The eeeso^ ^ 
guru liy the Company Law Committee thus ' In our iicsv’, company „ai. 
Tn hrirroilrern'’^'; theabolilion ofeatmo'rd.naVy resol^r,? 

de l an r rd.alri rT'T V' except where we have 

M o mr.ew y,l r''"^ P™''d» tor H'' 

At... ma.tw of the fact that a uniform nonce perijxi of 21 da)S 

' J. latoei i 0>iiipsnyLow,2!>!> 
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recommended for all resolutions, there is no purpose now in providing for 
extraordinary resolutions 

Under the Companies Act, 1956, a resolution shall be a special resolution 
when (tf) the intention to propose the resolution as a special resolution has 
been duly specified in the notice calling the general meeting or other inti¬ 
mation given to the members of the resolution , (b) the notice required under 
the Act has been duly given of the genera! meeting , and (<) the votes c^st in 
favour of the resolution (whether on a show of hands, or on a poll, as the case 
may be) by members who, bing entitled so to do, vote in person, or where 
proxies are allowed, by proxy, are not less than three times the number of the 
votes, if any, cast against the resolution by members so cntitlLd and voting ^ 

Palmer in his Company Law observed ns follows “A special resolution 
IS a most useful part of the mechanism of a company It is by and through 
the instrumentality of such a ‘special resolution' that many of the most impor¬ 
tant things which a company is, by the Companies Acts, empowered to do 
arc ordained to be done In defining the requisite steps for such a resolution, 
the aim of the Legislature seems to have been to secure that every important 
change shall be made only after due deliberation, and with the sanction, 
active or passive, express or tacit, of the greater body of the shareholders of 
the company” (p 484) The notice required under the Companies Act, 1956, 
of a general meeting of the company should be not less than 21 davs’ notice in 
writing® In calculating 21 clear days, the date on which the notice is served 
and the date of the meeting should be excluded * 

4 “Cocopany limited by guarantee,” charctenstics of —A companj 
limited by guarantee is a company having the liability of its members limited 
by the memorandum to such amount as the members ma> respcctivelj undei*- 
take by the memorandum to contribute to the assets of the company in the 
event of its being wound up ® The memorandum of such a company must 
tMer aba provide that each member undertakes to contribute to the assets of 
the company m the event of its being wound up while he is a member or 
within one year after he ceases to be a member, for payment of the debts and 
liabilities of the company, or of such debts and liabilities of the company as 
may have been contracted before he ceases to be a member, as the case may 
be, and of the costs, charges and expenses of winding up, and for adjustment 
of the rights of the contributories among themselves, such amount as may 
be required nut exceeding a specified amount ® 

A company limited by guarantee or a guarantee company has two 
features in common with the company limited by shares or the share company 
In both cases-— 

(1) the company has legal personality , and « 

(2) the liability of the members ts limited, m the case of the share com- 

^ ^ pan> by the nominal amount of the shares held by each member, 

‘ " and in the case of the guarantee company by the amount of the 

guarantee undei taken by the member 

Inlaw the distinction between these two types of companies is that 
in the share company the liability of the member may have to be imple- 
' mented at any tunc during the existence of the company, i c , during 

[ -- ---- 

I l S« Report para 78 
J ^ S 189 () Compantes Act 1956 

, 3 ® Companies Act 1956 

. 4 ^^e<^pa Cfutltar \ MadrOi Raef Clui I h 


R (1919) Mad 808 (1949) I M L J 

662* 

5 S 12 (2) (i) Companies Act 1956 

6 S 13(3) Companies Act 1956 
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)ts active life as well as during the winding up, whereas in the guarani*« 
Company that liability need only be implemented after the corotncnccinui| 
of the winding up of the company, and even then only in certain condiiiofl^' 
Another feature marl;ed in this type of company is that it does not derive jU 
working funds from its members Such funds are obtained from source5> 
as, endowments, fees, charges, donations or subscriptions This type of wf 
por ^tc organisation, although unsuitable for ordinary business purposes mi 
been availed of by very many numbers of associations, such as, trade 
ciations, research associations, professional associations, mutual iruuracce 
etc In view of the ngour of the Insurance Act, 1938, on the public comfumo 
Jimited by shares and carrying on insurance business it iS obvious that 
such companies doing amalj insurance business would be tempted to com 
themselves into mutual companies as the rigour of the said Act basic 
respects been lessened with respect to mutual insurance companies in Parti 
the same Act 


5 Alteration of the memorandum or articles of association 
obvious that for the conversion of a share company into a guarantee coop 
Its memorandum and articles of association requires alterations and the ^ 
sions applicable to a guarantee company should be incorporated 
provisions applicable to a share company It has already been said 
company may, by special resolution, alter the provisions of the memot®” 
and such alteration has got to confirmed by the court on 
alieralion m the art.cits of assoc,at,on may also be made by special rewl" ?, 
and such alteration need not be confirmed by the court as is of 

case of memotatidum Bui if the alteration in the articles has the c!I«'“ 
converting a public companj into a private company such alteration^ 
Ik approved by the Central Government and unices such approval w o'’ 
sucli alteration will have no effect ® 

certain provisions of mcroorandum ivhicb may ^ 
withoiii reference to court They arc— 

(0 change of name of the company as provided m section 21 of H 
^mpanies Act but m such a case ihc approval of the C< 
Vjovemment in writing ts required , 

srct'i^nTv in inserting the provisions of sulMCCt"’" ® » 

tcc company ® share company to a 

“orihrAc?^‘'’i”^"'P“'''"« share capital as provided m seeuoa ^ 

oflharrs LV'V'v («) increase of crpital. (») 

Slock ami nti P'rson. (r) conversion of o 

ofihatcs, and ’ “asohdation ofsbnres, and (/) > 1 ’'’^’ 

^ ^ 'anS'r'' **’' nf directors, roonagiag 

rriaiae, » f r „„ 'i,Tv l^v" «aid that Ik 

^ ^ ^ which a compM) cannot travel ‘ But » ‘='^1 

> » I'liv,,,, „ t,, , II u Cm 
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randum of association hke any other document must be read fairly and its 
import derived from a reasonable interpretation of the language it employs 
The power of alteration of the articles of association must be exercised bona jid$ 
and for the benefit of the company as a whole The articles cannot be so 
altered as to deprive a minoruy of their rights ® 

6 Powers and duties of the Central Government, sub-^ection 
(2) -Sub-section (2) of this section empowers the Central Government to 
sanction the scheme submitted to it for the purpose of converting itself into 
a guarantee company from a company limited by shares But the powers 
conferred on it arc discretionary It will sanction such scheme when it is 
s^itisfied that all the requirements laid down in clauses (o) to (c) are fulfilled, 
otherwise it has the power to refuse such sanction 

Before sanctioning the scheme the Central Government has certain duties 
It has the discretion to give notice to any person concerned as it will appear 
to It to give notice It will then have to be satisfied with regard to the 
following 

(i) that in the scheme suitable provisions have been made for the 

repayment, conversion or liquidation of the p^id-up capital of the 
company , 

(ii) < that for such conversion from the share company to the guarantee 

company, the consent of the creditors of the share company has 
been obtained if not that suitable provisions have been mide 
for discharging, determining or securing the debts or claims of 
such creditors, and 

(iii) that it Will appear to it that the scheme is otherwise reasonable ® 

7 Appeal to the High Court sub section (3) —A’ right of aopeal has 
been provided m sub-section (3) of this section Any person aggrieved by the 
decision of the Central Government sanctioning a scheme can prefe^ an appeal 
fiom that decision within ninety days of the date of such order to the High 
Court of the State where the registered office of the insurance company is 
situate The appellate decision has been made final by sub section (4) of 
the section 


8 Finality of the order of sanction, sub-section (4) —The appellate 
order of the High Court under sub-scciion (3) or when no,^ppeal is preferred 
as provided in svib-section (3)^ the order of the Central Government in 
sanctioning the scheme under sub-section (2) has been made final under 
sub-section (4) of this section The jOrder ,whcn it becomes final shall be 
binding on all the persons concerned 

9 Company to file certified copy of the sanctioned scheme with 
Registrar, sub section (o) —Sub-scclion (5) of this section makes it obligatory 
on the company to file a certified copy of the scheme as i^^sanctioned by the 
Central Government or, as affirmed in appeal by the High Court with the 
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Registrar of Companies, and on filing the provisions of d^ CompmM 

Act as applicable to companies limited by guarantee shall b ^ 


to the company intended to be converted ^ Unless^he ^ « 


under this section the company will not be treated as 
even though its conversion has been sanctioned by the Central 


Under section 18 of the Companies Act, 1956, the company 


IS required 


to hie With the Registrar a certified copy of the- 

the alteration together with a printed copy of of fhilurc to £1^ 


order of the court confiramg 




Within three months from the date of the order The Cn^va 
the same, as provided in section 19 of the same Act, ***“^^,^ atthccspiri 
connected with the alteration and the order of the court sna , 
of the said period, become void and inoperative But powers na ^ 
ferred on the court to revive the order on application if made 
period of one month The court has also l^cn empowered to c*. 
for the filing of the documents required to be filed under section j^.jngof 

In the instant sub-section no iime-limit has been prescribed lor 
the scheme 

7 (1) Every insurer not being an insurer specified in 

clause (c) of clause (9) of section 2 shall, ^ 

’ of the insurance business carried on y 

India, deposit and keep deposited with the Reserve of the 

in one of the offices in India of the Bank for and on ben 
Central Government the amount hereafter specified, eitn 
or in approved secunties estimated at the market valu ^ 
securities on the day of deposit, or partly in cash and p 
approved securities so estimated 

(a) where the business done or to be done is life jnsura 
only, two hundred thousand rupees , 

(i>) where the business done or to be done is fire 
only, one hundred and fifty thousand rupees, 

(c) where the business done or to be done is 

insurance only, one hundred and fifty thousan 

(d) where the business done or to be done is » nipee^i 
insurance only, one hundred a'nd fifty thousan 


(e) where the business done or to be done js 


and any one of the three classes specified m 
(c) and {d)j three hundred thousand rupees, 
two hundred thousand rupees shall be the dep 
life insurance business t 


if) where the business done or to be done is life rt), 

and any two of the three classes specified in cla . 

(c) and (d), four hundred thousand rupees 
two hundred thousand rupees shall be the dep^ 
hfe insurance business , 
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(g) where the business done or to be done is life insurance 
and all thr<.e classes specified in clauses (6), (c) and (d), 
four hundred and fifty thousand rupees of which two 
hundred thousand rupees shall be the deposit for life 
insurance business , 

where the business done or to be done does not include 
life insurance but is any two of the classes specified in 
clauses (6), (c) and (d), two hundred and fifty thousand 
rupees , 

(i) where the business done or to be done does not include 
life insurance 1 ut is all the three classes specified in 
clauses (6), (c) and (d), tliree hundred and fifty 
thousand rupees , 


* 


* 


* 


Provided that, where the business done or to be done is 
marine insurance only and relates exclusively to the country craft 
or Its cargo or both, the amount to be deposited under this sub¬ 
section shall be ten thousand rupees only. 


insurer is an insurer specified in sub-clause (c) 
ot clause (9) of section 2, he shall be deemed to have complied with 
e_ provisions of this section as to deposit, if in respect of any class 
i?'**'”^** carried on by him in India under a standing 
referred to in sub-clause (cl of clause (9) of 
^ deposit of an amount one and a half times that specified 
. , rhe deposit for that cl ss of insurance business 

in Reserve Bank ot India in one of the offices 

in S ‘he Central Government 

ser^fr7,p/ estimated at the market value of the 

who nrf u® Or On behalf of the underwriters 

Stendt^v whom he has his 

sianaing contract 


cd beforedeposit is to be made by an insurer incorporat- 
the 27th Ha the business of insurance m India before 

0) mav he ^ A to sub-section 

firsHhaU i" "Ot "lore than seven instalments, of which the 

Sosit anH la i w'" *hf" one-fourth of the total amount of the 
made the i before the application for registration is 

ffie de‘os,t of the^'balance of 

the comment ^ before the expiry of four months from 

be of '**0 subsequent instalments 

mstal"emTnH\? 1 k' minimum amount required as the", 
succeeding ye^ J""""ry of 
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Provided that in the case of insurers carrying on life insuram 
business only, the deposit may be made in not more than ra 
instalments, of which the first shall be not less than one-fourtn 
the total amount of the deposit, and shall be paid before the app 
cation for registration is made, the second shall be not 
ninth of the balance of the deposit, and shall be paid belore 
e'spiry of four months from the commencement of this Act, 
subsequent instalments shall be of not less than the Xjjj 
amount required as the second instalment, and shall be pam 
the 1st day of January of the each succeeding year 

(4) Notwithstanding anything contained in 

the case of an insurer to whom that sub section applies 
an insurer specified in sub-clause (a) (ii) or sUb-clause ,1 t,e 

(9) of section 2, the deposit referred to in sub-section ( 1 ) s 
made in two instalments of which the first shall be not r,je 

one half of the total amount of the deposit and shall be [,£ 

the application for registration is made, and the 
made before the exptry of one year from the date of registra 

(5) Where the deposit IS to be made by an ” India 

incorporated before nor carrying on insurance business ^ 

before the 27th day of January, 1937, the deposit may be m " ^ 
instalments of not less than one-fourth of the total ^ 1 "°“!? ft the 
the application for registration is made, not less than entot 

balance before the expiry of one year from the ths 

business in India and not less than one-half the residue beioi 
expiry of two years from the commencement of business i fjjg 
and the balance before the expiry of three years n 
commencement of business in India 

Provided that in the case of any insurer not being an 1 ^ 
specified in sub-clause (q) (ii) or sub-clause (b) of 
section 2 , the deposit shall be made in full before the app 
for registration is made 


( 6 ) No class of insurance business in addition to the ^ 

classes in respect of which an insurer is already liable W n 
deposit under subsection (I) or subsection (2) shall be has 

b> the insurer until the deposit to which he is already ba“‘ 
l^en made in full, and the additional deposit required m , 1,5 

the additional class of business or so much thereof as un ,^,5 
proMsions of subsection ( 3 ), ( 4 ) or ( 5 ) is to be made belor 
application for registration has also been made in full 

(7) Securities already deposited with the 

Ciirren^ in compliance with the Indian Life Insurance ^ 
panics Act, 1912, shall be transferred by him to the Reserve 
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of India and shall, to the extent of their market value as at the 
date of the commencement of this Act, b deemed to be deposited 
under this Act as the instilment or as part of the instalment to be 
made under the foregoing provisions of this section before the 
application for registration is made whether any such application 
IS or IS not in fact made 

(8) A deposit made in cash sh ill be held by the Reserve 

Bank of India to the credit pf thp insurer and shall, except to the 
extent, if any, to which the cash has been invested in securities 
under sub-section be returnable to the insurer in cash in any 

case in which under the provisions of this Act a deposit is to be 
returned , and any interest accruing due and collected on securities 
deposited under sub-section (1) or subsection (2) shall be paid to 
the insurer, subject only to deduction of the normal commission 
chargeable for the realization of interest 

(9) The insurer may at any time replace ny securities 
deposited by him under this section with the Reserve Bank of India 
either by cash or by other approved securities or partly by cash 
and partly by other approved securities, provided that such cash, 
or the value of such other approved securities estimated at the 
market rates prevailing at the time of replacement, or 

such cash together with such value, as the case may be, is not less 
than the value of the securities replaced estim ited it the market 
rates prevailing when they were, deposited 

(9A) The Reserve Bank of India shall, if so requested bv 
the insurer,— i 

(a) sell any securities deposited by him with the Bank 

under this section and hold the cash realised by such 
sale as deposit, or 

(b) invest in ijpproved securities specified by the insurer, 

the whole or any part of a deposit held by it in cash 
or the whole or any part of cash received by it on the 
sale of or on the maturing of securities deposited by 
the insurer, and hold the securities m which inves'- 
ment IS so made as deposit and may charge the nor¬ 
mal commission on such sale or on such investment 

(9B) Where sub-section (9A) applies— 

. (a) if the cash realised by the sale of or on the maturing 

of the securities (excluding in the former case the 
interest accrued) falls short of the market value of the 
secunties at the date on which they were deposited 


16 
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Booi the « 

annrmrori ^ ^ further deposit either m cash or in 
tlfi* o securities estimated at the market value ol 
mnnfhc r^^*^** 1 .*°"'tthin a period oftisv 
which the securities matuied 
snirl ur where the securities matured or Here 

nerln of March, 1940, within a 

? °f uionths from the commencement of the 
(Amendment) Act; 1940, and unless h* 
rnmT,i° insurer shall be deemed to have failed to 
deposit '^nd of ■ this section as M 


realized by the sale of or on the mituna 
mtfrJlt securities (excluding m the former case th 
interest accrued) exceeds the morh^-t value of the 


- o.„iu,ucs ^exciuamg m the fi 

eofcSeds the market val 
with fU* ^ which they were 

satisfie/l'fi. the Central j, Government may, 

under 1 ?^* amount required to be dqjositt 

Bank (1) IS m deposit, direct the Restn 

nm Tf ^ 

in the discharL^ o7 ont k°?“ '* T 

deposit such adfitional sum*^^* “t insurer, the insurer 

ed at the market value nF th ®PPi"oved securities estiinaj 

partly in cash and oartlv^.^n^ securities on the day of deposit, 0 
amount so used The securihes as will male up * 

comply vvilh tL Venn? be deemed to have falhdt' 

IS supplied within a^ueri^H** r °f ™b-section (1) unless the dcfici®^ 
deposit or anv part thereof inmths from the date when * 

part tnereof is so used for discharge of liabilities 

. STNOPSIs"' , , 

f business but dtseenUnsaf^tt 
other kind and ccntinuenn J 
life insurance business, f* 
justment of tnstalmtnis , 
permissible. Proviso * 
seefton (3) , 


Legislative changes 
Object and scope 
Amount 


standing conlreeltmd , 

sttSien (2) *» sulh. 

deposit tequtftj t,r 
t-^corpctaUd Of tatt{xnTo 
in Jndta Itfcit » 7 ipV f ^ Justness 
sui-JecUen(3) ^^>37, 

r-Ml, byinstedl 


<i> /oJtirtr Cw/rn*. — 

en a ecrrhnej 


(tl) Instalments if can v - . 

ease of combined business 
Deposit in respect of 
insurers, payment by instalm* 
sub-section (A) 

Insurer tneorporaltd or softy^SJ. 
business after 21lhjanaary, 1 ^! 
provision for mstatmerls, s* 

seetson (5) 

iefsit' 


l^htn tnsuranee bustnsss to 
taken sub-sectins (6) 
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9 Seeurtltes deposUed tinder the 12 
Indian Life Assurance Compames 
Act, 1912, avatlabiluy of under the 
Insurance Act,' 1938, sub^seetton 

V) 

10 Cash deposits, its'^ tnetdents,' sub¬ 
section (8) 1 

11 Replceement of securities, how to be 
made, subsection (9) 


Panetion of Reserve Bank vis-a-vis 
insurer, subsections (9A) anJ (9B) 
(i) Appreciation and depreciation 
* in value of securities 
{\\)‘\VheTe sub section (9A) applies 
11 Aadihonal sum pr securities deposit 
‘ of, and its failure, effect of sub¬ 
section (ID) 


1 Legislative changes —(a) The word 
section has been substituted by Act LXII of 1956 


‘India” occurring m the 
n 


(P) The words **the amount hereafter specified So estimated ’ in 

sub-section (1) have been substituted with retrospective effect for the words 
“cash or approved securities ^festimatcd at the market value of th^. secubties 
on the day of depobt'of the amount hereafter specifibd, nhmely” by Act XX 
of 1940 ' ^ 

- ", I "> I 1 f 

(e) The words “is miscellaneous insurance only in clause (d) of sub¬ 
section (l)have been substituted for the wprds “is accident and miscella¬ 
neous insurance including workmen’s compensation and motor car insurance 
with retrospective effect by Act XX of 1940 ‘ 

(«0 The words “that is to say .^insurance which is not m the opinion of 
the Central Government principally'or wholly of any kind or kinds included 
in clauses (o) (b) or (<)” occurring after /-insurance’ m clause (d) of sub¬ 
section (1) have been, omitted by Act XLVII of 1950 

(«) The word'“is” occurring m clauses (s) to (») of sub-section (1) has 
been substituted for the word “includes”, by Act XX of 1940 ' 


(J) Proviso at the end ofsub-sectioh (I) was added by Act XX of 1940 

t/ ii • ' it * ' t 

(g) The.( words “earned >on” occurring in sub-section (2) have been 
substituted for the word “transactcd”/hy Act XI 1939 

(A) The words “che cvpiry of four midnchs frora“the commencement'of 
this Act” occurring in sub-section (3),have ^een, substituted for the words 
and figures ‘ the Ist day of January, 1939” by Act Xl;^of,l939 

(t) The words “to whom that sub-jCction^ap'|>lies’ oedurrmg Ta sub¬ 
section (4) were inserted by Act XI of 1939 , 

1 ' ' 1 1 t r-* J f ( J 

(j) The words “and not being an insurer incorporated in or,domiciled 
m [the United Kingdom’ after the word and figure “section 2' m sub¬ 
section (4) were omitted by Act XLVII of 1950 * ; 

' (A) The words ‘ as at the date of the commencement tins Act” in 
sub-section (7) have been substituted for the words , "on the day of the 
first deposit made in.complnnce with this ^Act with retrospective effect 
by Act XX of 1940 ^and the words* “as Uie instalment or a part of the 
instalment m fact made ’ m sub-^ection (7) have been substituted with 

retrospective effect for the words in respect of the life insurance business 
of the insurer” by Act XX of 1940 ^ ' 

(0 The words * except to the extent sub-section (9A) ’ in sub¬ 

section (8) were inserted by, Act XX of 1940 

C”*) Sub-sections (9), (9A) and (9B) were substituted for the original 
?ub-section (9) with retrospective effect by Act XX of 1940 
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sub-sicnonVA) were addl™bj A^rxiII of 194 '’’ ■'> 

by providmB for object of thij section is twofold 1 its'l), 

mg oninsufancc ifusmess in fndia^'conipamcS uiiy 
mav not be jeopardised in anv wov Jn •'’"‘'“b of the polity hold'ii 

bccondiy, it prevents the trhen the policy matures itself idto tLo 

business in India lacJtingThe companies engaging m stti 

business safely, although under ^ necessary to carry on insoiiw 

prevented from bemo- ^ Act these companies ca'i'iot be 

different classes of imuran?c°'^hu.** “’''‘e’' Thh-dfeposits taadein respectof 
policyholders of tha ““s»ncss arc also availabl 6 b miet the claitasof 

wound upi The Mnrr^ event of the company bcioJ 

dxfterent kinds of msurancfhnc number of companies carrying W 

years, the accumulation of a considerable number of 

constant extchsion of tfi^ir i *”***'^*'*'^ lunds which t they control and (Je 

provisions of deposits in d!ffer^nfS ‘“r “ 

erenc Icinas of insurance business imperative 
,elvnl? '»I'' ”>^d= 


namely, life, fire marine ? j' made in every class of insurance besints 
combination of one or insurance business or ssf 

varies from one business to °Innth The amount of (Iep« ‘ 

insurance business and the n, onammuro being provided for the ^ 

to country cri" oJ Its 0^ marine insurance ttlsWf 

Lloyd’s underwriters haw insurers having standing contricl vii'l 

conJenience o7plymertt anri'ltif*" "'** «P“rately^n sub-section ( 2 ) /« 
deposit at a timef1Sl7"l?‘“'^ to avoid‘hardship in making the w« 
sub-sections ( 3 ) ( 4 ) and (5) “ such payments have been made i’' 

insurance business andoompanics carrying on le< 
< 11 ) Indian and foreiBn eomuanw.'* hinOt of insurance bmioen. 

insurance business Sort! p^eh'^r “”**<’") companies already carrying" 
insurance business after the said date ‘ companies comment'”” 

and keep a dcjios\t insukbr waS ri^'iilred to lil”b 

the Supfeme dourt m resneTof “''n*H*^>'“astel--Gfcaeral for ahd tin behalf f 
to which the Assurance several classes of assurance busmen 

required to make a deposu 7. ^903. applied But no company"^ 

business where such busihei "ffire, accident or bond investin'”' 

before 3rd December 1809 *>«'> tstabliihcd m thi United King*® 

such business had been e^m.*n‘?f'L'’‘'a™Ployor’s liability business where 

passing of the Act of 1946 no '** 28th August, 1937 Since tM 

any suni except m cases o'f company has been required to depc"' 

which a deposit ,s still required m L7 -a ,and collecting societies '” 

Schedule of that Act tL Alsu " n “."•ance with the provisions of the Seco“J 

on*Wh‘e‘'^t‘"" Pernciplc of mSSm ^“'Pa“'» ^ol, >946, substituted for 
on general insurance business envf^ n eplvency, i e any company carry*”? 
a minimum margin ors„re„cr'u'H fe‘KaL%s%=ralc 
------- "“2 and this scheme i, retained in (he liisuran« 


R4 \tUaH (l90f>22T t D 

/Z* .iwlA East lojuas/itf^, r ^ ’*» •W 

^toiof Iwurioce buiinA^. ^ ^ *'* 

-7'heCe„n,rn^-;-.»w«„„ 


^*^««ovipaoy uoder seaio^^ 
RoidTraffic Act, !93y nuVf ] 

Road Traffic Act Jf>60 | 8 fif 9 ^ 

Cb l6) 
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Companies Act, 1958 (6 & 7 Ehz 2, O 72) Ptcscnbcd margin of solvency means 
that the value ol the compdrty’s hsseta iliiist CJcceed the amount of its liabilities 
by whichever is the greater of the foUowihg amounts, namely—(a) 3^)50,000 , 
or^Cfe) Ohe-tenth of the general premium income of the company in its last 
preceding financial year The fulutb to maintain such margin of solvency will 
be construed as if the company is unable to pay its debts and hence provisions 
of the Companies Act, 1948, relating to winding up Will apply accordingly 
liUt the Coal'd of Trade has been empowefed to exempt any company from 
the margin of solvency provisions being applied to It, ^ 

Deposits required to be made under this section may be made either in 
cash or approved securities or partly in one and partly in another When the 
securities ate deposited their value is determined at the market value of the 
Securities on the day of deposit Securities already depusiled with the Control¬ 
ler of Currency under the Indian Life Assurance Companies Act, 1912, should 
be transferred to the Reserve Bank and their market value i$ determined 
according to their value as at the commencement of the Insurance Act, 1938 

3 Amount to be deposited, subsection (I)—flu amount to be 
deposited under sub-section (1) ol tins section is not a fixed arajunt for all 
classes of insurance busmi-ss but it vanes from one clasj to anoth-r and their 
combination Tnc amount also increases whea the busnesses uidertaken 
are two or more bf them The araounu tube deposited as prescribed under 
this‘Sub-section m respect of each class of insurance business or any combi¬ 
nation thereof are as follows 

(а) Where the business is life insurance only, ks 2,03,000, 

(б) Where the business is fire insurance only, Ks 1,50,003, 

(«) Where the business is marine insurance only, Rs, 1^3,000, 

Where it relates to country craft or its cargo or both, the amormr ^ 
be deposited IS Rs 10,000 , •‘-^ntto 

' (d) Where the business is miscellaneous ji,,, 

which 1 ! nol principally or Wholly Of fire incarsKc, lji7niaraitc-r 
J - and hrarine insurance, the deposit recirr--' co fw 

Ks 1,50,000-, ■ - made is 


(0 Where the business is life insurance brai-B asi any one of thre- 
classcs, VIZ , fire, marine and misce.h-TOa, the denosii. eeo..,—- 
to be ™ude arc -Rs 3,00,030 cf arrnn R, 2A>,0J0 snfl t? 
earmarked for life insurance Irzszzas; 

(/) Where the business is life leieraeee fii-_t ^ 

three classes, fire, mat-.-and n sKellaittoas^'tt- 
, . required to be made are bn ijrjrji, Pi 2 , 00 ffl - 

earmarked for life ^ 

ViT fi?e= 

' <*) '''•■fO thebusir-tw a-Vt<£~ .rd er 

to be -made sfc £*, 2^JXO , ' 

(») Where the btjisesjej ar» ^sd 

required 
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When the business is earned*lOn singly, the an^ount in respect of each 
class of insurance is a fixed amount of Rs 2,UO,000 in,case of life insurance an 
Rs 1,50,000 in case of other classes, , fire, marine or miscallancous it 
concession in the amount of-deposit has been made in other classes of xnsuran« 
business, such as fiie, marine and rmscellaneotis, when such 
on, in combination with one or more of these classes and even 
ranee business but no such concessions in the amount of deposit has ocen 
in respect of life insurance business when the same is carried on in corabin 
with nny of ihe three classes fmentxoned above, the deposit of the . 

Rs 2,00 000 has been kept constant in all cases, whether the business is ca 
on singly or in combination with other classes ' 

{i)Who will make the deposit —The deposits as 
by every insurer except anansureri who in India has a standing con nclau" 
underwriters who are members of the Society of Lloyd s as denned i , 
(c) of sub section (8) of section 2 of the Act The deposit to 
an insurer is governed by sub>section (2) of this section This su 
does not make any distinction with regard to the amount of ^ pjQVi 
deposited in respect of Indian and'foreign insurance companies* ^ 
sions of this sub-section will at once be attracted when an insurer as c 
ted in this sub-section carries ori an’insurance business in India 

(ti) With whom the deposit has to be made —The deposit the 

this section has to be made and the same has to be amoiifll 

Reserve Bank of India m one of the offices in India of the Bank 
will be deposited for and on behalf of the Central Government 

(Hi) Manner of mah.ing the deposit —The amount of 
be made under this sub-section may be made (c) in cash or (*) . Qf 5 uch 

securities as defined in sub-section (3) of section 2 of the Act, /.\ partly 

securities is estimated at their market value on the day of deposit, or v; h 
in cash and partly in approved securities so estimated 

Deposits shall be sent by the depositor with a covering t° 

Manager of the Reserve Bmk and the securities shall be duly 
the said Bank but deposits m sterling secuiities shall be sent bytni. 
with a covering letter to the Manager of the London Office of the ^ 

and shall not be brought on the books of the appropriate Indian L* ^ 
the receipt of an intimation in prescribed form from the London Office 

Under the English Act where a deposit is required it is made 
the comp-'ny or by its subscribers of the memorandum of associatio 
the company is m process ofmnking An application to the h,cb 

specif) ing the particular class of assurance business in respect 
dci>osit IS being made is to be made by the depositors for a warrant an 
mg them to make the deposit This warrant authorises the ‘ijqI 

lodge the monc) at the Bank of England to the account of the Accoui ^ 
General for and on behalf of the court to be placed in the books oi 
Accountant-General to the credit ex parts of the comp'*ny ® 

4 Deposit in case of any person having a standing contact ^ 
onderwrltera who arc members of the Society of Lloyd’s, 

(7) —Sub-section (2) of tins section also relates to deposit to be made Wd 


1 5»* It 5 «f t* e IiiririDee Rulet, 1939 


2. S*t MicGilhvrar loiuraoct 
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office of the Reserve Bank of India for and on behalf of the Central Govern 
meat just as the deposits' in sub-section (1) but the deposit under this sub 
section relates to any person being an insurer who in India has a standing 
contract with underwriters who arc members of the Society of Lloyd’s as 
defined in clause (c) of sub-section (9) of section 2 of the Act Such an insurer 
13 required to make a deposit of an amount one and a half times that specified 
in sub-section (1) of that class of insurance business earned on by him in India 
under a standing contract of the nature referred to in the said sub-clause (c), 
that IS, whereby such person is authorised witbin the terms of such contract 
to issue protection notes, cover notes, or other documents granting insurance 
co\ er to others on behalf of the underwriters The deposit can be made by 
the person himself or it may be deposited on behalf of the underwriters who 
are members of the Society of Lloyd s Thus, a person carrying on marine 
insurance business in India is required to make a deposit under this sub¬ 
section the amount of Rs 2,25,000, when carrying on both marine and fire, 
he will be required to make a deposit of Rs 3,75,000 and so on 

5 Deposit required of an insurer incorporated or carrying on 
insurance business m India before 27th January, 1937, sob-section (3) — 
Sub-section (3) of this section deals with the deposit of those companies who 
were incorporated before 27th January, 1937 or carrying on insurance business 
before that date Facilities to these companies or insurers doing insurance 
business other than life insurance have been given to deposit the amount 
required to be deposited under sub-section ll) of the section m not more 
than seven instalments and m case of insurers doing life insurance business 
facilities of depositing the required deposit have been given in not more than 
ten instalments Seven instalments in case of insurance business other than 
life insurance and their payments will comprise, and have to be made, as 
follows , 

(а) first instalment shall not be less than one-fourth of the total amount 

of the deposit, i« , in case of fire, marine or miscellaneous 
insurance, 1st instalment to be deposited is Rs 1,50,000 X 1/4» 
Rs 37,500, which has to be paid before the application for 
registration'is made ^ 

(б) second instalment shall be not less than One-sixth'of the balance 

of the deposits, i e , (1,50,000 —37,500) X 1/0 = Rs 18,760 which 
has to be made before the expiry of four months from the 
commencement of the Act, that is to say, 1st July, 1939 

(c) third instalment shall not be less than Rs 18,760 and it shall be 

paid before the 1st day of January, 1940 

(d) fourth and subsequent instalments shall also be not less than the 

said sum of Rs 18,760 which has to be paid before the 1st day 
of January of each succeeding year 
Ten instalments in case of life insurance business only, and their 
payments, will comprise, and have to be made, as follows 

(a) first instalment shall not be less than one-fourth of the total amount 
of the deposit, i r , Ks 200,000 X 1/4 Rs 50,000, winch has to 
be paid before the application for registration is made 

(i) second instalment shall not be less than onc^inth of the balance 
of the deposit, 1 1 , (Rs 2,00,000 — 50 000) X l/9erRs 16,666-10-0 
which has to be paid before the expiry of four months from the 
commencement of the Insurance Act, 1938,»#, Isi July, 1939 
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(e) third instalment shall not be (ess than Rs, 16,666-10-3 and it shall 
be paid before the 1st day January, 1940 
(d) fourth and subsequent instalments shall also be not less than tjie 
said sum of Rs 16,666“10-8 which has to be paid before the 1st 
day of January of each succeeding year 

(i) Insurer tarrying on a combined bustness but dtseonltnuanee of 

and eontinuanee of life insurance business, re~adjustment of instalment, whitkifP 
mtsstble—Proviso to sub~section (3) —In the case of insurers carrying on l|« 
insurance business only the deposit required to be made under sub-section U 
of this section can be made in ten instalments according to proviso to su 
section (3) of this section But the proviso applies only to insurers w 
were dealing exclusively m life insurance business at the time when ^ 
application for registration was made The proviso does not ^ 
insurers who were carrying on a combined business at the tune cl 
application for registration, but subsequently discontinued the 
business and came to carry on life insurance business onl> 
case of such an insurer, the instalmepts prescribed by sub-«ection (o) ^ 
section cannot be re-adjusted after he has stopped the other misccllan 
business After such discontintance, he cannot claim the mess 

proviso on the ground that he is an insurer carrying on Ijfe insurance bus 
only from the beginning ' 

(ii) Instalments if can be divided tn ease of combined business —As the entJ^ 

deposit of rupees three lakhs as required under sub section ( 1 ) of this s 

IS to be divided into two parts, the instalments permitted under this suW 
i«, sub-section (3), are susceptible of similar division and it 
proper to allocate one third of such instalments to the miscellaneous 
business and the remaining two-thirds to the life insurance Clause W.-'ljjj 

section (1) of this section does not mean that unless the full amount ol ^ 
three lakhs is deposited by the insurer no allocation or apportionment 
amount is possible and po particular portion of it can be set apart or carm 
for the life insurance business * 


6 Deposit lo respect of foreign insurers, payment by lostalni^ 

sub section (4) —Deposits required to be made under sub-section (U O' ^ 
section applies to qyery insurer except one having a standing contract m 
with undenvnters who are members of the Society of Lloyd’s thatis.lot^ s 
companies ca^ymg on any insurance business m India also come w 

mischief of sub-section CO They also suffer from other disadvantages, J 

that to them the provisions of sub-scction (3) providing facilities of 7 iW 
ments m case of insurance busmess other than life insurance and JO lustaUu^ 
“PP')' They cannot deposit the required am““ 
of deposit in 7 or 10 instalments, as the ease may *bc But under tli'> ‘“, 
section they have been given the facility of depositing the required 
under subsection (1) by two instalments The instalments arc equally 
and the first of such instalment has to be paid before the application 

!m mTirAld beftre ?h instalment of the same amo 

Ins to be paid before the expiry of one year from the date of registration 

of carrying on business after 27tli dji 

deposit iPto be fa** iostalments sub-section 5—Where 

deposit to be made by on insurer neither in corporated befo re nof 

ltO»-t7U\S N 312 IS}*?’’, tfWonrr I L R (1^) t 

=07LC.'«1 1913Cd 201 “MIC W N 2CI*7tC.L.J ‘ 

^ t aw, 1>42C«1 29» 
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on business in India before the 27th day of January, 1937, sub-section (5) of 
this section provides that the deposit may be made in' instalments as 
folloivs 

(a) first instalment shall not be less tkan one-fourth the total amount, 

I e , in case of fire, marine or miscellaneous insurance, the amount 
will be Rs l,50,000xl/4«Rs 37,500 which has to be paid before 
the application for registration is n ade , in case of life insurance 
the amount would be Rs 2,00,000X1/4 *=Rs 50,000, 

(b) second instalment shall not be less than one-third the balance, * e 

Rs (1,50,000—37,500)Xl/3=Rs 37,500 in case of fire, marine or 
miscellaneous insurance and Rs (2,00,000—50,000)X1/3 = 
Rs 50,000 in case of life insurance, which amount has to be 
deposited before the expiry of one year from the date of commence¬ 
ment of business in India , 

(e) third instalment shall not be less than one-half the residue, t e 
Rs (1,50,000—75,0Q0)X l/2=Rs 37,500 m case of fire, marine or 
miscellaneous insurance and Rs (2,00,000—1,00,000)X 1/2= 
Rs 50,000, which amount has to be deposited before the expiry of 
two years from the date of the commencement of business in India, 

(d) fourth or the final instalment, vtz , the balance remaining unpaid, 
te Rs (1,50,000—1,12,500)=Rs 37,500 m case of fire, marine 
or misesllaneous insurance and Rs (2,00,000—1,50,000)= Rs 
50,000, shall be deposited before the expiry of three years from the 
commencement of business in India 

But the proviso to this sub-section makes it compulsory to deposit the 
amount in full before the application for registration is made in the case of 
any insurer not being an insurer specified m sub-clause (o) (it) or sub-clause 
(6) of clause 9 of section 2 of the Act 

8 When insurance business Co be undertaken, sub section (6) — 
Sub-section (6) of this section provides that no insurer should undertake to 
c'lrry on any class of insurance business m addition to the class or classes in 
respect of which he is already liable to make a deposit under sub-section (1) or 
sub-section (2) until the deposit to which he is already liable has been made 
in full Thus, an insurer carrying on life insurance business decides to carry 
on also the business of fire or marine or miscellaneous insurance, he cannot 
carry on the latter class of insurance busmen unless he deposits m respect of 
the life insurance the full amount of deposit required under sub-section (1), 
and also the additional deposit required in respect of the additional class of 
business or so much thereof as under the provisions of sub-section (3), (4) or 
(5) m full before he makes an application for registration of that class of 
insurance business 

lUutlraUont 

(a) An insurer carrying on life Insurance business before 27th January, 
1937, decides to carry on fire, marine or miscellaneous insurance 
business, that is, any of those classes with life insurance To 
entitle him to carry on any other class of insurance business with 
the life insurance, he must make a full deposit of Rs 2,00,000 
required to he deposited under clause (a) of sub-section (1) and 

I Rs 37,500 being the first instalment under sub-section (3) to be 
V deposited for any of those classes of the insurance before he applies 
for registration 
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(6) An insurer carrying on life insurance business after 27th January, 
i937, intends also to carry on fire, marine or miscellaneous 
insurance business along with life insurance To entitle him to 
so carry on any of the classes of the latter business hemustnuic 
a full deposit ofRs 2,00,000 as required under clause (a) ofsub- 
section (1) and Rs 37,500 being the first instalment required under 
sub-section (5) ' ' 

(e) A foreign company carrying on life insurance business decide to 
carry on fire, marine or miscellaneous business along ivith theliJj 
insurance To entitle it to do so it must make a full deposit of 
Rs 2,00,000 required to be deposited under clause (a) ofsnb- 
section (1) and Rs 75,000 being the first instalment required unda 
sub-section (4) 

In each case subsequent deposits may be made by instalments provided 
respectively in sub-sections (3), (4) and (5) of this section as the case 0^7 
be While enacting sub-section (6) the Select Committee observed as follc^vJ 

Provisions as to payments by instalments apply to additional depos'*^ 
required under this sub-clause ” 


. <=“«ties deposited under the Indian Life Assurance Comin"* 

availability of, under the Insurance Act, 1938, sob st*"” 
(7j Sub section (7) of this section is simply a general provision to ^ 
available the securities already deposited under the Indian Life A5s»n»“ 
Companies Act, 191i, for the purpose of being used as deposits unil« 
Insurance Act, 1938 The provision as to valuation of the m 

® Cancellation of a certificate of 

j f provisions of sub-section (S) of this soch®" w, 

complied with * The doubt if there were any regarimg instalment ha> g 
roserttonof the words “as the mstaltnent or as pad A 
‘he foregoing provisions of this section W 
noi?^r '‘; '“‘■rogntration is made whether any such application B ” 

not in fact made," by Act XX of 1940 

the.r V'**'*' ‘*=P?“‘ this section is made m approved 

IS made h.it” hy their market value on the day when the d ^ 

Wa^e Co securities deposited in compliance with the Indlf “ 

ro the Tese^TBaTk transferred by the Controller of Ce^ 

as at the date in ‘^^Bdia, their value is determined by their mark , j 

1939 lieslrnve ‘ha Insurance Act, 1938,. « !>< 

« requ.reJ'undtr^XecUo^nw'fh »“h->nnt.on (») “Wh^ a 

Bank of India sh A\ JinM (*/ of this section is made in cash, the ^ ^ 

\Xn the credit of the insurer depnldia^m 

InsumnccAct 1938 It S f,. of the provisio^ ^ 

Ucposiicd IS inserted .n ^ a returned m cash But where the , 

I a IS inserted m securities under subjection (9A) it is not return*^ 

now deemed to be made 
Act (Iniuraoce Act, 1933) ^ 

S 7 (7) Would be approprut^ ,{ ji 
to the intcaiments caed by ® 
implied m the words of S Tyi 
deemed to be dcpoiited under i* 


•wiox .h.. 
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m cash but any interest accruing due and collected in respect of those 
securities is payable to the insurer deducting the normal commission, charge¬ 
able for realization of interest 

Under the English Assurance Companies Rules, 1950, when the deposit 
' is made in securities, payment of interest or dividends thereon is made by the 
Accountant-General to the company in whose name the deposit was made 
upon a request of the latter, but when the deposit is made in cash the court 
may, on the application of the company, order payment to it of the interest 
or dividends on the securities in which the deposit is for the time being 
invested ' 

11 Replacement of securities, how to be made, sub-section (9) — 
Securities deposited with the Reserve Bank of India under this section may, 
at any time, be replaced by the insurer depositing same Such securities 
may be replaced in any one of the three ways, namely, {a) by cash, (fe) by 
other approved securities, or (c) partly by cash and partly by other approved 
securities But in replacing the securities it is to be seen that the value of 
the replaced securities as determined by the market rates prevailing at the 
time of replacement is not less than the value of the securities replaced deter- 
mind at the market rates prevailing when they were deposited When such 
value IS less the difference is to be made up in cash or b> lodging more 
securities which will equalise the value 

In English law the coUrt has the discretion to sanction a variation of 
investments in other securities of an equivalent amount but it is not sufficient 
to order such variation merely on the ground that the securities lodged are 
equivalent in market value to the securities proposed to be withdrawn unless 
It can be shown to the satisfaction of the court that it is expedient to do so in 
the interest of the policy-holders * 

12 Fanctions of Reserve Bank vis-a-vis insurer, sub-sections (9A) 
and (9B) —When requested by tne insurer, the Reserve Bank of India shall 
do any of the following , namely, it shall,— 

(a) sell any securities and bold the cash realised by such sale as 
deposit, 

(A) invest in approved securities specified by the insurer, (i) the whole 
or any part of a deposit held by it in cash, or («) the whole or 
any part of cash received by it on sale of securities, or (ui) the 
whole or any part of cash received by it on the maturity of 
securities deposited by him 

(c) hold the securities in which investment is so made as deposit 

In doing any of the above transactions the Reserve Bank has the discre¬ 
tion to charge the normal commission on such sale or on such investment 

(t) Appreetation or dtpretxalxon m valut of stcuriUes —Once the requisite 
amount has been deposited m respect any class of insurance business either m 
cash or in securities or partly m cash and partly m securities, the matter is at 
an end so far as the insurer’s obligation in the matter of making and keeping 
the requisite deposit is concerned under this section The section does not 
further require the insurer to make any further deposit in order to make good 
any subsequent depreciation in the value of the securities deposited or in 

1 5m Assurance Companies Rules 1950 R 2 Sec /?* Seoitith Lift Atmanct Co (1C 

4 and 5 R apd O 1931 Ch 245 
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ivhich the dcpasttctl ctsli has been invested Similarly, this section doei cot 
provide for pay ment out to the insurer in excess of the rcouisitc amount in t!r 
event of the subsequent appreciation in the value of those securities' 

00 iVheu sub-ietittin (9A) applut ^But exception has been made u 
ease where sub-section (uA) applies by sub-section (9B) of the section 'Hiu 
vvlierc at the request of the insurer the sale of the securities is made and tit 
^sh realised by such sale or on the Tiatiiring of the securities falls short cf 
ST t'ourilics at the date on which they were depositd 
with the Reserve Banh, the insurer shall have to make good the deficiency hr 
a lurthcr deposit either in cash or in approved sceiiruies or partly la one am 
partly in other within a period of two months from the date on which lit 
Of "here the securities matured or were sold idou 
1,1,1 ‘‘P'f’odoffour months from the coiainec“ 

'",>“""00 (Amendment) Act, 1940 His failure to male good* 
depreciated value of the securities sold or matured within the tune specific 
l,n I?, !i"' “"“O Ills registration under the Act liable to be cancelled ai»' 
1 , h o'oerned to have failed to comply with the requirements of this see* 
“f asking the Reserve Bank to do any of the tranacm" 

*" fo^pect of the securities deposited the insurct most h 
hv ih, ,1 ^0 put to the disadvantageous position of , 

TtLt ““‘“O o'"‘•‘0 aocurities ti be dealt with By the 

Ss tl,^ ■" >“oh dealings with the Reserve Bank the uu“«' 

Thus ifthn^t®'*’ thoaoourities deposited appreciate in vul 

0" the maturmS “f‘It'““ rt 

dCDosited^wug'iti"a® 11' 'oouritics at the dale on which tf’'/ ' 

ment wdl Z,n ‘h« htter under the direction of the Central bowm 

ed to^th- rrm- >S^>'otioa (I) is m deposit Normally an insurer is not eoli» 
theTeSnnlr^ 5"?’“'“““"'d due to the appreciation in a, 

idvSesoftfe'”'' (9A) applies he obtains * 

uvaniages of the appreciation in value of the jecuntics 

of, sn”.eo1fnt‘rim“* q”? ” doposit of and its fannf'vf 

sum in cast, nr ^ ^ *“9ub-section (10) of this section prescribes that add 
auynarrof m, H'’'’'°''f'‘''f'‘‘'‘‘‘«'>“ t“ b' doposite'd by the .usarer 
any ofh,s habiift^ro'* under aub-section (1) is used in the discharg 
makf* thia* ^ make up the part so used Such addUiooal depos 

date when the ^nffma? ”*ade within a period of two months frotn ^ 

thereof is so used,as above ^ 

tioned time will render additional securities within the afo^ 

ground that be has ® regtstration liable to be ?]) of 

this Section comply with requirements of sub section ( / 

8. (1) Any deposit made under section 7 or section 98 
Reservation Of dqjosits afecmed to be part of the assets of insurer o 

charge , nor shall n ht * ^ susceptible of any 

of the msmef nih?, "f 11 

insurance issued by the Ilfs" Stabilities arising out of 
undischarged , nor shall ft as any such liabilities lemtl 

-_ s ■ "Of shall It be liable to attarbromt m executio^ 

Actide^ Pirt ml ttfi Insurant Co (1933J Ch.349 
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any decree except a decree obtained by a policy-holder of the 
insurer in respect of a debt due upon a policy which debt the 
policy-holder h s failed to realise in any other way 

(2) Where a deposit is made in respect of life insurance 
business, the deposit made in respect thereof shall not be available 
for the discharge of any hability of the insurer other than liabilities 
arising out of the policies of life insurance issued by the insui er 

srwpsis 


1 Legtslaltve ehanga 

2 Object and scope 

3 * Shall be deemed to be part of the 

assets,” sub section (1) 

4 ”Shall not be susceptible of cny 

assignment or charge” sub section 
( 1 ) 

5 *‘}/or shall it be available for the 

discharge of any liability,” sub¬ 
section (1) 

^ 1, Legislative changes—The V 

section (1) of this section were inserted 


6 shall it be liable to attach¬ 
ment in execution of any decree,” 
sub-section (1) 

7 ”Whxch debt the policy-holder has 
failed to realise in any other 
way” sub-section (1) 

8 Deposit In respect of life insurance 

business, availability of sub¬ 
section (2) 

•rds “or section 98 ’ occurring m sub- 
y Act XI of 1939 


^ 2 Object and scope —Although the deposits made m pursuance of 

section 7 of the Act form a part of the assets of the insurer, they are not such 
assets as are available to him to meet every contingency arising out ofor m 
course of the insurer’s business The object of this section is to circumscribe 
the limit within which the deposits will be available to meet the insurer’s 
liabilities These deposits ate, to all intents and purposes, reserved deposits 
The purpose of the deposits is for the benefit of the policy holders alone as 
tliey are available to meet the claims ansing out of policies only and they 
cannot be used for any other purposes of the insurer so long as any policy¬ 
holder s dues remain outstanding These deposits will be available to the 
insurer like any other assets when there remains no debts or obligations 
on the policies outstanding Even the contingent liabilities on'policies have 
to be taken into account in determining such debts on policies 


A distinction seems to have been made in sub-section (1) and sub-section 
f2) of this section between insurance businesses other than life insurance ind 
life insurance business itself While in the case of the latter the deposits are 
available only to meet the liabilities of life policies in the case of the former, 
such deposits are available to meet the liabilities of any class of policies, 
whether fire, marine or miscellaneous These provisions differ from the 
E nglish Act as under the latter Act insurance companies carrying on different 
classes of insurance business must enter in separate accounts and carry same 
to separate funds for each class of insurance business and each fund forms a 
security for the policy-holders in that class as if it belonged to a company 
which carried on no other business ' 


Sub-section (2) of this section so far as the deposits relate to life insurance 
business treat such deposits as a separate fund which form a security Ibr the 
■policy-holders in life insurance business only and this provision is m lini and 
accord with the English Act — 




1 S 3 iDiunncc Compaoiei Act 1958 6 asd 7 Elu 2 C 72. 
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3 'Shall be deemed to be part of the assets/'sul>-section(I)- 
Whenever the word “dcenied” is used in statute m relation to a person 
or thing, It implies that the Legtslature after due consideration exeicivditi 
judgment in conferring that status or attribute to a person or thing And it < 
not open to a court to sit in judgment over the judgment of the Legislature and 
Ignore the express direction contained in the statute ^ The expression "sto 
be deemed to be pai t of the assets" in sul>-section f 1) suggests a fiction that tie 
deposits^ do not m fact form a part of the assets of the insurer but it "shall oe 
deemed to form a part of the assets That can only be when the contingencia 
mentioned in the section are absent, that is, when the policy holders’ liabiutiei 
are satisfied otherwise than from the deposits The word ‘‘deeroed" un® 
commonly used for the purpose of creating a ‘ statutory fiction,” that 
purpose of extending the meaning of some term to a subject matter which i 
does not properly designate When used in that sense it becomes very in>P"' 
an o consider the purpose for which the statutory fiction is introduced 

*'SbalI not he susceptible of any assignment or 

/i w ^ When the deposits arc treated as assets of the insurer, the 
ordinary and dpe course of business, to make an 
f hose assets or a part of them or to create charges thereon The luw 

■t^'nution on the company to deal with the assets as it pl«‘ 
sertirvTsaa'' of Its memorandum and articles of ustf^ration „ 

Companies Act 1956 (section 87A (3) of the 
unrter ^ ^ uiatiagmg agent whose office stands tetro 

Xhe “t 232 of that Act shall be entitled to a charge ou '^ea® 

na„v t«P 0 ct of all moneys which are due to him ‘J'f« 

d'Postts of the msurer from s"''j 
Thf "*“361 assign nor crette a charge on the deposi« 

It he does any it is contrary to this section and would be illegal 

section “'■uslaWe for discharge of any babrh*f> 

are availlwi '““ul course of business assets of a ®P„cd 

butTn discharge of any liability that the company may ^'e 

feet,on Th® T madem the case of the assets of 

me tnsi, deposits shall not be available for discharge of aay 

him f nd ''^ddics arising out of pohcics of insurance is u'd « 

undisrh^a™ so 'o"g as any Such babihues h® 

Saie ®o? I these deposits vi ill be available onlv fw “ 

Imure^and for ‘ ‘“t ‘''’“'"S of policies of insurance 'ssned hf . 
insurer and for no other liabilities until any such liabilities arc diSctetS 

decref, suJ^rectfM (i)-f p’'*‘’1' “’‘oobment m m‘°f 
of Civil ProrfHiirp. rv?' ^e.. in section 60(1) 

of a decr« Thev 1 °'^ W '‘“bte to attachment and sale 
cheques, bilW-ewhLge'* ‘’“•'d'ngs goods money, 3* 

bonds or other securuiefformol/v‘’7 n etc 

me to the iudpmfnt./i^K. ^ debts shares m a corporation ^ , 3 

ovcruhich ot the profits^of which he ^ 
be held m the name of **“ “"o benefit, "'b':‘bc' ^„fur 

inm or on his belnlr i“°Bwient-dcbtor or by another person in ^ 

Site hLcnli been set o 

__ ” clauses (a) to (/>) of the proviso to that sctnoa,^ 

\ ISiSAU 49?---^-----'T7 '"rT^ 

i. ^(duelu>y^ Su,kZ ct . , S S A Kolp 1 h H ^ 

''»vw Mines- - - - 
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which compulsory deposits and other sums in or derived from any fund to 
which the Provident Funds Act, 1925, applies m so far as they are declared by 
the said Act not to be liable to attachment in clause (k) and any allowance 
declared by any Indian Law to be exehnpt from liability to attachment or sale 
m execution of a decree in clause (o) arc exempted from attachment or sale 

Although exemption of attachment of deposits made in pursuance of 
section 7 of the Insurance Act, 1938 has not been mentioned in the proviso 
to section 60 (1) of the Code, nonetheless the Insurance Act having provided 
such exemption m sub-section (1) of section 8, the deposits are not liable to 
execution of any decree except a decree obtained by a policy-holder of the 
insurer in respect of a debt due upon a policy Thus for the deposits to be 
attachable in execution of a decree under section 60 (1) of the Code the decree 
must relate to a debt due upon a policy of the insurer, othenvise the deposits 
arc not attachable 

7 “Which debt the policy holder has failed to realise in any other 
way,” sub-section (1) —On a construction of section 8 and specially of the 
penultimate expression “has failed to realise in any other way,' it will appear 
that the statutory deposit under section 7 of the Insurance Act can be attached 
in execution only as a last resort and where It has been shown by the decree- 
holder that he could not realise it in any other way Resort to this statutory 
deposit for the purpose of attachment before the decree-holder has exhausted 
other means and failed thereby to realise his decree is not permitted by law 
Such deposit under section 7 of the Act has certain statutory privileges as well 
as obligations It does not enjoy complete immunity from attachment But 
such attachment will only be allowed when there is no other means of realising 
the decree for which attachment is sought and where the decree is obtained 
by a policy-holder m respect of a debt due on a policy The policy behind 
this privilege of limited protection is obvious It is a wholesome provision 
for the benefit of the entire general body of policy-holders whom the insurance 
companies are expected to serve and this statutory deposit is a fund earmarked 
for discharge of liaSilities arising on the policies issued by insurance com¬ 
panies While the deposit enjoys, this partial privilege m respect of attachment 
it has the limitation of being incapable of assignment or subjected to any 
charge and cannot be used to meet any liability other than that arising on 
the policies ^ 

8 Deposit m respect of life insurance business, availability of, 
sub-section (2) —Sub-section (2) of this section provides that where a deposit 
IS made in respect of life insurance business it shall not be available for the 
discharge of any liability of the insurer other than liabilities arising out of 
policies of life insurance issued by the insurer The expression “the deposit 
made m respect thereof ” suggests that where an insurer carries on life insurance 
business along with other classes of insurance business, such as fire, marine or 
miscellaneous insurance business, the deposit in respect of life insurance 
business shall not be available for discharging any liability of the insurer 
arising out of the policies of marine, fire or miscellaneous insurance In such 
a case deposit for life insurance business should be specially earmarked for 
claims arising out of the policies of life insurance But no such restriction is 
imposed m case of other classes of insurance business, that is to say, where an 
insurer carries on fire, manne and miscellaneous insurance business, th** 
deposits made in respect of those j three classes of insurance business cau ' 
available for dischaigmg any liability of the Insurer arising out of ' 

whether fire, marine or miscellaneous . 


5 Sm Manoroma Kundu v Ftn and Gtntral /uurawi (9 , Ud , CQ C W N 97u i 
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3 “Shall be deemed to be part o£ the af 
Whenever the word “deemed” is used in statute 
or thing, It implies that the Legislature after due < 
judgment in conferring that status or attribute to a f 
not open to a court to sit in judgment over the judge 
Ignore the express direction contained jn the statut 
be deemed to be pait of the assets” jn subjection (1 
deposits do rot in fact form a part of the assets of tl 
deemed” to form a part of the assets That can onl 
mentioned in the section are absent, that as, when^ 
are satisfied otherwise than from the deposits 
commonly used for the purpose of creating a ‘ sta 
purpose of extending the meaning of some terir 
does not properly designate When used in that 
tant to consider the purpose for which the statut 

4 **Shall not he susceptible of any *■ 
section (1) —When the deposits are treated as 
IS at liberty in the ordinary and course of 
of those assets or a part of them or to create c 
not impose an> restriction on the company to 
to do withm the bounds of its memorandum 
section 333 of the Companies Act 1956 
tntir alta provides that a managing ager 
under section 324 or 332 of that Act shall b 
of the company m respect of all moneys wl 
pany This section saves the deposits of 
assignments He can neither assign nor 
if he does an> it is contrary to this sectio' 

5 *‘Nor shall it be available fo 
section (1) —Normally and in the usua 
arc available for discharge of any habil 
but an exception has been made in 
section The deposits shall not be 
the insurer except the liabilities ansi 
him and the deposits will remain as 
undischarged In other words, the 
discharge of liabilities arising ou 
insurer and for no other liabiliti 
in full 
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3 ^ Closure of business —The provisions of section 9 with regird to 

refund of deposit will come into force where under a scheme of compromise 
under section 153, Companies Act, it is proposed not to change one kind of 
company into another kind, but, in the process of reconstruction to put an 
end to the old company which was limited by shares and to create a new 
mutual company ^ But no order for refund can be made under this section 
in respect of a discontinued business unless all the liabibties in respect of the 
same have been, fully satisfied or otherwise provided for ® * 

4 Deposit in fall, necessity of» for claiming a refund —In order 
th?t a refund may be granted to an insurer under this section, in respect of 
any class of insurance business svhich he has ceased to cany on, it is not 
necessary that the entire deposit as prescribed in sub-section (l)<)f section 7 
should first be made and separation of funds made thereafter When the 
business earned on is a combined kind of business as contemplated by section 
7(l)(e) the instalments provided for by sub-section (3) of that section are 
susceptible of division m the same way as the total amount itself is divided 
by sub-section (1) («), t e , two-thirds may be allocated to the life insurance 
business and one-third to the insurance business of the other class Accord¬ 
ingly, where after carrying the other kind of business for a certain time the 
insurer discontinues it, the deposit made up to that time m instalments may 
be apportioned and a refund made of such part as does not relate to the'life 
insurance business still earned on, but relates to the other business Thus 
an insurance company which had been carrying on business m life insurance 
as well as miscellaneous insurance business, discontinued the miscellaneous 
insurance business under section 52 of the Act from November, 1940 The 
company had deposited the sum of Rs 1,50,000 in three instalments m respect 
of the combined business up to January, 1940 After the miscellaneous 
insurance was discontinued, the company filed an application m court for 
rei^und of the sum of Rs 50,000 m respect of the miscellaneous insurance 
business In such a case the company was entitled to the refund of the sum 
claimed provided its liabilities in respect of the discontinued business were 
satisfied or fully provided for ® 

5 Power of tlie court —Under sub-section (1) of this section the court 
has been given the discretion to order the return to the insurer of so much of 
the deposit as does not relate to the class of insurance, if any, which he con 
tinues to'parry on But before passing an order under this sub-section the court 
must be satisfied that the applicant's liabilities in India in respect of the class 
of insurance business which he has ceased to carry on, are fully paid or are 
otherwise provided for 

6 “Otlierwise provided for"—‘‘Provision otherwise" for the purpose 
of this section must obviously be other than deposit itself Further, when the 
insurer wants to take back his deposit on making “provision otherwise" he 
will have to satisfy the court that the "provision otherwise" has been fully 
made and the court will' be in a position to investigate the matter This, 
however, does not mean that jfthc insurer does not want to take advantage 
of this section he can say without submitting to the terms of this section that 
he has made "provision otherwise” because the deposit which is made under 
section 7 is more than all his liabilities of the insurance business that be has 
closed Even where the insurer’s deposit is large and liabilities are small he 

1 hsHejAna Injuranct Co Ud htt 45 401 46 C W N 284 201 I C 201 

N 979 ^ 19i2Gal 294 

2* Jnsvranco Co Ltd v Sup^nUn 3 /tirf 

oj Inmcmt I L R (1942) I Cal ^ f i » 
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9 (1) Where an insurer has ceased to carry on in 

, ,, class of insurance business in respect of wmcn 

Refundotdq,«.n ^ 7 orsecw 

98 and his liabilities m India in respect of business of that c^s 
have been satisfied or are otherwise provided for, the Court m h 
on the application of the insurer, order the return to the 
so much of the deposit as does not relate to the cl?sses of insum j 
if any, which he continues to carry on 

(2) An application under this section shall, if the 
IS carrying on any insurance business m any Part ® ^ 
in this behalf by the Central Government in the official 
be accompanied by a statement to that effect, and in 
the Court shall not order the return of any 
section unless it is satisfied, after giving notice to the chiei i 
authority of that State, that the liabilities of 'the apphc^t 
State m respect of the class of busmess concerned have been 
or are otherwise provided for 


LtgtslaUpe changes 
Object and scope 
Closure of business 
Deposit tn full, necessity of for 
claiming a refund 
Power of the court 
'‘Otherwise provided for” when 
liabilities lesser and the deposit 

1 


smopsis 

greater set iiffemnet be resit J'> 


me with the other „ gmi 

7 Insurance bnsmete tn fa , ,^,,1 
appheatm for tejuni, «»•»» 

8 ktmrn or transfer of itpott’ tfiit 
English Act 

9 Appeal ' 

Legislative changes —(a) Section 9 is renumbered a* 
and section, 9 (2) is inserted by Act VI of 1946 . ^ 

(A) The word “India occurring m sub-scction (1) was substituted T 
LXII of 193G 

(<) Thr >\ords “or section 98* were inserted by Act XI of 1939 
(t/) The >%ords “Part B State" were substituted by A O 1950 
(e) Tlic words * that State’ were substituted by A O 1948 

- ? Object and scope—The object of section is to make 

refund ordeposiis when Uic insurer closes his busmess of insurance 
scribes the procedure for such refund and also the procedure 
canon f7r refund relates to any insurance business m any Part B 
iccticm ini cjij ibc rourt wuh ihc power lo order the return to the ^ 

dejK..,t or , pert of .1 Tl.e provlooiu of th.i section can only br 
r insurer has ceased to cany on any clasJ of l®“ jp- 

buuneii (lO the buiinesi must be in India, (ui) deposit in lespect of (o’ 
orbuiuieu mutt liaie lieen made under section 7 o'rsecuon 93 of the 

“n ■ -urn-^r'liilrldSSfe'iSun 
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3 Glosnre of basmess —The provisions of section 9 with regard to 
refund of deposit will come into force wherci under a scheme of compromise 
under section 153, Companies Act, it is proposed not to change one kind of 
company into another kind, but, in the process of reconstruction to put an 
end to the old company which was limited by shares and to create a new 
mutual company ^ But no order for refund can be made under this section 
m respect of a discontinued business unless all the liabiUties m respect of the 
same have been fully satisfied or otherwise provided for * 

4 Deposit m full, necessity of, for claiming a refund —In order 
th”*! a refund may be granted to an insurer under this section, m respect of 
any class of insurance business which he has ceased to carry on, it is not 
necessary that the entire deposit as prescribed in sub-section (1) of section 7 
should first be made and separation of funds made thereafteri ^ When the 
business carried on is a combined kind of business as contemplated by section 
7(l)(e),'the instalments provided for by sub-section (3) of that section are 
susceptible of division in the same way as the total amount itself is divided 
by sub-section (1) («)> * * » twothirds may be allocated to the life insurance 
business and one-third to the insurance business of the other class Accord¬ 
ingly, where after carrying the other kind of business fora certain time the 
insurer discontinues it, the deposit made up to that time in instalments may 
be apportioned and a refund made of such part as does not relate to the life 
insurance business still earned on, but relates to the other business Thus 
an insurance company which had been carrying on business m life insurance 
as well as miscellaneous insurance business, discontinued the miscellaneous 
insurance business under section 52 of the Act from November, 1940 The 
company had deposited the sum of Rs 1,50,000 in three instalments m respect 
of the combined business up to January, 1940 After the miscellaneous 
insurance was discontmued, the company filed an application m court for 
refund of the sum of Rs 50,000 in respect of the miscellaneous insurance 
business In such a case the company was entitled to the refund of the sum 
claimed provided its liabilities m respect of the discontinued business were 
satisfied or fully provided for ^ 

5 Power of the court —Under sub-section (1) of this section the court 

has been given the discretion to order the return to the insurer of so much of 
the deposit as does not relate to the class of insurance, if any, which he con 
tinues to carry on' But before passing an order under this sub-section the court 
must be satisfied that the applicant’s liabilities in India in respect of the class 
of insurance business which he has ceased to carry on, arc fully paid or are 
othcr^vise provided for , ^ , 

6 "Otherwise provided for” —"Provision otherwise” for the purpose 
of this section must obviously be other than deposit itself Further, when the 
insurer wants to take back his deposit on making "provision otherwise’ he 
will have to satisfy the court that the "provision otherwise” has been fully 
made and the court Will be in a position to investigate the matter This, 
however, does not mean that if the insurer does not want to take advantage 
of this section he can say without submitting to the terms of this section that 
he has made "provision otherwise” because the deposit which is made under 
section 7 is more than all his liabilities of the insurance business that he has 
closed Even where the insurer’s deposit is large and liabilities are small he 

* ligH oj Ana Jnmranet Co L/i In ri 45 481 46 C W "N 284 

C W N 979 ^ 1942 Cal 294 

^ Aavc{]\ban tnmanu Co Lid v Supennttn 3 Ihd 
of Inwantt I L R (J942) 1 Cal 
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can always take advantage of this section and submit to an investigation by 
the court and take back his deposit, after depositing the small sura r quirw 
to meet his liabilities ^ Thus, an insurer in claiming a refund of nis dcposi 
under this section cannot ask for a set-off of the amount of his liabilities wnic 
are less from the amount of his deposits which are greater and the comt canno 
order the return to the insurer of the balance amount after such set on 

7 Insurance business in Part B State, application for refund, snV 

section (2) —Where the applicant is carrying on any insurance business 
Part B State notified as such by the Central Government m the official w 
and he makes an application for refund of deposit under ^is ^ 

application must be accompanied by a statement to the .-t o 

carrying on insurance business m such State so notified 

obligatory on the court to give notice to the chief insurance 
State and to be satisfied, before it passes any order for refund, that t 
hues of the applicant to that State m respect of the class of business nav 
satisfied or are otherwise provided for 

8 Return or transfer of deposit under the Enghsh Act —Uo ^ 
the Assurance Companies Rules, 1950, the court may order deposi 

be paid or transferred out of court to the company where it may 
be just and equitable to do and particularly where a company na ^ 
altogether to carry on within the United Kingdom any class oi jj^a 

business But under the said Rules it is also necessary before such an ^ 
tion for refund or transfer can be made or allowed that all its 
r'espect of the deposit fund have been satisfied or are otherwise provide 

9 Appeal —Orders passed by the High Court m exercise 

civil jurisdiction under sections 9 and 61 of the Act are nation “ 

ordinary incidents of litigation m the absence of a specific 

excluded Orders under this section is a judgment within clause » jj 

Patent, Calcutta and the Superintendent of Insurance is entitled 
against an order under this section or section 61 of the Act ® 

10 (1) Where the insurer carries on business of \ /c) 

s«par,„on of accoua,. jlassM Specified ,11 cl3usei(a), I 

and funds and (d) of sub-seclion ( 1 ) of section /> 

keep a separate account of all receip • 

payments m respect of each such class of insurance business 

where the insurer carries on business of the class specified in ci ^ 
(cf) of that subjection whether alone or in conjunction 
business of another class, he shall, unless the Controller waives > , 
requirement m writing, keep a separate account of all receipts 

pay mentsm respect of each such sub-class of the class speciBe“ 
clause (d) as may be prescribed in this behalf 

Provided that no sub-class of the class of insurance 

specified m clause (d) of subjection (1) of section 7 shall 
scribed under this subsection if the , insurance business compn^ 
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in the sub-class consists of insurance contracts which are terminable 
by the insurer at intervals not exceeding twelve months and under 
which, if a claim arises, the insurer’s liability to pay benefit ceases 
within one year of the date on which,the claim arose 

(2) Where the insurer carries on the business of life insurance, 
all receipts due in respect of such business, shall be carried to and 
shall form a separate fund to be called the life insurance fund 
the assets of which, shall, after the expiry of six months from 
the commencement of the Insurance (Amendment) Act, 1946, 
be kept distinct and separate from all other assets of the 
insurer and the deposit made by the insurer in respect of life 
insurance business shall be deemed to be part of the assets of such 
fund , ' 

and every insurer shall, within the time limited m sub section 
(1) of section 15 in regard to the furnishing of the statements and 
accounts referred to in section 11, furnish to the Controller a state¬ 
ment showing in detail such assets at the close of every calendar 
year duly certified by an auditor or by a person qualified to audit 
under the law of the insurer’s country 

Provided that such statement shall, in the case of an insurer 
to whom section 11 applies, be ' set out as a part of the balance- 
sheet mentioned in clause (a) of sub-section (I) of that section 

Provided further that an insurer may show in such statement 
all the assets held in his life ‘department, but at the same time 
showing any deductions on account of general reserves and other 
habilities of that department ‘ '' 

Provided also that the Controller may call for a statement 
similarly certified^ of such assets as at any other date specified by 
him to be furnished within a penod of three; months from the date 
with reference'to’which the statement is called for 

(2A) No insurer "Carrying bn life insurance busifiess shall be 
entitled to be registered for tmy class of insurance business in 
addition to the class' or classes for ‘which he has been already 
registered unless the Controller is satisfied that the assets of the 
j'fc insurance fund of the insurer are adequate to meet all his 
liabilities on policies of hfe insurance maturing for payment 

(3) The hfe insurance fund shall be as absolutely the secunty 
of the hfe policy-holders as though it belonged to an insurer 
carrying on no other business than life msilrance business and shall 
for any contracts of the insurer for which it would 
not have been liable had the business of the insurer been only i 
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of hfg insurance and shall not be applied, directly or indirectly 
o any purpose other than those of the hfe insurance business ot 
the insurer 


smopsis 


Legislattoe changes 
Object and scope 
Appl\tahxl\iy 

'*StpasaU atconni of all reutpts and 
payments,subsection (1) and 
Proviso 

(i) Actuating, its purpose and 
function 

(n) *‘L\abiliii«s,** meaning of 
Insurer’s obligations, re ttfe 
insurance business, subsection U) 

(0 Life insurance fund 


‘ (u) Statement of asstU ej M 
insurance fund, pm 1 «/ 
subsedm (2), 1 

and 2f ,, 

(jij) Power of the Crnim, 
sub^seclion (2), Ptovuos 
Restriction on insurer 
insuranu business, fBfc 
Life irtsuranee fund on 
security of life pokey hoUtn, 
section (3) 

Reserve and fund 


" V txfsfivt anujuim 

"and where the ?!'!“ 
.rtTT _r> I n < < this behalf’* and nroviso tn sub-section rn were adds 1 


on business 
Act XlII of 1941 




and proviso to sub-section (1) were a 

sub-scetjon ( 1 ) was subitiW^ 


section^sTwere j respect of such business" 

sHrespeWof/^erb^ 

occurring as'p^agranhlrSf'S' 'boU of the insurer’s cotsW 

following were substftuted by XL\rfl ijIsM 

' ' Jfl T ''X Act VI of I94r 

sub-section C3)™th6^one^?an provided in section 49” occurr»'8‘“ 

m tL 7 !. ® ''' ““■‘"‘i by Act XllI of 1941 

insurer ’ occurring m su£s«'t**"*'V<ii*''’^' *'*b insurance busing d 

I 2 Object ® ^ ^ '“'f^btutea by Act XIII of «<' 

interests of pohcyioldl^’mTi;^'’' "•’J"'* ‘bo soction is. to 

by giving them a special^nterKt .'n classes bf insurance bw 

of insurance business with wh *“ods brought into being by lb' , 
giving the policy-holders in th? concerned Itseemstos^jf 

the assets as correspond to thc"t. a security as 'against such 

business with which they arc CTOcSmed^"°'*"' 

I,"'""'''””Slcy-ffi^ the object of secun^ 

achieved Th#* composite 

_^ Creation of the ‘hfe ''^**ion5 have been made more g. li' 

----and deeJannff suchfun^ 

* Cl«a»Qn Committee U li ' 
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‘absolute security’ of the life policy-holders than other classes of insurance busi¬ 
ness, such as, fire, marine or miscellaneous where the redemption of the pledge 
of the insurer IS sought to be achieved by requiring him to keep a separate 
account of all receipts and payments in respect of each class of insurance 
business This section also restricts an insurer doing life insurance business 
from extending his field of operation in other class of insurance unless his 
liabilities in respect of his life insurance business are adequately'cbvered It 
also prohibits the insurer from applying the life insurance fund either directly 
or indirectly to his any other class of business ’ 

3 Applicability —This section applies to an insurer carrying on busi¬ 
ness of more than one of the classes of insurance business, namely, life, fire, 
marine and miscellaneous insurance business, that is to say, 

(jd) insurer doing life and fire insurance busmcss, or (b) an insurer 
doing life and marine, or («) an insurer doing life and miscellaneous, or (d) an 
insurer doing fire and marine, or (e) an insurer doing fire and inisccllaneous, 
or (/) an insurer doing marine and miscellaneous, or (g) an insurer doing life, 
fire, marine and miscellaneous, or (h) an insurer doing fire, marine and 
miscellaneous 

But w th r<.gard to miscellaneous insurance business an insuxer may noi 
keep separate accounts in respect of each subclass of miscellaneous insurance 
business, on Controller s waiving such requirement m writing Further, the 
provisions of this section will not apply where the insurance contracts of any 
subclass of his miscellaneous insurance business and liabilities thereon do not 
extend beyond a period of one year ^ Regarding applicability to Lile 
insurance Corporation the words “financial year should be read in place of 
“calendar year” and aub-section (2A) should be deleted ® 

4 “Separate accoant of all receipts and payments,” sub section (1) 
and proviso —Sub-section (1) of this section prescribes m mandatory language 
that a separate account of all receipts and payments in respect of each class 
of insurance business has to be kept by an insurer who happens to carry on 
more than one class of insurance business contemplated under the Act Thus, 
when he carries on two classes of insurance busmcss, say, life and fire, or life 
and marine or the like or all the classes of insurance business, uiz , life, fire, 
marine and miscellaneous, he should and must keep a separate account for 
each class of all receipts and payments thereon This means that he must 
not mingle one account with the other But to this mandatory rule an 
exception has been provided m case of miscellaneous insurance business, that 
is an insurance business which is not principally or wholly of any kind or 
kmds, such as, fire, life and marine insurance business An insurer doing 
such an insurance business either alone or in conjunction with business of 
another class need not keep a separate account of all receipts and payments 
in respect of each sub-class of his miscellaneous insurance busmcss m cases as 
follows 

(o) Where the Controller waives in writing that the insurer doing 
miscellaneous insurance business need not so keep a separate 
account of each sub-class of the said business , but so long as such 
i waiver in writing is not obtained from the Controller it is obliga¬ 

tory on him, i e the insurer, to keep a separate account of all 
receipts and payments m respect of each such sub-class m a 
prescribed form , and 

i For sub^lasKs of miicellaDcous lasurance pp 84-93 

business see Note 16 under icctioo 2»t 2. wiL.! C. Act, S 43 porf ' ^ 

V 
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(6) where the insurance business of the sub-class consists of insura 
contracts terminable by the insurer at intervals not ^ I 
twelve months and under which on a claim arising tn® * 
liability ceases withm one year of the date on which 
arose 

This IS what is provided in proviso to sub-section 0) ^ 
claim the benefit under this proviso an insurer 
conditions, namely, (I) insurance contracts must be 
by him at intervals not exceeding twelve months, a W 
liability under the contract must cease within one yea 
date of claim 

(i) Accounlmgt tis purjiasi and functians —The primary 
accounting is to give the proprietor or the manager of a business, 
concerning not only the nature and the amounts of the assets, . , 
and the proprietorship, but also the effect of the operations o 
on these items In other words, the object of accounting is to 
mation concerning property and the right to property, and to s 
perty and the rights to it have been affected by business 
function of accounting to record to analyse and classify, and jg 

the activities and the effects of these activities for each business * ^ 

(»*) ‘Liabilities', meaning of —The word ‘liabilities’ should zit 

with the term ‘debt’ Liabilities have an origin in contract, so ii » 

debt but all debts are not liabilities, as envisaged in this ^ction 

due and payable is debt The word ‘liabilities’ used m this sect 
origin in the contract of insurance and must not be confused 
of the insurer Again when money is paid to a person who is jj 

to It, under the mistaken impression that the money was due to « ,' jtie 
an obligation on him to refund the money and it would be a liao y 

liabilities as used in this section must have the origin m contract w 

cular class of insurance and not all classes of contracts of msur 

the insurer may have entered into ^ 

' on (I) **" 

Insurer’s obligations re life insurance business, snb 


Under sub-scction (2) of this section an insurer carrying 


business has certain obligations with regard to that business ^irlsursn^^ 

are as follows (a) he shall bring all receipts due m respect oI " ® life 

business together and carry same to forma separate fund separate 

insurance fund {b) he shall keep the assets of such fund distinct a 
from his all other assets (c) he shall furnish to the Controller ® jMbe 
showing in detail such assets as at the end of every calendar year, 
shall, before furnishing it to the Controller have the said /JfStheUv^ 
certified by an auditor or by a person duly qualified to audit undc 
of the insurer s country ^ 

(») Life insurance fund —The ordinary dictionary meaning of the 
IS stoclc of money especnlly one set apart for a purpose In the same s 
receipts due in respect of hfc insurance business is set apart for the 
meeting the claims arising out ofltic insurance contracts The life insura /^tef 
IS formed out of all receipts due m respect of such business 
this section enjoins in mandatory language that after the expiry of si^ «„ci5 
from the commencement of the Insurance (Amendment) Act, 1946, tne-^^ 
— - 


obbgat'®’ 
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of the life itisaratice fund must be kept distinct and separate from all other 
assets of the insurer The deposit made by insurer in pursuance to s-ction 7 
of the Act also forms a part of the assets of the life insurance fund This fund 
then comprises (a) all receipts due in respect of life insurance business, and (b) 
the deposits made in pursuance to section 7 (1) (a) of the Act, sub-section (2) 
of this section by directing the formation of the life insurance fund virtually 
affirms the provisions of section 5 of the Indian Life Assurance Companies 
Act, 1912 

Unlike the Indian Act, the English Act requires an insurance company 
carrying on other business and one ol any, such as, life, industrial assurance, 
bond investment and employers’ liability insurance, or two or more of those 
classes to enter in a separate account of the receipts of that class of insurance 
business or of each of those classes and to carry same to separate fund and each 
fund forms a security for the policy-holders m that class as if it belonged 
to a company which carried on no other business Exceptions to this rule 
have been provided m two cases, namely, (1) a company doing life business 
and established before 9th August, 1870, and (2) where on the face of policies 
the liability of the life insurance fund in respect of other business distinctly 
appears (see section 3, Insurance Companies Act, 1958) 

(ti) SlaUmtnl of assets of insurance /and, para 2 of sub-seciion (2), Provisos 
i and 2 —Paragraph 2 of sub-section (2) provides in mandatory language that 
every insurer doing life insurance business must furnish a statement to the 
Controller wherein it should be shown in details the assets of the life insurance 
fund at the close of every calendar year Such statement must be duly certified 
by a qualified auditor It has to be furnished within six months from the 
end of the period to which the statement refers 

First proviso to sub-section (2) of this section makes departure from the 
above rule in respect of an insurer to whom section 11 of the Act applies 
In such a case the statement of assets of the life insurance fund must be set 
out as a part of the balance-sheet mentioned in clause (o) of sub-section (1) 
of section 11 of the Act, that IS to say, m case of both Indian and foreign 
insurers to whom the provisions of section 11 as to accounts and balance-sheet 
are applicable need not furnish the statement separately as enjoined in para 2 
of su'^section (2) but such statement must be set out as a part of the balance- 
sheet which they are to prepare in terms of section II and to furnish to the 
Controller in terms of section 15 of the Act 

Second proviso to sub-section (2) provides as to what the statement of the 
life insurance fund should show It enjoins that the statement should show 
all the assets of the life department and any deductions on account of general 
reserves and other liabilities of that department 

(lit) Power of the Controller, sub^seetion (2), Proviso 3 —Third proviso to sub¬ 
section (2) invests the Controller with power to call for a statement of the assets 
of the life insurance fund as at any other date specified by him This state¬ 
ment has also to be certified duly by a qualified auditor and the same has to 
be furnished to him within a period of three months from the date with refer¬ 
ence to which the statement is called for The power of the Controller under 
this proviso IS discretionary 

6 Restriction on insurer doing bfe insurance business, « ^ 

—^When an insurer doing life insurance business desires to be ^ 

rar any class of insurance he cannot be so registered unless he 
Controller that the assets of his life insurance fund are sufficient 
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ihan the life insurance business to which the fund is applicable yet the 
company may transfer the surplus of the fund to another fund for distribution 
amongst its members ^ 

8 ‘Reserve* and ‘fund* —The terms ‘reserve’ and ‘fund’ are almost 
synonymous and are interchangeable unlike the Indian and English statutes 
Some American statutes use the word reserve* instead of the word fund’, 
although the term ‘reserve’ may apply to a variety of funds or sccuiities 
depending on its context The term ‘reserve’may beviriously defined It 
may mean a fund required by law to be kept by the company to meet liabi¬ 
lities The reserve, being the amount theoretically necessary for reins ring 
the risks, is sometimes termed “reinsurance fund or ‘reinsurance reserve 
Similarly, the term includes “unearned premium reserve to meet future 
liabilities on policies “liability reserve” to satisfy claims indefinite m amount 
and as to time of payment but accrued on liability and workmen s compen¬ 
sation policies, and “loss claims reserve for the liquidation of accrued claims 
for unsettled losses on policies not provided for m the liability reserve But 
the reserve does not include the fund required for ordinary running expenses * 
The reserve or a policy is the amount discounted at appropriate rates 
of interest to its value at that time, which will be required to meet the claims 
under the policy in the future ® With respect to life insurance, the ‘reserve 
is the amount of the accumulated savings resulting from the excess of the 
annual premiums over the mortality costs during the early years of the policy, 
that part of the annual premiums paFd by insured which according to a 
specified table of mortality, must beset apart to meet or mature the company’s 
obligations to insured* The term ‘reserve or ‘reserves’ as used m life 
insurance has also been held not to refer to separate and distinct funds, money 
or securities sec aside, but rather to a measurement or ascertainment of a 
liability or obligation, made by the State pursuant to statutory mandate, to 
meet which the company must at all times have certain approved securities, 
and when the term is used in this sense the approved securities do not consti¬ 
tute the ‘ reserve ” The reserve is m no sense a fund or asset but is exactl>, 
as defined by statute the amount of its policy obligations—-the amount owing 
to Its policy-holders—estimated in a certain fixed way, on a certain basis, by 
the State, as provided by statute, against which and to meet Which a company 
must at all times have a certain amount of resources or assets The reserve 
of a life insurance company is simply another way of designating the amount 
of Its policy obligations * 

11 (1) Every insurer, in the case of an insurer specified in 

. . . , sub-clause (a) (u) or sulxlause (b) of clause (9) 

sheet section 2 in respect of all insurance business 

transacted bv him, and in the case of any other 
insurer in respect of the insurance business transacted by him m 
India, shall at the expiration of each calendar year prepare with 
reference to that year— _ ^ _ 

I Wtsl^an and Gtntrol Asturanet Society v Ch 551 

AUerjuy General (193') Ch 591 «< alto the 2 See Meiyland ConoUty Co v U S 231 

Wtdters Aauraneo Co US 3»2 Pamer v Reterv* Loai L\fe 

(1905) 2 Ch 40 C A Re South East Lant9' InSvaneiCo v Hattz 213 III App IGI 
truwanwCo ,(1935) 1 Ch 225 C A 3 Caminrtri v Maniem I42P 2d 741 
^here It has been obser\ed that the deyosita 4 ItiWiamiv Union Ctntrd Lift tnntranaCe 
form part of the general assets of the 291 U S 170 Jefferson v A/a* Tork Life 

company asailahle for all creditors of the IravronciCo 152 b " 780 

^ company for as to %sh8t is a reparate 5. Umon Ctfilrol Life tnsvrance Co 25 

^m capable of being carried to a snarate Ohio N P N S 409 14 

fund sec ho A/I«b emd Co (1905) I C J S pp 636 639 f 
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(а) m accordance with the regulations contained iti Parti 

or the First Schedule, a balance-sheet in the form set 
forth in Part II of that Schedule , 

(б) in accordance with the regulations contained in Part 

u ^ ^^cond Schedule, a profit and loss account ii 
the forms set forth in Part II of that Schedule, except, 
where the insurer carries on business of one class only 
^^^sses specified m clauses (a), (6) and (c) of 
sub-section (1) of section 7 and no other business, 

(c) in respect of each class or sub-class of insurance busine» 
for which he IS required under sub-section (l)ff 
section 10 to keep a separate account of receipts and 
payments, a revenue account in accordance with tb 
^nd in the form or forms, set forth intb 
third Schedule applicable to that class or sub-class of 
insurance business 

of a company, as defined m clawe (’) 

the accounts snrf section 2 of the Indian Companies Act, 
siRncd bv ttip ^ statements referred to in sub-section (1) 
man if anv sn, ", “ company by the 

wmlianf and the principaJ officer of th 

slnll be accoinmm pnetners of the firm, s” 

tions and occima^,? ^ ®‘n*®nient containing the names, dtstn? 
m Charae of X directorships ^eld by, the peP^ 

winch such accounts business during the 

at tl'c^comXjiLmem* a"®i‘’" Justness of 
and accounts rcouirpfl Kv *1 prepared the balance sh 

Act, 1912, or li-H bas rl i ^ Indian Life Assurance Comps" 

Goscinmint so dirtcts °*^diis section shall, if the Cert 

December, 1939, is ifm «, appiv until the 3Ist d’), 

icar were rcfenncis to references to the calcod ‘ 

‘"c iinaiicial year 

, ■ , ^ViOPS/S 

t lt[llleli 4 «Us{M 

* 0,%’, ic,9 

* H‘j44i 


Jtcf 

I 




tntirprttaticn 0)^ j 

(i) Conibtrid bale^tt 

1/ f 

{%i) Fctm ef ba'emt sbttt . 

(n) D/it tft bali’tet tbd* ® ‘ 

« cdrcttltJinfii f 
Proft cni Un /hean^U. 

0) (i) 
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8 Revenue Account, sub-section (1) (c) Account 

, (i) Revenue Account, meaning of 9 Authentication of the accounts, state- 

(ii) Force of Revenue Account meats, etc , sub-section (2) 

(ill) Combined Revenue Account 10 Balance-sheet and accounts prepared 

(iv) Information to be furnished upon fnancial year, sub-section (3) 

in addition to Revenue 

1 Legislative changes —(a) The words "in respect of to k ep 
a separate account” m clause («) of sub-section (1) were substituted for the 
words “in respect of each class of insurance business carried on by him” by 
Act XIII of 1941 

(6) The words “a revenue account in the Third ’ occurring in the 
same clause of the said sub-section were substituted by Act VI of 19i6 

(c) The words ‘ that class or sub-class of insurance business” occurring 
in the same clause of the sub section were substituted for the words “that 
class of insurance business” by Act Xlll o{ 1941 

The words ' as defined in clause (2) 1913” occurring in sub¬ 

section (2) were substituted for the words and figures “to which the Indian 
Companies Act, 1913, applies” by Act XIII of 1941, and the words “by such 
persons” occurring originally were omitted by Act XLVII of 19 0 

2 Applicability —This section applies to Indian as well as non-Indian 
insurers, but there is a difference between them in the manner of the prepa¬ 
ration of nccounts and balance-sheet While the Indian insurers arc required 
to prepare such accounts and balance-sheet with regard to all insurance 
business transacted by them whether m India or outside India, the non-Indian 
insurers are required to prepare them in respect of the business transacted 
by such insurers in India only 

With regard to the preparation of annual accounts and balance-sheet 
the English Insurance Companies Act, 1958, makes no distinction between- 
English and non-English insurers but the provisions of the preparation of annual 
accounts and balance-sheets as contained in section 4 of the said English Act 
apply to every insurance company to which that Act applies and the Act is 
applicable to all iniurance companies whether established within or outside 
Great Britain which carry on within Great Britain insurance business of 
certain classes mentioned in section I of the said Act This'section has been 
applied to the Life Insurance Corporation of India, except sub-section (3) 

3 Object—The object of the section IS obvious By requiring the ins jrcr 

to prepare accounts and balance-sheet is to help the insurer to know the financial 
condition of his msarance enterprise from time to time and the changes in the 
financial condition that take place over a period of lime Only by scing 
the rlTect of the changes that take place over a certain period of time can 
the insurer judge whether his financial condition IS improving and, if it is 
to what extent It also helps the State to put an effective check on tlie insurer’s 
injudicious venture in the enterprise By comparing the present balance- 
sheet with the one prepared at a previous period, changes in financial condi¬ 
tion may be determined The primary object of this section is to ensure that 
through these accounts and balance-sheet as much information as is reason¬ 
ably required to be made available to the shareholders the policy holders 
and creditors of the company and to the general public - ^ 

4 Scope—This section provides a machinery as to how 
manner in which the accounts and balance-sheet ofcicry insurer » 
pared Even if the insurer is a company registered under the C 



\48 


THE INSURANCE ACT 


(S 11 


It shall have to conform to the provisions of this section m prepanngi 
account and ba ancc-shect, although sub-ssettons 210 and 211 ^ 

Act, 1955, correspandiag to sub-sections 131 and 132 of the Act of ly a 
sub-sections 148 and 149 of the English Companies Act, 1948, maic 
provisions for the annual accounts and balance-sheet By ^ » 

of this Act the accounts and balance-sheet prepared in terms of this section 
be treated as accounts and balance-sheet under the said provisions 
Comp nies Act, 1956, and filing of their copies to the Registrar v>i 
sufficient compliance with the provisions of that Act 

The scope of this section is restricted to the preparation 
sheet conforming to the regulations in Part I of the First ® m 

form set out in Part II therein, (6) a profit and loss account ujjt 

the regulations in Part I of the Second Schedule and in the forms 
II therein, and (e) a revenue account in accordance with the regula i j 
in the form or forms set forth in the Third Schedule This to 

the preparation of a report on the affairs of the business during ” jgbe 
which the accounts relate The^c accounts and balance sheet 
prepared at the expiration of each calendar year with reference to 
nnd not on the expiration of the financial year as required under 
panics Act, 1956 

Under the Companies Act, 956, it is also required 

prepare a balance-sheet in the form set out m Part I of Schedule 

profit and loss account complying with the requirements of Part U 

Schedule of the said Act But by virtue of the provisos to 

and (2) of section 211 of the said Act insurance companies and ccr . 

companies have been exempted fiom the operations of the said provi ^ 

the said Act and for obvious reasons that the specific provisions 
accounts and balance sheet have been made in the Insurance Act 
Section 4 of the English Insurance Companies Act, 1958, 
that every insurance company to which that Act applies shall prep 

prescribed form a revenue account for the year a balance sheet ana, * 

where the company carries on insurance business of one class ony 
other business a piofit and loss account These accounts na _ 
prepared unlike the Indian Insurance Act, at the expiration of cacn 
year of the company , 

5 Financial year and calendar year meaning 
Clause (17) of section 2 of the Companies Act J956, defines a , 'r Jtiicb 

to mean m relation to any body corporate, the period m respect o' 
any profit and loss account of the body corporate laid before it m 
general meeting is made up, whether that period is ® y®^*" *-aicrid^^ 
Tclaiion to an insurance company financial year’shall mean the „q 
year as referred to m this sub-section of this section Under section 
Banking Companies Act (X of 1945; the'financial year’ also mean 
•wlcnd.r ycar Under the Assurance Companies Act, 1909 (9 Edw j Y f},: 

financial year means each period of twelve months at the end of 
balance ofthc accounts of the assurance company is struck or, 

'‘T «lendir year (resection 29 ofthc Act) 

-Ja ris'^r •'dopled m the Insurance Companies 

Ofthc accounts o? the I>if® ^ 

SknSr^ar >» observed m 

/l\ —*** form and Interpretation, 
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be stated to be an cndeavoJ^rt3s^^^ thriJure cs?" 

those ^\hlch arc available fardsijnbat.oftaj drris—-iis f£j* 4"* 

ns so available) and Iiabihaaof the CKrpiir z l-* diar »t t tits 

prepared, and the manncrin ^nefatht total *srr^*-^ tJf^T dt*‘ 

distributed o^*cr the sc\-cral t>pe3 c<‘a»tti. A n k* ^j'M 

document and dots, not, as a gcreral rales CCT^r t-'xr t.-ft • ^jrh*>fa% 
undertaking at an> panicuUrda’cof iht jresr 

as ^xiduill Land plant, and machior^ nrrrte-t'rs ces'^ w* t*-f •“ frt! tn* Ir 
in trade*”* <!'« it nc-raallTtr-x t-r ^ Hi >j>i 

A balancc-stcct u prepared to i^-w ^ r/* Hm r 

person, firm or bodj cerpo^at** on a ry-'*L T »/■ t 

firmer corporair^viirh 

for winch the report jhw J ' i’’' 

heading or title The ditr nvd u .-r' -'t,' ' /; ,' »"5 »'• l),r. 

^balance-sheet prepared at th-ct--^ ^ 

dated December Jl, 1&51 ^ j'f' / vr/,kl 

A I alance sheet u ^ -t . 

A = L.abd.t,« or LT-Propr.^^i V‘ 

the accounting equation u sn 


t-yt /-/-nn'/no. 


In the report form dccq 


-tuo: ner- 


U Am"! /f 
t ( ri 

T-fi/ { »i 1 

•*• f' i* i,f ^ j, 

I 

A 

^1 /•»*J bi,j > jf« rjt ^ 
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njent^madThv defined to include any combined stal^ 

'vhich mrlnf^ ^ ^'^surcr of assets and liabilities m the form of a balance >n«i 
'vnich includes the assets and liabilities of any other insurer ^ 

prepared ^^lonee~sheel —The balance-sheet of an insurer mus' b* 

in conform?ti ^ Part II of the First Schedule 

There shall hp ^ (Regulations contained in Fart I of the said Sch dulc 

the Jf a statement in Form AA as set out m Part tlof 

in India whirl, , e showing the market value and the book value of ihtasya 
loans on ^nyr>^,^,„!> ^.mongst others, securities, debentures andslw'ii 

properti Pohcies, loans on mortgage of property, land and housf 

dividends onfsf cash on deposit in banks, agent’s balances lutcrest, 

statement’prepared ^ balance slieet a i 

as at a ruZ ,U ‘''=='>'■‘>5 Icpt on the basis of double cutty sho»i«{ 

the variouq Irom which an enterprise derived its f^^dan 

nientjnasumm these funds were invested dr applied ItisasUtf 

after dll form of the balances of the ledger accounts rcmaiaiQl 

or profit and loss account accounts have been closed by transfer to rev nJ 


luiss account •* 

the foatnrS£ares!'.laX”^^^^ balance-sheet 


shall contain 


explaining how the values as shown m tbchaUnc^ 
, , the investments in stocks and shares, have been arn 
and how the market value thereof has been ascertained fof” 
P pose of comparison with the value shown, 

Mftifymg that the values of all the assets hsv'W 

®tl as at the date of the balance-sheet and that m the 

•L*’'"'’"* ?‘S"‘"g the certificate, the assets set forth 
ahk*!!?"" ’? aggregate at amounts not exceeding their« 
market value under the several headings such as , 
Reversions and Life Interests. Investments etc , and where s»e» 
certificate is not given, a full explanation of the basis “P,™ "f,k, 
the values shown m the balance-sheet have been assessed shall 
^ given in the certificate , 

of‘Holdings in subsidiary “iiipM® 
balancr-«fi have been increased since the last pr<= j 

due to amount of every increase g£j^ 

additions or to increased 
therefor ^ shall contain an explanation of the 

(d) eertificates signed b, ,he auditor certdy.ng- 

rclaunr^to *hc cash balances and tbff 

-d m?es?n.'enV"’“^'”''’“"’ , reversions and lift mterc 

transactmns"rel*^f the investment* ^ 

ns trustee, and^ undert-ikcn h> the u 


1 ^ n.i., 

Tnhn-l C5 C vv t 
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(iii) in the ease of a combined balance-sheet, that he has audited 
the balance sheet and accounts of every insurer whose assets 
and liabilities are incorporated therein, if not, they have 
been certified by independent auditors stating the reservations, 
if any, made by them, 

(r) when the balance-sheet relates cither wholly or in part to life insu¬ 
rance business, a certificate signed by the persons who arc required 
to sign the balance-sheet under the Act and the auditor certi- 
fymg that no part of the assets of the life insurance fund has been 
directly or indirectly applied in contravention of the provisions of 
the Insurance Act relating to the application and investment of 
life insurance funds 

Such certificaties shall be signed by the insurer or in the case of a 
conipany by the chairman, if any, and two directors and the principal officer 
of the company, or in the case of a firm, by two partners of the firm 

r* of balance-sheet of the Life Insurance Corporation of India, 

SM O S R No 734, dated 23rd August, 1958, set out in Appendix to L 1 G 
Act J>ost 


(w) ptffi in balance-sheet whether an acknowledgment —A statement of the 
amount of the debenture debt and accrued interest in the company’s balance- 
sheet is a ^ifficient acknowledgment under section 24 of the English Liraita- 
"tion Act, 1939, even though the balance sheet is m fact, not received by the 
oeDenture-holder but the director who signed the balance-sheet cannot rely 
such acknowledgment^ So also a statement of interest due on a^loan in 
company s account is an acknowledgment * But an entry in a balance-sheet 
a sum due to a creditor cannot be sued upon as an account stated ® 


enmh,!,-/ ® Account, subjection (1) (6)—An insurer doing 

business or miscellaneous insurance business is required 
the’^foSi, r “““rdmg to the regulations m Pa^t I in 

one clat „r Schedule but an insurer doing only 

orofit fnu business tit; fire, marine and life, need not prepare a 

fectVL m clause (0) of sub-section (1) of this 

orofi? r™ ^11 of the Companies Act, every 

profit or ln« ofth of ^ company shall give a true and fair view of the 
requirements S PnrMf ^ financial year and shall comply with the 

th21aidArt ofScheduleVI so far they are applicable theicto of 

panes fiom the nrF to that sub section exempts the insurance com- 
also been Prowwns of the sa.d subsection It has 

and the nrofit and Imss sub-section (5) cf the said section that the balance-sheet 
closing a* true and f uccoutu of a company shall not be treated as not dis- 
re?son®of he fa?t ,fa^''n"''? ‘be state of affairs of the company, merely by 
any makers vl l ‘b' “se of an insumnie eompLy, 

(1'^ 5 19381 ^ ere not required to be disclosed by the Insurance Act, 1938 

amount of net nrofit an account designed to show the 

.. _P amed or net loss incurred during the accounting year. 


^» Mcnlic end Poetjie etc Co (l‘l28)Ch 

w L R Bw"® “ (1958) 1 

822 , stt also Faience s Company 


Law Mth Edn p 626 

Esfanicfl Co (1947) I 
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also the various headings under which the profits have been earned and 
expenses incurred The balance of proht and loss account, in cast ofproft,i5 
included in the liabilities column of the balance^hcet and in the caie of 
loss in Its assets column ^ ‘ ’ 

Under the English Insurance Companies Act, 1958, every insuiw is 
required to prepare a profit and loss account except where the compiay carries 
on insurance business of one class only and no other business * 

The statement of profit and loss is prepared to show the result of tli« 

operations of a specific business during a particular period of time t'fttc 
cv^ the length of the period, the period is known as Fiscal period The pro 
and loss account is sometimes called bv the more descriptive title ‘op 
statement ’ The statement of profit and loss that accompanies a baUtt'-e snec 
measures the effect of the operations of the accounting period just prei-w a 
the date of the bahnee-sheet The balance-sheet is cumulative that is, d sRo 
e financial position resulting from the activities summarized on all 
statements of profit and loss The statement of profit and loss vs limits 
particular accounting period , It IS one of many such statements that ta 
fogethcr, would give the result of the total volume of activities since 
enterprise began 

In the Profit and Loss Account and Profit and Loss Appropriation 
of an insurer, the items on the income side must relate to income j 
actually received or not and the items on the e'fpenditure side must ^ , 

Jtp^diture whether actually paid or not Similarly, deductions from » , 

dividwds and rents in respect of income-tax must include s 11 amounts 
tax whether or not It has been or is to be deducted at sourceor pam 
Again Ilf the insurer so desires he mav include interest dividends a ^ 
shown in the Revenue Accounts for any classes o* , ^ ^ 
insurance including annuity business but they should W * , 
With the corresponding items m the Profit and Loss Account (J« 
tn Part I, Schedule II of the Act) 

. Account, sub-secuon (l)(c)—In addition to 

ect and the profit and loss account an insurer who is required o 
paiate account of receipts and payments under sub-section (1) of seC 

class ofbu mess, shall have to pfcpare at '« ^ 
tt% of each calendar year a revenue account with reference to t 

regulations and m the form or forms 
4 ftird tichedule applicable to that class or sub-class of insurance busuii^ 

insurance business, Form D and in respect of hrc. marine ^ 

-En5?«l f'’”® insurance business Form T have been prescribed 
comhtn Companies Act, 1958, every insurance company 

for prepare a revenue ^ j 

VaMnns year (j« sectoin 4 

RcfMjKf prescribed under ihe Insurance Companies ( ^ 

“"•“rmi'y with which revenue accounls of A"'f, 
f"rS5 >>' prepared (rrr Form ‘A For Life AsrurencA 

for M«or V ° Accident Imurmcc,'D for Fire lP,->rance 

*G for Insorancc F for Employers Liability Insuwn 

•he Comnanirs 4''!'“'°'’ Transit Insurance) It may be noted "„!it« 
for the’^rena^minn'^ ‘f' Banking Companies Act does make an) P 
Insurincc aX ' account as cmissgcd 


Utrlrrt ft _ , 

fWuaurrU,^ *- e«S Soflhe/ 
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(i) Revenue Account, meaning oj —The ordinary dictionary meaning of 
the word ‘revenue* is income But every income is not revenue Thus, 
capital of a business IS also income but a capital ma) be a fixed capital or a 
circulating capital The latter is generally known as revenue and is accounted 
for m the Revenue Account The disunction between fixed capital and cir¬ 
culating capital is that “fixed capital is what the owner turns to profit by 
keeping It in his own possession , circuliting capital is what he makes profit 
of by parting with it and letting it change masters’’^ Similarly, capital 
expenditure is a thing that is going to be spent once and for all and income 
expenditure is a thing which is going to recur every year But this is not the 
decisive test in every case * 

(»*) Form of Revenue Account —Where a Revenue Account is prepared in 
Form D, a separate revenue account must be prepared for every class or 
sub-class of business in respect of which the insurer is required to maintain 
a separate account revenue account in respect of miscellaneous insurance 
is to be prepared in Form F but it would be exclusive of any sub-class of 
such business When a separate account is required to be kept for a sub-c ass 
of miscellaneous business, the revenue account of such sub-class may be 
prepared either in Form D or h with such modifications as the Controller 
may authorise 

(til) Combined Revenue Account —When a Combined Revenue Accoqnt 
IS prepsired it must alsq conform to ,tbe sa^d forms and it must clearly 
show on the iace thereof that it is a Combined Revenue Account and must 
set out fully the name of every insurer required to make separate returns under 
the Act, if any other insurer’s revenue and expenditure are included that fact 
must also be stated 

(tv) Information to be furnished m addition to the Revenue Account —In 
addition to the Revenue Account the following informations shall be 
supplied 

(a) gross premium written direct in India, i f , the premium income 
without taking into account premiums or reinsurance ceded or 
accepted, for every class or sub-class of business in respect of 
which the insurer is required to maintain a separate account, and 
(^) gross claims payable directly by the insurer in India (that is to say, 
the claims without taking into account claims of reinsurance 
ceded or, accepted) separately for fire, marine and miscellaneous 
insurance business 


9 Authentication of the acconnt, statement, balance sheet, and 
profit ani loss account, sub-setiou (2)—The accounts and statemenis 
referred to m sub section (I), namely, the balance-sheet the profit zndly't 
account and the revenue account shall be signed by the insurer when }* h 
npt a company In the case of the latter those accounts and staiemcn^ 
be signed by the chairman, if any, and two directors and ihe^pnncjpil 
of the company In the case of a firm, they are to be signed b\ tvr^ S* 

of the firm ““ 


1 John Smith and Sons v Motrt, (1921)2 
13 1 — 

Sc^ yaltambrasa fisSJw Co v Fenner 5 
T C 529 Anglo-Persion Otl Ce Ud v 
DoU (1032) 1 K B 124 £/«« CoU 

V EtUrker (19’^) 4 All E R- 
*** f ^ Cemmstimer r yectr 
and Sens (1959) 2S C A IM 


10^5,^814 ff T — V 

^4 Ci"'<.iUArar' J T -rf * 

P»i»r*T I-i, li&vS. C. 2SS 

4®; djsen Sf— 
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Thoss accounts and statements must be mmffi 

which will contain (a) the names, descriptions ““upaiiom o r ^ 
m charge of the management of the business, and (d) ,v,, „[,ja to 

by them , and (*i) a report on the affaiK of the business dur g P 
which those accounts and statements refer 

Under the English Companies Act, 
or statement required to be prepared under that i 

chairman and two directors of the company and by the P . jj,jnagiDg 
company and, if the company has a managing director, »y 
director section 8 of the said Act) 

10 Balance-sheet and accounts preparad upon 'I'® by 

sub-section (3)—Where a balance-sheet and rencalcd,!'^^ 

Indian Life Assurance Companies Act 1912 (VI of 1912 ), n 
been prepared by an insurer doing the insurance business at e f^nancisl 
of the Insurance Act, 1938, and had based 
year and not the calendar year, he could be permitted to d 
day of December, 1939 and when the Central Governmen section W 

any case In such cases the references to the calendar Section 

should be read as references to the financial year in the said 
provisions under this sub-section have been made to Tjjjufancc^f 

carrying on insurance business at the dommenccroent oi adjust*®' 

1938 which was brought into force on 1st July, 1939 , some 
accounts from the hnancial year to the calendar year 

12 Tne balance-sheet, profit and loss 
. , account and profit and loss appropru 

of every insurer, in the case of an 2 i“ 

in sub*clause (a) (tt) or sub-clause (6) of clause (9) or 
respect of all insurance business transacted by bus***^ 

case of any other insurer in respect of the insuran 
transacted by him in India, shall, unless they are nyalh b) 

under the Indian Companies Act, 1913, be audited a 
an auditor, and the luditor shall in the audit of all sue 
have the powers of, exercise the functions vested m, 
the duties and be subiect to the liabilities and 
on, auditors of companies by section 145 of the Indian U 
Act, 1913 


srjfOPSJS 


1 ApplteohUly 5 

2 O^eet and tcopt 6 

3 • S^hall be audited annually by an 7 

auditor ” g 

4 Pattrs of the auditor 


Functions of the 
Dulles and ItabtUltes V 
Persons not to be appotn^*^ 
Status of auditor 


.w to 
Comp' 


Ayplicabllity -—This section has not been made applicable 
^ business and incorporated under tbe • • 

" enk'sidycctto audit under the provisions o^*'’ 
himMn\ I °"b the person appointed 

appointed, only aparV^crinlhefirmPf ^sr 
*ccn gi%en the authority to sign the auditor s report or 2 
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authenticate any other document of the company required by law to be signed 
Of authenticated by the auditor ^ 

2 Object and scope —The object of the section is to have the balance- 
sheet and the accounts of ihc insurer as prepared by him according to the 
provisions of section 11 of the Act verified by a qualified auditor The 
auditing IS done in the interests of the finanpial obligations of the insurer 
and also for the interests of the policy-holders and in the case of a corporate 
body for the interests of the shareholders of the company This section pre¬ 
scribed in mandatory language that the balancesheet, profit and loss account, 
revenue account and profit and loss appropriation account shall be audited 
annually by an auditor This section also invests the auditor with all the 
powers and duties as an auditor appointed under the Companies Act has and 
also subjects him to the liabilities and penalties as provided m the said Act 

Auditing and investigations represent a field of accounting activity, 
which reviews independently the “general** accounting Auditing is usually 
done by an independent accountant who examines records and reports and 
issues a statement of opinion regarding their accuracy, together with a report 
containing confidential advice to the management 

i “Shall he audited annually by an auditor" —It is mandatory for 
an insurer to have his accounts, viz , the balance sheet, profit and loss account, 
tcvenue account and profit and loss appropriation account, audited by an 
auditor who must be a person qualified under the Chartered Accountant 
Act, 1949 as defined m sub-section (4) of section 2 of the Act The audit 
has to be made with respect to every calendar ^ear and not in'- respect of 
financial >ear as provided in the Companies Act, 1956 Although no provision 
is made in this section for appointment of auditor as envisaged in section 224 
of the said Act his appointment has to be made at least in the case of a 
company incorporated under that Act at each annual general meeting and he 
will hold office from the conclusion of that meeting until the conclusion of the 
next annual general meeting 

4 Powers of the auditor —The auditor sh*iU have a right of access 
at all times to the books and accounts and vouchers of the company, whether 
kept at the head office of the company or elsewhere, and shall be entitled to 
require from the officers of the company such information and explanations as 
he may think necessary for the performance of his duties as auditor But if 
he IS refused access to the books because of his negligence, the court refused 
to make an order for such access to be given to him and directed the members 
to meet to ascertain the wishes of the company * 

The auditor is also entitled to have all notices of and other communi¬ 
cations rehting to any general meeting of a company just like other members 
of the company nnd he shall be entitled to attend any general meeting and to 
be heard m any such meeting which he attends on any part of the business 
which concerns him as auditor ® These statutory powers of tnc auditor cannot 
be curbed in an^ way Buckley, L J , observed thus "Any regulations which 
precluded the auditors from availing themselves ofall the information to which 
under the Act the> are entitled as material for the report which under the 
Act they arc to make as to the true and correct state of the company’s affairs 


I Note 2 under section 11 rifra for iw 2 v LonUn Cftd Covriy Land end Budii^z 
■pplicabilit) to Irdian and notr-Iodian Co tl9li) I CU 

in respect of Much business 3 S 231 Compimei Act !«5G and S 1C2 
e laid accouiiit arc to be audiud. (4) ot the Lnsliih Companies Art 1^8. 
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are, t think, inconsistent with the Act The working papers 

preparing the accounts as envisaged in the Act are 

of the auditors but the correspondence with third parties when t ey 

as agentsofthe company belongs to the company^ , 

whether any hen for tees exists on records vVhen the sole wor* ....vUtaci 

of audit, although accountants external to the company iuaj nave 

books of account on which they have been working ® 

5 Functions of auditor—It is true that the ^renccWf't 

auditor 15 to verify the sum, the arithmetical conclusion, by re 

books and all necessary vouching materials ^nd oral cxamina lo j, 

also true that he is not to be confinedto the mechanics of cne g 
dnd making arithmetical computations as he is not to be wri ® 

fessional “adder-up and subtractor ** Hii vital task is to take c Q^sy$5(.i> 
errors are not made, be they errors of computation, or error 
or commission or downright untruths To perform this w jVioncsty"^ * 
must come to it with an inquiring mind—not suspicious oi ' ^ached 
suspecting that someone may have made a mistake som^ncr 

must be made to ensure that there has been none The pijkiCS 

Co//twi Afi//i Co * did not relieve an auditor of his rcsponsioi * ^ hi®* 

a proper check He may come od a payment which, 1* ^g^fporabo®* 

may be unlawful, in that it may not be withm the powc« ol i 

Or improper in that it may have no warrant or justificatio Jjjjiiovrib 

hot only entitled but bound to inquire into it and, if i^cd 

It nny be, of course, that he has sufficient knowledge to deal I'S** 

as many nccountants have, but if it be beyond him, he is 

idvice on the principle stated in v that *'peniJ^ 

do nn act, which he cannot do effectually without the help of b 

with It the right to employ an agent® 

Lindle), L J , has observed thus “A person whose duty it ^ 
information to ocliers docs not discharge that duty by to 

much information as is calculated to induce them, or some of the » 

_ T_r_-___1_f -_r_..__ nn ITlCanS 


more 
terms 
of informiiion 


Information and means of information are by no me - s 

an luditorwho gues shareholders means of inform 
i.nu.Miition in respect of a company’s financial P 

peril and nins the \cr>’ serious risk of being held, judicially, to h 
discharge lus duty ' ^ It has als> been obser>cd that an '"^ddor ^ 
dog not a blood hound' " but “he will not have performed the lUf* ^^(incs 
oflice if afer onchm>l he reircats 'under the barn', or if do 

protest to a fellow witch-dog Again “an auditor is ‘’Of 
than cx'Tciie reasonable enre and skill in making inquiries and 
He is not an insurer he docs not guarantee that the books do coi^ 
the tnic position of the company's affairs he docs not even 
balance sheet IS accurate according to the books of the company 
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be honest, i e , he must not certify what he does not believe to be true, and 
he must take reasonable caVc and skill before hfc believes that what he 
certifies is true 


6 Duties and liabilities of the auditor —An auditor is required to 
make his report 6n the accounts examined by him and such report must state — 
(u) that in his opinion and to the best of his information and accord¬ 
ing to the explanations given to him, the said accounts give 
the required information under the Adt and give a *true and fair* 
view, 

(t} of the state of the company's affairs as at the end of its financial 
or calendar yeaf, in the case of thb balance-she6t, and 
(»*) of the profit or loss for its financial or calendar year, in the 
case of profit and loss account 

(^) that he has obtained all the information and explanations which 
to the best of his knowledge and belief were necessary for the 
purposes of his audit, 

(«) that m his opinion, proper books of accounts as required by law 
have been kept by the company so far as appears from his exa¬ 
mination of those books, and proper returns adequate for the 
purposes of his audit have bedn received from branches not visited 
by'him , 

(<f) that the report on the accounts of any branch ofiice audited by a 
person other than htmself has been forwarded to him and the 
manner in which he has dealt with the same m preparing hit 
report, 

(«) that the company’s balance-sh^t and profit and loss account dealt 
with by the report are in agreement with the books of account and 
returns, and “ * ’ 

(/) if his report is a qualified report, he has given the reasons 
therefor * 

An auditor’s duties do not come to an end m his merely verifying the 
rithmetical accuracy of the balance^heet or its substantial accuracy or in 
tbc books and taking reasonable care to sec that their contents are 
imtantially correct, but his duties extend to consider whether payments made 
y the company were authorised by the articles He should not lie content 
'ith a certificate that securities are in the pdsscssion of any person or body of 
etsons however trustworthy, finless the certificate is given by a bank or other 
erson whp in the ordinary course of business would usually be efalfustcd with 
icb securities ^ 


auditors uould not be discharging their responsibilities if they were 
ot to disclose in ihcir reports irregularities, such as, inadequate provision of 
cpreciation, under or over-valuation of current assets, improper allocation 
reserves improper classification and debts and loans, etc , when these irregu- 
nties or defects come to their notice in the course of their carrying out the 
udit of the companies concekned * ' 


* 2) (1835)2 

^ 673 p 6R4 » 

e ® 227 of the Cornjaanies Act 1356 and 
1 hCompanict Act 1948. 

a IJahbuiy t Uw* of EngUnd 3rd Edn., 


Vol VI p 387 jM also lU Ci(^ E^tciU 
Ftrr IrauroKct Cc (1325) Cb 407 
Set Report 10 Parliament on the ^^ork>o{( 
of the Compantet Act 1356, 3d A&oual 
Report, para 164 
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An auditor is bound to verify the assets of the company 
ought not to rely on the verification done by persons 

itself^ An auditor will be guilty of misconduct and will be susp 

membership and practice when,— 

(a) he did nothing at all to inform himself of the real 
company or the manner in which the balance shcc 
prepared, namely, that he ncceptcd certain lists or 
submitted to him by the mamgement, wilbont further c q • 

(b) he had issued the statutory certificates provided for Acl 

7 (<) and 7 (d) (i) Parti of First Schedule to the ij,cb 

without verifying the securities relating to loans on po 
had already lapsed , ^, 

(<) he had granted the statutory certificate under 

Companies Act, expressing the opinion that the oa ® -jgi-atcba'l 
profit and loss account for the years covered byj”® , . ^ leven^^ 

been drawn up in conformity with law, althoug 
account of the insurance company had not been 
conformity with the provisions of the Insurance Act, 

(d) where the amounts of claims on matured policies ppropu*’' 

on had not been shown m the balance-sheet ag .yntofoi* 
heading, which had resulted in showing rcducco 
standing liabilities ^ 

The auditor is also held liable in the following cases 

(i) when dividends were paid out of capital 

auditor had not complied with the provisions V $ 
though he had not been supplied with a copy u* ^ 

(ii) where he had failed to verify one of the assets m the 


vtz , the petty cash,* 

(ni) where he had failed to satisfy himself regarding the 

the provision for bad debts and the company suite , g 

(ip) where he had failed to report to the members divide'’^* 

in the balance-sheet were overvalued and as a ^ 

had been paid out of capital,® 

(p) where he was a party m the circulation of a 


adequacy« 


state®'*’* 

icular’ 


account which he knew to be false in a material parti 
Section 233 of the Companies Act 1956, provides that j 

t IS made, or any document of the company is signed 227 ®^^ « 


report 
otherwise than 


— ^°°formity with the requirements of sub-sections thaU*f 

auditor concerned and the person, tfau/iO shall’ 
auditor who signs the report or signs or authenticates the tu 

th™«nd“rLpe« ^ 


Si V " c Ca. 1957 


London Ot/ Sloragt Co Ui ' ^atP^gJ 
end Co 11904)Acc1 
/I E Grttn and Co v .lojo) , 

Diseojtit Corporation Lid I 

R'^LondL and Ctntral Pank 

2 Ch 673 , . R +12- 

R V L^Unnt (1932) I K » 
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But where the auditors had reported to the directors, who were also the 
sole shareholders that the system of book-keeping was inadequate and that 
theie was insufficient internal check upon cash sales, they could not beheld 
liable because they did not report same to the shareholders ^ 

7 Persons not to be appointed as auditor —None of the following 
persons shall be qualified for appointment as auditor of a company 

(a) a body corporate , 

(fe) an officer or employee of the company , 

(e) a person who is a partner, or who is in the employment, of an 
officer or employee of the company , 

(if) a person who is indebted to the company for an amount exceeding 
one thousand rupees or who has given any guarantee or provided 
any security in connection with the indebtedness of any third 
person to the company for an amount exceeding one thousand 
rupees , 

(«) a person who is a director or member of a private company, or a 
partner of a firm, which is the managing agent or the secretaries 
and treasurers of the company , 

(/) a person who IS a direct! r or the holder of shares exceeding five 
per cent m nominal value of the subscribed capital, of any body 
corporate which is the managing agent or the secretaries and 
treasurers of the company * 

9 Status of auditors ~The auditor may be regarded as agent of the 
members who appoint him to carry out certain duties enjoined under the Act 
under which the audit is made for the purposes of audit only but normally he 
18 not such an agent as lo acknowledge a debt on behalf of the company by 
signing his statutory report on the balance-sheet ^ Facts coming to the knowl¬ 
edge of the auditor cannot be imputed to the shareholders as constructive 
notice to them * An action may be taken against an auditor for his negligence 
in the execution of his duties when, as a result members suffer some loss but 
his liability does not extend to third parties with whom no privity of contract 
exists ^ 


13 (1) Every insurer c'lrrying on life insurance business 

Actuarial r ort and rcspect of the life insurancc business 

abstract transacted by him in India, and also in the case 

of an insurer specified in sub-claus'e (a) (it) or 
sub-clause (6) of clause (9) of section 2 in respect of all life insurance 
business transacted by him, once at least in every three ye'vrs cause 
an investigation to be made by an actuary into the financial 
condition of the life insurance business earned on by him, including 
a valuation of his liabilities in respect thereto and shall cause an 

* Bn (1958) I W L. R 822 interpieting Jones 

BOAcct R 39 XM the observations of v Btllgrant Propnlus Ltd , (1919)2 K B 
Swift J 700 

2. S 226 (3) Corapan es Act 1956 S 161 4 Spackman v Eoens (1B6S) L R 3 H L. 

ofu^e tnjliib Act for qualifications of an 171 

•N *udUoT u$ Note 3 under section 2 p 14 5 Caitilxr v Crara Chulma end Co (V951) 

9 2K,B 1C4 

^ ^ Trons»ianUrt Woldtnz Cofrpanf) Ud . 
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abstractor the report of such actuary to be made in accor 

with the regulations contained m Part I of the 

and in conformity with the requirements of Part U o 

Schedule 

Provided that the Controller may, having {j! 

circumstances of any particular insurer* allow ^ 

investigation made as at a date not later than four years irc 
date as at which the previous investigation was made 

i^rovided further that for an insurer carrying on 
business in India at the commencement of the Insurance v * ^ 

ment) Act, 1950, the last date as at which the t)yaQ 

after such commencement should be caused to be ma 
actuary shall be— 

(a) the 31st day of December, 1950, or the date of 
tion of five years from the date as at 
investigation was made by an actuary o 
commencement, whichever is earlier, where 
last investigation was at a date— ^ 

(0 before the 31st day of December, 

more than five years before such commen 

(li) after the 30th day of December, 1946,^ j^^iad di** 
thedlstday of December, 1947 , and baa 
closed a deficit in a life insurance fund , 

, . T ef inVfS'l* 

(р) the 3Ist day of December, 1951, where the ^ ^ 

gation by an actuary before such commen 
at a date—- ^ 

(t) after the 30th day of December, 1946, not 

the 31st day of December, 1947, j or 
disclose a deficit m the life insurance iu > 

(tj) after the 30th day of December, 1947, but 
the 3Ist day of December, 194 3 , 

(с) the 31st day of December, 1952, where the 

gation by an actuary before such commence 
as at any date after the 30th day of Decemne , 
but before the 1st day of January, 1950 


has 




Provided also that, in the case of an insurer who 
caused an investigation to be made by an actuary as at a 
prior to such commencement, the date of commencement 
Insurance business in India shall, for the purposes of the pr^ ^ 
proviso, be deemed to be the date as at wuicU the last investii> 



S 13] ACTUARIAL REPORT AND ABSTRACT 161 

was made by an actuary before such commencement and such 
investigation shall be deemed to have disclosed no deficit in the 
life insurance fund 

(2) The provisions of sub-section (1) regarding the making of 
an abstract shall apply whenever at any other time an investigation 
into the financial condition of the insurer IS made with a view to 
the distribution of profits or an invei igation is made of which the 
results are made public 

(3) There shall be appended to every such abstract as is 
referred to in sub section (1) or sub-section (2) a certificate signed 
by the principal officer of the insurer that full and accurate paiti- 
culars of every policy under which there is a liability either actual 
or contingent have been furnished to the actuary for the^purpose 
of the investigation 

(4) There shall be appended to every such ab^tiact a state¬ 
ment, in conformity with the requirements of Part II of the Fifth 
Schedule and prepared in accordance with the regulations 
contained in Part I of that Schedule, of the life insurance business 
in force at the date to which the accounts of the nsurer are made 
■up for the purposes of such abstract 

Provided that, if the investigation, referred to in sub-sections 
(1) and (2), is made annually by any insurer, the statement need 
not be appended every year but shall be appended at least once in 
every three years 

(5) Where an investigation into the financial condition of 
an insurer is made as at a date other than the expiration of the 
year of account, the accounts for the period since the expiration of 
the last year of account and the balance-sheet as at the date at 
which the investigation IS made shall be prepared and audited in 
the manner provided by this Act 

(6) The provisions of this section relating to life insurince 
business shall apply also to any such sub-class of insurance business 
included in the class ‘Miscellaneous Insurance* as may be 
prescribed under sub-section (1) of section 10 , and the Coniroller 
may authorise such modifications and variations of the regulations 
contained in Part I of the Fourth and Fifth Schedules and of the 
requirements of Part II of those Schedules as may benecessiry 
to facilitate their application to any such sub-class of insuiance 
business 

Provided that, if the Controller is satisfied that the number 
and amount of the transactions earned out by an insurer in any 
such sub-class of insurance business is so small as to render periodic 

21 
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iMurer valuation unnecessary, he may exempt to 

subclass of msurancTbmme^ ™ 


srjvops/s 

LegislGtive changes 
^pplitahthiy 
Olfjeci and scope 

A^aorj. his qmliJiaiSwns smj func- 

tn^a-Gu the tnsuter ^ 

•'Gauss an abstract of the r,pmt of 
l^he adnary to be made ’ sab-sedim 

to ocempany the 

(ii) What the abstract shall 
show ? 

ertoditUyof the investigation and 
<^onuo\le, s power therell 


12 


(0 Last date . 


tnvestigolxtin tJ to if 
(is) Last date oj first 
tton where no 
has been made 

Procedure »« eases oJ olhr ‘ 

gattons sub-seetm (2) 
Certificate to be appended toaisr 
sub-sedusn (3) . 

Statement to be appended to ’ 

sub-sectun (4) 

Invesitgalton made as at a 
other than the exptratun ej 
of account, proudure ^**^*^‘^‘‘* 
Jnoesligation in respect of ‘, 
eiass of mtscelloaeous tnsuranef 
section (6) 


<ss at whith first 

aub-section (!) and c^ovifo 1 words “every three 

1950 ^ ■' ® proviso to sub-scction (4; were substituted by ActM-VJ 


of 1950 


were sSl,muirf°by Provisos 2 and 3 to 


."S' of 1956 

W The provio, ,o s„b.,ect>o„ (1) «erc added by Act XLVH of 1950 
hy Act XLVn'^f'l 95 ^'’"*‘'°’'''” ""^trettig m sub-section (6) was substiW*' 


« a lurcign insur 
Ilut with regard I 

have been made anphcnMl* ^"surance business the provisions of the sev'**^ 
lancous insurance busincs!' S to lift insurance business, to 

ranee business is aUo anjcnahl Z'" usurer carrying on ‘nusccllaoeow* 
•>een given the dijcrcln n ^'though the Controlled ", 

section when the busincsi don!^""’’* "”urer from the operation "f 
tninrance business .s vrro sS"snb-class of the n..5cclla< 

Life Insurance Corporal,™ «'etion has also been applied'”' 

3 Object #1 ^*ccpt the provisos to sub-section (t) 

to know ^ account g-J^^^rmations to be gathered froui the 

emrrmise «'ahil,ty """“"t. they will be in “ P ?'^0 

asiuird ratrs insurance busiff *”su^ 3 venture and also whet 

anil conOiiio *”^liition to bfe sns rs based on scicntibc principle*^^ 
anil conn,ft and the admntages, 

Pohcies are workable and sound UnlAe 0 “^ 
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classes of insurance business life insufance after providing coverag'* agiinst a 
risk also provides the element of investm at which other kinds of insurance 
do not But premium IS the price of insurance sought for in all clashes of 
insurance In life insurance business this premium is fixed on mortality law 
formulated on the basis of past experience The whole theory of life insu¬ 
rance has Its basis on the mortality tables which have bc-n defined as instru¬ 
ments to measure the probability of living or of dying These tables have their 
origin in James BernouilU’s Theorem of Large Numbers The actuary by 
his scientific knowledge of these mortality tables has the means t) come to a 
conclusion as to whether the assured rates in life policies uts a vis the terms 
and conditions in such policies are workable and sound By making the 
provisions for a triennial investigation of the financial condition of an insurer 
doing life insurance business by an actuary the Legislature seem to permit the 
insurer to make a review of his terms and conditions, to policy-holder to 
know the stability of lus investment and extent of his protection against risk 
and the state to ascertain the desirability of the insurer's continuing in such 
business and if so, whether other requirements by way of investment or other 
impositions would be necessary in the circumstances 

This section provides a machinery as to how the actuary would make 
an investigation into the financial condition of the life insurance business and 
how he would value its liabilities and the form in which the abstract of his 
report is to be drawn The section also prescribes the last date at which the 
first investigation at the commencement of the Insurance (Amendment) Act, 
1950 shall have to be made It also prescribes what statement or statements 
have to be appended to the said abstract, and how the certificate to be 
appended thereto has to be authenticated and by whom Ihe s*ction also 
confers certain powers on the Controller, such as, by extending the date by not 
later than four years from the date of last investigation, by modifying and 
varying the regulations for their application to any sub-class of miscellaneous 
insurance business and by exempting such insurer from the operation of 
causing an investigation to be made m respect of any sub-class of miscellaneous 
insurance business where the business is too small, to justify such periodic 
investigation and valuation 

4 Actuary, bis qualtficatioos and functions *^The actuary referred 
to in this section is an actuary defined in sub-scclion (1) of section 2 of the 
Act For his qualifications and functions, see Note 2 of section 2 at pp 13 and 
14, supra 

5 Investigation by an actuary Actuary vis a vis the insurer — 
^ The duties of an actuary under this section arc (i) to_ make an investigation 

into the financial condition of the life insurance business earned on by the 
insurer, (») to make a valuation of the insurer’s liabilities in respect of his 
life insurance business, and (iii) to prepare a report of the investigation and 
valuation made by him The duties of an insurer on the other hand, arc 
(t) to appoint an actuary at every third year, if no permanent actuary is 
appointed, (u) to cause an investigation and valuation of his liabilities made 
by such actuary m every three years and (tii) to cause an abstract of the 
actuary’s report made to him in accordance with the regulations in Part I of 
the Fourth Schedule and m conformity with the requirements of Part 11 of that 
Schedule 

6 “Canse an abstract of the report of the actuary to be made ’ 
snb-section (1)—The abstract as the word indicates, should be the essence or 
summary of the report of the actuary and not his whole report The 
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prenjiums”rcscVvcd°'-i 3 proportion which '\ny part of the annuil 

total of thc'innual Dremmm'****?” ^or future expenses and profits bears toIte 
profits, profits under shown 8'*paratcly as immediate profits, dcf<n d 

averaJ^^^ profits, and (.i) th= 

ing the life insurance assets, whether invested ornot,con3lM 

bcs.gS\J*ihrac(u'i°rv“arrf'? ‘'™’« of the Fourth ScWuI-m- 
has satisfied h^f LL“"l'‘ ”>■»< bo certified by him to the effecl tte Jt 
valuation data But when »h "f‘be valuations made and of tin 

such abstract has in fin'” ‘“““ory is not a permanent officer of the insJtr, 

the actuary conearned a! S'* P""‘='P“' w 

precautions he has tahon tots^ftl^eTecuTac; onhe'dat"" 

™en.s^;llfat:;tanyerrTS^^^^^^^^ 

(а) a consolidated revenue account in Form G for the intervalustw 
uai„«* **» ^he period of ihe valuiiion date concerned from ^ ® 
valuation date of the last preceding valuation , 

(б) and valuation of the policies included at the vabatim 

Form H ®f business to which the absiiact relate* 

(s) a valuation balance-sheet in Form I. 

of additions to and deductions from the number of|»b 
1"' insured thereunder for each class oflift war*"® 
tor the intervaluation period m Form ODD, 

‘'hThT/'^’' ‘’''“P"^imon policy reserve values held or required® 
,1;, •>’' methods adopted m the valuation, 

fnsi^J^n " "'mimum surrender values in respect of whole b® 

I 003 with premiums payable throne’'”” 
fnrmvlZ =■''bit respective ages of SO, 30, 40 and SO and puynbh 
lee of^*; * endowment insurance policies maturing at 

‘ge 01 Oi) in Form J and 

(/) how the liability under any disability ej”?* 

mation of i^b ,-1 . ."^n^otermined in the valuation with fill’‘ 
r,.a IPS , IS “ "Por accident used for the purpose 

to every abstract mm/s'how^m^ —Besides the statements above lefer”''’ 


0) 

( 2 ; 

( 3 ) 

( 4 ) 


, amongst others the following 

the valuation date, 

the^valuatmn’ofracb of'*th*“*’ m'"’"””'” '“*°k 

annuities ns shown m r ‘bo various classes of insurance 
Tlie tahle „r T ^ ™ bb ”‘a‘od m (i) above , 
«hevaL.m„“'’"“'“>' ‘h e rate of interest 

■nsure1?andpXc^l,o?dera' '^"‘ribution of profits as bcl"et“ >''' 


n Part I of the Fourtb Sebed^t* 
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(5) The general principles adopted in the distribution of profits among 

policy-holders , 

(6) The total 'imoiint of profits arising during the intervaluation period, 

and specimens of bonuses allotted as a result of the valuation to 
policies for one thousand rupees , 

(7) The proportion of annual premiums as bears to the total of the 

annual premiums to future expenses and profits, and 

(8) The average rates of interest yielded by the assets, whether invested 

or not constituting the life insurance fund for each of the years 
covered b> the valuation date 

7 Periodicity of the investigation and Controller’s power 
thereto —Normally, an investigation into the financial condition and valuation 
of liabilities of m insurer doing life insurance business or miscellaneous insu¬ 
rance business have to be made in accordance with the provisions of this section 
once at least m ev ry three years Under the Indian Life Assurance Com¬ 
panies Act, 1912, such abstract was to be made once in every five years or at 
such si orter intervals as could hove been prescribed by the instrument con¬ 
stituting the company or by its regulations or by-laws ‘ Under the English 
Insurance Companies Act, 1958, every insurance company transacting life, 
industrial assurance or bond inicsiment business is also required in every five 
years, or at such shorter intervals os may be required by the instrument con- 
s ituting the company or by its regulations or by-laws to cause an investigation 
to be made into its financial condition, including a valuation of its liabilities 
hy an actuary ® 

But in consideration of circumstances of any particular insurer the 
Controller has been invested with the power to extend such period by a year 
only, that is to say, the Controller has the discretion, in consideration of 
circumstances of any particular insurer to allow him to have the said investi¬ 
gation to be made as at a date not later than four years from the date as at 
which the previous investigation was made 

(i) Last date as at which first invesUgahoti is to he made —The last date as at 
which the first investigation under this section has to be made after the 
commencement of the Insurance fAinendment) Act 1950, in respect of an 
insurer carrying on insurance business m India at the commencement of the 
said Act has been provided for in second proviso to sub section (1) of this 
section Such last date of the first investigation has been fixed as at (ti) the 31st 
day of December, 1950, {») where the last investigation was made before 31st 
day of December 1946, but not more than five years before the commence¬ 
ment of the said Act or (ii) where such last investigation was made after the 
30th day of December but before the 31st day of December, 1947 and such 
valuation disclosed a deficit in the life insurance fund (6) 31st day of Decem¬ 
ber 1951, where the last investigation was at a date (t) after 30th December, 
1946 but before 3lst December 1947 disclosing no deficit in the life insurance 
00 after 30th December, 1946 but before 3lsl December, 1948, and 
(<) 31st day of D cerober, 1952 where the last investigation was made as at 
any date after 30th December, 1948 but before the 1st day of January, 1950 

00 Last date of first investtgatson where no investigation has been made — 
Provisions have also been made in case of an insurer who has not caused any 


t S 8 of the said Act now repealed 


2 S 5 (1) of the said Act. 
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third provjso^to^siiK?5f^^ **>'5 commcncrmcnt of the said Amcndm“nl Act n 
the date of the section In the case of such aa 

*Tienced the Jjfc taken as the date s>hcnkcffl 

fund In anv tu and disclosing no deficit jn the hfe imumt 

since the cornmcnJ^.nf'r'^l**' investigation under ibn set m 

beyond five years fmn^ tf Amendment Act must not be at a ds 

the insurer comm ®f the last investigation or from the date wVa 

maybe the life insurance business in India, as the 


To cause an ^ases of other investigations subscctiooil)- 

actuary into * I be made, once in eveiy three years, by 

Valuation of its insurance business and ate > 

insurance business m ^ statutory obligation of every insurer doing life 
abstract of the renm-tr^i. **** tiJso his statutory obhgition to prepare m 
B ut investjffatmn im» actuary made on such investigation to bio 

for the purLc„ rtf / condition oi the insmcrcan also be »id 

such investicatinn ^ r profits or (n) making public the results of 

prepare an abstrarr ” obligatory on the insurer W 

provisions of investigations m conforroily with tfn 

of causing the said ini ^^*his section Butin such cases the obligtbos 
**ot arise Such made once m every three year# 

whatever ^^trgaCian can be caused to be made at any otter t«B* 


panie^Act” "> <>>' Etiglisli Insurance CSiB 

Unancja] condition other lime an invesiigalion is made law ■ 

business with a view W®"ann>ing bfe insurance or bondinv sm 

‘o be made Dubhe .1, ^ *^"^‘^*^‘tiution of profits or the results of whiek * 
'O be made m Se ’premr,°l,™§“J’^,“‘ •>'“ “bstract of the aauatjr s "I” 


abstract of the renort nr appended to abstract sob-section 
the financial conditian nrls “““‘"'y tuude in respect of his invMUgatlon 
liabilities thereto eirhee bfe insurance business including a valuatio 
««.on uiusll^ appended",O'- ‘■"*f »ub-sect.on (2) 0 

principal officer of ihe ml "'“‘^b bt>= *>' 

and accurate particulars nf '"^ The certificate must be to the effect that 
actual or conSngent hllnwhich there is n Lability e.l4 
investigation » ® ° furnished to the actuary for the purpose 


shall be appended to evellb*!^^**'**'^ abstract sub section (-t) 

or lu terms of sub-secil"^?!*”''o'thnr m term, of sub secUo" « 
1™”“**''force at the dat;%o wh'’r^u'’"“ “'otement of the Wo'"“" p 

ren'^'Potposes of such abstr^? insurer are roe* ,_f 

anl of the Fifth ? statement must conform » 

she in regulations contain a^*^®^** ond must be prepared m sc 

-llnTel;Crf'"'"'“ « "ub^^".-' o'- ’ 

'oery three veanT 


But ut'” 
the 


g™ need „n.“i; aTpTd^d" ‘I'l"' .e 

'ocry three years foar bur it shall be appended at least oat 
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11 Investigation made as at a date other than the expiration of 
the year of account* procedure sub>section (5) »In case of an investi¬ 
gation into the financial condition of an insurer made as at a date other than 
the expiration of the year of account, the accounts for the period since the 
expiration of the last year of account and the balance-sheet as at the date at 
which the investigation is made shall be prepared and audited in the manner 
provided by sub sections II and 12 of the Act This sub-section provides for 
the contingency of having an investigation being caused to be made in the 
middle of the calendar year or at a dale prior lo the date of the preparation of 
accounts and bahnee-sheet of the insurer and they are audited by the auditor 
of the insurer In such a case it is essential that the accounts, namely, profit 
and loss account, profit and loss appropriation account, revenue account and 
balance sheet must be prepared and audited from the date of the last audited 
accounts up to the date at which the said investigation is made The object 
of hating the accounts and balance-sheet prepared and audited is that the 
financial condition ol the life insurance business and valuation of the liabilities 
thereto and the abstract prepared therefrom would present a complete picture 
of the financial position of the insurer 

12 Investigation in respect of any sub-class of miscellaneous 
insurance, sub-section (6) —Sub-seetton (6) ol this section makes provisions 
for an actuarial report and abstract as provided under this section being made 
applicable to any class of miscellaneous insurance business But before the 
provisions of this section are made applicable to miscellaneous insurance 
business it would be seen whether any sub-class of such insurance business 
IS prescribed under subsection (l)of section 10 of the Act, that is to say, 
whether the insurer keeps a separate account of all receipts and payments in 
respect of such sub class Presumably the provisions of this section cannot 
be made applicable to that sub-class which consists of insurance contracts 
which arc terminable by the insurer at intervals not exceeding twelve months 
and under which, if a claim arises, the insurer's liability to pay benefit ceases 
within one year of the date on which the claim arose 

When the provis ons of this section arc made applicable to any sub-class 
of miscellaneous insurance business, the Ckintroller has been invested with the 
power to modify and vary the regulations in Part 1 of the Fourth and Fifth 
Schedules and the requirements of Part II of those Schedules With a view to 
their application to that sub-class of insurance business 

The Controller has also been given the power to exempt any insurer from 
the operation of this sub-section in respect of that subclass of insurance 
business otherwise amenable to this sub-section, when he is satisfied that the 
number and amount of the transactions of that sub-class of insurance business 
IS so small as to render periodic investigation and valuation being caused and 
mide unnecessary 

14 Every insurer, m the case of an insurer specified in 
Re!....rorr„i,c.c,.»d subclause (a) (») or sul>clause (6) of clause (9) 
of cuimi ol Section 2 in respect ol'll! business transacted 
by him, and in the case of any other insiirtr 
in respect of the insurance business transacted by him ^ n, 
shall maintain— ^ 

(<i) a register or record of policies, in which 
in respect of every policy issued by the 
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name and address of the pohcy-JioIder, the date when 
the policy was effected and a record of any transfffi 
assignment or nomination of which the insurerhai 
notice, and 

(A) a register or record of claims, in which shall be enteiA 
every claim made together uith the date of the cla’ffl- 
Jiddrcss of the claimant and the dateoti 

uhich the claim was discharged, or, in the caseofi 

claim which is rejected, the date of reiection atid t!it 
grounds therefor 


Applicability 
CoBlei/lf of reptltrs 

. n""-'-’.' ”'“‘n<ng of 

..“Ay-AoWfr,’ mtanmg of 




'Transfer, assxgnmenl w 
tion,*' mealing of . 

(i) when an insurer « 
have notice 

"Claim," meaning of 
Claim discharged or T$)nm 
Entries in the regisws, 

'/ conclusive 

of 'h” «onoi. are apphesHe^ 
^ difference has been mads a. t« 


itBt 


™ inaian and non.lr,^;. oi mis seciion arc 

keeping of reaister ^ difference has beep mauo - 

India alone kusmess in India or elsewhere and 

principal place of *k°“ domiciled in India or k®””* , 

“fall the business m India are required to keep the registers '» "“fi 

other insurers are *k'n> whether in India or shswlisre 

transacted in India*^ *” ““ttntam the registers of their b " j 

Insurance Corporation of "indj ” kas also blen applied to itel" 

tenanccofthe registers a statutory obligation— 

ters are to be liiafnti,„ell"f."a''’‘?.‘'oo‘>on are obligatory T\vo kinds 
record of pohcjes and?f.1 section, namely W register of 

and insurers doniiciIcd^,2 claims or record of claims 

;n India should ma.ul;" kaving the.r principal place of 

the insurance busin^-^B ♦ registers records pertamiRg 

records only of the while other insurers .u,5 

registers anotherstafu^^ transacted by them m India Besides thc« 
maintained by them acrrtXt pt^ register of insurance agents k? 

Under the En i t. * 8 the provisions of section 43 of the Ac 
company not rft»..»a.?-j’ Insurance Comoantrs Ant iQSR everv n'* 


__ 

Under the En i tit® provisions of section 43 of the Act 

not rcgistefed und’“‘^“'^®“'"P®n'“ ^ct 1958 every ‘"’“Se 
Jokers address-book ^nrov,? P°mpanies Act 1948 shall keep s (b , 
description of -t,-_ . ,P™vidmg (herein , 1 .._ places of abode > 


i» ij ”°t registered i->ompantes Act 

Jokers address-book ^nrov,? P°mpanies Act 194! 

of shareLldM, f'"®i ‘.kerein the names places ol e 

SSTm'^'koot any Chan^? alphabetical order The book will be 
An ,n'^° fer IS entitled to '''"f >kareholder and every sharehol*' , 

k^”r.nTn;"'“'P“-‘'dunderXS‘’“^™ “ 

' s — -——- 


2* S 150 Companies Act 19jC 
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A pDlic> contnms four mam p^ris, wr , (0 rcciwi 
5 , («‘i) the special particulars, and («p) tlic general 


tst0pp«l tt 


^yords, (ui) mu »» j/\--/ - *-• astswpiK^*' 

recitals in a pohc\ arc important because they i .v.y ma^ a’» 

preclude the insurers from disputing a fact ^yords* 

assist m resolving a doubt as to ..j « Ihcipfciil 

operative nords define tlie nature and scope of the ris * „.,urcd thes'^^f'’^ 
particulars state the name, address and tHrcupation oi f„i of 
matter of the insurance, the amount of insurance, the p n ^ vanciy d 
premium and similar matters • The general conditio arbitration 
matters, such as giving notice of claim or a potential policj anil 

the respective rights of the insurer and the insured to 
the like nteuwa 

A policy of insurance is subject to the same general ° iibrtal|y 
as any other written tontrarl * A policy ordinarily i5 to ^5 more W 

in favour of the insured and strictly as against the ' jjj'or unccrtan^iy 

stated, if the language employed is ambiguous, or there oncfavo“f 

as to its meaning and it is fairly susceptible of two inlcrp fortaer''^^ i 
able to the insured and the other favourable to the 

adopted But this rule is to be read subject to this ina nicanWs 

in a policy should be construed according *** as a'^hole,*’’^ 

and the contract contained m the policy should be cons 
if possible and practicable, all its parts are to be harmoni » 
given force and effect ® holder' 

5 “Policyholder,*' meaning of —The 

a policy-holder as defined in sub-section (2) of section 2 of tn 

6 “The policy was effected,* TOeu“*rig of —The daW orl<‘j 

was effected may mean (i) when the letter ofacceplanc . 

when the first premium was received, or («i; A, mean ,v 

sealed But the expression “the policy was effected s h suchas^^®^'y 
insurer and the insured had agreed upon every material rerm, to W 

Its duration the premium and the amount of the insuran 
there must be a consensus ad idem, t e there must be an ^p j-gygnce 
the circumstances must be such as to admit of x reasonab e at , 

parties were tacitly agreed * But where the proposer nnd paid tn 

purposes the result is non esl factum and if premiums have they 

mistaken belief that there was an effective contract 01 bad^ 

recoverable by the person who has paid them on a count 
received to that person s use ■* 

A contract of insurance like any other contract is 
made by one partv to the other and accepted by the litter, ^ 


Rebtrisv Stcurxly Co (1897] 1 Q, B III 
G \ St* also EgjtlaU* Ftr* and Ateidtnl 
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ctai Vmon Aswanc* Co (1926) Ch ^ 
for iwerpreting ambigumea Jn a policy t 


V Vu^arry l>. 
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premium is not m law a condition precedent to the contract of insurance 
Even when a proposal is accepted subject to the condition that there shall be 
no insurance until the first premium is paid, it does not necessarily operate to 
prevent there being a binding agreena-nt before the payment of the premium ' 
It is almost a common practice of all insurers, except marine, to stipulate that 
the contract shall not b“gm to take effect until the premium has been paid 
Similarly, if a proposal for insurance is accepted on condition that there will 
be no insurance till the first premium is paid, there is no contract but a 
counter-offer and the insurance company may refuse the premium if there is 
any material change in fact, constituting the risk Material change in this 
connection means any change of circumstance which makes any statements 
in the proposal ceasing to be true or which the assured would have been bound 
to disclose undi*r the doctrine of uberrtma jides ^ But the delivery of a policy 
without icceiving the payment of premium raises a presumption that a credit 
is intended and is a waiver of the condition of prepayment of the premium 
So also where it is clear that the acceptance is intended to be identical with 
the proposal, the contract is complete notwithstanding some trivial inadver¬ 
tent variance ‘ Likewise, where a company has issued a policy and accepted 
premiums, it will not be allowed to deny the existence of the contract on the 
ground that the person claiming under the contract has not signed the 
proposal ® Similarly, where the policy recites that the premium has been paid 
although in fact it has not been paid, even then there is a waiver of the stipu¬ 
lation and the contract becomes a concluded one ® So also wher a contract 
of marine insurance was effected through an insurance broker who prepared 
a slip containing the particulars and showing the risk and the dependant 
inuiaUed the slip but the broker omitted to put forward a policy Upon an 
action on the policy it was held that there was an unconditional contract to 
insure and the dependant was liable for the loss 

7 Transfer, assignment or nomination, meaning of —A transfer 
I of property cither movable or immovable can be made or effected (*) by act 
I of parlies, (ii) by operation of law and (in) by or in execution of a decree or 
: order A transfer by act of parties has been dealt with by the transfer of 
I Property Act (IV of 1882) A transfer by operation of law refers to trans- 
I fers by succession, forfeiture, insolvency and escheat A transfer by or m 
I execution of a decree or order is an actual transfer made by the court But a 
transfer sanctioned bv a court, such as a transfer by the Official Liquidator 
^ of a company which has been wound up or sale by the Official Receiver is not 
j one either by operation of law or by or in execution of a decree or order 
of a court 

A policy, as has been said already, is a property and is a chose in action 
and hence it can be the subject-matter of transfer in any of the three methods 
mentioned above When a policy is transfeir^ 'by act of parties’, such transfer 
^ will be governed by the provisions of the Transfer of Property Act, when it is 
\ ‘by opcr'iiion of law*, the law prescribing or sanctioning such 

\i 1 ^netasilt Ftrt V Meemorran 0815)8 Dow y D K Patkar |Q35Bom 236 

^ Cmtrcl Aendmt v CrenA, (1901)17 3 Vntotrial latvaxct Socuij tun 23 Cal 

? T U R 233 820 

. ^ Vmon and Raek tnsurgTUi Co 4 Celomal Itmaanet Co v Adtlotdt hiortnt 

o 1 K.B 5M HamniUtn v haaranet Co , 12 A C 128 

! (I914)30T L. R 613 Cowung 5 Ptarl L\f» Atsvrann Co v Jehnton (1909)2 

f V Farqvhar (1886) 16 Q. B D 727 , K B 288 

AnifflJ V G^al Aecidnt, 6 Roifrtsr Stevrtty Co (1697) 1 Q.R> Hi 
U892)I9R 977 Sovih Brituh Insuranco AcmhicA \o EqmtohU Fxto and AendtitX Ojito 

, i-* V 30 Bom L. R 745 Ocmti US v Ckng\'xo}ing (1907) A C 9t» 

^txinX end Cuaranltt Corporaitm Co,LtJ 7 Thompson v vUimi, (1869) 23 ^B D 561 
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^ansfer Wilj govern the ease and when it is effected 'by or in execuuoncli 
ecreq or o/der, u is also governed by the law relating to the cxtcaitoti oftb< 
«f ♦’'h* ^ order concerned Apart from the provisions made m Chapter W 
Transfer of Property Act, section 38 of the Insurance Act, 1933, 
^Tde provisions (or assignment and transfer of insurance policies StcuoaS 
e same Act has also provided lor nomination by policy holder' 

O') insurer iitoirf/» Wnu/iet—The Transfer of Property ^ 

noticfTo't, “™ "o»«. uii . (a) actual notice, and 

n.ven 'n ^ “ binding nonce, actual notice must be definite iDtoiffiS™* 

Ssued H pwson interested in the thing in respect of which the 
strangers “ ^ s“lend to vague rumours or statcmeDll hf 


"deoenT^ doctrine of constructive notice” as observed by Lord 
relS^or^J’°" “"^‘derations, first, that certain things “istmg 
tion so si ' conduct of parties, or in the case between them, beget a Pt 
becaut '“'“"'edge that the law holds the knowledge to 

safet^of V® " should not, and next, ‘bat pohef soj 

S m Irro'l' “ P"™" “> deny knowledge while he j 

vet ate ‘hat he may keep himselfignora”'.'" 

toowledilp'know, and himself, perhap., 

38 of the Tos have been made in sub-sections (2) and (3) 0 I 

msurte Actin regard to notice of assignment and >ra«f ^ 

bv whmh a'^om'" , same Act provides the aU 

0 } wnich a nomination can be made cfifectual s 

of the* Drnmf.eter'®”’';® “When the insurer has goi to perfona kn f*1 
event hanoens ’ir is* n®’ he has got to pay under the policy ” „j 

claim candle msi ' ' ‘rtsurance parlance known as the "cbim ftU 

suclTa claim ,?rf° against an insurer it is incumbent upon him who F 

claim fias To f"e,"'? •’""g <»‘he notice of the*^ said ■nsu‘« '"’.u 

proof IS reoiiireH on the happening of Ihe uncertain event an , 

cu]ars required eiv.n^^r '"^Jcaimg the nature ^dc 

a condition precedent® lo I J and proofs “sua»r ^ 

qulars” required bv =. recovery lor the loss P 

assured can reasonably 

nature of the msurance^and 

or not IS a question of rfl)? particulars as given 

cumsiances of each mrtiet ^**'1 •"ust depend upon the 

said to have perform^ ^ny «« the claimant 

best particulars whi^ ^ouMbl furn ^ *‘*'7 

ment in the pronosal a* furnished m the circumstances c fiut , j- 

proposal as to the method of proving the loss does notp‘«‘ 

2. I i-<.Note.ui.deriecr.oni33ai»‘33A)l 

* K“29?’,l9l*a,*4fnrK w 

wm’ ' **"" «t-R. 2«„ ? 

£«t*«ir> (1B761 L. It. 2 EX 7® 
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the assured from proving his loss by another method ' Although non-perform¬ 
ance of the condition of giving proof ma^ be a defence to the insurer but it 
does not preclude the assured from taking proceedings to enforce the policy ® 

9 Claim discharged or rejected —The claim is said to be discharged 
when payment under the policy is made to the person entitled, that is to say, 
(i) to the assured, or (it) his legal representative or (lit) to his assignee, or (to) 
receiver in insolvency as the case may be The insurer, on the other hand, 
IS entitled on payment to receive a legal discharge from his liability under the 
policy In case of conflicting claims the insurer is discharged from liability 
by paying the moneys into court ® 

The claim is said to be rejected when the claim is not admitted or the 
payment Under the policy is disputed and the payment thereunder is not made 
It has been held that it is not i/I/ra of a company to make an ex gratia 
payment to a policy-holder upon a loss not technically within the policy or to 
his children or dependants on compassionate grounds even though the admis¬ 
sibility of the claim is otherwise barred * 

10 Entnes in the registers whether conclusive —Where the question 
arises as to whether at the date of the loans granted on certain policies there 
was any effective policy in existence, the statement of a surrender value against 
a policy in the books of the company by no means proves that the policy is 
current at the date of the entry In this respect, the entry in the Policy 
Register would be conclusive " 


IS (1) The auilted accounts and statements referred to in 
em-,f . section 11 or sub-section (5) of section 13 and the 

oubmiiijon of returns , ^ j ^ '•rj. *io 

abstrict and stitement referred to in section Id 
shall be printed, and four copies thereof shall be furnished as returns 
to the Controller, in the case of the accounts and statements referred 
to m section 11 or sub-sectiort (5) of section 13 within six months 
and in the case of the abstract and statement referred to m section 
13 within nine months from the end of the period to which they 
refer 


Provided that the said period^of si'i months shall in the case 
of insurers having their principal place of business or domicile 
outside India and in the case of insurers constituted, incorporated 
or domiciled in India but also carrying on business outside India 
be extended by three months, and provided further that the Central 
Oovernment may m any case extend the time allowed by this 
sub-seciion for the furnishing of such returns by a further period 
not exceeding three months 


\ 

2 


s 


U V Antf tni }f Ctiurel Atiarcne0 

AssMtetvn (19P)35T L. R 281 

Death InrjratieeCa 

(IPei) 1 B andS 782 CowU ^ itrfcjftir# 
Lfft Asrtratut Ca (I90!)17TL. 
H 4S2 For further discuition see Notes 
under jcct.oci 46 47 and 47A fiott 

(1848) 11 Q, B 
360 mcjie of j-jint policy holden Rasiaff 
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5 


of garnishee order v Felghsm 
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copies so furnished one shall be signed in tit 
fhA ^ comp^any by the chairman and tivo directors andbj 

principal officer of the company and, if the company bass 
int director or managing agent, by that director or maml 
, ° d firm, by two partners of the firm, ani 

of an insurer being an individual by the insurer him 
tViP signed by the auitor who made the audit oi 

vary who made the valuation, as the case may be 

11 insurer’s principal place of business or domicile 

a-. ® he shall forward to the Controller along with the 

loss n,-,-section 11, the balance-sheet, profit anu 
account and the valuation reports as“ 
with tho” ®l^tements, if any, which the insurer is required to ul' 

country m which the insurer i* 

are Tint ”'‘^°t'porated or doimciled, or, where such documents 
are notremnrea i tAoi 


are ur aoimciieu, or, where iucii uuv,u>.—■ 

assets he filed, a certified statement showing the »» 

bv the sa J'j^dities of the msurer at the close of the period covete" 
rfat penid totol income and expenditure duimS 


smopsjs 


I'^gislative thanges 
AppluahxhXy 
ObjtU and scope 
Returns under the section 
stm-hfrit for pltng the returns 


6 Extension of tme fif 

returns 

7 Authenlteahm of th returns 
C Returns by foreign insurers 
9 Other returns 


orseciion^n®'ocre'"' («) The words and figures "or suMectw" (») 

rriog iti subjection (1} were inserted by Act VI of 

snbstumed^jo-°;,^“ ''Controller” and “India" occurring m the section i*"' 
osuiuted respectively by Act XLVIl of 1£50 and Act EXII of 1956 

were sub3tituted*/^^tli,.''^*^^j” months” occurring in sub-scrfinu 11 
uosmuted for (he words > within »a months” by Act XIII of 1941 

allowc^for furni^fnir Insurance may estend the 

period no, cxceedm ®,h ' fstatement referred to in section IS»J 
omitted by Act XIIi of 194 j previously occurring in the scctiofi 

may be” Simng’jY ’’’“1!,!“ "'Sn'"* hf the auditor u’ *' 

^ ng m sub-section (2) were inserted by-Act VI of 1946 

returns to UrnTo’’™’'*"'’™ seetion as to mbnnW^^ 

ti'a place of biism«''”''"’j“*’'’'''"“‘'r'” domiciled or h 

besides the I„i;a„ "“btde India as well as to foreign 

provisions for foreign C3) of this section makes s^”, 

do not npply The®section ah!, 'I" PC‘>'’«'Dns of section 16 ' 

“PPbes to all descriptions of insurers, whed>« 
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they arc comp'inies incorporated under any Act, or partnership firms or indi¬ 
viduals The section has been applied to^the Life Insurance Corporation of 
India with certain modifications 

3 Object and scope —The object of filing the returns as enjoined 
under this section with the Controller of Insurance is to make public the 
audited accounts, the balance-sheet, profit and loss account, revenue account 
and the aciuarnl report and abstract of every insurer The other object 
seems to be that the Government can watch the activities of the insurers in 
their business enterprise through these returns and can make effective checks 
upon derelict insurers in the matter of complying with the requirements of the 
Insurance Act and the rules made thereunder 

‘ This saction provides a raachmer> for filing the returns with the Con¬ 

troller of Insurance, about the details of such returns, the period within which 
the said returns arc to be filed and the manner m which the said returns arc 
to be authenticated It also prescribes the procedure m case of foreign insu¬ 
rers to whom section 16 of the Act docs not apply, as to how, what and the 
manner in which the said returns are to be filed with the Controller The 
I Controller has also been given powers regarding these returns in section 21 
[ of the Act ' S roilar provisions as in this section are made in section 8 of the 
English Insurance Companies Act, 1958 for depositing the accounts, balance- 
sheet abs ract or statement at the Board of Trade wiihm a period prescribed 
in that section 

4 Returns under tbe section —Returns under this section for the 
purposes of filing with the Controller of Insurance are printed copies of (*) 
audited accounts which will include («) the balance-sheet, (b) profit and loss 
(iccount, (e) revenue account, and (<d) profit and loss appropriation account, 
(ii) the statement containing the namei, descnptions and occupations of, and 

I the directorships held by, the persons in charge of the management, (tii) the 
report on the affairs of the business during the period to which the accounts 
, relate, and (i») the abstract of ihe report of the actuary made upon an investi¬ 
gation into the financial condition of the life insurance business or the mis¬ 
cellaneous insurance business including a valuation of the liabilities thereto, 
such abstract will include (u) a certificate signed by the principal officer of the 
^ insurer in terms of sub-section (3) of section 13 and (i) the statement of the 
^ life insurance business in force at the date to which the said abstract relates in 
terms of sub-section (4) of section 13 Four such printed copies of the 
I documents referred to above arc to be filed with the Controller of Insurance 


Under the English Act also four printed copies of every account, balaoce- 
, sheet abstract or statement except the statement of business by Committee of 
Lloyd’s arc to be deposited at the Board ofTrade 

,i 5 Time-Iimit for filing the retoms —Normally the time-limit for 

' " returns under this section with the Controller of Insurance is providi'd 

, as follows 

(fl^ Where the returns relate to the accounts and statement, namely, 

' (») the audited accounts, t s the balance-sheet, profit and loss 

account, the reicnuc account and the profit and loss appropriation 
account («) the statements containing the names descriptions 
< md occupations of and the directorships held by the persons 

f charge of the management of the business and (m*) the report on 

J ■— ’ 
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the affairs of the business during the period to which the 
relate, they arc to he hied within six months from the end ol u 
period to which they refer Thus if the accounts rehlctu 
calendar > ear ending at 31st December, these returns are 
filed within the month of June of the succeeding year, and 

{b) where the returns relate to the abstract of the 

including the certificate of the principal officer of the 

the statement of the life insurance business in force a 

to which the accounts were made up for the purpos* , 

be filed within nine months from the end of the perio 

they refer Thus, if the abstract refers to the end 

year, the returns are to be filed within the month ol ^ 

of the succeeding year Under the English 

for filing these returns has been made uniform, » « ’i,J„,hichib 

filed wiihin six months after the close of the period 

account, balance-sheet, abstract or statement relates 

for extcodit's 

6 Extension of time for filing the returns —Provision 
the time for filing the returns which are to be filed having 

been made in the case of two classes of insurers, piZ , (0 ^ consht^*^^ 

principal place of business or domicile outside India and («) tn jndu 

incorporated or domiciled m India but also carrying on ^ for a p 

These insurers must have an extension of time to file those . to 

of three months more, t e they can file those returns, if they 5® ^jj^p 
the period of six months, within nine months from 
which the accounts refer The provisions m the proviso to su^ iK 

mandatory in this regard Even if further extension be requ‘ 
expiry of nine months, the Central Government h” months < 

to extend such time by a further period not exceeding three m ^ e i 
to say, these insurers can file those returns within twelve 
of the period to which the accounts refer when the Cenlrnl w 
them extension for a further period of three months 

But no provisions have been made for extending the »rn °^^thln i"" 
returns of actuarial abstract and statement which are to be v 

months from the end of the period to which the abstract refers jn 

arc to be filed withm nine months m case of all insurers as pro 
section 

Under the English Act, the Board of Trade has been >1”^ 

extension of time for filing the returns for such period not ® ^ 

months if in any case it is made to appear to it that the cif 
such tint a longer period than six months should be allowed ^ 

^ Authentication of tbc returns subjection (2) 
or thissemion provides how the signatures m the returns arc on-1 

whom or the four printed copies to be filed with the Controller, 
i>c Signed thii IS all the four printed copies of the returns need no , 

ironcofsuch copies IS signed thnt would be a sufficient comph^" 

renuircments of this sub-scction When the insurer is a comp’ay.o.^^f f, 

«id printed copies of the returns is to be signed by the chainnan 1" ° f,ij > 
prmcipal ofiicer of the company but where such 

the said copy has also c Fj 

II In addition to two other directors or the managmjt ' 

Ac* intn ^ rnanagmg agent afier the commencement of th 

Act or where such appcinunent was made before such conime 
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of the Act after the expiry of three years from such commencement of the Act 
docs not arise as section 32 of the Act has put limitation on the appointment 
of managing agent for the conduct of the insurer’s business 

When the insurer is a firm, such printed copy of the returns has to be 
signed by two pirtners of the firm and \ihcre the insurer is an individual such 
copy has to be signed by the insurer himself Besides, another printed copy 
of the returns must be signed bj the auditor who made the audit and 
the third copy must be signed bv the actuary who made the valuation 
Thus of the four printed copies of the returns, one has to be signed by the 
insurer in the manner indicated above when the insurer is a company or a 
firm or an individual, as the case may be the second has to be signed by the 
auditor who made the audit, and third b> the actuary who made the 
valuation v. 

Under the English Act, of the four printed copies of the returns to be 
deposited at the Board of Trade, it would be sufficient if one of them is signed 
by the chairman, two directors and principal officer of the company and where 
the company has a managing director, by the latter also The signatures of 
the auditor and the actuary as required under this section are not required 
under section 8 of the English Act 

8 Returns by foreign insurers sub section (3) -Sub-section (3) 
of this section makes provisions evidently for those foreign insurers to whom 
an exception has been made in the applicability of the provisions in sub section 
(1) of the succeeding section 16 These insurers are required to file by virtue 
of the provisions of this sub-section the following documents as returns with 
Controller of Insurance within the time-hmit prescribed in this section 

(i) the balance sheet, profit and loss account, revenue account and 
the valuation reports and valuation statements where such 
insurer has to file these documents with the public authority 
o, the country m which the insurer is constituted incorporated 
or domiciled , or 

where no such documents are required to be filed, 

(u) a certified statement showing the total assets and liabilities of 
the insurer at the close of the period covered by the said docu¬ 
ments , and 

(tti) his total income and expenditure during that period Besides 

(jy) the accounts referred to in section 11 of the Act, vtz the balance- 
sheet, profit and loss account and the revenue account ^ 

9 Otber returns—See notes under section 18, section 19, section 28 
section 28A, section 37 and section 82,post 

16 (1) Where by the law of the country in which an insurer 

„ not being an insurer specified in sub-clause (a) (it) 

established outside the OT sub-clause (6) oF clause (9) of section 2, is 
constituted, incorporated or domiciled, the insurer 
IS required to prepare and to furnish to a public authonty of that 
country documents of substantially the same nature as the docu¬ 
ments to be furnished as returns m accordance with the provisions 




23 
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of section 15, the provisions of sub-section (2) of thjs section stf 
apply to such insurer in lieu of the provisions of sections 11,1- 

13 and 15 

(2) The insurer shall, within the time specified in sub-secim 
(1) of section 15, furnish to the Controller four certified topw> 
the English language of every balance-sheet, account, absTO 
report and statement supplied to the public auihonty 
in sub-section (1) of this section, and in addition therein ff 
certified copies in the English language of each of the lollo" 
siatements, namely,— 

(o) a s atement audited by an auditor or by a person 
qualified under the law of the insurer s co 
showing the assets held by the insurer in India 
the date of any balance-sheet so furnished , 

(b) for each class or sub-class of insurance 

which he is required under sub section (0 
10 to keep a separate account of receipts and pa> 
a revenue account for the period covered 
account so furnished, prepared in ij 

the regulations, and in the form or forms set l . 
ihe Third bchedule applicable to that d™* j,(tA 
class of insurance business and similarh 
show ing separately with respect to business tra 
b) the insurer in India the details „ da 

supplied III a revenue account furnished un 
clause of this sub-section, , 

(c) a separate abstract of the valuation report in 

all business transacted in India in each cliss 
class of insurance business to ubicii section to 
prcp.rcd m the manner required b) that section, 

(d) a dcclar ition 111 the prescribed form statinc 

the Iinoiinis received by the insurer 
indirccilj wheibcr from Ins head oHicc or fmi 
Oihtr source outside India have been sh®''"' ,,-j- 
rt\cfiuc tccoiint except such sums ns propc*'b * 
t uii to ihc enpit il account 


sr^^ors^s 


’l«’f tlj 
iUjtt* ft-, ^ 

fli •tn, ttitr tif f, ,, ,, , 

»#f l, 7 t pt * 
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1 Legislative changes —(a) The word ^‘Controller’* in sub-section (2) 
has been substituted by Act XLVII of 1950 and the words “four certified 
copies” occurring in the same sub-section were substituted for the words “four 
copies” by Act XI of 1939 

(6) The word “audited” in clause (e) of sub-section (2) was inserted by 
Act XI of 1939 , the words “by an auditor or” in the same clause by Act VI 
of 1946, and the words “as at the dale of any balance-sheet so furnished” m 

the same clause added by Act XIII of 1941 

(c) The words “for each class or sub-class a revenue account” 

occurring in clause (6) of s ib section (2) were substituted for the words ‘ for 
each class of insurance business carried on by him, a revenue account” by 
Act XIII of 1941 , the words “furnished, prepared in set forth in” in 

the same clause were inserted by Act VI of 1946 , the words ‘that class or 
sub-class of insurance business*' were substituted for the words “that class of 
business” by Act XIII of 1941 , and the words “and similarly audited” in the 
same clause inserted by Act XI of 1939 

(d) Sub-clause (<) of sub-section (2) was substituted by Act XIII of 1941 

2 Applicability —The provisions of this section apply to an insurer 
constituted, incorporated or domiciled outside India Its provisions do not 
apply to an insurer specified in sub-clause (u) (ti) or sub clause (6) of clause (9) 
of section 2 that is, an insurer who has his or its principal place of business 
or IS domiciled in the States orv.ho is a body corporate [not being a person 
specified in sub-clause (e) of clause (9) of section 2] incorporated under any law 
for the time being in force in the States or a subsidiary company to any such 
body corporate ^ 

3 Object and scope —The object of the section is to dispense with the 
duplication of accounts and abstract when the same have aheady been made 
ana furnished to the public authority concerned under the provisions of law of 
the country of orjgm or domicile of the insurer In such a case, the insurer 
instead of complying with the provisions of sections 11, 12, 13 and 15 of the 
Act, has to comply wiih the provisions of sub-section (2) of this section in 
respect of his returns to be filed with the Controller of Insurance 

This section purports to modify the law relating to the submission of 
returns as laid down in section 15 with regard to the insurer who has filed the 
documents with the public authority according to the law of his country of 
origin or domicile The documents treated as returns under section 15 and the 
documents filed with the public authority under the law of us country of origin 
or domicile should, if not identical, be substantially the same in nature, other¬ 
wise the provisions of this section will not be made applicable 

An insurer whose country of origin or domicile is m England is required 
under the Insurance Companies Act, 1958 to prepare accounts balance-sheet, 
abstract nnd statement under the said Act and to have them printed and to 
deposit same at the Board of Trade within six months after the close of the 
period to which the account, balance-sheet, abstract or statement relates So 
also an insurer having its place of origin or domicile in Northern Ireland is 
required under the Assurance Companies Act (Northern Ireland), 1924, to 
prepare accounts, balance-sheet, abstract statements or other documents and 
to deposit with the Ministry of Commerce for Northern Ireland Similarly, 


1 Su Note 5 Under sectioa 2 at pp 21 30 supra 
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of section 15, the provisions of sub-section (2) of this section shi^ 
apply to such insurer m lieu of the provisions of sections U, \l 
13 and 15 

(2) The insurer shall, wjthin the time specified m sub-secii^s 
(1) of section 15, furnish to the Controller four certified copiesi- 
the English language of every balance-sheet, account, absijsti 
report and statement supplied to the public auihority referred to 
in sub-section (I) of this section, and in addition thereto to’^ 
certified copies in the English language of each of the 
statements, namely,-—■ 

(а) a s atement audited by an auditor or by a person di^ 

qualified under the law of the insurer’s 
showing the assets held by the insurer in India as 
the date of any balance-sheet so furnished , 

(б) for each class or suh-class of insurance husmess f t 

which he IS required under subsection (1) 

10 to keep a separate account of receipts and p'Jtnc 

a revenue account for the period covered b' * 
account so furnished, prepared in ^tccordanc^^ J 
the regulations, and in tlie form or forms set fot 
the Ihird bchedule applicable to that 
claas of insurance business and similarb jj 
showing separately with respect to business 
b> the. insurer in India the details required 
supplied 111 a revenue account furnjslicd undet 
clause of this sub-section, ^ 

(c) a separate abstract of the valuation report in 

all business transacted in India in each cl iSa o 

class of insurance business to which section 13 ^ , 
prepared in the manner required b> that section, 

(d) a dcclantion in the prescribed form statimr 

the unounts received b> tlu. insurer ^bricH) 
nujircctl) whether from his head oflice or ,v 
other source outside Indii have btcn sho^nn 
rtvcriuc ictoiint except such sums as proptrb 
t un to iht capital account 
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1 Legislative changes —(a) The word “Controller** in sub-section (2) 
has been substituted by Act XLVlI of 1950 and the words “four certified 
copies’* occurring in the same sub-section were substituted for the words “four 
copies” by Act XI of 1939 

(6) The word “audited” in clause (a) of sub-section (2) was inserted by 
Act XI of 1939 , the words “by an auditor or ’ in the same clause by Act VI 

of 1946, and the words “as at the dale of any balance-sheet so furnished” m 
the same clause added by Act XIII of 1941 

(e) The words “for each class or sub-class a revenue account” 

occurring in clause (i) of s ib-section (2) were substituted for the words ‘ for 
each class of insurance business carried on by him, a revenue account” by 
Act XIII of 1941 , the words “furnished, prepared in set forth in” m 

the same clause were inserted by Act VI of 1946 , the words “that class or 
sub-class of insurance business” were substituted for the words “that class of 
business” by Act XIII of 1941 , and the words “and similarly audited” in the 
same clause inserted by Act XI of 1939 

(rf) Sub-clause («) of sub-section (2) was substituted by Act XIII of 1941 

2 Applicability —The provisions of this section apply to an insurer 
constituted incorporated or domiciled outside India Its provisions do not 
apply to an insurer specified in sub-clause (a) («) or sub-clause (6) of clauses (9) 

of section 2i that is, an insurer who has his or its principal place of business 

or 18 domiciled in the States or who is a body corporate [not being a person 
bpecificd in sub-clause (<) of clause (9) of section 2] incorporated under any law 
for the lime being in force in the States or a subsidiary company to any such 
body corporate ^ 

3 Object and scope —The object of the section is to dispense with the 
duplication of accounts and abstract when the same have ahead) been made 
and furnished to the public authority concerned under the provisions of law of 

I the country of origin or domicile of the insurer In such a case, the insurer 
instead of complying with the provisions of sections U, 12, 13 and 15 of the 
Act, has to comply wiUv the provisions of sub-section (2) of this section in 
respect of his returns to be filed with the Controller of Insurance 

This section purports to modify the law relating to the submission of 
, returns as laid down in section 15 with regard to the insurer who has filed the 
’ documents with the public authority according to the law of his country of 
origin or domicile The documents treated as returns under section 15 and the 
documents filed with the public authority under the law of its country of origin 
S or domicile should, if not identical, be substantially the same in nature, otber- 
i wise the provisions of this section will not be made applicable 

An insurer whose country of origin or domicile is in England is required 
under the Insurance Companies Act, 1958, to prepare accounts balance-sheet, 
abstract and statement under the said Act and to have them printed and to 
deposit same at the Board of Trade within six months after the close of the 
I Period to which the account, balance-sheet, abstract or statement relates So 
also an insurer having its place of origin or domicile in Northern Ireland is 
/ required under the Assurance Companies Act (Northern Ireland), 1924, to 
/ prepare accounts balance-sheet abstract statements or other documents and 
/ to deposit with the Ministry of Commerce for Northern Ireland Similarly* 
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under some statutes m the United States of America insurance coropacies »•- 
required annually, semi-annually or on demand to furnish to the Suprn--*^ 
dent of Insurance or other proper officer statements of their condition in p~* 
scribed forms To these insurers and similar others it seems that the pro'U ei 
of this section arc applicable and in filing their returns wiih the ConlrolW^c 
Inmrance, they should also conform to the provisions of sub-section (2) of U 
section The provisions of section 15 as to the filing of returns will not 
to them The test for determining whether the provisions of ihii* ctioa^ 
section 15 would be apphcable lies in the f ict of the accounts, babncM-< 
abstract or statements filed wjih the aiithonties concerned of the country^ 
origin or domicile being m nature substantially the same, with those coa^is 
plated under section 15 of the Act 

4 Returns under the seetton, what are sab-sectiod 
returns coniemplated under sub-seciion (2) as constituting returns und 
section will consist of the following document*, narncl),—- 

(fl) every balance-sheet, account, abstract, report and 

supplied to the public authority, e g , Boird of ^ ,j 
England, Ministry of Commerce as m Northern jj 

Superintendent of Insurance or other proper officer a* 
United Spates of America , 

(6) on audited statement showing the assets held b> the 

India as at the date of any bahncc-shcci so furnished , ^ 

(<) *1 revenue iccount similarly audited for the period 

account furnished, prepare in accord mcc with the [^8 . 
and in the firm or forms set forth in the fliird Schwu'c 
scpantcly business m respect of each chss or sub-eJass ir 
b> the insurer in India with details , 

(i/) an abstnclof the valuation report of all business 

India in each class or sub-class prepared in the niann r 
by section 13 , and 

(r) a dcclaraiioj) m the prescribed form slating that all 
received b> ihc insurer directly or indirectly 
office or from any other source outside India have been s 
thi* revenue accounts except sucli sums as properly 
capital accuiinis t 
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the period to which they refer But the insurers shall have the benefit of 
the extension of the said period of six months by a further period of three 
months and when the Central Government so allows the extended period of 
three months, i e , the period of nine months in the aggregate, may be extended 
for another three months more 

6 Foreign insurers doing insorance business to conform to the 
statutes of the country where they carry on such business —A foreign 
insurance company mny carry on insurance business within the limits of a State 
unless the statute of that country prohibits it However, as a matter of comity 
and of right, It should not and must not do such business without complying 
with the regulations prescribed by the statutes When there are specific 
provisions applicable to foreign companies, they may do business only in com*- 
pliance with those provisions *■ 

The State has power to require foreign companies to accept conditions 
different from those imposed on domestic insurers and to prescribe conditions 
for foreign insurance companies different from those prescribed for foreign 
croporations engaged in other lines of business * 

17 Where an insurer, being a company, incorporated under 

. f _ , the Indian Companies Act, 1913 or under the 

Exemption If ora certain ^ ^ ' . %r.nft j xu 

proviiionsof the Indian Indian Companies Act, 1882, or under tne 
Companies Act 1913 Indian Companies Act, 1886, or under any Act 
repealed thereby, in any year furnishes his balance-sheet and 
accounts in accordance with the provisions of section 15, he may 
at the same time send to the Registrar of Companies copies of such 
balance-sheet and accounts , and where such copies are so sent, it 
shall not be necessary for the company to file copies of the balance- 
sheet and accounts with the Registrar as required by sub-seciion (1) 
of section 134 of the first mentioned Act and such copies so sent 
shall be chargeable with the same fee and shall be dealt with m all 
respects as if they were filed in accordance with that section 


smopsis 


\ Legtslaitve eHanga 

2 Apphcabtltt^ 

3 Object and scope 

4 Returns under the Companus Act 


5 Filing fees under the Companies Act 

6 Obligalionso f foreign rompanies under 
the Companies Act 


, , * Legislative changes —(a) T*he words -iitd figures **or under the 
ndtan Companies Act 1802 repealed thereby*’ occurring in the section 
were inserted by Act XI of 1939 the words **his baHncc-sheet and accounts* 
or the words “his accounts ind balance-sheet *, the words “copies of such 
aiance-sheet^and accounts” for the words “a copy of such accounts and 
®*'Cc-sheet , the words “where such copies are so sent” for the words 
wmere such copy is so sent” the words * to file copies of the balance-sheet 
n accounts”^^for the words “to file a balancc'shcct”, and the words “such 
pics so sent” for the words ‘the copy of the accounts and balance-sheet so 
sent were substituted by Act XI of 1939 


1 Sre FtJthlf end Gucranlr O % LtnthoH 
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(6) The words “first mentioned Act'* were substituted by Act M of iSi" 

(<) The words “shall be chargeable with the same fee and ucre iniJ*- 
b> Act XI of 1939 

2 Applicability —The provisions of this section are a'([ (f 

those companies incorporated under the Indian Companies Act, \ 
1913) or under the Indian Companies Act 1882 (VI of 1882) or 
Indian Companies Act, 1866 (X of I 860 ) or under any iniji 

Section 644 of the Companies Act, 19o6 (1 of 1956) has rep ale « ^ j 

Companies Act, 1913 (VII of 1913), the Rrgistration of Translcrrcn rjjjj 
Ordinance (LIV of 19^2), the Indian Companies (Amendment; / » 

(LII of 1951), and the Indian Companies (Amendment) and tl' 

Hence the companies incorporated under the Companies Act, 
companies incorporated under the various Companies Act f®P^ tainri-'* 
said Act will become amenable to the provisions of this section 01 

Act, 19381 

3 Object and scope—The object of this section is 

companies incorporated under the Companies Act, 1956, from p P /j ^ 3 
annual accounts and balance-ahcct under section 210 of ® _ tcro* 

131 of the previous Act) over again when they prepared Act 

of the Insurance Ace, 1938 Section CIG of the 
(section 287 of the previous Act) tnier aha provides that the p 
*"* Companies Act shall apply to insurance companies, except a^i, 1 ® ^ 
provisions arc inconsistent with tlic provisions of the Insura 
(IV of 1938) The provisions make * it clear that insurance an 
P‘'tt»cs which are governed by special Acts will continue to oe B 
il*?!*® companies will be governed by the conW‘ 

uiU in so far as those provisions arc not inconsistent with tno 
in the special Acts governing those companies ^ 

But this section docs not exempt the insunncc companies mco 
Companies Act, 1950 or under the previous Acts repe'^ . 

from nhng the reqinsite copies of balance sheet md profit and los* $ Ac- 

,of Companies as provided in section 220 of the Lo P jjjjt li 
iJjO (section 134 of the previous Act) AVhat this section enjoins 
bilirtce-shcc! and the profit and loss account prcpircd in 
section 11 of the Insurance Act. 1930 and filed with the Controller 01 » ^ 

intcrmiori^tinn 15 of the sud Act if filed with the 
will l>e ft sufficient compliance with the provisions of section -20 \ ^ u J-f 

ofihe Companies Act IDjC, and the insurance coiiipames mcorpora^ 

the Companies Act need not file copies of halancc'shccl and 
section of the i4id Act if such copies of the said d >cijments 
the Krj.iijrarof Comp uiies nt llic lime when they were tent t > thc^ 
of Iniurance ui,<Jrr tection 15 of the Insurance Act. 1930 
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register of its debenture-holders, (d) its shares and debentures, («) its indebted¬ 
ness, (/) Its members and debenture-holders, past and present, and (g) its 
directors, managing directors, managing agents, secretaries and treasurers, 
managers -and secretaries, past and present In case of a company not having 
a share capital has also to file such return within the said time limit but the 
return should contain (a) the address of the registered office of the company, 
(b) the names of members and the respective dates on which they became 
members and the names of persons who ceased to be members since the date 
of the annual general meeting of the immediately preceding year, and the 
dates on which they so ceased, (c) particulars of the directors, its managing 
agent, its secretaries and treas irers, its manager and its secretary, and (d) a 
statement containing particulars of the total amount of the indebtedness of 
the company (section 160, Companies Act, 1956) At the same time when 
the annual report is filed the company should also file three copies of the 
balance-sheet and the profit and lo«s account with the Registrar (section 
220 of the said Act) The annual report has to be signed both by a director 
and by the managing agent, secretaries and treaurers manager or secretary 
' of the company, or where there is no managing agent, secretaries and treasurers, 
manager or secretary, by two directors of the company, one of whom shall be the 
^ managing director where there is one A certificate signed by both the 
signatories of the return stating that the return states the facts correctly and 
completely has also to be filed along with the said return But the copies of the 
balance sheet and the profit and loss account need not be signed by a director 

* if they are signed by the managing agent, managing director, secretaries and 
i treasurers manager or secretary of the company, but m their ab«ence they arc 

* to be signed by a director of the company 

^ 5 Filing fees under the Companies Act —The fees chargeable for 

filing returns with the Registrar of Companies have been mentioned m Schedule 
X of the Companies Act, 1956 For filing registering or recording any docu- 
, ment by the Companies Act required or authorised to be filed registered or 
^ recorded, the fees required to be paid under the said Schedule of the said 
Act arc — 


(a) in respect of a company having a nominal share capital of less than 
^ Rs 1,00 000—d fee of Rs 5 , 

it 

(A) in respect of a company having a nominal share capital of 
' Rs 1,00 000 or more but less than Rs 5,00,000—a fee of Rs 12 50, 

(0 in respect of a company having a nominal share capital of 
^ Rs 5 00 000 or more but less than Ks 25,00,000—a fee of Rs 20 , 

d! (<i) in respect of a company having a nominal share capital of 

Rs 25 00 000 or more—a fee of Ks 25 


1 ^, (^) *n respect of a company not having a share capital—a fee of 

Rs 5 

f . Section 611 of the said Act further provides, amongst others, that if the 

L ^t=turn IS filed after the time specified for its filing an additional fee not 
times the amount of the fee so specified and as determined by 
the Registrar shall have to be paid 

p ^ Obligations of foreign companies nnder the Companies Act— 
u ^tt XI containing sections 591 to 602 of the Companies Act, 1956 makes 
r applicable to companies incorporated outside India It is 

^4 594 that every foreign company shall in every calendar 

ji<“ } 3 r, mike out a balance-sheet and profit and loss account according to the 
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provisions of the Companies Act and deliver three copies of those 
to the Registrar m the English language Along with these copies y 
also send to the Registrar three copies of a list in th^ prescribe j 
places of business established by the company m India * Should 
reference to which the said balance-sheet is made out Iney 
deliver documents mentioned in section 592 to the Registrar for reg ^ 

The test to determine whether a company is a 
is the place of its incorporation and it does depend on wW ^fnreien comp^^T 
are Indian citizens or are all foreigners A company will be a 2 ^ 

even if the corporators are Indian citizens , likewise a compa y 
Indian company even if the corporators are all foreigners 

A foreign company which has an established ?q 43 *^^an “oven* 

Great Britain is called by the English Companies Act, busine** 

company”® A company is said to have an established pia ^ 

Great Britain if it has a specified or identifiable there ^ 

business, “a local habitation of its own,” f ^ , an office, connection 

“visible signor physical indication” that the company business throug* 
with particular premises It is not sufficient if it carries place d 

an agent or through a subsidiary company or from an o ovetse® ooff 
business, such as an hotel ^ But many Provisions relating 
panics under the English Companies Act, 1948, apply to in dj 

doing business within the United Kingdom even tboug 
established places of business there * 


17A Nothing in this Act shall apply 

Other provisions of this Act, such accounts shall F ^ 
audited and submitted in accordance with the 
immediately before the commencement of this Act 


smopsis ' 


3 Ajipltcabihij .» 

4 ‘ Any accounting 


V Act XI t 


1 Legislative changes 

2 Object and scope 

1 Legislative changes —This section was inserted by 

2 Object and scope —^This section has been ^thc , 

objector overcoming the difficulties of the insurers « 

to have them audited and to stbmit them as returns over b 4 ^ 


ODjecioi overcoming the difficulties of the insurers 
to have them audited and to svbmit them as returns 
commencement of the Insurincc Act had not this enactmen 
the duties of the insurers to prepare the accounts to have tnc 
submit the returns have not altogether been absolved but tha _ 


.. inad^ 
luditcd 
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to do same in accordance with the law m force immediately before the com¬ 
mencement of the Insurance Act, 1938 Thus the obligations to prepare the 
accounts and balance sheet and to have them audited by a qualified auditor 
and to submit the returns with the Governor General-in-Council under the 
Indian Life Assurance Companies Act, 1912 or under the obligations under the 
Indian Insurance Companies Act, 1928, were always there uith the insurers 
before the commencement of the Insurance Act, 1938, uhich repealed the said 
two Acts 

3 Applicability —^The provisions of this section tvill apply only to 
those insurers whose accounting year has expired prior to the commencement 
of the Insurance Act, 1938,» t , when their accounting year expires before 1st 
July, 1939, when the said Act was brought into force Any insurer whose 
accounting >ear did not expire before that date would not have the benefit of 
this section He has to prepare the accounts and balance-sheet, to have them 
audited and to submit the returns in accordance with the provisions of 
this Act 

4 "Any accounting year ’ —Tlie accounting year referred to in this 
section may be either financial year or calendar year In any case such year 
must expire before 1st July, 1939 and must not fall beyond the said date ^ 

18 Every insurer shall furnish to the Controller a certified 
_ , copy of every report on the affairs of the concern 

umii log report! ^yhich js Submitted to the members or policv- 

holders of the insurer immediately after its submission to the 
members or policy-holders as the case may be 
srm^sis 

1 Legtslaltve changes 4 Members Who are 

2 Object and seope 5 FoUey holders 

d **Every report on the qfatrs of the 6 Applteabtltty 

concern " 

1 Legislative changes —The word “Controller" occurring in the 
section was substituted by Act XLVII of 1950 

2 Object and scope —The object of the section in requiring an insurer 
to file w ith the Controller the report on the affatrs of the concern is to keep 
the said report as a public document in the office of the said public authority 
The provisions of this section are in line with or similar to the provisions in the 
English Act where sub-section (3) of section 8 provides that “there shall be 
deposited with every revenue account and balance-sheet of a company any 
report on the affairs of the company submitted to the shareholders or policy¬ 
holders of the company in respect of the financial year to which the account 
and balance-sheet relate ” No time-limit has been fixed within which such 
report has to be furnished to the Controller but that it has been provided that 
It has to be submitted immediately after its submission to the members or 
poUcy-holders 

3 “Every report on tbe affairs of the concern ’’—The expression 
“Every report on the affairs of the concern ’ should mean not only the 
annual report as is generally placed before the members or the policy¬ 
holders but should also include other reports if they relate to the affairs 
of the business of the insurer and are placed before the members or 
the policy-holders, as the case may be If any report on the affairs of 

1 SMalsoKoteSundec section mpra 
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ihc insurer nre noi placed before his members or tlie pabey holders, th cop! 
such a report need not be furnished to the Controller ^ The annual report “ 
the Directors under the English Companies Act, 1948, contains amongst otto 
the state of the compinys aftairs, the amount to be paid as dividend aw 
the amount to be earned to reserves The report also deals with such ' 
as change in the nature of the company s business or in the 
subsidiaries or the classes of business in winch the company 
whether as member of another company or otlicnsisc In short, 5 

states all the matcri I facts so that members may be in a position to apptw ^ 
the stale of company's afiairs * 

4 Members, who are —A ‘member’ in relation to a 
defined as not including a bearer of a share-warrant of the company 
pursuance of section 114 of the Companies Act® But the bearer ol 
warrant may however, be deemed to be a member for such 
be specified in the articles of a company * The word ‘member is ® 
wider connotation than the ‘shareholder’of a company 
members of all hinds of companies In a company limited by shares, 
'member’ should include both equity and preference shareholders 

The words member*, ‘shareholder’ and ‘holder of a share have 
used interchangeably m the Companies Act The words 5 }) 3 re 

are equal to the word shareholder’ and the expression ‘holder ^ 
denotes, in so far as the company is concerned only a person wno, 
holder, has his name entered on the register of members* 

5 Policy-holders —See Note 20 under section 2, supra 

6 Applicability —This section has been applied to the Life ni 

Corporation of India ® ^ 

19 Every insurer, being i company or body in 

Ab..«c.cf proe^dmg. undtr any Imv for the time bemS m 
of general meeiings India, shall fumish to the GontroH^ nf esetV 
copy of the minutes of the jnsur^r 

general meeting, as entered in the Minutes Book ot wjiil 
within thirty days from the holding of the meeting to i 
relates 

. sr ops/s 

1 Legislative changes 4 •*Minutes o/the 

2 Applicability^ 5 ••Etsry general m^hrtg 

3 Object and scope 6 •‘Minutes Book ” 

. jgjdon 

t Legislatve changes—(o) The word-India’ occurring m 
was suhstitutcd by Act UXH of 1936 

WTlic word-Controller’and the words "a certified copy or*'''5'”lof 
of the proceedings of every general meeting, as entered in the 195 O 

the insurer occurring in the section were substituted by Act ^Lvlt o __ 


S 2(27)ortheC3m|ian.csAct 
Sftb ll5<5)orihc»aid^» 
liourahTraJiisCa 'J.nin, o-j CofO ^ 
J959S CJ nSS (1959) ^; 1 

202 1959 S C 773 "‘/.V 
Morgan (1887) 37 Cb D „ 

if«S 43(1) ol the Let C-Art 


Sub 165 of the Companies Aci 1956 for 

itfctutoty itpoit a certificil copy of such 
statutory report tt aho required lo be 
^luered to the Registrar tor re-islraiion 
fonhwiih after copies the eof have been 
^«fnberf of the company 
Sh S l57 of the Etijliih Act 
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2 Applicability —The section applies to an insurer which is i company 
or body incorporated under any law for the time being m force in India It 
will apply to all Indian Companies incorporated as limited by shares or as 
limited by guarantee A foreign company registered under the Companies 
Act 1956, will also become subject to the proMsions of this section But with 
regard to foreign companies the Central Government has been given the 
discretion under section 594 of the Coinpamcs Act, 1956, to modify the require¬ 
ments ol preparation of balance-sheet, and profit and loss account as specified 
m clause (n) of sub section (1) of that section by a notification in the official 
Gazette ^ 

3 Object and scope—The object of this section also is to make the 
minutes of the proceedings of every general meeting of the company public 
by furnishing a certified copy of same to the Controller The proceedings of 
every general meeting held by the company and as recorded m the Minutes 
Book of the company shall have to be furnished, that is to say a certified copy 
of the minutes of the proceedings of the general meeting, whether annual or 
special, as entered in the Minutes Book of the company shall have to be fur¬ 
nished and the mmutes of that proceeding and those furnished to the Cantroller 
must tally Such certified copy of the minutes has to be furnished within 
thirty days from the holding of the general meeting to which the minutes 
relate 


4 “Minutes of the proceedings *—Section 193 of the Compani s 
Act, 1956, inter aha provides that every company shall cause minutes of all 
proceedings of every general meeting to be kept by making within fourteen 
days of the conclusion of every such mcciing concerned, entries thereof in a 
book kept for that purpose with their pages consecutively numbered The 
mmutes of each meeting shall contain a l^ir and correct summary of tbe 
proceedings thereat But such minutes must not contain any matter, which 
in the opinion of the chairman of (he meeting (fl)jsor could reasonably be 
regarded as defamatory of any person, (p) i$ irrelevant or immaterial td the 
proceedings, or (<) is detrimental to the interests of the company The record 
of proceedings oi eac\\ meeting shall be dated and signed by the cbaitman of, 
the same meeting within the aforesaid period of fourteen days or in the event 
of the death or inability of that chairman within that period, the same must 
■ be signed by a director duly authorised by the Board for the purpose Minutes 
1 once made and signed ought never to be altered by striking out or adding 
anything ^ Such minutes signed by the chairman are to be taken as prima fane 
correct ® But they can be contradicted by other evidence * But sometimes 
the articles of a company make the minutes as conclusive and m such cases 
, the regularity of the notice may be seen,® but the accuracy or correctness of 
the minutes cannot be disputed unless they have been shown to have been 
recorded fraudulently,® or where on the face of the minutes they are wrong 
The doctrine of omnta rite acta praesumuniur applies to mmutes of the 
^ proceedings 


5 “Every general meeting”-Under the Companies Act, 1956, 
meetings of the company other than the directors* meeting may be (a) annual 
general meeting, (6) general meeting other than annual general meeting, or 


y 1 
2 
3 



also Note 6 under seetjen 17 jjpra 
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(c) cxlnordimry gcner'il meeting convened on requisition 
general meeting is called the statutory general meeting ^ 
convened in each year according to the provisions of section 
It has been obseivcd in Re El Sombrero Ltd ^ thus “There is a clear 
duty on the directors to call the meeting, whether or not ^naua! 

consideration of which is only one of the matters to be dealt with a , 
general meeting, are ready or not ** Iti case of default m 
general meeting the Central Government has been given the , jjjjjj] 
application of a member to call or direct the calling of ^ntril 

meeting® The directions in this regard that may be given ^ 

Government will also include any directions that one member o 
present in person or by prox> shall be deemed to constitute a ilt 

been held that for one member to be deemed to constitute a tvio 

direction of the Central Government is necessary, otherwise 
persons arc necessary for a meeting ® 

A general meeting of the company may be called by ^ jjjotW 

twenty-one days’ notice m writing but it maybe ® nualgcDcr^’ 

notice than 21 days if consent IS accorded thereto (0 case of 

meeiing, by all the members entitled to vote thereat, and {u} pjri 

general meetings by members holding not less than 95 per capit^^ 
of the paid up share capital, or where the company f that 

not less than 95 per cent of the total voting power exercisable a 
In construing the length of 21 days forgiving a notice, the aa«^ 
notice IS «erved and the date of the meeting are to be excluded fganoM« 

construction is not to be applied in consiruing the notice f 

convening a meeting does not specify a particular business to jactioflf 
therein that matter cannot be dealt with m that meeting \ i ”.V substanti»Jy 
business which has not been sufficiently notified or which - 
different from that notified is invalid, but want of notice ^ "* 
business does not invalidate such business as has been properly n 

For a valid meeting the requisite quorum must be present, m t 
of a quorum if the meeting is held, the proceedings are int^ 
quorum required is the quorum to be present at the tune o . yghout®^ 
consider the business of the meeting and it need not be presen 
ai the time of taking the vote on any resolution 

6 Minutes Book—As to whether minutes should be ° 
or not 13 a question upon which there is some diversity of opinto 0 )sr 

advance in modern tim^s of loose-leaf books has extended the»r .jjpetJ 
pani-s and other bodies Under the English Companies Act or_J 

not be kept in a bound book but may be recorded m loose leal v 
any other manner, prov ded that adequate precaution is taken 
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against falsification and facilitating discovery ^ Under the Companies Act, 
I95b, a minutes book must have their pages consecutively numbered and tvcry 
page of every such book shall be signed or initialled and the last page of the 
record of proceedings shall be dated and signed by the chairman of the said 
meeting or the chairman of the next succeeding meeting or in his absence by 
a director duly authorised by the Board But m no case the minutes of 
proceedings of a meeting shall be attached to any such book by pasting or 
otherwise * 

20 (1) Every return furnished to the Controller or a 

certified copy thereof shall be kept by the 
of Scum ems aud^uppi? Controller and shall be open to inspection , and 
of copies any person may procure a copy of any such 

return, or of any part thereof, on payment of a fee of six annas for 
e\ery hundred words or fractional part thereof required to be 
copied, any five figures being deemed equivalent to one word 

(2) A printed or certified copy of the accounts, statements 
and abstract furnished in accordance with the provisions of section 
15 or section 16 shall, on the application of any shareholder or 
policy-holder made at any time within two years from the date on 
which the document was so furnished, be supplied to him by the 
insurer within fourteen days when the insurer is constituted, 
incorporated or domiciled in India and in any other case within 
one month of such application 

(3) A copy of the memorandum and ar'ticles of association of 
the insurer, if a company, shall on the application of any pohcy- 
holder, be supplied to him by the insurer on payment of one 
rupee 

sruopsis 

1 Legtilative changes of accounts and abstract, sub~seettoh' 

2 Object and seoJ}e (2) 

3 Lvery return open to inspecttorr 6 Insurer's duty tofurmsh, Ume-hmit 

4 Right to obtain copies of returns 7 Policy-holder s right to copies of 

5 Shareholder or paUey-holder s right memorandum and articles of insurer 

to obtain printed or certified copy 

1 Legislative changes—(a) Hie word “Controller” occurring m sub¬ 
section (1) was substituted by Act XLVIl of 1950 

(b) The word “India* occurring m sub-section (2) was substituted by 
ActLXnon956 

2 Object and scope —The object of the section is to make the returns, 
such as, the accounts, abstract and other statements filed with the Controller, 
available to general public irrespective of whether he is a shareholder of the 
Company, if the insurer is a company or a policy-holder, with the insurer or 

Any member of the public if he be interested to know anything about 
the management organisation financial condition of any insurer obtains his 

t -S«eS 436 ot ihe Act this leaton pur Co v Flowr and Sons (1936) CSt. 76 

ports to overrule//rarU ej Oak Assurtato 2 SuS 193 of the said Act 
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inform t ^ 

It also offers an returns in the Controller’s oScc 

enterprise and venture «!rt internal management of the insurer} 

Under the English Art tn^y not suffer from wanton public criticiso 

certified copies therrnr .V!“^ documents deposited at the Board of Trade or 
other officer oftheBoarrf ^ the Registrar of Companies or by aar 

copies shall be open to m directions and any such documents a d 

person on pav merit or r^^ ^pection and copies thereof may be procured by any 
been made*^ Xrebv n English Act V^sion/hai 

annually before Parliamr \ made obligatory on the Board ofTradetoby 
documents under thr * ^ t ^ accounts balance-sheets, abstracts and oibcr 
during the piecedina vrar* I^^^nrance Companies Act deposited with them 

submitted to the nohr , *‘cports on the affairs of insurance coropanti 

panics Act, 1956 shireholders thereof« Under the Com 

Government to lav obligations have been imposed on the Central 

mentioned m the aairf A °»^9 Houses of Parliament certain matw 

of the Companies Act 4 provisions have been made in section 610 

Registrar by anv rn^mhA r mspection of any documents Icpt by me 

fee of one rupee ^ me public on payment for each inspection, ofa 

matters Sub^ctmiT/lV™ '“•>-mc“ons which deal with three dii"”'' 

inspection of the returns ? n t ” member of the public to Im' 

prescribed fees, sub secuon rol “rtified copies thereof on payme”' 

holders to have the orintei i-nnfers right on the shareholders and the poht) 
abstract from the insurer certified copy of the accounts, slalemenB s«J 
|o obtain a copy of the “"'rrs right on the policy h"* 

he IS a company orandnm and articles of association of the iDwrc 

?”J“‘“a^™y’'L"S'coZo'!lJr,'°if'’''‘’””-®“'>*=''‘ion (1) of this s«n»" 
sill" “ certified copy thereof Tureturn turnul>‘'j 
sub-section will comprise S iK “Prcssion ■ every return” used w *' 

*s 0!) the returns su^bmitterf^ returns submitted in accordance with s«"c» 

every report on the a4irs of tl," 0 ») a certified cepy 'f 

Or) a certified copy of th"^*'’' “"“rn furnished in terms of section 18 sf 

*^ase of an insurance com" of every general l 

re urn WiIUlso cornprislm ""'^cr section 19 

■nsurcr carries on hfe '®,,'’of investments of assets where t^ 

ance with oo“', .msurance business noU m accorf- 


' mi ’’’ ''»”-ee Co™ps„„ 

3 |"S lOvtlhr.siUAct 

"™“al rrpor. by 

P'" lo ov3?ry Ar,*',"'™ «» 

ry>srrtimtmComr Art i„ rcl. 
^W»t.onef fl? for 

»»TTO»n*,jr'f, oF^.r* CO (4) for 

^ 3^1 (5ff„ 

lot: 


*cction 396 (4) for Rmilganuti^^ 
companies in national inleirtt 
641 for power to alter ichedulfs 
tion 642 for power of Central Go\C1T‘ 
to make rulcf _ 

Eri^hili Act section 426 previoiu 
P»niei Act section 
or/r»otcs4 8 and 9 under section 15 
4 urxler s-ction 16 Note 4 un ler 
17 Note 3 under section 18 •t*! ^ ^ 
under section 19 sjf^a. 
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Sub-scction (1) of this section further confers right on any person to 
obtain inspection of the returns mentioned above It also imposes a corre^ 
ponding obligation on the UontroUer to allow inspection of any such returns to 
an> person when request for such inspection is made to him 

4 Right to obtain copies of returns —This sub-section also confers 
right on any person to have a copy of any such returns referred to m Note 3 
above provided he pays the prescribed fee for same The fee prescribed for 
such copy 15 SIX annas (thirty-seven naye Paise) for every hundred words or 

! fractional part thereof and hve words should be taken as equivalent to one 
[ word for the purpose of calculation of the fees required for such copy On 
the payment of the required fees he is entitled to have a copy either of the 
1 whole return or any part thereof 

5 Shareholder’s or policy holder*s right to obtain printed or cer¬ 
tified copy of accounts and abstract, snb section (2) —Sub-section (2) of 

^ this section confers right on any shareholder or policy-holder to obtain from the 
* insurer, free of any charge a printed or certified copy of the accounts, state- 
ments and abstract furnished to the Controller in accordance with the provisions 
of section 15 or section 16 But an application m this regard must be made 
by the shareholder or the policy-holder who requires such documents, 
" to the insurer and such application is made wilbm two years from the date 
‘ on which the document required was furnished to the Controller as in accord- 
^ ance with section 15 or section 16 This section does not impose any obliga¬ 
tion on the insurer to send the said printed or certified copy of the accounts, 
^ statements and abstract suo motu to any shareholder or policy-holder-, 
unless an application m that regard within the time aforesaid is to be made 
to him 




Under the English Act, any shareholder or policy-holdei; is also entitled 
to a primed copy of the accounts balance-sheet, abstract or statement last 
deposited at the Board of Trade m accordance with section 8 of the said Act 
when an application in that regard is made by him to the insurer who will then 
forward those documents to the said shareholder or policy-holder by post or 
otherwise ^ 

6 Insures’s duty to furnish printed or certified copy of the 
accounts etc > time-limit sub section (2) —When an application is made 
to an insurer by any shareholder or policy-holder requesting him to supply 
the printed or certified copy of the accounts, statements and abstract to such 
shareholder or policy-holder, it is the duty of the insurer to supply him with 
the said copies when the application is made within the time limited m this 
sub-section, t e , within two yeirs from the date on which those documents were 
furnished to the Controller The insurer shall have to supply the said printed 
or certified copy of the accounts, statements and abstract withm fourteen days 
of such application when the insurer is constituted, incorporated or domiciled 
m India and in any other case, within one month of such application It 
may be noted that in the corresponding provisions of the English Act no such 
time-limii for supplying such copy is prescribed 

7 Policy holder’s nght to copies of memorandum and articles 
of insurers sub section (3) —Sub-scction (3) ofthis section makes it obliga- 

i tory on an insurer who is a company to supply a copy of the memorandum and 
of a sociation of that company to any policy-holder when the latter 
trakes an application for such copies on payment of rupee one as fee for such 

I .S’m S 8 (6) Irsurance Companies Act 1958 
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This sub-section has been enacted with the obvious object of ctublinj 
he policy-holder of an insurance company to obtain copies of mcmoracidirai 
ol association and articles of association to which he is normally notcniitW 
Under the Companies Act it is obligatory on a company to send to a 
when he so requires withm seven days of such requirement and on bu jayi I 
A tee of one rupee, a copy each of the following documenU, as in force for lit 
time being— ** 

(a) the memorandum , 

(i) the articles, if any , 

(r) the agreement, if any, entered into or proposed to be entered 

by the company with any person appointed or to be appoin 

AS its managing agents or as its secretaries and treasure s, an 
(d) every other agreement and every resolution referred m 

of the said Act, if and m so far as they have not been cmwci 

in the memoranduin or articles * 

A penalty is also provided in the said section in case of dcfaulti 
has now been enhanced from ten rupees to fifty rupees > 

Prtr-n * » Applicability —This section has been applied to the Lift 
Corporation of India except sub-section (3) 

81 (1) If It appears to the Controller that 

Powsti of Controller f“tn>shed to him under the provisions oi tM 
regerdmg reiurnj IS inaccurate or defective in any resp‘^’ 
may— 

(a) require from the insurer such further inftr®f"J 
certified if he so directs by an auditor or 
he may consider necessary to correct or supp^^ 
such return 


(6) call upon the insurer to submit for his e\awina . 
the principal place of business of the insurer i 
any book of account, register or other documen 
supply any statement which he may specify ^ 
served on the insurer for the purpose , 

(c) examine any officer of the insurer on oath lO 
to the return 


(d) decline to accept any such return unless the 

has been corrected or the deficiency has been supF 
betore the expiry of one month from 
on which the requisition asking for eorrecho^ 
inaccuracy or supply of the deficiency '^as 

to the insurer or of such further time as the Conii 
_ _ may specify m the req uisition and ifhe^decu^^^^ 

<bc prtvioui^Aa' ^24 of^ •> Act joy: 

rtci and S,24 orihe 2 S. 39 (2) ofthc Cotnpanie* Art ‘ ' 
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accept any such return, the insurer shall be deemed 
to have failed to comply with the provisions of section 
15 or section 16 or section 28 or section 28A relating 
to the furnislimg of returns 

(2) The Court may on the application of an insurer and 
after hearing the Controller cancel my order made by the 
Controller under clause (a\ {b) or (c) of sub section (1) or may 
direct the acceptance of any return which the Controller has 
declined to accept, if the insurer satisfies the Court that the action 
of the Controller was m the circumst \nces unreasonable 

Provided that no application under this sul>section shall be 
entertained unless it is made before the expiration of four months 
from the time when the Controller made the order or declined 
to accept the return 


sruoFsis 


1 Legislative changes 

2 Object and scope 

3 Powers of the Controller under this 4 

seetton, suh^seetton (1) 

(i) require further informationt 5 

clause (a) 

(ii) examinatm of book of aecounlSt 6 

etc and supply of statement, 
elause (b) 

(m) power of oral examination, 

clause (c) 7 


(iv) power of refusal to accept 
returns, elause (rf) 

Time limit for rectifying the defects, 
etc, sub-section (1) 

Refusal to accept returns, effect of, 
ju6-jeenon (1) 

Right of the insurer to move Ike 
court against the order of Control¬ 
ler, subsection (2) 

(i) Limitation 
Powers of the court 


1 Legislative changes—(a) The word “Controller" occurring in the 
section has been snbstituted by Act XLVII of 1950 

(i) The word ' India" occurring in clause (i) of sub-section (1) was substi¬ 
tuted by Act LXII of 1956 

(c) The words “or of such further time m the requisition" occurr¬ 

ing in clause (</) of sub-section (1) was inserted by Act XLVII of 1950 , the 
words and figures “or section 28’ occurring in the same clause were inserted 
by Act VI of 1946 and the words and figure> “or section 28A” in the same 
clause were inserted by Act XLVII of 1950 


(</) The proviso to sub section (2) was added by Act XlII of 1941 
’ 2 Object and scope —•The object of the section is to invest the Con¬ 
troller With certain powers with regard to the returns and statements submitted 
to him in accordance with the foregoing sections 15, 16, 18 and 19 and 
sections 28, 28A and 37 following The Controller is not merely a receiving 
officer but has certain duties and responsibiUcics with regard to them He has 
been given the powers to scrutinise and examine for himself whether the 
returns and statements submitted to him are accurate and sufficient in com¬ 
plying with the requirements of the Act When the returns and statements 
or any of them suffer or suffers from any inaccuracies or deficiencies of’ 
there arc defects in any respect, the Controller has the power to decline lo' 
accept those returns or any of them until the inaccuracies have been set »■ 

25 
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or the deficiencies hive been supplied For the purpose the Controller has 
Powers to ask for further informition, to call upon the insurer to produce aay 
bcok of account, register or other document for his examination and to cxamin 
on oath any officer of the insurer 

A right has also been conferred on the insurer to move the Court ^ an 

application against the order of the Controller if he feels himself ^ 

that order, but such application has to be preferred within four mon 
the order of the Controller The Court has, in proper eases, the power o 
the Controller’s order or to direct him to accept the return but in ev ry 
the Court should hear the Controller before passing any order on sue FF 
cations 


3 Powers of the Controller under this section—Very wi 
have been conferred on the Controller with respect to any return lur 
him when he finds that any return so furnished by the 
respect inaccurate or defective These powers have been the 

(fl)to (rf) of sub-scclion (1) of this section In exercise of such p 
Controller has the discretion— 


(t) Require further tnformatton, clause (a) —(c) to require 


from the 


y.y ,,iuuaB - \UJ -w * —1 -.-t Of JUp’ 

such further information as he may consider necessary to coric 
plement such return So the requirement of further information 
for making the necessary correction if there be any incorrectness m to 
or for supplementing the return if there be any omission j^ijuret 
Controller has the power under clause (a) of sub-section (1) to 
to have the said further information to be certified by an furtlitt 

The obvious meaning is that the Controller may give such 
information when it relates to accounts and balance-sheet, it ^ it 
certified by an auditor or when it relates to abstract and recting 

should be certified by an actuary But in any case before ““ 
submit further information, the Controller must be satisfied that it is 
to so order for the purpose of Correcting or supplementing the return 

(ti) Examination of books of account, etc , and supply of stateittent> po^^ 

(6) to call upon the insurer to submit any book of account place of 

document for the examination of the Controller at the 
insurer’s business m India or to supply any statement which 
may specify in a notice served on the insurer for the purpose ,oc anf 

(A) of sub-section (1), the Controller has been given the power to ^ 
book of account register or other document and such book of accoun » 
or other document must be made available for his examination at 
place of insurer s business in India and it should not be examined ^ 
than in his principal office in India This clause also empowers the ^ . jpbe 
to call upon the insurer to supply any statement to him The stateffl 
supplied to him must be specified lo notice served on the insurer 
specifying the statement required m the notice and without serving jy an/ 
on the insurer, the Controller cannot call upon the insurer to supp ; 
statement to him ^ ^ 

(m) Power of oral examination-~{e) to examine on oath any 

**'. i’*lation to the return Clause U) of sub section (1) iirf 

cower evidence in relation to the return and the Contr jj, 

S The peraoato b= examined by him n” 

St^ imnr^VTnS'^ bold 3000 

insurer In the nH not be a clerk or an assistant in the , nf tbt 

In the administration of the oath and its form the provisions ol 
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Indian Oaths Act (X of 1873) nre applicable Hence, if the principal officer 
has any objection to making an oath he can, in lieu thereof, can make an 
affirmation ^ It has also been provided in the said Act that every person 
giving evidence on any subject before any Court or person authorised to 
administer oaths and affirmations shall be bound to stale the truth on such 
subject If he says anything which is not true he may be penalised under 
the provisions of the Penal Code * 

(ip) Power to refuse to accept Teturn-^{tr) to decline to accept any such 
return unless the inaccuracy has been corrected or the deficiency has been 
supplied Under clause (d) of sub-section (1), the Controller has been given 
the power to refuse to accept any return which is inaccurate or deficient in 
material particulars This power of refusal to accept the return should only 
be exercised when m spite of the opportunity given to the insurer, he fails to 
make good the deficiency or to correct the inaccuracy or to remove the defect 
within the time allowed under clause (d) or within the extended date which 
the Controller may specify 

4 Time-limit for rectifying the defects—Any inaccuracy occurring 
in the return or any deficiency therein found has to be corrected or made good 
before the expiry of one month from the date on which the requisition asking 
for correction of the inaccuracy or supply of the deficiency was delivered to 
the insurer Thus, the insurer has to comply with the requisition within one 
month from the date of delivery of the requisition to him The Controller 
has also the power to specify in the requisition further lime than one month 
and in that case the insurer has to comply with the requisition within the 
time specified in the requisition But the time in the latter case would also 
begin to run from the date of delivery of the said requisition to the insurer 

5 Refusal to accept return, effect of —When the Controller refuses 
or declines to accept the return because of inaccuracies, deficiencies or defects 
and when the insurer, in spite of the opportunity being given to him, fails or 
neglects to rectify or make good or supply same withm one month or within 
such further time specified in the requisition, he shall be deemed to have failed 
to comply with the provisions of section 15 or section 16 or section 28 or section 
28A relating to the furnishing of returns as the case maybe The expression 

! ‘ shall be deemed to have failed” means that although factually the insurer 

( has not failed to submit the returns under those sections yet by fiction he will 

f be treated as if he has not filed any returns under those sections The 

i consequences of not filing the returns would also visit the insurer 

6 Right of the insurer to move the Court against the order of the 

f Controller, sub section (2) —Right has been conferred on the insurer to 
^ move the Court hy way of an application against any order passed by the insurer 

‘ under clauses (a) to {d) of sub section (1) of this section, that is to say, the 

? insurer can move the Court (») against the order requiring from him further 

^ information asm clause (a) of sub section (1) of this section, (ji) against the 

order calling upon him to submit books of account registers or other documents 
f for his (Controller’s) examination m terms of clause (e) or to supply any state- 

< ment, (m) against an order of examination on oath of any officer of the insurer, 

and (ip) against declining to accept any return in terms of clause (d) of 
j sub-section (1) 


(t) LtmUation —In each of the abovcmcntioned cases the Court has to be 
moved by the insurer by way of on application before the expiration of four 

erJ 'S'wS 6 of the Oaths Act 2 SttS 191, Penal Code Act XLV of 1860 


S;*! Stt% 6 of the Oaths Act 
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months from the time when the Controller made the order or , 

accept the return Time of four months begins to run from the date o 
the order of the Controller, whether the order is an order of refusal to acc^^ 
the return or the orders arc (i) requiring further information, (u) callmg 
to produce books of account, registers or other documents, or {nO | 
examination of the principal officer on oath Month means month rcc o 
according to Bniish calendar ' 

7 Powers of the Court—Under sub-scction (2) of this 
Court has been invested with ilic powers (i) to cancel any order made y 
Controller under clause (o), (6) or (e) of sub-section (I), * ^ 
to cancel (u) any order requiring from the insurer further 
order calling upon him to submit books of account, etc , for his 
or to supply any statement, or (e) my order for examination ^ 
officer, and (ii) to direct the ncccptancc of any return which the Con 
declined to accept under clause (d) of sub-section (1) 

But before cancelling any order of the Controller and for ^tht 
acceptance of any return, the Court should hear the Controller, Jfden 
latter should be given an opportunit> of being heard with regard t 
made in respect of the returns concerned Moreover, the *”*“*^^^ cifcura 
must satisfy the Court th-it the action taken by the Controller in t 
stances of the case is unreasonable , 

8 Analogous provision under the English Act Bo^rd 

section 8 of the Insurance Companies Act, 1958 , provides, 

Trade shall consider the documents deposited under the lor g ^ 3 ^ 
section [sub-section ( 1 ) of the said section] and if any such docum 
to the Board to be inaccurate or incomplete in any respect, f-jjy gueb 
communicate with the company with a view to the correction 0 / 

inaccuracies and the supply of deficiencies ” ^ 

9 Applicability —This section has been applied to the Lift 
Corporation of India ® 

22 (1) If It appears to the Controller that an 

p.„«or Co„.,„n=r.o or valuation to which section re‘^ 

order rfr-valuation abstract of a Valuation report lurnja^ 

cUuse (c) of sub-section (2) of section 
not properly indicate the condiUon of the aff'iirs of the insur 
reason of iLe faulty basis adopted m the valuatioflj he l^e 

giving notice to the insurer and giving him an opportunity 
heard, cause an investigation and valuation as at such 
Controller may specify to be made at the expense of the m 
by an actuary appointed by the insurer lor this purpose 

approved by the Controller , yso 

and the insurer shall place at the disposal .of the actu^y 

appointed and approved all the material required by c^cb 

for the purposes of the investigation and valuation withiu 
period, not being less than three months, as the Controller 
specify 

1 S sps) General Clauses Act X of I8a7 2. S 4^ (91 of the L I C Act»“^^^ 
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(9) The provisions of sub sections (1) and (4) of section 13, 
and of sub-sections (1) and (2) of section 15 or, as the case may be, 
of sub-section (2) of section lb, shall apply in relation to an investi 
gallon and valuation under this section 

Provided that the abstract and statement prepared as the 
result of such investigation and valuation shall be furnished by 
such date as the Controller may specify 

STMOPSIS 

1 Legtslatloe changes 5 Dultes of the insurer, sub-seetDn (!) 

2 Object and scope 6 Procedure in re-valuation, sub-sec- 

3 Power of the ConlroUer under the lion (2) 

section, sub-sectton (1) 7 Date of furnishing the result, sub- 

4 Notice to the insurer and oppor- section (2) proviso 

tunity of being heard, sub-sectton 8 Analogous proitston under the 

(1) English Act 

Ij Legislative changes—(d) Tins section hns been rc-numbT*d ns 
section 22 (1) and section 22 (2) is inserted by Act VI of l94b 

(6) The woTii “ConuoUer” occurring in the section is substituted by Act 
XLVn of 1950 

(c) The words and figures "or an abstract of valuation of section 
'6” occurring in sub-section (1) were inserted by Act VI of 1946 

(<f) Paragraph 2 of sub-sectton (1) was inserted by Act VI of 1946 

(«) Sub-scction (2) was tnserltd by Act XLVII of 1950 

7 Object and scope — 1 part from general powers conferred on the 
Controller regarding returns as envisaged in tlie foregoing section 21, this 
section also invests him with a particular power to order re-valuation 
It IS the statutory duty of every insurer carrying on life insurance business in 
India to make a re-valuation of all the life insurance busme'=s transacicd by 
him including a valuation of his liabilities in respect thereto once at least in 
every three years m conformity with the provisions of section 13 But this sec¬ 
tion empowers the Controller to cause an investigation to be made including 
valuation as at such dale as he may specify to be made The order of the 
Controller to cause a re-valuation to be made as provided in this section will 
not necessarily synchronize with the dale of the valuation as piovided in section 
13 But the Controller’s power to order rc-valuation under this section must 
arise out of or be based on the actuarial report and abstract prepared under 
section 13 This section further indicates that the Controller has not been 
made an automaton under the Act with regard to the returns or actuarial 
report and abstract as if to deal with them in a mechanical routine work but 
he has been invested with powers along with corresponding dates with regard 
to them The Controller will exercise his power under this section only when 
It will appear to him that the actuarial report and abstract prepared under section 
13 does not properly indicate the condition of the affairs of the insurer because 
of the faulty basis adopted m the valuation So the basis adopted m the 
valuation is the foundation of the power of the Controller Under this section 
This section also lays down the procedure to be adopted in rc-valuation 
this section, which procedure is the same as the procedure laid down in 
13, section 15 or section 16-as the case may be This section further 
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certain duties of the insurer in regard to such re valuatioQ, such as, ^ 

ment of an actuary, placing at the disposal of si**^^* ,3 

required for the purpose and furnishing the result of such ^ 
valuation to the Controller The insurer has also been given the pp 
to make his representations to the Controller with regard to sue 
being made 5 ^^ 

3 Power of Controller under the section, sub-SMtion W g ; 
section ( 1 ) of this section speaks of a specific ® te 

power enjoins on him to cause an investigation and valuatio 

the expense of the insurer by an actuary appointed by t e 
purpose of the said investigation and valuation The ^ 
by the insurer must be approved by the Controller He will or vale 


under this section only when it appears to him that an inyestigat 


ation made under section 13 of the Act or an abstract ^ cha 

furnished to him, in case of insurer established outside in t 


furnished to him, in case of insurer establisnea ouismc a. . ndicaK 
(«) of sub-section (2) of section 16 of the Act, does basis adopt'i’^ 

condition of the affairs of that insurer by reason of the laui y yaJuatioQ'’ 
the valuation The decision whether a basis adopted ^ 

ho f\C Controller nc is uy . 


faulty or not rests within the di«cretion of the Controller ttc 

of his duties vested wiih a sound discretion in dealing not on y _ p 


KJA XJIS UUilUS hJvruAtw ----- tO DO Ollt , 

insurers but also with foreign insurei^ and is -j-narv 1 ^''''®^^ 

exercise of such discretion But he is amenable to the 


land in case of abuse thereof* py jbeds^ 

Under this section the Controller has also the power 
within which all the material required by the Kc 1 ms than 

approved has to be placed before him Such date must not . 

months He has also the power to specify the date withi 
of the investigation and valuation shall be furnished 




Notice to the insurer and opportunity befot*^ 


I (1)—Sub section (1) of this section further luusi 

f rc-valuiion la made in respect of any insurer, tlic ^o heard 


4 

section ( , 

order of rc-valuiion la made in respect of any insurer, the 

a notice upon the insurer and give him an opportunity oi bei g 

matter If the Controller makes an order under this section {u t< 

the notice and without giving the insurer concerned 

heard in the matter it would be indirect violation action 

section and his action would be contrary to law *-,nc of ^ j 

circumstances would be against natural justice The doc 

justice IS based on the maxim Audi alteram partem ^le j ^*^1 

The principle of natural justice was applied to qu®®* 

Cooper \ Wandsworth Boaid^ tknd Spackman V Plumshead Boora oj 

the party to be affected b> any order is entitled to a notice 

hearing without which he cannot be said to have a reasonable oyv^ jjjO 

being heird * In Cooper v Wandsworth Board (^iupra) the rule ol ” 

was expressed m cither (o) to give the person to be affected 

intends to take this matter into consideration with a view ^ ,o act‘•f j 

decision or (^) “if he has to come to his decision, that he j 

It’ to “give him an opportunity of showing cause why such Step 

that IS to say “to give notice of his order be he p 


3k 


be lakcn”, that is 


execute It 


i S« itof* IX ut AilUa I JniKfonei Co \ 
llottn 199 N I Rm ijj 
2. (1663) 14 C » J'' S ) ItO 
3 (lEai)lOA C.i^9 

^ CommiUit (IWjJ 

2 All 1C 371 
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doctrine m the Comdtunoo 
eaboraie d.» uii.oo of 
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5 Duties of the insurer, sub section (1) —Ccrt-^in duties have been 
imposed upon in insurer in respect of whom an order under this section is 
proposed to be made or is made When an insurer is served with a notice 
about the proposed re valuation to be made, he should, if he so desires, show 
cause against the proposed order stating mter aha that that investigation or 
valuation to which section 13 refers or an abstract of a valuation report 
furnished under clause (c) of sub section (2) of section 16 does properly indicate 
the condition of the affairs of the insurer and that the basis adopted in the 
valuation does not suffer from being faulty in any way He should also appear 
at the hearing to substantiate the aforesaid two points But when an order 
IS made against him, after such hearing to cause an investigation and 
valuation to be made under this section, the insurer concerned should 
(i) appoint an actuary for the purpose, (u) have his appointment thus made 
approved by the Controller, and (in) place all the material before the said 
actuary required by him for the purposes of the investigation and valuation 
He should also place those materials before the said actuary within the period 
specified in that behalf by the Controller which period should in no case be 
less than three months 

But this period of three months should be calculated from the date of 
receipt of notice of approval accorded to the appointment of the actuary and 
received by the insurer The insurer should also furnish the abstract and 
statement prepared after such investigation and valuation to the Controller 
within the date specified by him in that behalf 

6 Procedure in re-valuatiou, sub section (2) —>Sub section (2) of 
this section lays down the procedure to be adopted m re>valuation under this 
section when an order to that effect is passed by the Controller The procedure 
to be adopted under this section is the same as laid down in sub-sections 
(1) and (4) of section 13 And with regard to the submission of returns, the 
provisions of sub-sections (1) and (2) of section 15 and sub-section (2) of section 
16 in case of insurers established outside India will mulatts mutandis apply t 

7 Date of furnishing the retnrn under this section, sub-sectioo (2) 
proviso—Unlike the provisions in sub-scuion (1) of section 15 and sub* 
section (2) of section 16 for filing returns under those sections within nine 
months or an extended period of six months more from the cbd of the period 
to which abstract and statement refer, the proviso to sub section (2) of this 
section prescribes that the abstract and statement prepared as the result of 
re investigation and re-valuation shall be furnished to the Controller within the 
period specified by the GontroUer 

8 Appbcabibty —This section has been applied to the Life Insurance 
Corporation of India ® 


23 (1) Every return furnished to the Controller which has 

Ev.d„ceordocu»„., been certified by the Controller to be a return 
SO lurnisnea, shall be deemed to be a return so 
furnished , 


(2) Every document, purporting to be certified by the Con¬ 
troller to be a copy of a return so furnished, shall be deemed to 
be a copy of that return and shall be received in evidence as if it 
were the original return, unless some variation between it and the 
original return is proved 

I SMNotcsundcT appropriate beads under 2. S’** Note 9under section 22 n/jira 
sections 13 15 and 16 supra 
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I Legtslaltve changes 

Z Object end scope 

3 Copy of return when to be teeetoed 
in evidence 

(i) Certified copies of public 


documents 

(ii) Returns under the id 
whether public dotuml 
Analogous provisms nitr ^ 
English Act 

'■Controlkr" occMmS '^ 
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1 Legislative changes—The word i-iuunw-* VTV’rio'in 
sections (1) and (2) of this section was substituted by Act XLVII ol l? 

2 Object and scope—The object of the section is to S 

of any return furnished to the GontroUer and certihed by him to w r 
that return admissible in evidence 

This section provides two matters Firstly, it says h 

furnished to the Controller and next it says how the copy ot arc ^ 

admissible in evidence A return furnished to the Controller u 
going sections 15,16 ond 22 or under sections 28 and 28A rolio s 
be treated as returns furnished under those sections unless fjjfaishd 
Certified them to be returns so furnished ^ u in facn* 

to the Controller it cannot be treated as so furnished although 
been furnished by the insurer according to the provisions o 
aforementioned unless the Controller certifies thereon ..{j^wliw 

so furnished Obviously the Controller will certify a return pp 

he proposes not to take any action thereon cither under sccli 
section 22 aforesaid But no such certificate can be given 
action under section 21 or section 22 until his orders the 

return are complied with or when the matter goes to the ^ 
decision of the Court 

Again under sub-section (2) of this section, the 
any copy of return to be a copy of that return nn 

return to be a return furnished to him in Icrms of sub-sec i 
section 

XJfidcr 

3 Copy of a return when to be received in evidenc® either H 

Evidence Act (I of 1872) the contents of documents may be P^? imcat /I 
primary or by secondary evidence The former means the n .ndudery' 
produced for inspection of the Court and the latter j-fro® ‘' 

certified copies under the provisions of section 76, (i») copies ® 
original by mechanical processes which in themselves ensure the 
copy, and copies compared with such copies, (ni) copies made drorss ^ j 

with the original, («r) counterparts of documents as against the p^ 
not execute them and (a) oral accounts of the contents of a docuP 
some person who has himself seen it * 

{i) Certified copies of public documents—V.'fct'f public ofl5ccr h®^j j'’i^ 
custody of a public document, which any person has a right to > 
give that person on demand a copy of it on payment of the legal . ^5 # u 
together with a certificate written at the foot of such copy tbat * ., 5 cJ ^ 

% 5 u®h document or part thereof, as the case may be, and 50 C 
shall be dated and subscribed by such officer with his name ana u 
tUlc and shall be scaled, whenever such officer is authorised by* • 
use or a seal and sucli copies so certified shall be called certified 


C2.r>d63 Ev.dewe Art 


2. SuS 76 Evidence Art 
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As a general rule documents must be proved by primary evidence but 
secondary evidence may be given of the existence, condition or contents of 
a document m the cases mentioned in clauses (c) to (g) of section 65 of the 
Evidence Act Clause t/) of that section provides that secondary evidence 
may be given When the original is a dacuraent of which a certified copy is 
permitted by the Evidence Act or by any other law in force to be given in 
evidence ^ Section 77 of the said Act also provides that certified copies, as 
certified under section 76 of the said Act, may be produced in proof of the 
contents of the public documents or parts of the public documents of which 
they purpart to be copies 

(«) Returns under the Act, whether public documents —The Evidence 
Act speaks of two kinds of documents, public and private The following 
documents are public documents, namely, (1) documents forming the acts or 
records of the acts (a) of the sovereign authority, (i) of official bodies and 
tribunals, and (e) of public officers legislative, judicial and executive of any 
part of India or of the Commonwealth or of a foreign countrv , and (2) public 
records kept in an^ State of private documents All other documents are 
private ^ Returns under the Act when certified by the Controller as furnished 
to him under this section are public documents as they either form the acts or 
records of the acts of the Controller as a public officer or they are public 
records kept in any State of private documents 

Section 78 of the Evidence Act tnter aha provides that Acts, Orders or 
Notifications of the Central Government in any of his departments or of any 
State Government or any department of any State Government may be pro\ed 
by the records of the departments, certified by the heads of those departments 
respectively Section 79 of the same Act also provides that the Court shall 
presume to be genuine every document purporting to be a certificate certified 
copy or other document, which is by law declared to be admissible as evidence 
of any particular fact and which purports to be duly certified by any officer of 
the Central Governm-nt or of a State Government or by any officer in the 
State of Jammu and Kashmir who ts duly authorised by the Central Govern¬ 
ment provided that such document is substantially in the form and purports 
to be executed in the manner directed by law in that behalf The Court shall 
also presume that any officer by whom any such document purports to be 
signed or certified, held, when he signed it, the official character which he 
claims in such paper The expression “shall presume” is defined m the 
Evidence Act as follows “Whenever it is directed by this Act that the Court 
shall presume a fact, It shall regard such fact as proved, unless and until it is 
disproved ” 

Under the Insurance Act, sub-section (2) of this section provides that 
every document when certified by the Controller to be a copy of a return 
furnished to him shall be deemed to be a copy of that return and shall be 
received in evidence as if it were the original return, unless some variation 
between it and the original return is proved Under the Evidence Act a certi¬ 
fied copy of a document is not treated as the original document but it allows 
a rebuttable presumption in favour of genuineness of the certified copies ^ 

4 Analogous provision under the EogUsh Act —Under the Insurance 
Companies Act, 1958 it is provided as follows 

^ 4 of the Bankers Book EvidenceAct of public documents as the original docu 

XVTll of 1891 menls set S 784 of the Evidence Act 

z iti sections 74 and 75 of the said Act as amended by West Beoga! Act XXIX of 

3 kor a similar provision of treating copies 1955 
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(а) Every document deposited under the said Act with the B 

Trade, and certified by the Registrar ofCompanics, or y 

person appointed in that behalf by the President of t c 

Trade, to be a docum-nt so deposited, shall be decnie 
document so deposited 

(б) Every document purporting to be certified by 

panies, or by any person appointed in that behalf by , QpjjtfiJ 
of the Board of Trade, to be a copy of a docutneut s ^ 
shall be deemed to be a copy of that djcuraent, a 
receiv0 in evidence as if it were the original dow 
some variation between it and the original be prov^ 

. j * 1 ,* T ife 

5 Applicability —This section has been applied to tn 
Corporation of India ® ^ 

24 {Summary returns to be pubhshe^''^^ 

by Act XIII of 194J ] 

25 No insurer shall publish in India any return 

other than that in which it has been 

Tleturnitobe published ^ _ 

m statutoiy forms to the Controller 

Provided that nothing contained tn this section sutl* 

an insurer from pub'ishmg a true and accurate abstrac 
returns for the purposes of publicity 
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1 Legtslattce changes 

2 Object and scope 

3 Analogous provistoa tn the English 

Act 

1 Legislative changes —The word 
section was substituted by Act XLVII of 1950 
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Dccutrins 
troro 

2 Object and scope—This section prohibits insurer 
Ins return in ^ny form other than in the form in which it has nubh^ y 
to the Controller The object of the provision is not to mislea to 

publishing the return in a form in which it has not been io public ^ 
Controller But the proviso to this section permits the ^ 

true and accurate abstract from the returns furnished to the 
purposes of publicity ' '' 
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3 Analogous provisions in the English Ac( —Although there is no 
provision analogous to the provision of this section under the Insurmce 
Companies Act, 1958 , yet section 25 of the same Act provides that where any 
advertisement, notice or other official publication of an insurance company 
contains a statement of the amount of the authorised capital of the company, 
the publication shall also contain a statement of the amount of the capital 
which has been subscribed and the amount paid up 

4 Publication of abstract or return and prospectus, difference — 
The publication of a prospectus under the Companies Act 1956, and the 
publication of a return or abstract from such return under this Act differ 
entirely in form but they agree m one respect in that both of them are 
intended for advertisement to the public so that the public will be in a 
position to know the condition, affairs and who is who of the company 
In case of insurers, such advertisement attracts public to effect contracts 
of insurance with them and to become their policy-holders and in case of 
insurers being incorporated bodies, it also attracts public to invest shares in 
such companies The object of the publication of the return or an abstract 
from such return being to publicise the concern , utmost care and caution 
should be taken m drawing the abstract from the return so that it should be 
a true and accurate abstract from the return and nothing should find place 
m that abstract that may m any way mislead the public ^ 

The obligations of those who issue advertisements like these are very 
onerous The “golden legacy as laid down in Henderson v Laeon,^ is as 
follows * Those who issue a prospectus, holding out to the public the 
great advantages which will accrue to persons who will take shares m a 
proposed undertaking, and inviting them to take shares on the faith of the 
representations therein contained, are bound to state everything with strict 
and scrupulous accuracy, and not only to abstain from stating as fkets that 
which IS not so, but to omit no one fact within their knowledge, the existence 
of which might in any degree affect the nature, or extent or quality, of the 
privileges and advantages which the prospectus holds out as inducements to 
take shares ” These observations also equally apply to advertisement of 
abstract from returns under this section But to support an action for deceit 
there must be some active misstatement of fact, or, at all events, such a partial 
or fragmentary statement of fact as that, the withholding of that which is not 
stated make that which is stated absolutely false ^ A statement is false if 
m Its context it conveys a misleading impression although it is literally correct * 

5 Applicability —This section has been applied to the Life Insurance 
Corporation of India 

26 Whenever any alteration occurs or is made which affects 
AH„a«om,„.bcp«. ^ny of the matters which are required under 
cuiars furD.shed with the provisions of suD-section (2) of section 3 to 
application for registra accompany an apphc-ition, by an insurer for 
tion to C repor e registration, the insurer shall forthwith furnish 

to the Controller full particulars of such alteration 


t See Rt South of England KaUonal Gas Co 
(1911) 1 Ch SIZ Ri 11 irriUdon Olyn^a 
m (1910) 1 Ch 630 

2 (1867) L R 5Eq 249 at p 262 

3 P«Jt V Cmntj (1873) L R 6 H L. 377 

at p 403 also ylaroni RetJ v Tmst 
(1896) A C 273 R$ London and SlaJJord 
shvoFtTtlnmanu Co (1883) 24 Ch D 
149 Covtmmtni and ether Seeuntut 


Inwtment Co Lid v Chrtttopher (1956) I 
237 Re Paeaja Rubber Co (1951) 

R V K^ltani (1932) 1 K B 442 R v 
Bnkiriian (1936) 1 All E R. 586 R v 
Boles (1952) 2 All E R 842 R. v Russel 
(1953) 1 W L R 77 also Palmer $ 
Compare Lou} Chap 20 
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All such particulars shall be authenticated in the niaTiret 
required by that sub-section for the authentication of the maiten 
tnerein referred to, and, where the alteration affects the asiured 
rates, advantages, terms and conditions offered in connection 'utk 
rA policies, the actuarial certificate referred to in thu 

(j j ot the said sub-section shall accompany the particulars of il’ 
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1 Legislative changes —(a) The word “Controller" oceurring 
Section was substituted by Act XLVII of 1950 

(4) Paragraph 2 of the section was added bv Act XIII of 1941 

If en-.hl a'^npe—Phe object of this section is twofold W'' 
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men rof 1, . ’ “''"etion occurring or when made m the necessary atf 
^mralmn registration under section 3 and «!'« /, 
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verified by an affidavit made by the principal officer of the insurer will be 
necessary So also where the alteration relates to matters in clause («) a state¬ 
ment verified b> an affidavit made by the principal officer of the insurer Will be 
necessary, and so on 

But where the alteration affects the assured rates, advantages, terms 
and conditions offered in connection with life insurance policies the actuarial 
certificate referred to in clause (/) of sab-section (2) of section 3, shall 
accompany the particulars of the alteration Paragraph 2 of this section 
seems to indicate that the certificate of the actuary already filed with the 
application certifying that the advantages rates terms and conditions offered 
in respect of life insurance business being workable and sound would not be 
sufficient when the alterations relate to matters m clause (/) of sub-section 3 
and affect the assured rates advantages, terms and conditions offered in 
connection with life insurance policies In siich a case a fresh certificate from 
the actuary certifying in respect of the particulars of the alteration relating to 
the assured rates advantages, terms and conditions should be necessary, and 
in that certificate it must also indicate that the altered rates, terms, advantages 
and conditions are also workable and sound 

4 Power of rectification under the Companies Act —The Court has 
been invested with the power to rectify (a) register of charges and (3) register 
of members “Rectification* implies the existence of an error, mistake or 
d’fect which has to be made right But where something is done by operation 
of law or by or m accordance with the directions of the Court, there is no 
question of any wrong or defect which requires rectihcation ^ Even where 
there is a clear case for rectification the directors have no power to rectify same 
except to the extent of correcting clerical errors or accidental slips or 
omissions * It has also been said that the power of alteration being statutory 
extends only to matters provided m the section 

3 Applicability —This section shall apply to the Life Insurance Corpo¬ 
ration of India * 

INVESTMENT, LOANS AND MANAGEMENT 

27 (I) Every insurer shall invest and at all times keep 

Investment of asscts equivalent to not less than the 

assets sum of— 

V (a) the nmount of his Uabi iiies to holders of life insurance 
policies in India on account of mitured claims, and 
(b) the amount required to meet the liability on policies 
of the life insurance maturing for payment m India, 

less— 

(i) the amount of premiums which have fallen due 
to the insurer on such policies but have not been 
paid and the d lys of ^race of payment of which 
have not expired, and 
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(«i) any amount due to the insurer for loam grantd 
on and within the surrender values of polio wo 
life insurance maturing for payment 
issued by him or by an insurer who 
he has acquired and in respect of whic 
assumed liability, 

in the manner following, namely, twenty-five per cent 
sum in Government securities or other approved securi' 
balance m any of the approved investment specified in 
(1) of section 27A or, subject to the limitations con 
restrictions specified in sub-section (2) of that section, m ) 
investment 

(2) For the purposes of sub-section (1),— 

(а) the amount of any deposit rnade under 

section 98 by the insurer in respect ol 
business shall be deemed to be assets inv 
invested in Government securities , 

(б) the securities of, or guaranteed as to PJj'’j'5ijg(loS 

interest by the Government of the .»hettk>’ 

shall be regarded as approved securi 
Government securities for a period oi 
the commencement of the Insurance 1 (jierei’’’ 
Act, 1950, in the manner and to the 
after specified, namely,— 

(i) during the first year, to the *>f 

per cent in value of the sum relerre 
section (1) , ,, 

' ' f nf * 

(ti) during the second year, to the extent jjjj 

and'three-jfourths per cent in value o 


(ttt) during the third year, to the extent 


a half per cent in value of the said sum , 

(iv) dunng the fourth year, to the extent of ^ 
quirter per cent in value of the said sum 






Provided that, if the Central Government so direc 
case, the securities specified in clause (b) shall be reg 
approved securities other than Government securities for a 
period linn four ^enrs, but not exceeding six >ears in n*». te 
manner in which and the extent to which the securities s' 

»o regarded sliall be as specified in the direction , 



S 27] 


INVESTMLNT ASSETS 


207 


(o) any prescribed assets shall, subject to such conditions, if 
any, as may be prescribed, be deemed to be assets 
invested or kept invested in approved investments 
specified in sub-section (1) of section 27 A 

(3) In computing the assets referred to in sub-section (1),— 

(а) any investment made with reference to any currency 

other than the Indian rupee which is in excess of the 
amount required to meet the liabilities of the insurer 
in India with reference to that currency, to the extent 
of such excess , and 

(б) any investment made m the purchase of any immov¬ 

able property outside India, or on the secunty of any 
such property, 

shall not be taken into account 

Provided that nothing contained in the sub-section shall 
aficct the oper ition of sub- section (2) 

Provided further that the Central Government may, either 
generally or in any particular case, direct that any investment, 
whether made before or after the commencement of the Insurance 
(Amendment) Act, 1950, and whether made in or outside India, 
shall, subject to such conditions as may be imposed, be taken into 
account in such manner as may be specified in computing the 
assets referred to in sub section (1) and where any direction has 
been issued under this proviso copies thereof shall be laid before 
Parliament as soon as may be after it is issued 

(4) Where an insurer has accepted re-assurance in respect of 
any policies of life insurance issued by another insurer and 
maturing for payment in India or has ceded re-assurance to another 
insurer in respect of any such policies issued by himself, the sum 
referred to in sub-sectioft (1) shall be increased by the amount of 
the liability involved in such acceptance and decreased by the 
amount of the liability involved m such cession 

(5) The Government securities and other approved securities 
in which assets are under sub-section (1) to be invested and kept 
invested shall be held by the insurer free of any encumbrance, 
charge, hypothecation or hen 

(6) The assets required by this section to be held invested 
by an insurer incorporated or domiciled outside India shall, except 
to the extent of any part thereof which consists of foreign assets 
1 eM outside India be held in India and all such assets shall be 
held in trust for the discharge of the liabilities of the nature 
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in Inrlta (I) and shall be vested in trustees resident 

instrumentapproved bv the Centra! Government, and die 
insurer ,fi, Under this sub-section shall be executed by lie 
define f ho approval of the Central Government and stall 

shall be deSt mth subject-matter of the ties’ 

inrnrr^^if'^asub-section shall apply to an msva 
IS mvnerl if India whose share-capital to the extent of onetlud 
nf nno fh In® tnember of whose governing body to the exteat 
India consists of members domiciled elsewhere than n 
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policies in India * 
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Payment ’ *' 

The days of grace for pay- 
^ment hate not tapir ed ’ 
"'Loans granted within the 
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(iv) 

(V) 


surrender voht of 
Manner of mvesimtit , _ 

Aiicts ti U imini. 

and determinalun of i 

Proportional adjusltntiUs « . 

of re'tnsuronce awpitdof ti 
Jnvestmints to be Upl * 

all charges, etc 
(j) Sneumbrcnte 
(ii) Charge 

(uj) HypothecaUon 

(iv) Lien fg,a 

Investment of foreign 


companies 

tegislalive changes —(o) This section in substituted b>Act^'' 

LXl/of'l^^g occurring in the section was substituted by^ 

tntercsts ^The object of this section is to Ibi; 

amounts that policies who may not ,iaii.K 

requires that ^ become due on the policies held by them ^ 

Concerned muti ^tiV such claim is outstanding, the insurance co R^ 

requisite amounf commercial solvency by 

for the discharcTfi*” keeping such assets av 

claims outstandfnrr habihiy The insertion of the correct 

tnform ocMrxn. policies m the balance-sheet is ' 


*or the dfsrtn-r,-. 'cut value ana Keeping SUCH ass'—' 

claims outstandfnpr babijiiy The insertion of the correct am 

tnform persons pohcics in the balance-sheet is d»'| ^ 

pany s habilitv ,n insurance company of the measure of th 

Whether a corr«^ matured claims and to enable them to 

requisite as '"vested in assetsoftbe . 

^be interest of?he clause (a) of sub section (1) of this section « ^ 

»ccuon^ho concerned may not be m p-nl ^ 

required to be nreoT^/i 1 statutory form of the balaff /,« 

Pmt Schedule to th^e A« "“urance company in Form A of Part ^ « 
of outsmnd.nV da,™ wW?*^**” « heading^ -Estimated liability 
of »'t^cct,o^(I)of Jhij “*" m'lmalcd ' is that under 

tuotihis section, every insurer must invest and at a» 
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keep invested assets equivalent to not less than the sum of the amount of 
his liabilities to holders of life insurance policies in India on account of 
matured claims ^ 

This section has laid down the manner in which investment of assets of 
the insurer in respect of his life insuransce business has to be made, viZ , either 
m Government or approved securities and in approved investments as specified 
in sub-section (i) of section 27A following It also indicates the manner how 
calculation of the amount of liabilities to holders of life insurance policies 
matured or about to be matured in India is to be made, that is, the deductions 
allowable or permissible in such calculation It has also provided the criteria 
by which or with relation to which the computation of the assets of the insurer 
has to be made Certain powers have been conferred on the Central Govern¬ 
ment in directing the method of computing the value of the assets referred to 
in sub section (1) of this section 

In cases of re-assurances of life insurance policies, either accepted 'or ceded, 
provisions have been made in sub-section (4) of this section for proportional 
adjustments and the manner in which such adjustments have to be made 
Sub section (5) of this section specifically says that all investments of assets 
under this section must be invested or kept invested free from all charges 
whatsoever including hen thereon Sub section (6) of this section also indi¬ 
cates how foreign companies transacting life insurance business m India shall 
have to maintain their assets as required under this section except the foreign 
assets held by them outside India The provisions of sub-section (6) have 
been made applicable to a company even if it be incorporated m India but 
whose share capital to the extent ofone-tbird and whose directors to the same 
extent, consist of members domiciled elsewhere than in India 

3 Applicability—The provisionsof tins section apply to all insurers, 
Indian or non-Indian, whether incorporated in India or elsewhere who have 
been engaged m transacting life insurance business m India But its provisions 
are not applicable to any insurer, whether Indian or non Indian, who is 
engaged in insurance business other than life insurance business It also 
applies to them who carry on life insurance and other insurance businesses 
In other words, nn insurer carrying on fire insurance or marine insurance 
business or miscellaneous insurance business does not come within the purview 
of this section So also its provisions are not applicable to those engaged in 
general insurance business as defined in sub section (6 B) of section 2 of the 
Act But an insurer carrying on life insurance business and any one or more 
of other insurance businesses will become amenable to the provisions of this 
section 

4 Assets to be invested or kept invested, determination of —The 
assets to be invested or kept in\es(ed at all times by every insurer as required 
under sub-section (I) of this section may be illustrated by the equation as 
folloivs 

a = lm-f*lp—where *a' stands for assets to be mv^,st d or kept 
invested, Mm’for amount of liabilities on matured claims, jp’for amount 
required to meet the habilitj on policies maturing for payment, p for amounts 
of premiums due but not paid and M* for amount due lor loans granted to such 
policies Reversing the equation as Im+lp—(p-fl)s=a and working it out 
^ willaletcrmine tlic assets to be invested or kept invested under the provisions 
ofsub-scction (1) of this section The assets lobe invested or kept invested 
would equ al the liabilities under the life policies which Iiavc alrcad> accrued 

I Con'rcdtT eftritra t€\ ll CDs ISsTSmSt 
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due or will be accruing due for payment, t e , both certain and contingso 
liabilities less the amount due on premiums not received and the loan advance 
but not realised Thus, when from an insurer’s life insurance business it won 
appear at a certain date his liabilities on account of policies having maw 
are Rs 10,000 and his liabilities on account of policies to be matured 

Rs 50,000 and that an amount ofRs 5,000 is due on premiums not receiv 

and an amount of loan advanced is Rs 10,000 which has not been ^ 

on account of the policies to be matured, his assets by 

formula will be according to this section as follows Rs 10 , 000 +Rsjiu, 

(Rs 5,000+Rs 10,000) = Rs 45,000 This amount of Rs 45,000 has tow 
invested or kept invested in the manner laid down in this section 

The assets to be invested or kept invested under this section 
connection with the insurer’s other assets of his business, .jthe 

fixed assets or deferred charges to expense or capital assets Neither 
liabilities of the insurer any concern with his other liabilities, whether 
or fixed The assets under this section have their origin not in the ° 
system of accounting but in the statute as illustrated in the above lorm- 
In other words these assets are statutory assets having their jjjie oa 

policies which have matured and which will mature less the amoun 

premiums not received and loans granted but not realised in rcspcc 
latter kind of policies 

(t) Matured claims —The expression “matured claims” used 
of sub-section (1) of this section seems to mean the claims which nao^ 

of 


mean 

policy 


by admitting the claims as payable and the expression should not 
mously with the “matured policies” although a claim under 
insurance ripens into a claim on the happening of the t.nffCBcy 

insured against A policy of insurance is said to mature when the 5^, 

or event insured against happens Thus, a policy on whole hfe on 

on the death of the insured and a policy on a terra of endowment m ^ 

the expiry of the term or on death of the insured if it occurs before me 
of that period But in none of the cases it cannot be said that cvenh 

matured unless something more is done after the happening of tn 
The insurance money becomes payable on those policies when pro , 
factory to the insurer has been made on the death of the insured, ® <vj(ofy 
title of the party or parties claiming under the policy ^ Unless j (o 

proof or at least' reasonable proof” is adduced, the claim cannot oc » 
mature * 

(ti) **tJolders of life insurance policies vx India '—The expression to 

oflirc insurance policies ’ would mean life policy-holders and fcwrainb 
definition m sub-section (2) of section 2 of “policy-holder’ hf 

holders will include persons to whom the whole of the interest o 
policy-holders m the policies are assigned once and for all but do no 
assignees thereof whose interests in the policies arc defeasible 
time being subject to any condition The definition given m section ^ , 

policy-holder is not exhaustive It means the legal holder of the 

*he legal title to the policy moneys, and flbk 
^ trustee or legal mortgagee but not a mere beneficiary, an 
rnortgagec or the owner of the equity of redemption but not a solicitor c 
ing his ben for costs upon his chlnts policy a ^ 

^ (1800)5 V~Sn M.cGillivray on InsorSDce 


^ ^ ^2 j D^U V C,l* */ 

(leasjssLi ca 527 

J«»l.oNoteiBawJ 9 U S M 


ifr* MacGillivray on iDJorao^^ 
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The expression “holders of life insurance policies in India” means that 
the contract of life insurance in respect of those policies is made in India and 
hence ordinarily the life insurance contract should be made or completed or 
the policy was delivered and accepted or the first premium or other premiums 
were generally paid in India» as the place of contracting is generally deter¬ 
mined by the law of the forum But there is no bar to the parties to contract 
that the law of different place to govern Even in such cases when the 
contract is made in India the holder of a policy will be “the holder of life 
insurance policy” in India within the meaning of this section 

(ttt) **Ltab%Uty on pohttes of life insurance maturing for payment" —The 
expression “liability on policies of life insurance maturing for payment” may 
be termed in the accounting parlance as “fixed liability ” In accounting it 
IS not possible to distinguish definitely between current and fixed liabilities 
A liability that is to be paid within a shorter period, say within a year after 
It is incurred, is usually considered to be a current liability while if a liability 
be not to be paid within one year or so after it is incurred, it is usually consi¬ 
dered to be a fixed liability A fixed liability that is due in the current year 
and that is to be liquidated rather than renewed should be moved into the 
current liabilities group Likewise, “liability on policies of life insurance 
maturing for payment” when moved into the current liabilities it becomes 
“liabilities to holders of life insurance policies on account of matured claims ” 

(to) **The days of grace for payment have not expired" —In computing the 
amount required to meet the liabilities on policies of life insurance maturing 
for payment, clause (6) (i) of sub-section (1) provides deduction to be made 
of the amount of premiums due but not paid and of which the days of grace 
/or payment have not expired The reason being that an insured according 
to the terms of policy is entitled to pay the premiums due within the days of 
grace Most policies allow a certain number of days, e g ,Z0 days in case of 
yearly or half-yearly premiums and 15 days m case of quarterly premiums 
oeyond the dates for the payment of premiums These days are known as 
“days of grace The position of the insurer w o wr the claimant where the 
assured dies during the days of grace and before the payment of a renewal 
premium is not free from doubt In Pritchard v Merchant's Life^ where the 
policy was revived both after the days of grace had expired and after the death 
of the assured in terms of an arrangement in the policy and it was held that 
the insurers were not liable But in Stuart v Freeman^ where the assured died 
within the days of grace and a quarterly instalment was duly paid later by an 
assignee of the policy and it was held he was entitled to recover This 
conflict may be placed beyond doubt when a life policy provides expressly that 
the insurers will be liable m the event of death during the days of grace, but 
before payment of the premium In modern policies provision is made for the 
automatic non-forfeiture of the policy by the application of the surrender 
value towards payment of premium until the surrender value is exhausted ‘ 

(p) *'Loans granted within the surrender values of polities" —In computing 
the amount required the liabilities of policieg maturing for payment, clause 
(6) (it) of sub-section (1) allows another deduction, namely, the amount due 
to the insurer for loans on policies within their surrender values The 
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“surrender value” of the policy is computable ^ 

accept surrender of the policy for such a consideration ^ ® 

as the ‘ surrender value” Alternative conditions 0^1001 as a ra™' 

policy to the effect that the insurer is to beep the policy on 1 ^ 

policy by applying any surrender up 

miums until the surrender value is exhiusted or to issue a pai P ^ 
lesser amount ^ But the question '^1 

where the insured gives his option to a fully valued 

amount on account of non-payment of prcmiiim , fv,, s-^-sted as a 
applied to keep the policy in force, the amount so appheo 
and it carries interest also 


5 Manner of investments—^The manner in w * , hasihobtts 

life insurance business are to be invested or kept . ,nvesinJ«'l 

provided m sub section (!) of this section The manner o 
will be as follows 


(a) twenty-five per cent in Government securities, ot other 

(b) twenty-five per cent at least in Oovernnient secunt 

approved securities , and jpeafir^ 

(c) the balance, vtz , fifty per cent in approved that 

in sub section (1) section 27A or in 

but subject to the limitations, conditions and re 

ed in that sub section ® . 

Hence, of the investments to be made at least 25 per cent ® ^ at tbc 

be in Goverment securities and the next 25 per cent may be i 
option of the insurer cither in Government securities or ®PP^ ^ v* r*ct may^ 
defined respectively in sub-sections (3) and (7) of section 2 .p 

invested in approved investments specified either in sub-section I ; Govct*’, 
tion (2) of section 27A But an insurer investing all his assets eiin oj 

ment securities wholly or m Government securities or 
which 25 per cent must be Government securities need not inves 
investments’ at nil 




ibt 


6 Assets to be invested computation and detemunati 
sections (2) and (3)-Sub-sections (2) and ( 3 ) of this section ny 
criteria by which assets to be invested or kept invested for the purpos 

. iomputed Tor the determmau^^^j^ 


section (1) arc to be determined and computed 


such assets, the amount of deposit made under section 7 or section 


be taken to be isscts invested or i cpt invested, that is, if at a of ihii 

assets to be invested when determined in terms of sub-scction t»; 

- ... . . ldcpo«^,,^^y 


lb' 


section do not exceed or they arc equal to the assets already m ih y 

section 7 or section 98, the insurer need not keep the assets invest jjy 
arc full) covered by the deposit in Government sccuriiics The i*' bv 
made m tlic securities of or ginrantecd as to principal "md rilid 

Government of the United Kingdom shall be regarded as approved j 
lor-v period oj four >cirs from ilic commencement of the Insurance \ 
incmjAct, 1950, t e , 1st June, li-50 in the manner following ^ 

(i) 25 |>cr cent in value of the sum referred to in sub-scction (I) 
the first jear 
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(«*) per cent m value of ll»c sa»d sum during the second year , 

(«0 I 2 i per cent in vilue of the said sum during the third year , and 
(ip) 6^/4 per cent m value of the said sum during the fourth year 

It has already been noticed in the foregoing Note 5 that, of the invest¬ 
ments to be made under sub-section (1), 75 per cent has to be invested in 
“approved securities” or “approved investments” But at the date of such 
investments tlie insurer has securities of U K Government, he need not invest 
75 per cent of his assets in “approved securities” or' approved investments” 
but may invest in those securities or investments less the percentage in value 
of the said assets as already invested in securities of U K Government in the 
graded manner as indicated above for a period of four years since tst 
June, 1950 

Proviso to sub section (2) ( 6 ) also cmpoiscrs the Central Government to 
direct, in any case, extension of the period of four years to a further period 
not exceeding SIX years in all, to treat the securities of U K Government as 
“approved securities” ^Vhen such extension is given by the Central Govern¬ 
ment the insurer holding such securities may not invest all his assets m 
approved securities or investments to the extent and the manner specified m 
the Government order till the said extended period 

Clause (c) of sub-section (2) of this section also provides that any pre¬ 
scribed assets as may be prescribed shall be deemed to be assets invested or 
kept invested in approved investments specified in sub section ( 1 ) of section 
27A In such cases, any insurer having kept invested m approved investments 
need not invest tlie balance of his assets as required m sub-section ( 1 ) in 
approved investments to the extent of those prescribed assets 

In Supertntgndtnl of Insurance v Kavahharai Insurance Co , Lid it has been 
observed that the scheme of this section ts that the gross liabilities are to be 
taken and then the amount of deposits made under section 7 are to be 
deducted because to that extent the liabilities arc covered and further the 
amount of the loans is to be deducted because to ihat extent tlie policies 
have been in effect already discharged, and the balance represents the 
uncovered liability of the insurer, and, on those uncovered liabilities, 
the deposit of 55 per cent has to be made, 25 per cent of such 
uncovered liabilities to be invested in Government securities and 30 per 
cent in approved securities According to the scheme laid down in this 
decision the assets to be invested may be represented by the formula thus 
Gl—(Gs-|-pl) = A, where *01' stands for gross liabilities,'Gs* for Government 
securities or securities of U K Government and‘pi* for loans on policies and 
‘A’ for assets to be invested But reading the said two sub sections namely, (1) 
and ( 2 ), the assets to be invested may be represented by the formula thus, 
X=sA—(Gs+Su-f-Ps), where ‘X’ stands for assets to be iniested *A’ for assets 
determined under sub section ( 1 ) *Gs’ for Government securities mentioned m 
clause (a) of sub section (2), Su,'for securities of U K mentioned in clause ( 6 ) 
of sub-section (2) and Ps* for prescribed assets mentioned in clause (c) of sub¬ 
section ( 2 ) 

Sub section (3) of the section prescribes how the assets, referred to m sub¬ 
section (1) are to be computed In computing such assets the following should 
not be taken into account, namely,— 

(a) any excess found m converting the amount of any investment from 
any currency to Indian rupee , and 
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(6) any investment made in the pdrehitse of any Itnuiovable proptrif 
outside India or on the security of any such property 
But for the operation of sub section (2) the provisions contained in tti) 
subsection shall not in any way affect it This is what first proviso o 
section (3) provides Second proviso to sub section (3) further empo 
Central Government cither generally or in any particular 

any investment to be taken into account in computing the assets r 

in sub section ( 1 ) irrespective of whether sucli investment is ® 
outside India or whether made before or after the commen 
Insurance (Amendment) Act, 1950 But in so directing 
Government has also been empowered to impose t^ot^tlitio 
When such a direction is issued by the Central copi« 

further enjoins on the Central Government to hy before the larn 
of such direction as soon as may be after it is issued 

7 Proportional adjustments in cases of re Ag that thf 

ceded, sub section (4)—Sub-section (4) of this section pro ... 

. , > J . A ^ sub*scction W 


shall b' 


sum to be invested or kept invested according to ,'j, 5 urcr i 

increased by the amount of the liability involved when ® ^,j 5 ued''i' 

accepted re-assurance in respect of any policies 

another insurer Similarly, the said sum shall be decreased uy . .. ..ich 


the liability involved when he has ceded rc-assurance to 'Uio incre*®' 

policies issued by himself But this proportional adjustment 
or decrease, in the amount as the case may be, in respect Fj. 

insurance maturing for payment m India and not m respeev 

b-seePfl" 

8 Investmeats to be kept free from all charges, 

(5)—Sub-section (5) of this section further lays down the otliJl 

which assets under sub-section (1) in Government be b'*’’ 

•• t invested and shouwjjjj^j. 




approved securities have to be invested and kept 
by the insurer This sub-section provides m mandatory ' ^,j 0 i 

Government securities and other approved securities must be jay, 

of any encumbrance, charge, hypothecation or lien, that is 
securities must always remain unencumbered j^i'j 

(i) Incumbrance —The word “incumbrance" has been 
claim hen or habiiiiy attached to property " (Wharton s Law jub'j' 

may be defined to be ‘any right to or any interest in, land wnic 
in a third person to the diminution of the value of the land ^P.onuvicr. 

with the passing of fee m it by a deed of conveyance 
Dictionary) ‘Incumbrance includes a mortgage in fee, or for a e 
a trust for securing money, and a lien, and a charge ofa pof“ ' 
other capital or annual sum , and incumbrancer has a meaning ^ 

With that of incumbrance, and includes every person entitled^to t 
an incumbrance, or to require payment or discharge thereof 

(«») CAflrg«—No technical or particular forum of words ** ^ g 
create a charge All that is necessary to create a charge is that t 
a Clear intention to make a particular property, a security fuf jncciB'^v 
money ^or creating a charge on movables the property must ‘15110* 

'^ charge does not involve the transfer of 
p perty subje ct thereto and arises from the circums tances that certa^ —^ 

’ Aa 2 »»”«■» 

Act 57 , Transicr of Properly IPCI q 843 
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movable or immovable, or any interest m such property, is indicited with 
certainty as the fund out of which a certain claim is to be met or satisfied, the 
fund so indicated being the security for the claim ”*■ 

(lit) Hypothecation —The words “hypothecation” and ‘pledge’ are synony¬ 
mous The bailment of goods as security for payment of a debt or performance 
of a promise is called “pledge” (section 172, Indian Contract Act) A trans¬ 
fer of possession is necessary to complete a pledge It must be a juridical 
possession , mere physical possession is not sufficient Delivery may be actual 
or constructive but should be in a reasonable time after the advance ^ 

(tp) iirn—Lien is a right in one man to retain that which is in his 
possession belonging to another, until certain demands of the person in posses¬ 
sion are satisfied (Wharton’s Law Lexicon) The difference between a 
lien and a pledge is that (t) the former gives a right to retain possession until 
the claim is satisfied but the right is lost with the loss of possession, and {it) 
the latter is a bailment of goods as security for debt and gives the right to sell 
without agreement after default but lien is not sufficient to warrant sale 

9 Investments fay foreign insurance companies, sub section (6) — 
Sub-section (6) of this section lays down the procedure how an insurer incor¬ 
porated or domiciled outside India should hold the assets required to be invest¬ 
ed under this section For the purposes of this sub-section even an insurer 
incorporated in India will be treated as an insurer incorporated outside 
India where Its share capital IS owned by members domiciled elsewhere than 
in India to the extent of one third in the least or the members of its governing 
body consist of one third of the members domiciled elsewhere than in India 
The intention of the Legislature in appending the explanation to this section 
13 not intelligible as neither the members holding one-third of the share capital 
nor the members consisting of one-third of the governing body can control the 
management of the company as such proportion m the share capital and in 
the management is always in minority Moreover, where the insurer is incor¬ 
porated in India the law in India will always govern it whether its members 
are Indians or non-Indians 

This sub-section requires the foreign insurers to keep or to be kept their 
assets invested in India save and except any part of such assets which consists 
of foreign assets held outside India Moreover, such assets shall be held in trust 
for the discharge of the liabilities referred to in sub-section (1), namely, liabili¬ 
ties on life insurance policies m India of matured claims and liabilities of like 
policies maturing for payment in India These assets shall be vested in 
trustees resident m India and approved by the Central Government For this 
purpose an instrument of trust has to be prepared and executed by the 
insurer with the approval of the Central Government Further, the trust deed 
I must define the manner in which alone the subject-matter of the trust shall be 
, dealt with 


27A (1) No insurer shall invest or keep invested any part 

Further provisions of his Controlled fund otherwise than in any of 
( regarding investment the foUow iHg approved investments, namely,— 

I (a) approved securities , 

' (6) securities of, or guaranteed as to principal and interest 

' by, the Government of the United Kingdom , 
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iturcs or other securities for money usued 
I permission of llie Stite Government by any 

(c) debe”''^'P^'"‘y >" . 

the ntiires or other securities for money issued by an) 
Mil'ioiity constituted under nny housing or buildinj 

(d) debf""^ ipproved by the Centril or i btatc Govern 

nut r’ nuthority or body constituted by m) 

jj-hjlr'-'l Act or Act of i State Legislature , 
mctittorlgagcs on immovable property situated in India 
Gener any housing or building scheme of the insure 

(e) first /“''“eel by the Central Government or a Nat 
''' .,„nnrnment, 

vincli ’ Lj^ 

apputurcs secured by a first clnige on any immov 
Gov’crty, pi int or equipment of any company "'W 
ffs n.i,„paid interest in full fpr the five years immenia ) 

■* nroi'^^*'’S ° 

! Is immediately preceding on such or similar oe 

prec^ Issued by It, 

yeantures secured by a first charge on any 
turejerty, phnt or equipment of any company ' ^ 

/^N the book value or the market value, wni 

^ nmn^’ property, plant or equipment is 

eithc times the value of such debentures , 

IS le^cbentures secured by a floating charge on aH i * 
thans of any company which has paid -te!) 

f/i') first 

^ immediately preceding , j 

presence shares of anv company which has 
year^ends on its ordinary shares for 
(i) nrefer^^^^^^^y or for at least five out o 

''' divi(f years immediately preceding , 

immP^'ce shares of any company on 
Six o been paid for the five years immediately P 

ff) DreferP^ out of the SIX or seven ) 

lent over all the ordinary shares of the coinp 
tnding up , ' 

imm< , ‘ 


j oi' 


payncompany v\hich have been gua j 
in <^ompan>, such other company hawng I 

n\ sl*nr/J 1 ordinary shares for the h'^ . i, 

^ ^ ^preceding or for at least five out of 




on Its 

- "'b preceding or for at least five 
di\id *"imcdnlcl> preceding, 

imm^ 

Six oi 
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Provided that the total amount of shares of all the com¬ 
panies under guarantee by the guaranteeing company 
IS not m excess of fifty per cent of the paid-up amount 
of preference and ordinary shares of the guaranteeing 
company , 

(l) shares of any company on which dividends of not less 

than four per cent including bonus have been paid 
for the seven years immediately preceding or for at 
least seven out of the eight or nine years ' immediately 
preceding , 

(m) first mortgages on immovable propeity situated in 

India or in any other country where the insurer is 
carrying on insurance business 

Provided that the property moi tgaged is not leasehold 
property with an outstanding term'of less than thirty 
years and the value of the property exceeds by one- 
third, or if It consists of buildings, exceeds by one-half 
' the mortgage money, ' 

(n) immovable property situated in India or in any other 
I country where the insurer is carrying on insurance 

business ' ^' 

Provided that the property is free of all encumbrances , 

(o) loans on life interests, or on policies of life insurance 

within their surrender values issued by him or by an 
' insurer whose busmen he has acquired and in respect 
of which business he has assumed habihty , 

(p) life interests , 

(g), fixed deposits with banks included for the time being 
, ‘ m the Second Schedule to the Reserve Bank of India, 
1934 (Act Il^of 1934),'or with co-operative societies 
registered under the Indian Cooperative Societies Act, 
1912 (II of 1912), or under any other law for the time 
being in force, the primary object of which is to 
finance other co-operative societies similarly registered, 

(r) debentures of, or shares in, co operative societies register- 
( ed under the Indian Co-operative Societies/Act, 1912 

(II of 1912), or under any other law for the time being 
m force , 

(s) such other investments as the Central Government may, 

by notification in the otficial Gazette, declare to be 
approved investments for the purposes of this section 
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(§) Notvyithstandmg anything contained in sub-section (1), 
ah insurer bein' a company or a co-operative life insurance societ) 
as defined in clause (b) of sub-section (1) of section'95, may, subject 
to the provisions contained in the next succeeding subsections, 
invest or keep invested any part of his controHbd^fund otherwise 
than in an approved investment, if— 

(») after such investment, the total'j afaiounts' of all such 
investments of the insurer do not-' exceed fifteen pet 
cent of the sum refdrred tb in sub section (1) “ 
section 27, ' 

(m) the investment ■ is made, or, in i the case of any 
investment already* madfi, the continuance ot sue 

investment is with the consent of’ all the direc o 
present at a, meeting, and eligible to tjote, spec 
notice of which ,has been given to ajl' the “itec 
then in India and all',' such investments, inclu S 
investments iiij, which any director is intereste , 
reported without delay,, to the 'Controller witn 

details of the invistments'and ■* tHe"'extent ol 

director’s interest'iii'any such investment 

(3) An insurer shall not, out of his controlled fund, 

keep invested in the shares of any one banking company or mve 
ment coihfiany more than— i 

(а) two-and-a-quarter per cent of the sum referred to i 

sub-section (1) of section 27, or j 

(б) two per cent of the subscribed share, oap'*®* “ , 

debentures'of the banking companyjor inves 
company concerned, 
whichever is less 


(4) An insurer shall not out of the controlled' fund 
keep invested in the shares or debentures of any one company 
than a banking company or investment company more than ^ 
(a) two-and-a-quarter per cent of the sum , referred 

subsection (1) of section 27, or J 

(h) ten per cent of the subscribed share capital 
debentures of the company, whichever is less 
^toMded that nothing in this sub-section shall appl^*°^ 
mvestment made with the previous consent of tlic Central Go e ^ 
siihsi.n-?' "‘^nner, being a company with a view to form 

carrying on insurance business , 

keep im o*" l“a controlled fund im«‘ ^ 

limited company ‘"‘''c'bares or debentures of .any P 
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' ’’"(6) Where an investment is m partly paid up shares, the 
uncalled liability on such 'shares shall be added to the amount 
invested for the purpose of computing the percentages referred to 
in clause'(a), subjection (3) nud clause {a) of sub-section (4) 

(7) Notwithstanding anything contained in sub-sections (3) 
and''^4), where new shares are issued to the existing shareholders by 
a company the existing'shares of which are covered by clause (i) 
or clause (L) or clause’(/) of sub section (I) and of which an ^insurer 
is'already a shareholder, the insurer may subscribe to such new 
^shares ‘ ’ 

Provided that the proportion of new shares subscribed by him 
does not exceed the proportion which the paid up amount on the 
shares held by him immediately before such subscription bears to 
'the total paid-up capital of the company at the dime i of such 
subscription 

ji, (8) IfJ^on an appUcation ,spbmilted through the Controller, 
ithe Central Government is satisfied that speci il grounds evist 
warranting such exemption, the Central Government may, for siich 
^period, to such extent and m relation to such particular investments 
and subject jto such conditions as may be specified by it in this 
,behalf, exernpt an insurer from all or any of the provisions bf 
»5ub*sections (3), (4) and (7) 

(9) An insurer shall not keep’more than three'’per cent of 
1 the. controlled 1 fund in fixed deposit or current deposit, or partly 
jin fixed deposit and p irtly.m current deposit, with any one bink 
ang company,.or with any one co-operative society registered under 
the IndianjCo-operative Societies Act, 1912 (II of, 1912), or under 
,any*,other law ,for thc^timc being,in force and doing banking 
,Jiusiness . i - * » ' u ' ' 

Provided that in applying this sub-section to the amount m 
fdeposit withf a, banking company on ,any day all the premiums 
collected by|that company on behtif of the insurer during the 
preceding thirty days shall be excluded 

Provided further that the Controller may permit a co-opera¬ 
tive life insurance society as defined in clause (6) of suL-section (1) 
of section 95 to keep more than three,per cent of its controlled fund 
in fixed deposit with any co-operative society referred to m this 
sub-section, if the fixed deposit is secured by a first mortgage on any 
immovable property 

(10) All assets forming the controlled fund, not being Govem- 
mentsecunties or other-approvedaccuntics in which assets are to 
be invested or held invested ;n iiccordance ’^vith section 27, 
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(except for a pai t thereof not exceeding' one-tenth of the controlled 
ifund in value which may, subject tosuch conditions and restnctioiii 

as may be prescribed, be offered as security forjany lorn taken for 
purposes of any investment), be held free ofany encumbrance, 
charge, hypothecation or hen 

1 (11) If at any time the Central Government considersan) ^ 

or more of the investments constituting an insurer’s controlled lun 
to be unsuitable or undesirable, the Central Government ina)i 
after giving the in^prer an .opportunity of being heard, direct 
to realise the investment or investments, and the insurer s 
comply with the direction within such time as may he specitie 
this behalf by the Central Government '' 

(12) Every insurer in existence at the commencement of 
Insurance (Amendment) Act, 1950/ w hose investments or any P J 
thereof at such commencement contravene or contravenes a 
the provisions of this section, shall, within ninety days -jH 
commencement; submit td' Ihe'*Controller' aTeport specityi k 
such investmenls, and, if the'Gerilr«a] Goveinment’is 
it will not be m the interest of the insurer or’any class oi i 
generally to realise any such investments, it maV, by ...ori 

,lhat the provisions of this section [other than the ^ 
contained m sub-section (11)] shall not apply m re)ati6ntoan> j 
investments or to any class ot investments generally for suen pc 
or periods as may be specified m the order ^ 

, (13) Without prejudice to the powers^'given to the 

Oovcrnmlnt by subsection (11), nothing contained in tins sc 

shall be deemed to reejuTrd any'jnsurer to' realise any 
made in conformity with’tlic provisions of sub-s6ction (1) ^ 
tommcnccmcnt of this Act whicli, after tlie making 
ct iscd to be an approved investment within the meaning 
section 

(H) Notliing contained m this' section shall be 
tc in aii^) w the manner in which my monc)'^ relating , 
proV K tin fumi of an) cmploytc or to an> securit) taken 
tmplo>tc or oiur inom>H of » like nature arc required to he 
i>v or under anv Central Act or Act of a Slate LcgisUture 

^"^planation —In this section **controIIcd fund*’ 

* («) III the case oP aii) insurer spccihcd in 

or snlvchwc (6) of clause (U) ol scetjo i 2 and canj 
Ilk insurincc business— ^ 

(0 dl ht, rnneis ,f he carrier on lio other 
innuantc business 
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(ii') all the funds appertaining to his life insurance 
business if he carries on some other class of 
insurance business also , and 

I I' ' 

(6'i in the case of' any other insurer carrying on life 
insurance business— 

( 2 ) all his funds m India, if he carries on no other class 
, of insurance business , 

’ (ii) all the funds m India appertaining to his life 
insurance business if he carries on some other class 
,, j of insurance business also , 

‘but does not ^include . any fund ‘ or portion thereof, in respect of 
which the Controller is satisfied that such fund or portion thereof, 
as the case may be, is reoulated by thdlaw of any country outside 
Inia or in respect of which the Controller is satisfied that’ it 
would not be in the interest of the insurer to apply the provisions 
ofrthis section ■ » > " * j 

! jjilJ f i ‘ ' • ' > ' I J ' 'I 

i in srwras 1 1 V ^ 

MU* f f 1 ‘ ‘ ‘ ' ^ ' 

1 teitslaltve ehangts < i i» 7 towtrs of the Central Covernmenit 

2 AppUeabtUtjf s sub-sechon fl) (/), suh-seetm ( 8 ), 

3 'i Scope and object sub-section (11) ’ ^ 

4 I What are ,'approved investments* 8 Powers and duties of the Controller 

1 their nature, subsection (1) >(o) 9 Where the insurer ts not required tb 
lo(f) >< 3 realise any investment, subsection 

5 Investments other than tn 'approved (13) 

(t) ^unvestmenist ’'Permissibility of sub- \O^^Savingtlausei'sub-seclion (l4) 

1 > section (2) * ' ' ' —Provisions Under the Com- 

1>6* RellTulwnjrjmnpesIjnenlJ on 'appro- \ pamts Act, 

-iji ved ^ investments * suh-sections (3), 1!' 'Controlled fund,* meaning of ' 

(4), (5), ( 6 ), (7), (9) and (10) 12 'Jnvestment,*'meaning of 

1 Legislative changes —(a) This section was inserted by Act XLVII 

of 1950 ,, ( (f >iii I • • 1 I / I' 

(ft) ThcWoVd'VIndia'* dicUrring m the'seclion,'was substituted by Act 

LXnWl936 r ^ 

III I ji i5^ ' j it ni 

2 Applicability —The provisions of this section arfe applicable to both 
Indian and non-Indian insurers but ^incase of the latter the Central Govern¬ 
ment has been empowered when rcfwrted to I>y the Controller to direct that 
some provisionsnf this section will not apply to them for such'period as may 
be specified in the order This section has been applied to Life Insurance 
Corporation of India after diverse modifications having been made ^ 

3 (Scope and 'objectl—The* object df this section' is to keep under 
effective ''ajntro! the dealings of life insurance money derived from such 
business ' AllliquiS assets in such business have been termed as ‘controlled 
funds* and this section prescribes the manner in which such funds are to be 
invested and kept invested > This section has to be read along with 

1 iSf# S 43 (2) and G 3 R| 734, dated 25lh Auguit 195S under L I C Act, 
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as under the latter section, t!ic assets ui respect of/ life insurance busmen tot 

invested or kept invested In\c to be invested m Government and approved 
securities to the extent offiftj per cent of those nascis and the balance n . 
the other fiAy percent has to be mveslcd m ^npproved invcsimcnis' Tbs 
section says what these 'approved investments* arc Hence thiJ section, soto 
say, completes the foregoing section 27 

This section Ins classified these, ‘approved investments'into 
eighteen categories but even then'this fclassificaiion cannot be said 
live as authority Ins been conferred on the Central Government to aecuf 
other investments as ‘approved investments ’ \Vbtlc enumerating the 
categories of ‘approved mvcstmciils' this section also'phts . 

power of the insurer to invest his furids Morcovei',' tlic 'expression 
fund’ has been defined in tins section by inlroduciiig on 

section The ‘controlled fund* of an insurer Ins been ,olbvvcd to m i ^ 

and held m some of the'approved *invcstment5*'cnuineyAlcdin cUoses w 

(0 of sub-section ( 1 ) except to i!ic«extdnt of 15 per cent ilhcreof'which 
invested otherwise than in those /.approved investments') subject 
restrictions made in sub-section ( 2 ) j 1 n ) ‘ ' 

(Where wnderthe articles 6f'association of-an Insurance’ 
directors were authorised to invest the policy-holders' trust fund fj 
roous resolution “m tlic purchase of house property,'* it was beW ma 
“purchase of house property'* m the articles of assocnlion wouwm gt 
construction of a new budding and the pohcy-lioldcrs had no right to 
It J „In the same case it has also been observed that it mav hethitUWP ^ 
holders have a right to intervene if the company dissipates or 
the funds out of which they expect to be paid the amounts ^assm^ W j 
on the maturity of their policies But in the absence ofiany proofs ^ 
or dissipation, the form of investment is a matter for tlic directors 
subject to thcir powers m the matter of investment t 

^ ^hat are^approvjd investments*, their 
(a) to (r) —Sub-section (I) enjoins that an insurer must invest 
any part of his controlled fund in any of tho>approvcd invcstrhcntSiC 
in clause (o) to clause (r) of thc^said sub-section i^These ‘approved i 

may be of vanons kinds, such as;.foUovvs \ ^ ' 1 ‘ 

I , (a), approved securitrs 3 .. ,,!*.> ^ ^ [jcj 

(A) securities of the Government of United Kingdom or any 
^ ] guaranteed as to principal and mterest byi fhatiGovernm » 

Wise under ihc English Assurance Companies Rules 1 ^ ecVurihcf 
guaranteed railway stocks or shares are ‘authorised ^ 

,1 1 . Within the meaning rtf thesaid,Rules I'l — < i»‘'' ^ 

' debentiires or'dth-r^Securities'fdr money issued 

L I (0 with I the permission^ of the State Government by any*"^ 

Jill palityan a State or, ^ j 1 ' > «tii > 

X«i) by any authority ‘constituted under *any housing 

I scheme approved by the Central oDaJStatcGovernmc“ 

I an authority ori body uonstitutedi by any lAct 01 

-Governmenu simiUrly, 1 guaranteed i land 


C9M U« 


!95ffMad‘Sl6 " 

2. S'wNijtcSundcr^. ? 
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the Purchase of Lihd (Ireland) Act, 1891, or under the Irish 
Land Act, 1903, or under the Irish Land Act, 1909, are 
authorised securities within the mcanin*» of the English 
Assurance Companies Rules, 1910, 

(if) first mortgages on immovable property situated in India 

(i) under nn> housing or building scheme of the insurer approved 

^ by the Central or a Stale Government, or 

(ii) on such mortgages, or 

where theummovablc property situated in any other country 
ivhcrc the insurer is carrying on'insurancc business , 

(iii) on such mortgages of the property, which should not be a 
leasehold property with an outstanding term of less than thirty 
years and thcaaluc of the properly exceeds b> one-third the 
amount ^dl‘a^cc£l on incrlgagc, and wjien it consists of 
buildings, the value exceeds one-half the mortgage^money, 

(e) immovable property itself situated m India of in anv other country 
where the insurcrns carrying on insurance business when that 
, property is file fronl all encumbrances,' 

(/) debentures orhht dfcbcntdrcs, 

(A) secured by* a first charge on any immovable property, plant 
or equipment of any company,^ 

* (0 whTcl/hks {faid interest m full fdr'the fit^e ^yeafs' immcdia- 

tel^'preceding or fdr at least five out of th& sue or seVen 
' yean immediately preceding on such or similar deberi- 
tdres is^ucd^by ik, dr 

OO where either the' book value or" the market' value, 
wliicliever is less, ofliuch'property, plant or equipment is 
more than three times the vallic of Such debentures, 

(JJ secured, by aifioating charge on all' its' assets and paying 
dividends on its ordinary (equity) shares for the five years 
immediately, preceding or for at^lcast five out of the six or 
seven years immediately preceding or 

(C) of the co-operatlVc s 6 cicties registered under the Indiarr 
Co-operative Societies Aet, ;1912 (II of 1912) or under any 
other law for the time bciilg in force, 

V , preference-shares of any company, 

) I (i) which/has paid dividends on its ordinary, (equity) shares for 

the five years immediately preceding or for at least five out 
of the six or seven years immediately preceding or 
' 1 (li) whichr has paid dividends on those shares’.for like period as 

above and which ■’hive pnoniy in payment over all the 
' , V ordinary (equity) shares of the company in ^vindmg up, 

' (h) shares ’ i , , i 

(i) m cooperative societies registerbd under the Indian Co-opera¬ 
tive Sdcietifes'’A6t,‘19l2 (II of 1912), or under any other law 
for the time being in'foixe, 

, I (tt) of any company ^ 

‘ 1 For meaning of encumbiance «r Nole D (j) under lecltoa 27 
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(A) on which dividends, 'at least 4 per cent including 

( 1 have been paid for the seven years immediately v 

or for seven out of the eight or nine,years immc i 
preceding, or j ; 

(B) which have been guaranteed by another company and psi 

dividends on its ordinary (equity) shares for „ 

* immediately preceding or for at least five ou ^ 

or seven years immediately preceding ^nd the to 

of shares does not exceed 50 per centiof the paid P _ 
of preference and ordinary (equity) shares of the g 
ing company, i 

(t) life interests or I 

(i) loans on such interests, or ' 

(ii) on policies of life insurance within their surrender va ues, 

(j ) fixed deposits, it ' 

(i) with scheduled banks, or 

• (ii) with co-operative societies registered / f_jcr any 

Co-operauve Societies Act. 1912 (II of 1912) or 
other law for the time being in force, the gjnjihd) 

which IS to finance other co-operative socie 

'll. ” . 

, 5 Investments other than in ‘app>roved|iiiivestmcn * 

bihty of, sob section (2) -Sub-section (2) of this ^^^tion per^^ w 

company or a co-operative life insunnce society j , 1 ,^- 

invest or keep invested any part of us controlled fund in otn 


than in the ‘approved investments* under the conditions following 


•approv’ 


(t) the total amount of its investments other ” ym u 
investments* must not exceed 15 per cent of tn o 


»»W V/AVWV\» •N' X*”',- •_ ' that ^ I 

it IS required to invest in ‘approved invcstmcn ’ * 

of 50 per cent to be invested in ‘approved j-gtinorr^ 
‘ can or has the option to invest 15 per cent a 

other investments of its choice but even su fcsp^^^ ^ 
must be made subject to restrictions made 
‘approved investments* in this section, 

(li) when investment is made or its continuance m 

already made, is with the consent of all dirccto 

meeting and eligible to vote and special .j, fyll 

been given to all the directors then in India i 
sure of any investments m which any director 

t will* 

(ill) ishcn full delaib of the investments 

director’s interest, if any, arc reported to 
without any unreasonable delay enw’i 

6 Restrictions In investments on ‘approved ^**'^**!!on 
•fctloni (3) (4) (5) (6) and (9) —Sul«cclions (3) to (6) of tll« 
the restrictions imposed on the power of the insurer, to invw* 

investments, conferred on him under sub-acctions ( 1 ) and (2) ol 

Restrictions imposed on him arc as follows 

(0 IS of thttrtt er he is precluded from 

uf hit c» nlrnUcd fund (a) m shsrcs or debentures of any ,*»,-< t*'*- 
compsny or (i) m the shares or debentures of any one company 
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a banlwing company or imcsimsnl company nurc tiian psr cent out of his 
totnl investments of 5) p_r cent or 10 per cent of tli» subsciibcd sliarc capital 
and debentures of the company, whichever is less, or (r) in the shares of any 
one banking company or investment company more than 2^4 per cent out 
of his total investments of 53 percent or 2 per cent of its subscribed capital 
and debentures, whichever is less , 

(^\x) inresp n of partly paid up thates —When investment m partly paid- 
up shares is made the percentage, namely, 2^/4 per cent permtssiblc as stated 
in (i) sinll be computed by adding the uncalled liability on such shares, 

{}x\)\nrtspe(loffixtdor turrtnt dtpouts, and partly fixed and partly current 
deposits with any banl. or co-operatioe society —^Thc bank is precluded from keeping 
in such deposits more than 3 per cent of the controlled fund But m 
-^computing the amount m such deposit or deposits the premiums collected by 
the bank or the co-operativ c society doing banking business on behalf of the 
insurer during the preceding thirty days shall be excluded The Controller 
has also been empowered to relax this restriction m respect of cc-operativc 
life insurance society as defined m this Act if tliL fixed deposit is secured by 
a first m''rtgage on any immovable property Similarly, the Central Govern¬ 
ment has been empowered to relax the restrictions referred to in sub-section (4) 
when the investment m the shares or debentures of any company is made 
with a view to forming a subsidiary company carrying on insurance business 

(tp) in respect of new shares being issued to the existing shareholders of which 
the insurer is a member u.ho has already invested as permitted under this section 
in such cases, the insurer is permitted to subscribe to the new shares in, the 
same proportion as the paid-up amount on the shares held by him bears to the 
total paid up capital at the time of subscription [m sul^ection (7) of this 
section] 

( 0 ) in respect of all assets forming the controlled fund —The insurer must 
hold the assets invested in ‘approved investments’ or in other investments 
permissible to the extent of 15 per cent of the ‘approved investments’ free of 
any encumbrance, charge, hypothecation or hen, except for a part thereof not 
exceeding 1/lOth of the controlled fund in value which may be offered as 
security for any loan taken for purposes of any investment subject to any 
prescribed conditions and restrictions s < < 1 

7 Powers oC the Central Government, sab-scction (1) (a), sub¬ 
section ( 8 ), sub-scction ( 11 ) ^Various powers have been conferred on the 
Central Government under this section They are as follows 

(«) Power to declare other investments as 'approved investments^ —The Central 
Government has been empowered to declare, by notification in the official 
Gazette, other investments than enumerated in clauses (a) to (r) of sub-section 
( 1 ) of this section to be 'approved investments’ for the purposes of this section * 

(«*) Power to exempt an insurer from all or any of the firovtstons of sub sections 
(3)i (4) and (7) of this section —Sub-section ( 8 ) of this section empowers the 
Central Government to exempt an insurer from all or any of the provisions of 
sub section (3) relating to investments in the shares of any one banking or 
investment company sub-section (4) relating to investment, in the shares or 
debentures of any one company other than a banking or investment company 
and sub-section (7) j elating to investment of new shares issued to the insurer as 
member thereof Any insurer desiring to be exempted from the operation of 


1 Ste lub-iection (10) of ih i section 

29 


i»ub-9ection'(l) («) of this section 
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those sul -sections must submit an application to that effect to the « 
Governn ent through the Controller and before granting such , 

Central Government must be satisfied that special grounds exist for wan l 
such exen ption When the Central Government is so salisncd, 
discretion to exempt the applicant as provided 
granting such exemption, it has also powers to specify the period, c 
the particular investments and conditions with regard to its order o « P ^ 
(m' Power to direct an insurer to realize any tnveslmenl 
this section empowers the Central Government to direct 
the investment or investments made in respect ofhis controlled tun 
issuing t=ny direction under this sub section, the Central of itosi 

the insurer concerned an opportunity of being heard in the ^j^jattos 

investnu nts or any of them and the Central Government on ^ p|jjjcoe 

thereof must be satisfied that any one or more of the investmen 

trolled land IS or are unsuitable or undesirable in the circumsa 


(t«) Poio^r to direct non-appUcahiUty oftheprovtstonsojthisiif-^ 

those contained in subsection (^11) —Sub-section (12) of this section j^gnicf 

powers the Central Goiernment to direct by an order that tne p ^ 
this section except those contained in sub-section (11) thereof joatra 

in relation to any investments or to any class of tnvesiments gener 

->sas niaj^ 


-.. .j any investments or to any ,. 

vening the provisions of this section at the commencement ol t 
(Amendment) Act, 1950, i e 1st June, 1950, for such peno .uiyscctioB- 
specified m the order But before issuing any direction under p .ppUgf ths* 
the Central Government must be satisfied on a report from the 
It will not be in the interest of the insurer or any class of insurers g 
realise any such investments 

(c) Power to accord consent to an insurer desirous oj 
company Jor the purpose of carrying on insurance business for non* 
of the provisions of subsection (4) —See Note 6 (nOi tapra ^olrd 

8 Powers and duties of the Controller —The powers ofth* 
ler under this section are as follows 

(i) Second proviso to sub section (9) empowers the Controller 


- 11 


% co-operative life insurance society within the mcaiucg 


ibJ3 


(G) of sub-secUon (I) of section 95 of this Act to *i. gnyf® 

'• 3 per cent of its controlled fund in fir-d deposit 5 ocict>^ 
operative society registered under the Indnn Co-operau 
Act, 1912 (11 of 1912) or under any other law j dfP°^‘' 
in force and doing banking business when the said 
IS secured by a first mortgage on any immovnble proper 
(ti) The Controller Ins forther been empowered to exclu c 

from forming the ‘controlled fund’ of the insurer wm ^^,,3 
have been so included but for Ins order of cxclu*' . 
exercising the power, the Coniroller must be satisfied W -ycct^ 

fund which he is to exclude is regulated by the laW O 

piny outside India, or (5) that it would not he in the - d {h* 

insurer to ipply the provisions of this section to such 

Note 9 under section 2/ supra) 


The duties of the Controller under this section arc as follow^ * , ft * 

report from the company inxestin^ 
oflhe ctinlrollcd fund in othrr ifian lO 


: cnniroUcd fund in other investmenis ifian m 
investtnenti 
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(u) He will receive the application of-tn insurer sjbmuted through 
him to the Central Government for exemption under sub section 
' (8) and forward the same to the Central Government 

(ill) He will receive the report from any insurer existing at tlic com- 
‘ mencement of the Insurance (Amendment) Act, 1950, wuhm 90 
days from the aaid date, i 1st June, 195 ), when the i isurer s 

, investments or any part thereof contravenes the provisions of this 
section and shall (brvvard to the Central Government ih» same 
specifying all such investments 

9 \Vhcn the insurer is not required to realise any investment, 
sub-section (13) —Sub section (13) of this section provides that an insurer will 
not be required to realise any investment made by him m accordance with 
the provisions of sub^seciion (1) of this section after the commencement of this 
Act, 1 e , 1st July, 1939, although after such investment it has ceased to be an 
‘approved mvestracnl’ within the meaning of this section That is to say, 
when an investment under this section ha* been made as an approved invest¬ 
ment* under this Act subsequent declaration of that investment ceasing to be 
ah ‘approved investment’ will not oblige the insurer to rcahs the investment 
and to rc-invest it iti some other 'approved investment ’ But this right of the 
insurer is without prcjudLc to the powers given to the Cential Go/ernment by 
sub-section (11) to direct him to realise any investment withm a time as qiay 
be specified in the order In other words, even though an insurer is not 
ordinarily required to realise his investment in case of such investment ceasing 
to be 'approved investment’, yet he will tc bound to realise such investment 
when an order to that effect is made by the Central Government But in such 
ft case also the Central Government roust also give the insurer an opportunity 
of being heard in the matter [s« also Note 7 (ni) supra] 

lOi Saving elanso, sub-cection (14) ^Sub-section (14) of this section 
saves any moneys relating to the provident fund of any employee or to any 
security taken from any employee or other moneys of a like nature from being 
invested m ‘approved investments’under this section but that those^moneys 
are to be kept invested or held as required to be kept or held under any 
Central Act or Act of a Stale legislature In other words, these moneys 'must 
not he affected in any way as to the manner of their being kept and invested 
because of the provisions of this section 

(i) Pfotrwtonr in the Compames Aet, 1956 —With regard to the employees* 
securities and provident funds, sections 417 and 418 of the Companies Act, 
il^56, have made provisions therefor Thus under section 417 of the said Ac^, 
a company is required to keep or deposit any money or Security depositeJ with 
It by any of its employees in pursuance of his contract of service (a) in a post 
office savings bank account, or (6) in a special account in the Stale Bank ol 
India or m a Scheduled Bank and no portion of such moneys or securities shall 
Ibe utilised by the company except for the purposes agreed to in the c intract 
of service Similarly section 418 of the said Act provides amongst others 
that where a provident fund has been constituted by a company for its 
employees or any class of its employees, all moneys contributed to sucli fund 
shall either (a) be deposited m a post office savings bank account or in a special 
account in the State Bank of India or in a Scheduled Bank, or (fc) b. mv-sted 
^curities mentioned or referred to in clauses (a) to (e) of section 20 ol 
the Indian Trusts Act, 1882 

II “Controlled fund,” zneaniog of —The expression ‘controlled fund 
for the purposes of this sectioo has be;en given different meanings m respect of 
wisurers specified ;n sub clauje <o) («■> or 5 Mb clause (6) of clause (9) of section 2 
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and other insurers denned in ’'Jliatct mthin'''he^ 

life insurance business In respect of f 2, i / . m*""' \ 

clause (a) (ii) or sub clause (i) uf clause (9) of ^ 

or its principal plicc ol business J .'onbolled M' mes® 

incorporated in India under tbe Companies A , 

(i) all his funds. .1 he carries on no other class of m » 

00 all the funds -tPPf'-T® “ arce'"S 

on some other class of insurance business . biaue, 

Uut lU rcsp.ct of any other insurer carrying 
■controlled fund" means— pf mssimc 

( 1 ) all his funds in India, if he carries on no othe 

business. hfc insurance 1>asi»«'-'' 

(ii) all the funds in India appcrl business also 

he carries on some other class of insurance 

But the ‘controlled fund' does not same to be the 

in respect of winch the Controller has excluded same 

12 "Investment,” meaning of —The word ‘"jcapaW' 
of art but has to be interpreted in a popular ‘ be tbt 

definition but a ivord of current vernacular T sHuii 

a broad sense to include besides the lajing ‘d oroperly fro® '’u Idd (»I 
application of tbe money in the purchase “f'“T '’"fn order to be btW 
or profit IS expected and winch property n purchased m o 
the sake of income Which it svill yield “ ' 


28 (1) Every insurer carrying on the 

^ ' .1__ cK^ii AUAsrv vear* __v^. 


of I 


Return of lovejtment of 
assets 


insurance shall every 
days from the beginning of tn y > 3 lst 
the Controller a return, showing a ^ 

day of December of the preceding yeir the assets n ^gcessarV^^ 
accordance with section 27, and all other par i coiap^^^ r 

establish that the requirements of that section h p^l officer 

wjthj and such return shall be certified by a J r 
the insurer da)* 

(2) Eveiysucli insurer shall also furnish, wd 
from the l^st day of March, June and September, a uionths^^^ 
as aforesaid s owing as it the end of e ch of the sa 
assets held invested in accordance \Mlh section 27 
(2A) In respect of the Governm nt 
approved sccurilits invested and lipt invested in aec t{ie 

sub secUf n (I) of section 27, an insurer shall submit 
reiiirns referred to m suL-seclious (I) md (2) a ccrti 
such asse s are in the custody of a b.inLmg company^ ^ 
company, and in any other case, from the chnrman, tw 
and a principal officer, if the insurer is a company, o 
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from a principal officer of the insurer, to the effect that the securities 
are held free of any encumbrance, chaigc, hypothecation or Jien, 
and every such certificate after the first shall also state that since 
the date of the certificate immediately preceding all the securities 
have been so held 

(2B) In respect of the assets forming the controlled fund 
within the meaning of section 27A, and which do not form part 
of the Government securities and approved securities invested and 
kept invested in accordance with section 27, an insurer shill submit, 
along with the returns referred to m sub-sertions (1) and (2), a 
statement, where such assets are m the custody of a banking 
company, from that company, and, in any oilier case, from the 
chairman, two directors and a principal ofiicer if the insurer is a 
company, or from a principal officer of the insurer if the insurer is 
not a company, specifying the assets, which are subject to a charge 
and certifying that the other assets are held free of any encum¬ 
brance, charge, hypothecation or hen, and every such statement 
after the first shall also specify the charges created in respect of any 
of those assets since the date of the statement immediately preced¬ 
ing, and, if any such charges have been liquidated, the date on 
which they were so liquidated 

(3) The Controller may at his discretion require any insurer 
to whom sub-section (1) applies to submit before the 1st day of 
August in each or any year a return of the nature referred to in 
sub-section (1) certified as required by that sub section and prepared 
as at the 30th day of fune 

(4) In. the case of an insurer having his principal pUce of 
business or domicile outside India, the Controller may, on applica¬ 
tion made by the insurer, extend the periods of fifteen and thirty- 
one diys mentioned in the foregoing sub-section to thirty days 
and sixty days respectively 

(5) The Controller shall be entitled at any time to take such 

steps as he may consider necessary for the inspection or verification 
of the assets invested in comphance with section 27 or for the 
purpose of securing the particulars necessary to establish that the 
requirements of that section have been complied with The insurer 
shall comply witli my requisition -made in this behalf by the 
Controlhr and if he fails to do so within two months from the 
receipt of the requisition, he sh ill be deemed to have mide delault 
in complying with the requirements of this section ' 

sr/iopsis 

1 Legislative changes —Contents of the return 

2 Object and scope , 5 Qiiarterlp return, sub-seclton (2) 

3 Appltcabtlity C Accompaniment of the returns, sulh 

4 '■‘iiibmit to the Controller a return * (2A) and (2B) 

uinnual return sub section (1) 
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(A) Hu d,scHtma,ypmt„-. ZTm 

(i) Hdf-y,a,ly return, sut leclion ^ (D) His mendelory pmtis, "I 
j - ’ ' section (5) 

or.g.MlsubJ=ctroT(0?y“AfrWun^^^^^^^ 

occurring in the section was substituted by Act 
tured by AcrVl’ongw “““""’S section was tubs.. 

(d) Sub-sections (2A) and (2B) were inserted by Act XLVII of 19 j 0 
LXII of iose India occurring m sub section (4) was substituted by Act 

(/) Sub section (5) was re numbered (5) bv Act XIII of 1941 

occurrmuTuldtr‘^^'‘”i‘;‘' Purpose of have been complied mth' 

“The ins^urer '"“rted by Act XX of 1940, and thewnjt 

occumng m the •'*' requirenienis of this secM» 

insurer shall comr.l!f.''^.n'’^ii”''*‘°'' substituted for the words "’“tl 

behalf” by Act X^oTl940 *'/ huperintendent in W 

ler informed of't*he”atseN'or uf IIus section is to keep the C™®*' 

tion27 -ind also of the insurers held invested in accordance , 

assets forming the controlled 

know whether due^omnim**^^ information the Controller w 

made by the insurer °^J;**^P*'®visions of sections 27 and 27 Aarc bei ff 

compliance Thi« _ ® her there is any deviation or default m th«r 

sectiooJ 


made by the insurer or u P*’®visions of sections 27 and 2 

compliance This sreu™ - “Uf *'’‘ution or default 

27 and 27A Returns *'1° "* ‘nm 

returns and an insurer h ^‘^'^P^uted under this 'section are also statu 9 
section lest h.s certificaie -returns m compliance 
deHult in comply,Inble to be caocelhdfat 
Unlike section oTi r 1 of this section 

need not be submitted this section the returns under this s«tioR 

the manner as laid down P form but they are to be submitted 

plenary powers mrcspccrorih. ^” '“"uu The Controller has been go" 

which such returns aie in ^'T^lturns and time has been prescribed m 
insurer to submit these returns t'n Unties have been imposed o" j 

investments commencinc w U<>"'™!ler The returns musl relate » 
every year These re!u?nssT.o.uu“‘■Juuuury and ending at 31st D eem^' 
should also be certified bv a nr ^ contain the particulars but t 1 

of quarterly returns bcKinnino rro'^'*’?n ■usurer'^ Lven subm^'^ 

in this section -md the m" Jref « 1?*' °f Mneeh has b.en 

from the hst day of each qiiart-r f within liftecn dh 

of Government or approved '‘f J“''= “"d September In resf^ 

fete that those s^furitiesare i 'l'?*?'‘"’“‘■'■■‘“required to submltae^r 

Ofapproved investment^ e„olo ‘^ free from encumbrance and in re,fed 

char^Ss m -re ,‘’“‘r''* *“’“P-n-t a ccrtiBcate menli"a'“4 

sucK‘"‘‘‘'“‘'‘"3 also the dS “'‘^rSe and those that are ftee of>“r 

Ur,' ", “'>“">“‘ed Evei ‘“"“Ses are liquidated, if an) J 

•Parlicuhn on,,, inieiSmw ‘"’“‘'r may be required to sub^’ 

n estmcnls twice a year instead of once m a 
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when he will be called upon to do so by the Controller The Controller has 
nlso been given the power to inspect ind verify the assets invested in terms o f 
section 27 

3 Applicability —The provisions of tins section apply to every insurer 
carrying on life insurance business m India, be he an indigenous or foreign 
insurer but with regard to the insurer having ; his principal place of business 
or domicile outside India, certain privileges in respect of extension of date for 
filing the returns have been given He may seek such privileges on application 
from the Controller 

4 '*Submit to the Controller a return/* annual return, sub section 

(1)_ Sub-sectiou (1) of this section enjoins on every insurer carrying on life 

insurance business to submit a return to the Controller of the assets held by 
him in different investments envisaged under section 27, that is to say, his 
investments in Covernment securities to the extent of 25 per cent in Govern¬ 
ment or other approved securities to the extent of another 25 per cent and 
in approved investments to the extent of the rest, viz , 50 per cent Such ^return 
must show those investments of the assets as at the 31st day of December of the 
preceding year and must be submitted within thirty one days from the beginn¬ 
ing of the year that is to siy, an insurer showing his investments in the return 
as at sist day of December, 1962, must submit it within 31st day of January, 
1963 This return has to be submitted every year and hence It can be called 
an annual return of investments of assets 

Contents of the return —This annual return of investments of assets 
must show firstly, the assets held by the insurer invested m accordance with 
section 27, and secondly,> all other particulars necessary to establish that the 
requirements of that section have been complied with Moreover, the return 
has to be certified by a principal officer of the insurer In submitting the 
return linder this sub-section the insurer should be careful to see that not only 
the mere particulars of investments should be mentioned but he should also 
state all the particulars necessary to establish that investments of the assets 
required to be invested under section 27 have been so - invested in compliance 
with the requirements of that section In other words, the return must show 
how the assets to be invested or kept invested have been arrived at and their 
computation thereof, how the liabilities both in respect of matured claims and 
policies maturing for payment have been arrived at and how the percentage 
of investments permissible under the prescribed investments have been covered 
under those investments stating specifically the Government securities, 
approved securities and approved investments separately giving full detail 
and particulars thereof • t'' i ' 

5 ' Quarterly return, sub section (2) —Besides Ihe annual return is 
aforesaid it is also obligatory on every insurer carrying on life insurance buji- 
nes^ to furnish to the Controller a quarterly return for three quarters ending 
respective!) on the last day of March June and September every year This 
quarterly return has to be furnished within fifteen days from the last day of 
each quarter aforesaid, that is the quarterly return ending March of any year 
must be furnished within 15th April of that year and so on Such quarterly 
return must also show the assets held invested in accordance with section 27 
at the end of each quarter aforesaid and must be certified by a pn- c oal officer 
of the insurer as m the case of the annual, return It is not explicit m this 
sub-section whether all other particulars necessary to establish that therequire- 
ments tf section 27 have been complied with will be necessary or not In its 
absence in the sub section'it seems tha't those particulars arc not necessary 
j for a quarterly return but by way of' abundant caution such particulars 

/ it possible may also be given m the quarterly returns as envisaged 
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under this sub-section The assets invested in accordance with 


must relate to investments made in the three months of each quarter^ t« 




the return relates to a quarter endinq 3lst March of any year the m\« 
in the months of January, February and March of that quarter must be n 
and so on 

6 Accompaniment of the retarns, sub sections (2A) 

Certain certificates and statements must accompany both the 

quarterly returns which are to be sent to the Controller under ini 

Provisions for these certificates and statements and their nature ba 
provided for in sub-sections (2A) and (2B) respectively of this section 
certificates and statements are to be authenticated by different perso 
ing as the insurer is a company or otherwise 

A certificate is concerned only with r>,gard to the witti 

and other approved securities invested and kept invested m acc 
sub-section (1) of section 27 While a statement is ^ 

assets forming the controlled fund withm the . jjgiirjtics 

which do not form part of the Government securities meaQinS 

but only form part of the approved investments within tn 
secsion 2?A ^ 

In respect of the Government securities and of 

certificate must state to the effect that the securities are " - piust be 
encumbrance, charge, hypothecation or hen and such ecru 
authenticated,— pJ 

(a) by the banking company, when such assets are m the cu 

the bank , vheb'^'’ 

(b) by the chairman, two directors and a principal 

assets are not in the custody of any bank and where 
a company , or 

(<) by the principal officer, when the insurer is not a company 

Every certificate after the first, t « , all succeeding 
the first one must also state Chat since the date of the certihcaw 
preceding all the securities have been held free of all charges v? 
held before stated 

A 

In respect of the assets forming the controlled , “*r-rc 
approved investments a statement must specify (0 the assets "^"icna 
to a charge (t») which are held free of any encumbrance, charge, ilicj 

or hen, (m) if any such charges have been liquidated, the date on > ^jjeu 
were so liquidated, and (w) the charges created in respect of any oi jccd''"* 

Since tlic date of the statement immediately preceding in case o ^^j^ 

statement aficr the first one Such statement has also to be autncm ^ 

(a) b) the banking company, when such assets arc m th® 

the bank , ^ 

(b) by the clnirman, two directors and a principal officer, 

arc not m the custody of any bank and the insurer is a ^ “ 

(e) by a principal officer of the insurer when he is not a comp^’'^/ 

\ Ncry such siaicmeni after the first shall also stale \ 

cliarKCs crraifd m respect of any of those assets since the date of 
immrdMirH pfcccclinj, a„<l («■) e|,e Uiie on winch such clnrgcs were m 
ranyr reach ebsrpes is liquidated 
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7 Powers of the Controller, sub sections (3), (4) and j(5) —The 
Controller Ins been given discretionary powers by sub-sections (3) and (4) and 
mandatory powers by sub-section (5) 

(A) His discretioniry poiiers are as follows 

11 j fl 

(i) Half-yearly return —Hejm been given the discretion to require any 

insurer required to submit an annual return of his assets held invested in 
accordance with section 27, namely, his investments in Government securities, 
approved securities and approved investments, to call upon him to submit before 
the 1st day of August jn each or any year a return of those investments of 
assets just in the manner he is required to submit his annual return in respect 
of thcm,bnd prepared'as at thb 30th day of June of that year ^ '>i 

* ' - 1 I j fl * 

(ii) Extension of periods far submisston of returns has also jbeen given 

the discretion to extend the periods of thirty-one days m case of annual return 
and .fifteen days in case of quarterly returns, to sixty days and thirty days 
respectively ^But such extensthn^ of periods can be granted to those insurers' 
who have their principal places of business or domiciles outside India i and 
when applications for such extensions of the said periods are made to him by 
them He has no power to extend the'statutory periods m the case of any other 
insurer * In exercising these discretionary powers the Controller must act 
judicially and not arbitrarily \ 

' > 1 

(B) mandatory —Mandatory powers have <been,con¬ 

ferred on the Controller by sub-section (5) of this section These powers 
entitle him (t) to inspect or verify the assets invested in compliance with 
section 27, and (h) to* secure the‘particulars necessary Uo establish Ihat the 
requirements of that section have been complied with For the above*purposes/- 
he has b^en givpn the , powers to take such steps as he may consider necessary 
aqd atjany""time In regard to these returns the Controller has not befen made 
a mere trecciving^btficer but has been given the powers to verify those returns’ 
in relation ^to the factum of investments and' to find out for himself whether 
the returns,state the (Correct and Irdc state of ifTairs Any insurer making 
any false statementSn any return is punishable under section »104 of the Act 
{similarly, penalty for default m complying with ' or acting m contravention 
of the Act'has been provided in section 102 of the Act The Controller, 
besides enfofcing the provisions of section HOC in requiring the insurer to 
supply him (With all the informations required, he may also enforce the''penal 
provisions of ’the Act as 'taking such steps within the meaning of su^seclion ’ 
(5) With a View to^have.the inspection or verification of the assets'shown m 

the returns submitted to him ' “ ^i' i j 

Further it has been provided m the said sub-section (5) that the insurer 
IS bound to Complyjwith any requisition made by the Controller for the above 
purposes dtid such requisitions have 'got to be complied with within two' 
months frOm the date of receipt of those requisitions On the insurer’s failure 
to comply With any such requisition within the period of two months aforesaid 
he must be treated as having made default m'complymg with the requirements 
of this section In case of such a default the Controller has also the power'to 
cancel the registration of the insurer under claUsc(/)of sub-scction (4) of' 
section 3 of this Act ~ ' 


i -iw »ub-section (3) of this section 

30 


2 Sub-section {4) of this section 
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28A (1) Every jnsurer carrying on life insurance business, 

lUiu o .f investments > Car, witliin thirtv oHc davs from tk 

w'BSdc!?ang.T,“'?“ ]^^8>nning of the year, submit to the Conlroto 
the rintf ^ ™ prescribed form showing as at 

made out nl -^^ccember of the preceding year the investments 
rvcWsi^^ch ro nr f-nd'refeired'Toin secton 27A.and 

insurer ‘ officer ef the 

refwed to in sub-sebbon (O'shal! also 
alt thf^ Controller a return in the prescribed form showing 

earli nf occurred in the investments aforesaid dunos 

Seotemher on the last day of Marchj June, 

the -Decem^ber within thirty one davs from the close of 

certifierl h r "'btch it relates, and,‘every such return shall be 

^certified by a principal officer of the insurer , u ^ 


smopsis 


1 1 


2 oZTcZf,Z^‘' ""/md,amuat,imi ' 

3 Appltcabthly ^ ® Cfimgei m tht mtitmmis, jwt* ! 

cXLVn ongftf****'’* “’’““S's —section 2BA was newly mseited by 

I ''' ’ I ( I, • 1, I " 

informed object of the section is to kpep the^ntmlbt 

forecoinE section oh those /investments from tune to tune 

accordance wiiU ,r h section provides that the returns to be buhtnlttcd 

have been prescr.bL u„^S‘“ ‘’i' ^“bm.tted in prescribed forms Such fct"» 
prescribed under rule IOC of the Insurance Rules, 1939 , 

of the invcstments^af j binds of returns, namely, CO 

be submitted in Form °( December of every u^'uarKrly 

returns of the chances Prescribed under the snd Rules, and (ti) 9““, „ 
September and Defcmbir sJ™h"“every quarter ol ^ 

prescribed therein returns arc to be submitted m Form ^ 

of ‘be^aeu SmH"hT’Snf'‘‘rf‘u'’'^ *“ “"d ''''' 

rection (2-B) of s«fion 2 ?!^ ™ *“* fund required to be furnished under su 

Returns under this section -i? ""i ‘bey differ in material 

Jlic statement under sul».t!../«**^^ *^mMf*'* investments and changes 

'vhcihcr those assets of section 28 relates only to statements ^ 

held subject ® fund imestcd in approved mvcstmcntf 

Jrom such charecs and ^**^*^®i hypothecation or hen or 

the date when they werr charges have been liquidated 

_ ^ f "'Oic so liquidated 

TlXfeun'hftTmi'i','’™'*!”"’ “f' nPPl>u»>'le 10 0'^ 

e>> hire !ii.i,ranee Corm,^, '”»■"«» The section has been applied 

/ POration of India with certain modifications 
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4 Return of investments of controlled fund, annual return, sub¬ 
section (1) —Every insurer cnrrymg on life insurance business must submit 
the icturn of investments of controlled fund in Form No IV-A within thirty- 
one days from the beginning of the year showing the investments as at the 31st 
"‘day of December of the preceding year Such returns arc to be submitted 
to the^ Controller every year and every such return must be certified by a 
principal officer of the insurer 

5 Changes in the investments^ quarterly returns, sub section (2) — 
Every insurer canning on life insurance business must also furnish to the 
Controller a return m Form No IV-D showing all the changes occurring m 
the investments of his controlled fund during each of the quarters ending on 
the last day of March, June, September and December Such quarterly 
returns arc also to be furnisned within thirty-one days from the close of the 
quarter to winch it relates, i e , return for the quarter ending at March must 
be furnished within 1st May, for the quarter ending at June must be furnished 
within 3lst July and so on These returns have also to be certified by a 

, principal officer of the insurer 

29 (1) No insurer shall grant loans or temporary advances 

either on hypothecation of property or on 
Prohibition ot loam personal security or Otherwise, except loans on 

hfe policies issued by him within their' surrender value, to any 
.director, manager, managing agent, actuary, auditor or officer‘of 
the insurer if a company, or where the insurer is a firm, to any 
partner therein, or to any other company or firm in which any 
< such director, manager, managing agent, actuary, officer or partner 
holds the position of a director, manager, managing agent, actuary, 
officer or partner • 

’ Provided that nothing contained .in this sub-section shaf 
apply to loans made by an insurer to a banking company 

Provided further that nothing in this section shall prohibit a 
company from granting such loans or advances to a subsidiary 
company or to any other company of which the company granting 
the loan or advance is a subsidiary company and where any such 
loan or advance is made out of any life insurance fund the mattei 
shall be reported within thirty days of the making of such loan oi 
advance to the Controller, ' ‘ 

(2) The provisions of section 86D of the Indian Companie! 
Act, 1913, .shall not apply to a loan granted to a director of ar 
insurer being a company, if the loan is orte granted on the secunty 
of policy on which the insurer bears the fisk and the policy was 
issued to the director on hiB own hfe, and the loan is within thf 
surrender value of the policy 

, ,(3),Subject to the provisions of sub-section (1),' no insure) 
carrymg on life insurance busu less shall grant— i 

' (o) any loans or temp, arary advances either on hypotheca 

tion of property or on personal security or oth erwis e^ 
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soctwn 27A jn’3u)M«t,ofl(l)6f 

, ^ ^ advaticcs to any chief, special or insurann 

siirli “Ct'Hatc the carrying out of his functions >s 
*'* cases where such advances do not 
. exceed in the aggregate— 

(t) in the case of a cliief agent, the overriding renen! 
commission earned by him during the fear 
immediately preceding, 

(ti) in (he case of a special agent, the renewal comims 
Sion earned by Jiim during the year immediately 

preceding, ' 

in the case of an insurance agent, the renenal 
commission earned by him diirwg ihe 
1 **^medjately preceding 

W of |omporary advance referred to m c^^use 

special agent or admissible in the case of a»l' 

advance_ urance^ agent newly appointed, but suci 

^ ^ Kars from the dateos 

appofntedfanS^'’* '*®^*’* or insurance agent was firtt 

^ ^ '^hundred^’l^^^'*’special agent, 
agent nnr ’-ase of the insurance 

^ndthetotala 

thousand rupeeTm "ihr I'*** advances so made shall not exceed ten 
IS one crore of niorro of any insurer whose business in force 
other rase f s or more and five thousand rupees in any 

tlie Insurance^ existing at the commencement of 

Ptovsions of suts?m"T^"P 1950, which contravenes the 

_ °”‘™ller within thirtv r** notified hv the insurer to the 

VP,'i?'^landing any reTnira^f nf such commencement and shall 

' ^ ‘ jthinone 


_ °”‘™ll‘^f 'viihin tlijr£v”da notified hv the msu 

v„_'!!'^landing any refnin^f nf such commencement i 
Ktr from snch®coZ,e„” emem'’ - 

I *° circumstances, the 

'vould have of an> subsisting 

'^nv ‘^r grant a contravention of 

ooninrv ^°*''*fhstandmg an>thwg 

I of such 'vilhin three months f™ 


.^in 

from 
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(6) In case of default m conaplying with the provisions of 
sub-section (4) or sub section (5), the director, manager, auditor, 
actuary, officer or partner, or the chief, special or insurance agent 
concerned shall, without prejudice to any other penalty which he 
may incur, cease to hold office tinder, or to act for, the insurer 
granting the ioan on the expiry of the said period of one year, gr 
three months, as the case may be. 


SWOPSIS 


1 Legitiattve changes 

2 Obj€ti and stopi 5 

3 Loans and advances tn any form^ 

pTohtbded, sub-section (1) 

(i) Dtreciot G 

(ii) Manager 

(lit) Managing agent s 7 

(iv) Actuary 

(v) Auditor 8 

(vi) O^tr 

4 Loans to whom not prohtbtledtproiisos 


1 and 2 to sub-seelion (1) 

Loans to a director of company on 
life po'uy, non applicability of the 
Companies Act, 1956, sub-section (2) 
Other loans prolitbtied subject to 
certain exceptions, sub-seeiton (3) 
Loans or advances existing, their 
repayment, sub-seetions (4) and (5) 
Liability of the director, > officer, 
and agents tn ease of default, (sub¬ 
section {&) II Ci 


1 Legislative changes —(a) Sub>section (1) In's 'been re-numbered as 
sub-scction (1) of tliat section by section 19 of Act XlII of 1941 


(A) The words “nothing contained in this sub-section’* occurring in''the 
first proviso to sub-section (1) were substituted by Act XLVII of 1950 


1950 


(<)Tfie second proviso to sub section (1) was omitted by Act XLVII of 


(tQ The third proviso which is now the second proviso to sub section (i) 
was added byAct XLVII of 1950 ^ ^ ^ ^ 

(«) Sub-sectinn (2) was added by Act XIII of 1941 ' 

(/) Sub sections (3), (4), (5) and (6) were added by Act XLVII of 1950 

2 Object and scope —The object of this section is to prohibit an 
insurer from granting loans or temporary advances to the persons who are 
entrusted with his affairs m some way or other Thus where the msurer'is 
a company, such'Uoans ace' prohibited from being given to its directors 
manager, managing agent or any of its officer, where the insurer is a firm any 
partner is not entitled to take any loan out of the fund of' the insurance 
business An actuary and an auditor also come within this prohibition 
But eocceptions to this general rule of prohibition have also'been provided in 
the section itself Thus, loans to those persons can be granted if they havo 
life policies with the insurer but they must be within their surrender value 
So also loan to a banking company or to a subsidiary company or to any other 
comp/atiy of which the company granting the loan is a subsidiary company arc 
not prohibited Even temporary advances to chief, special or insurance 'agents 
otherwise than permitted under s ib-s.ction (3) of this section haVe been 
prrihibited Provisions have also been made for repayment of any loan or 
a^ivan^e cjusting at the date of commencement of the Insurance (Amendment) 
Ajct, 1950, I e 1st June, 1950 The effect of not repaying the said loans or 
idvancei nvithin the time prescribed has also b^W provided for The pro\ - 
slops of thris section are mandatory 
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funds forbidding officers of the company to borrow u 

Drovisions sometiines construed to be merely directory,‘ and under m 
bonds bcl'd officer borrOHs funds and fraudulently pledjejnrgon* 

the sectirifies^ r'T '** 'porson, the company acijuiiestitliS 

result not hf,’ri*^ nets in good faith nhd without notice of the fraud lb 

the direrfnrs'a ® I*'® fact that the loan is in violation pfarutd 

Comnnutl e, , ‘'l' sloct-holders is to reJutt t 

Where iTir ■, P‘*“' ‘he amount prescribed by lawsuch loansaremnM 
rft£ ser f T m “ restricted to a certain percentage of Hit n' 

forhiSdl? “f‘h' prescribed percenTage, aW 

in “'“rely invalid, but is valid and properly countedaiiW 

L bU not exceed the prescribed percentage . and foitoj 

“"' 1 °' anvokc Ihe statute for the purpose of ptecl»i!»'S* 
rruidai d “^“reuns Its security* But where the making of loan* 

vvhirb rf, "““t "“““e prescribes kinds or classes ofscconlio 

other'^sccuruy"'''’ “">P“y has no power to make loans ■>«»' 

Sub sfctionTn n/fi!’«> any form prohibited, sob-section ( 1 ) 
should gram nnv action speaks m mandatory language 
(h) manager M ^ remporary advance to any (o) d'* 

im“r«is ri 2 m?“®'''? Wantunry, (e) auditor, or (/) 

firm, or«)oth 2 r ‘Ito fi™i if tlw ’’“Sr 

rnTnagmg aeeut Sf ■" which ,any such, director, ^ 

rnnnaler^manavm^' Partner holds the position afa il*® „ 

temporary SiSrf “Sent actuary, officer or partner'^ Evea tueh M 
security m otherwise‘s prohibited on hypothecation of properly or 
unequivocal lanJuave wb“ii.“‘‘°'* Prohibits loins or temporary „ 

Act, 195 ?‘Y 2 ‘mrma*'° ‘director’ has been define'd in the 

ever name called P'rs“n occupying the position of d>reer“r' , i 

criterion is“ ot ,hat l?'’""™"''' “ P“aon « a director or i» 

whether he oceum« in'“'rely called by that name but the cnleW 
duties as such ®f a director, functions and 

Governing Body of a^v 2 ^ “f the Executive ComO.«eef,j, 

Companies Acf^lMS h® r body registered under 
a director of another a limited company 

when he has been dulv j Jn the eyes of law a person is fyhjnl 

become disqualified afirf ceased to be a director K ^ 

But scction^S of £ Such a person is 

person a, direcro; .halite ST ‘ 956 , provides that acU^y 
reail be valid, notwithstanding that it may 


urw.^^rtw trimarf'i./. 
lJu ow , HI Msiiacbuieiij 292 

rK'lUiJ‘l(OT”‘"" ■' 134 

" »Uo U»M, pae {*£if0 


Inturanct Co v ^ 

SrrUhv Alehonattf* ,, 

4AU 553 .aj 

5wS ZdSloflbeiaMi'®* . 

theEnehshAct >. /lOOT*^ 

P* Bulatnayo Marhft, flf ‘ 

458 ^ 
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discovered that his appointment vvas my^hd by reason of any defect or disquali¬ 
fication Such a director may be a director de fatlo *■ Acts of de facto directors 
are effective both vis-a vis outsiders and vts-a-vis members ^ A rfr facto director 
IS as much in a fiduciary position asia de jure director, and liable accordingly ^ 
TiOO —■Srtf Note ^10 under section 2, supra 

' ' (ill) Managing agent —Note 9 under section 2, r 

^(ip) Actuary —See Note 9 under section 2, supra 
(p) Auditor —See Note d under section 2, suprp 
‘ '(pi) Officer — See Note 11 under section 2, supra and see Suryanarayana v 
Vtjaya Commehial 'Bank, Ltd ,* where it has been Observed that the termi 
“officer” is a term of wide corlnotation and riWyt also include assistant secre-i 
taries, branfch managers, etc ‘ ‘^ 

4 Loans to whom not prohibited, provisos 1 and 2 to sub-section 
(1) L-The^^rovlsos'1 and 2 6f sub-section (1) make exceptions to the general 
rule of prohibition df loans anef advances enunciated under sub section (1) and 
hehte' the pib'viso^ permit the “loans to be given >to certain companies The 
insurer can grant loans or temporary advances»either on security or other¬ 
wise to thp following companies , (. i 

' (i) a banking company, f u' ’» ♦ it' 

(u) a subsidiary company, and ^ ' 

' ,(i») nny other company of which the company granting the loan or 
advance is a subsidiary company ' 

t III ' 1 i* • II 1 ) 

Butiwhcn such loans or advances arc given out of any life, insurance fund 
the insurer is under obligation to report to the Controller of such loans or 
advances being given out of such fund within thirty days of the making of 
suefh loans or'advances ^ i > mij r 

Mil I I i 

Provisions contained in sub-section (!) of this section arc similar to the 
provisions made in section 33 of the Canadian Insurance Companies Act 
wherein loans to i a director of the company or its officer dr to the wife or 
child of any such director or officer are prohibited but a company authorised 
to transact life insurance may lend to any of its directors ’or officers on the 
secutity of the company’s own policies * » « » 

5 Loans to a director of company on a life policy, non-appli- 
cability of the Companies Act, 1956, sub-section (2) -Sub-section (2) of 
' thissdction jJrovides that the provisions contamcd'in section 295 of the Com¬ 
panies Act, 1956,s shall not apply to a loan granted, to a director of an 
insutance company when such loan is granted on the security of a policy issued 
to him on' his own life by the insurance company itself But such loan must 
be wilhm the surrender value of such policy Section 295 of the Companies Act 
has prohibited loans cither directly or indirectly to any director or his relative 
in any form without obtaining the previous approval of the Central Govern¬ 
ment on that behalf To obviate the difficulty that may cause in i granting 


1 >tn ti’ticajc (1877) 7 Ch D 132 
Alerruv Kamnn (15MG) A C 459 (1916) 
1 AH i- R Srs Alhtrl juJah v R^mef'oda 
Cufta t'bilC&l 7IS for a similar nroMSion 
sit S irO of ihc En^luh Act 

2 Aloftofljx fail Helyfcri Mining Co (1875) 
L U 711 I 869 sft also cbserMitotu 


icfl aiwcll 1 10 Bnitih Asbulot Co . fjJ „ 
Hoy,! (1903) iCh 439 ' ^ 

Covtmryicasc (1800) 14 Ch D f/d 
(W38)2 Andh W R 331 "lOM 

S 8fiDof«hc ActoflOIS 
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loins to 1 director of tlic msunncc company the provisions m sub-sec lonH 

of this section hive been made Moreover, by enacting those 
discnminition between an ordinary policy-holder and a director polic) 
which would hive otherwise been mide Ins been done with * 

6 Other loans prohibited subject to certain “^^fP****” v 
(3) —The granting of any loans or temporary advances either on njp 
of property or on personal security or otherwise ^ ^ tjg to oihw 

partner, as the case may be, or any officers of the .trtion 

have, generally, been prohibited undcr'sub-scction (3) ®**"‘*. jpccalM 
temporary advances to any insurance agents, whether they faactions a* 

ordinary agents, with a view to jacililatc the carrying oi^ ol tne 
such agents have also been prohibited under this TTitst 

exceptions to this generil rule have also been provided 
exceptions arc as follows . . t 1 

!» (a) loans as are specified in 5 ub*scction (1) of mortg^g'* 
insurer is permitted to advance logins clause (''') 

immovable i properly as provided m clause (<; 

' clause (n) of sul:hscction<(l) of section 27A , and ^ 

(6) temporary advances to any chief, special or 
facilitate the carrying out of his functions as su 
not exceed in the aggregate, j, , t juricg 

(0 the overriding renewal commission earned and 

year immediately preceding, when he is a cnic s 

00 the renewal commission earned by him or 

immediately preceding, when he is a specia a 
' ihsurance agent ' i ' ' ' > j' gjnl t' 

But provisions for granting temporary advances to tenei''*^ 

insurance agent who is newly appointed and has not earn 
commission Iiave also been made on conditions as follows 

' (0 that Such advances shall not exceed five hundred insura®^ 

special agent and one hundred rupees i in case ® y^arJ ^ 
‘ igcnk, and (n) that such advances are repaid within gi t* 

the date on which the special agent or the insurance b 


^ case may be, was first appointed 


i Butin granting sucht advances It must be seen that the 
all such advances to different agents must not exceed Rs ^ ’ or mor® 
of any insurer whose business in force is one crore 
Rs 5,000 in any other case This is what the explanation to 
provides The explanation being one to clause (b) of sub'scction t / 
spoken of m clause (A) thereof should be read along with this r 
the totallimit of Rs lO 000 and Rs 5,000 of such advances 
not be read as limiting the total amount to newly appointed ® 
limits the totil amount advanced to all agents spoken of in cla 
sub-scction ,(f) 

7 Loans or advances existing, their repayment, *** of 
and (5) —Sub-scction (4) of this section provides for the 
loans orad\inccs existing it the commencement of the 
ment) Act 1950 le 1st July 1930 Tins sub-scction provides . » 

loins or idvmces exist is at Ist Julv 1950 in excess of whit is 
section (3) the insurer must notify Uiose loins and advances to the 


✓ 


s 30] t tabilItV or OirecItor, Erd 
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Within thirty days from 1st July, 1950, and those loans and advances have 
to be repaid within one year from the said date, even if there was any contract 
to the contrary This sUb-sectioh saves the insurer from being liable for any 
damages in breach of any contract existing between him and the borro^^ cr 

1 Sub-section (5) of this section provides, on the other hand, for a contin¬ 
gency which makes any subsisting loan or advance, as contravening the 
provisions of this section On the occurring of such n contingency the 
borrower has been given the time of a period of three months to repay the said 
loan or advance from the dale of occurrence of such event Thvis, when a 
loan or advance is given to a director or any officer other than on his life 
policy which is m contravention of sub-section (1) of this section, such director 
or officer can repay the said loan or advance within three months from the 
date when such loan or advance contravenes the provisions of this section 
Similarly, where loans or advances are made to the agents in excess of what 
they would have received as permissible under sub-sccUon (3), such loans or 
advances become repayable to the insurer within three months from the date 
when such advances would contravene the provisions of that sub-section 
Likewise, where loans or advances have been made on hypothecation of 
property or personal security or otherwise except those permitted under sub¬ 
section (1) of section 27A, such loans hr advances are also repayable within 
three'months from the date when Such loans or advances wotild contravene 
the provisions of this section ^ ’ 

In short, these provisions have been made with a view to save ^ those 
loans and advances from being declared illegal outright from the date^when 
they contravene the provisions of this section,but that certain time is ' albwed 
for their repayment and beyond which they, would be treated as illegal ^ 

> 8'iLiability of the dsrector^oGQcer and agents in case of defaalt, 

I sab-section (6)—If default is made m complying with the provisions of 
I section (4) or sub section (5) of this section, sub-section (6) will come into pizy. 
This sub section speaks in mandatory language of the consequences of 
m repaying the loans or advances within the periods allowed m sub-tectS^ 

( Or sub-^ction (5), that is/ within one year or three months, as the tsrr 
' from the date when such' loans or advances would contravene gr yi - aS - cg 
of this section Besides other penalties to which a defaulter rr-T V ssaa- 
able under the Act, such defaulter, whether he is a dircclo-v 
* actuary, officer or partner or whether he is a chief, special cr snsr 

t must cease to hold office under the insurer or to act for chr lc«it 

< on the expiry of the said period of one year or iSrec coctsi m 

may be ' ' " 


30 If by reason of a contravention ofaaTcf t£s proviimns 

t„»b,hty of'd.rteior 23,any loss 

etc for lois due to contra IS sustained by the XdCTST" C'' f>*/ tfi^ Tw^l»f-v- 
ventions’of sections 27 holders cv'crv , * puiluy 

27Aand29 , r trs5-ay?T, managint: 

agent, officer o- fars-r h {'nowinslv* 
party to such contravention shal), wfVue C'eru'li'ce to anv 
penalty to which he may b. be tofntl^^'*'* 

severally liable to make good liis ancci; of juch lois° ^ 

1 Legtslaiipe eAanges . - ^,* ^ **^ 

2 s4p end object ^ prc iejl 

3 Jpptitjbililjr g. 

4 "Who ij knowtigly a fc g/, *- ^ 

' 
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1 Legislative changes —The,words and figures “section 21k 

jng m the section were inserted by Act XLVII of 19^0 , 

2 Scope and object —The' object of this section is tOniake the 
or any officer knowingly a party to Contravening provision! as to 

meats of assets, or investments of the controlled fund, or grantingol 

provided respectively m sections 27, 27A and 29 of this 
^ood the amount of loss sustained by the 4nsurcr or the policy ^ 
reason of the aforesaid contraventions, that js, if a 
otherwise than in terms of section 27 or the controlled fund otnc 
provided in section 27A or grants loan otherwise than m accordance ui 
29 and on account of these the insUrcr or the policy holders sus 
director Will be bound to reimburse the loss if he be knowingly a 
transactions being entered into in contravention of those . orovultfl® 

"Of the director or the officer concerned to make g6od the loss r h 
this section is without prejudice to any other penalty to whic ^ ^ 

liable under this Act » ' ' 

3 Applicability —For the applicability of the 

/there must be loss sustained by the insurer or; by the policy hoi 
^bc no loss either to the insurer or to the policy-holders due to 29, 
tions of any of the provisions of section 27, ° 

provisions of this section are not attracted because neither the “* 
officer ca'rt be called upon to'^'ake good aiiy msurtt 

or sustamed Further, for the applicability of this section tne #’ 

'policy-holders mUst prove 'that the director or the officer or id P 
cerned was knowingly a party to the contraWntions of any ol u fjience^ 
and for which the loss complained of was sustained by him or tn 
the applicability of this section there; must be' 

(»)' loss sustained by the insurer or the policy-holders, ano t / 
ooncerned must be knowingly a party to the contraventions 

I ‘m » ' «b ‘knoWi^S^rt 

4 "Who IS knowingly a party A person becomes jifcctoti” 
party’ when he knows by virtue of the position he holds, 

■manager, managing agent, officer or partner that by investing in^ ,^5 

1 under section 27 or by investing the controlled than 


wise than \ 


under section 27A, or by granting the loans or advances 'i 

section 29 he would be contravening those provisions of the Acl^ ncts'^*’ j 
under this context should mean the state ofromd entertained oy^j^ncf £• 
regard to exisung facts which he has himself observed or 
which has been communicated to him by persons 'vhose veme ^ jj t 
reason to doubt His ‘wilful negligence’ may also come withi 
phrasd ‘wilful negligence’’ means'that the officer m question ai 

acting or failing to act in a reprehensible manner and 

be excused if through mere inadvertence or error > of judgnie . ^cl^l 
endeavouring honestly to carry out bis duty, he does or omits ^ 

which apart from these words (knowingly a party) might 
liable A director of a company may be ignorant but if his i^ lit 
from his wilfully shutting his eyes to the facts, which arc * gWjiP’*^ 
equally gu ilty A loss is said to be due to a'person who is> know 
when such knowledge is cither the sole effective cause oftne 
connected with it as to be naturally contributing to it ^ 
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5 “WUhput prejudice to any otBtfr penalty ’—The words ‘without 

prejudice*, imported in this section mean that making good theioss by the,, 
director or the ofBc^r' concerned shall not of itlelf absolve t!ie director or the. ' 
officer from being liable to other penalty provided under this Act but hS will 
be liable to other penalty as ifnhc loss !iad not been InadegoQd^ Thus . 
section 102 of the Act, inter alia, provides that where any director, jnartagtng, 
agent or other officer or any partner who is knowingly a party to thq rfef'iult 
or ^ contravention shall be punishable with fine which may extendf td one 
thousand rupees and in case of continuing default or contraventioh with an * 
additional fine which may extend to five hundred rupjcs for every day d tnng ' 
^^hich)the'defauU or contravention continues * ( i 

j, Moreovef^ importing the phrase “without prejadice’| the making good 
the loss will not operate as estoppel In imposing the other penalty provided* * 
under the Act Although there Cannot be in estoppel igam>t a statute yet the “ 
Legislature in their wisdom having imported the word» “without ^prejudice’* ^ 
had set at rest that other penalties for conlrav'entions can be imposed ® 

6 “Jointly and leverally liable *,*—The obligations imposed upon the 

director or officer when contravening the provisions oif the Act mentioned m 
this section arc ‘joint and sevenl* at the same time and not 'joint* or ‘several * ^ 
When an obligation is joint and several, it contains distinct engagements,"that * 
of each obligor individually and that of all jomlly and different remedies majy 
be pursued upon cafch The obligors may be sued separately on their several ^ 
engagements or together on their joint undertaking ' j 

< 31 (1) None of the assets in India i of-any insurer shall, 

/ ‘ij . except m'the case of deposits*made with the 

be*kept **^'*”'*"^ ** Rcscrve Bank of India Under section T'oi* section ' 

" * I “ ' ‘ ’ » df *98 or in so’far as assets are required'to be vested 
in trustees'by sub-section'(4) of section 27, be kept otHerWise ‘ than 
in the name of,a^ public officer" approved by the Central Goviirn-^ 
went, or in fhe corporate name of-the undertaking, if a,, company, 
or in the name of the partners, if a firm, or m the name^^oi the » 
proprietor, if pn, individual i > v i 

* 'll ' ' i ! ■> 

(2) Nothing contained in this section shall be deemed to 
prohibit the endoKemeiit in',favour of a banking compa’hy of any 
security or other document solely for the purpose of collection or 
for realisation of interest, bonus or dividend. ‘ 


smopsi^ 


Legislative changes 
Object and scope 

ApplicabiUty * ' < ’ 

In whose name the assets ate to he 
kept, sulhsection (1) » * 


—(A) Exceptions provided in the 
sub section 

f 5 *‘Endorserrient tn favour'of a banking 
eompany “ sub-section (2) ‘ ' 

6 ^Analogous law under other Acts 


1 5«Nolc under S 102 post 

2 SttUmttkJhau Slats, 35 Pat 38j 1956 

1. Pat 425 I 

3 SeeAl/wony EUrsi, (1668) 18 Xd 


783 , Ksndtll V Hamtllm (I819j 4 App 
Ca8-504-x«S -25 Indian-Partnerihip 
Act IX of 1912 Si 42 and 43 Indian 
Qohtiaci ActlXc,fl872i > 


244 


THE INSUR'ANCE ACT 


■'(*) The word “India” 
Act LXII of 1956 


(1 ^ changes —(a) Section 31 was rc-numb'ered as sub-stchM 

011950 Act VI of 1946 and -igain substituted by ActXlMl 

occurring m sub^section ( 1 ) was substiMtd 

(c) The words and figures *‘or section 93*’ 'and the name of a pulijj 
oincer approved by the Central Government, or*’ occurring in sub-sedwaf i 

were substituted by Act XXV ong42 , . r 

2 Object and scope —Th*e object of^ this sectibn is to 
insurer in keeping his assets m India invested in the name of any mamji® 
of his choice hut that such assets have to be kept invested n^tbenam®® 
insurer himself when he is an individual and proprietor, in his corporate ^ 
when he,IS a company or m the name of the partners,'When hcisafoiii J 
st^h assets may be permitted to be kept invested in the namc^ofap 
oincer when the Central Government approves such name 

The scope of this section extends to all Assets of the ms irer m ^ 
except those deposited with the Reserve Bank of India undcr^««tJ<}«' 
section 98 of this Act and those which are required to be vested m jrus « ' 
sub-section (6) of section 27 The provisions of this section, in otbjr 
would reduce the temptation of the director or AfBccr of any 
the investments if they were allowed td be invested in tht hawc or 
other than that of the insurer as stated above 

Applicability —The provisions of this section arc 
insurers, whether Indtans or non-Indians, wliether such insurers are c 
bodies, or partnership firms or individuals ^ ; - 

asMt,=,1“ *he assets are be kept,'sabsett!oa(l) - 

Tf a nSbhe ■»«■««« busmets muft be kept W >« f 

rateft^me *" APP^t'ed by the Central Government, or (e) it' ,,ni 

Se nare Af W •<' '>“<='> undertekmg isia cempeny, "W , 

of the proprietor 7th a brm, or (li)’ 

P P ^'0 tf the undertaking ts an jndividual. ' ,, 

gtnerifL^e -But esceptloni to ibt 

g neral rule have been made,n the foBowrng onset 

' (■),assets deposited with the Reterse bW of loiia mtJ'f’'™ 

'orscctionDBofllie Act, and' , , 

(>0 assets required to bevelled in' 'trustees ' by sutsfClionfC) 
seciion 27 * 

05 aforementioned they are to be kept m 

pm^ilcdin th^s secuon a nndertab/>^ 

(2)—S«b-sc<^io^*^(2)*J)f”fi of a banking company/' 

or othet document in favoi> Permits the endorsement of "iny ^ tf 

collection or for rcilisiitnr,*^ ^ * 

make easy colJecS dwtdend C P'T 

*^ccnic due inicreii bonus or dividends as and wk 

MfliWr s -7 ^ «. -— - » ^ 

2- 0» Nctr 3 I . 7 s * 27 nya 


S 27 o eurrlnj ia •*'5 ,,1 »'*' 
obvious mifiske i It shout’ * ** 

lector, |f) ofS 27 
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An indorsement for collection merely makes the indorsee the indorser’s 
agent to collect the sum due An indorsement for collection “for my use” 
and the like IS not an actual transferor the amount and may be recalled at 
pleasure and *13 cancelled by the payee's subsequent indorsement to another 
mdorsee^for value Hence an indorsee for collection cannot transfer the owner¬ 
ship to another who has notice of the limited title and such notice is apparent 
m cases of restrictive indorsements He is bound to deal with the instrument 
as directed and may be compelled to deliver it up to the indorser * An 
indorsee for collection docs not get any property in the bill and cannot hold 
the acceptor liable where the drawer paid the amount of the bill before 
maturity to the indorser and rMeased the acceptor, although such indorsee 
has paid the amount to the indorser * 


6 Analogoas law ander other Acts —A similar provision is to be 
found m the Canadian Act where it has been provided that all investments 
and deposits of the funds of any company shall be made in its corporate name 
artd no , director or other officer thereof, and no member of a committee having 
uny authority in the investment or disposition of its^unds shall accept or be 
the beneficiary of, either directly or indirectly, any fee, brokerage, commission, 
gift or other considerations for or on account of any loan, deposit purchase, 
sale, payment, etc {see section 63 of the said Act) Section 49 of the Companies 
Act, 1956, also tnttr alta provides that* all investments, except those provided 
in that section, made by a company on its own behalf slial) be made and held 
by it in Its own name But for the facility of collection of any dividend or 
interest the company, ,may deposit any shares or securities with a bank being 
the bankers of company and for the,facility of transfer thereof may also transfer 
to or hold m the name of tlie State Bank of India or a Scheduled Bank being 
the bankers of the company/ such shares and securities otherwise than in its 
own name, , 


' 31A (1) Notwithstanding anything to the contrary con- 

‘I 1 ‘ d ‘ tamed in the Indian Companies Act, 1913 

(VII of 1913), or in the articles of association 
' *■ of the insurer, if a company, or in any contract 

or agreement, no insurer shall'after the expiry of one year from the 
commencement of the Insurance (Amendment) Act, 1950— 

I (o) be managed by a company or a firm, or 

t (6) be directed or managed by', or employ as manager, or 

f officer or in any capacity, any person whose remunera¬ 
tion or any part thereof takes the form of commis¬ 
sion or bonus or a share in the valuation surplus in 
respect of the life insurance business of the insurer, or 
^ (c)'be directed or managed by, or employ as manager or 

officer or in any capacity, any person whose remuner i 
( ' tion or any part thereof takes the'form of commis 

< Sion or bonus in respect of the general inburanct 

I I business of the insurer , ,, , > 


l Dewtonv JtU (lD06) 1 Qi G3S ' Mttfytel 
V Dtnt 5M 1 A 328 'r ' 

2. Rrjtttfwam v PvJioo 1 Hyde 155 
5 V IT L.R 




alioilMiT 2 C I Kt 
T TJn Untltd SuUt S A* 
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PjtG /idcici tflzit nOtiilng iri tliis ^ub-iS 2 Ction sfi ill 1^2 ^ 
to prohibit— ' • ^ ‘ ‘ 

(i) tile {Jaynlent of conlnlission Id a 
, Special agent or an insurance agent, m 

life Insurance h SitteSS procured^ by of tlm , 

him , ^, 1 aent 

(it) thepayment of commission to'* a' 

’ * or an insurance agent'jn respec ot^^^^^ 

insurance business procured by or tn S 


, (in) the payment of commission, wiiu r^i!'-iod as 

I the Central Government and for officer 

, 1 It may determine, to a person day of 

of an insurer who was, 'o”of 3 ° 

' ’ ' NovtWber, 1944 ,' employing^ on ao^ 

insarer, chief'agents or Aebusiciea 

, ( , continues so to do, in respect of insur n 

( procured by or through him t 

f 1 ' / • (iv) the employmentofany individual m 3 

‘ ‘ * other subordinate caJpaditywho,"as - ^yrauce 

’ “ ‘ agent, receives commissio'n^ in respec 

’ business procured by him , ‘ 

(v) the employment as an officer of any of 

t ti who receives renewal j commission i ^ jijj 

' insurance i business procured by 

>t ' capacity as ah insurance-agent or as . th' 

, , of agents before such employment ^jidnienO 

n , commencement of the insurance f t 

< I Act, ,1950, whichever isjiater; ' * j 

(v*) uheipayment^ofa share in’ the 'profits o 

_ , , insurance business , a.^ii 

’ . > ' rtrt a uniion*. 

' (vit) the payment of bonus many y^^f ^ cla**® 
M basis to all salaried employees ^ or ^ 

‘ them by way of additional remuner 

* bonus, m the c ise of any employee, fofS 

1 ing in amount the equivalent of,his si 

period which, in the opinion of to ih 
Government, u re.isonable having rega* 

I circumst inccs of iliCjCase u ^ ^3 

2 Notwitlist-inding mytliing to tlic' contrary 

the InOiin Comp-imes Act, 1913, or in the articles oi a» ^ 

of the imurcr, being a corrjp-in>,or m any contract 
no mmjgcr, minaging director or an) otlur person ConC” 


with the,approvj 


s'sfA] PitOVlSlOMS RELATINd'TO VlANM.CRS, ETC ^247 

W' manascmcnt ’of an insurer’s business shall be entitled to 
nomunte a successor to'his olHce, and noi person so nominated, 
whctlier before or after the commencem nt of t le Insurance 
{Amendment) Act, 1950, shall be entitled, to hold or continue in 

such office 

' (3) If in the case of any insurance company provision is 

made by the 'iriiclcs of associ \tion of the company or by an agree¬ 
ment entered into between any person and company for empower¬ 
ing a director or manager or other * fficer of the company to assign 
Ins office to any other person, any assignment of office made iii 
pursuance of the said provision, shah, notwithstanding anything 
to the contrary, contained in the said provision or m section 86B 
of the Indian Companies Act, 19I3, be void , 

’ (4) No person shall h^ve any right, whether m p'ontract’ 
other'wise, to any compersation for any loss incurred by reason of 
liie operation of any provision of this section i 

* sr/fppsis . M I 

' 1' Leeulativt (hangef 6 Cmmtssm, l>onus or ikart mjMjr 

2 lObjeet and scope ' 'prop, permuftoiltt^ o/, sub-ft^ 

•S* AppUtahdtly « (1) “ i, i"*, 

4 '^JicttoUhstandvig mjthtng to the 7 SominaUon of a suteessor to ojpM, no* 

* itonUifj cifUainei, etc sub-seetten ' permtled, sub-sectm (2) , , 

(I) ' ' ' ‘ 8 Assignment of opce^b^ a director, 

5 shall’*, tit, sisb-seetim mortoger or other o^cir, pttmu^ 

fii - (1) • M [ r » ' ' sibilitjf of iub-sectionfS) j 

• —(A) Commission '9 Compensation for anv loss, sub^ 

> ’•^{pyBonus ' section {4) * ' i ^ 

1 Legislative changes—Section 31A was mserted by,, Act XLVII 
of 1950 ' 

* ; >T ) ^ * ' ' 

, j 2 1 Object and scope —The object of this section is to control the 
expenses of management paid by an insurer by appointing managers or”otheV 
officers whose remuneration, cither wholly i or in part, takes the fohn of 
commission, bonus or a share in the valuation surplus in respect of the life 
insurance business or commission or bonus in respect of the general insurance 
business Another object is to prohibit the employment of any company or 
firm to manage the insurance business of the insurer It also prohibits nomi¬ 
nation of a successor or assignment of office by a manager, managing director 
^nd other officer , i i J 

' ” The 'provisions of this section with regard to the articles of association 
of an mSdraned company or’with regard to any contract or agreement in case 
Ofa’ny insurer whereby appointment of manager or any officer was made o») 
<he basis of commission or bonus or on the basis of a sh-irc m the valuation 
surplui or the employment of any company or firm io manage the business 
of the insurer were to come into full force after the expiry orone~year from the 
commencement of the Insurance (Amendment) Act 1950, i e , the i 

restricting such appointments were to come into full force on and ^ 

July,^1951 After said date any manager or officer holding ' 
any insurer otherwise 'than on salary basis shall cease to hold or 
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1 , I 

in such office So also ivhcrc the business of the insurer ,^va5 being 

by any company‘or firm, such management would also automatiw ^ _ 

and from 1st July, J95J But with regard to the 

m^oflicc or any assignment of office by a director or ® ^ 

of the company to any oilier person shall not be effective 'after tw 

mentof the said Amendment Act The office of the sfiil 

of the assignee shall be void after 1st July, 1951 

not be entitled to any compensation Ibr the loss of his olFicc o> 

provisions of this section , , 

3 Applicability —The provisions of this section arc jntl 

insurers whether they be incorporated bodies or firms or i 
irrespective of whether they carry on life insurance business 

class of insurance business 

4 '*Notwithstandiog anything to the contrary 

section (1) —The expression 'notwithstanding anything' to the of tlit 
tamed’in the Indian Companies Act or in the articles ol ^ ° gy^p 


iniurance company or in any contract or agreement, means 


^ •eemem, nicaiw”— 
there may be provisions in the said Act or in the articles AtU 

be subsisting contract or agreement valid under the Indian U) [altetp^ 
provisions made in sub-section (I) of this section will prevail niicla^ 

visions will nullify the provisions bl the Companies Act, ana ^ 
association and will make the contract or agreement otherwise 
inlaw ^ Thus, if there beany provision tn the Companies 
articles of association of the insurance company that the l pren^'^ 

of the insurer could be managed by a company or by a “J”** “ vcac n®*® 
would have no legal force nor validity after the wpiry if iul 

commencement of the Insurance (Amendment) Act of 195W ao j ^ » 
manager or officer was appointed under any contract or share/ 

renumeration^which would take the form of commission or ai,cf /rj 
the valuation surplus, such contract or agreement would ^ner“ 

the expiry of one year from the date of the commencement oi me 
ment Act ' „ \ 

5 "No insurer shall", etc , sub acctlon 0) 

normally connotes undoubtedly a mandate on the part of the 

also connotes an obligation upon the person or authority to whom a 

IS issued In order to place a proper construction on that _ if,c of^ 

must look to the scheme of the Act in order to determine what^ 
quenecs which the law has laid down as a result of non-comphanw 


consequence may not be stated m the law at all When 

apparent m the law, U is possible for the Court to take the view tua 
the Legislature has used the expression 'shall’, it must be 
directory or procedural rather than mandatory m the strict sens® rcloJJ 
the Word Miall is mandatory, it can b® 

^ context and intention otherwise demand , 5100 *“ 
e can be laid down for deciding whether any particular 
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' I 

Statute IS mandatory or only directory ' For ascertaining the real intention, 
the Court may consider, tnter alta the nature and design of the statute, and 
the consequences which would follow from construing it one way or the othet 
and above all, whether the object of the legislation will be defeated, or 
furthered ® 


Judging from the tests laid down as above, it may be said that the word 
‘shall’ used in this section should be construed as a mandate to the insurer 
The mandates under this subsection are that after the expiryi.of one year 
from the commencement of the jnsurance (Amendment) Act,, , ^ 

(t) he will not pcrnlit his undertaking to be managed by a company or 
I a firm , or t > > , 


(li) he will not permit his undertaking of life insurance business to be 
directed or managed , or ^ 

(«i) he will not employ as manager or officer or iin any capacity any 
person whose remuneration or any part thereof would,consist of 
commission or bonus or a share, in the valuation surplus , or ,, 
(ic) he will not permit his undertaking of general insurants business 
to be directed or managed by, dr ^ ‘ * 

(p) he will not employ as manager or ofheer or in any Cajlacit^^'dny 
person whose remuneration or any part of it would also consist bf 
commission or bonus < > u m f 

(iC) Commtjston —Ordinarily the word *commissi6ija* means refnUheratibn 
payable on pecccutage basis on the amount involved Such 'commission is 
generally payable to agents for their introducing business to the principals 
The Companies Act, 1956,, provides for the ^total managerial r^munerati6n 
payable by a public company or private company which iS a subsidiary dfa 
public company on a commission basis Such remuneration must not eicceed 
ill per cent of the, net profits of a company for any financiat^year''(seclion 198) 

I Similarly, a director, who is either in the whole-time employment, of the com¬ 
pany or a managing director may be paid remuneration 'either by way of a 
monthly payment or at p specified percentage of the net profits'of the'company 
or partly by one way and partly by ihe other ' But 'exccpViwilh the approval 
of the Central Government such remuneration 'must not* fexceed5 per cent of 
the net* profits for‘one such director or 10 per cent for all of them together if 
there is more than ,one su6h director^ Besides the Companies Act)also 
permits a company to pay a commission to any person m 'consideration of 
^(a) his Subscribing or agreeing to subscribe' for any shares 'or debentures of 
'the company,^or(6) his procuring or agreeing to procure subscriptions for 
any shares or debentures of the company , provided the payment of such 
commission is authorised by the articles tand percennge of commission does 
not exceeds per cent of the price m the case of shares and 2i pefqentofthe 
price m case of debentures * ( ' f i i 


^ ' ’ Under this section payment of commission by way of remuneration or 

partly by one way and partly by the other has been prohibited to any (director, 
manager, officer or any person m any capicity except to a chief agent, special 
agent or an insurance agent in respect of life insurance business and to a 


Banwartlol Agano lla v Slal$ of Bther I9SI 4 
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principal agent or an insurance agent in respect of general insurance u 

or to an individual in a clerical or other subordinate capacity whoalsap 

cures business as an insurance agent ^ 

^ (5) Bonus —Bonus in the industrial sense as understood 

come out of the available surplus of profits and when paid, it nils 
wholly or in part, between the living wage and the actual ' 

addition to the wage m that sense, whether it be called contmgen 
mentary Nonetheless, it is labour’s share in the profits and e 
remuneration which takes the form of a share m profits ^ ^ 

6 Commissioo, bonds or share in the P™®*' 

Proviso, sub-section (1) —Remuneration by way of agents 

in case of life insurance business, to be paid to a 
an insurance agent for business either procured by him insuri'' 

in case of general insurance business i to a pnncipal a^nt or 
' agent for business either procured by or through him not^ 

ol commission is also permitted to be paid to a person who m ^ ^ Is* 

officer of the insurer but who was employing chief or ^P®*^** 50 to 

November, 1944, in respect of insurance business and ,c *Ve 

- - must be made with 

would be deternunw i 
insurance agent 


But payment of commission to such a person i 
of the Central Government and for the period as 

Again an employment of an insurance og-. n^ritioo 

subordinate capacity is permitted In such a case his 
partly by salary and partly by commission i because , 

procuring insurance business he will receive his commissio 
procured and as a clerk he will receive his salary Similarly, 
of any individual receiving renewal commission gancffP^J^ « 

business, as an officer, is permitted So also a person who^ ^ person 
agents could be appointed as an officer but before c^iployii^ j^jpt oft-, 

must be seen that before such employment or before the com cnjpbf^” 

Insurance (Amendment) Act, 1950, whichcver'is later, he wa 
insurance agents , ^ ^ ' d 

• Bonus in any year is also permitted to be ,paid to all i,aJii * 

or to any class of them but its payment must be on a n mount i 
should be paid by way of additional remuneration and its j ^}JC P^,. 
exceed in amount the equivalent of his salary receiving 
of months up to which such bonus could be added would he wiu ^ 

of the Central Government It will determine such 
reasonable having regard to the circumstances of each case ' 
vary from insurer to insurer , ^ept dj 

Clause (rt) of proviso to sub-section (1) abo permits 
share in the profit of general insurance business But such pay 
in the profit of life insurance business is not permitted 

Z . of a euoccssor to oBTsce not 

j*) ~*Sub-5cction (2) of this section prohibits nomination of a s'* 
by manager, managing director or any other person concerned W* 


roent of an insurer s business Even when such a person is 
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of them irrespective,of whether such nomination was made before or after the 
commencement of the Insurance (Amendment) Act, 1950, and whether such i 
nomination is m terms of any contract or agreement or is m pursuance of any 
provisions'of the Indian Companies Act,' 1913, or of any provisions in the 
articles of association, his nomination will be null and void and he mnst be i 
precluded from holding or continuing in such office 

The Companies Act, 1956, does not make any provision for nomination 
of a successor to office by manager or managing director except the nomina¬ 
tion of two directors by the managing agents to the Board of Directors when 
their total number exceeds,five and one only when the total number does not 
exceed five ^ But certain private companies provide in their articles of associa* 
tion that the business shall be managed by 'governing directors’ or a sole 
‘governing director’ of by ‘permanent directors’ or "life directors” Such 
articles ^also provide that in the absence of the ‘life director’ or Jpermanent 
J *-<'ctor' person or persons nominated by him should be the ‘permanent’ or 
hfe’ direttr® ‘J 

8 Assignment <f£Roo fay a director, manager or other oStcer,' 
permissibility of, sab-sectiod 13)*—Sub-section (3) of this section prohibits 
assignment of office by a director oi manager or other officer of a company 
to any other person even if such assignment could be permitted under the 
articles of association of the company or eveniftherre exists any subsisting 
agreement to that effect, and even when such assignment of office is made 
pursuant to the articles of association or m terms of the agreement 

Section 312 of the Companies Act, 1956, provides that any assignment of 
bia office made after the commencement of that Act by any director of a 
company shall be void The Supreme Court m recent case has observed that 
the word ‘assignment’ does not mean or include ‘appointment’ An 
‘appointment* has nothing to do with anything passing from one to another, 

U connotes the'putting of someone m a vacancy The acts constituting a 
transfer and an appointment are therefore wholly dissimilar ® 

Similarly, section 343 of the Companies Act, 1956, provides that the 
managing ‘agent of la icompany shall not transfer his office to another person 
or enter into any agreement or arrangement with another person by or under 
which the managing agent parts with, or which has the effect of transferring 
his right to manage the whole or substantially the whole of the affairs of the 
company lo favour of or to that other person unless approval of the company 
in general meeting and also of the Central Government has been accorded to 
such transfer, agreement or arrangement Undci the said Act the managing 
agency has been made not to be heritable except where such agency is held by 
an individual * So also under the said Act arrangement of his office by 
manager has also been prohibited ® 

9 Compensation for and loss, snb section (4) —Sub-section (4) o 
this section saves the insurer from paying any compensation to any person for 
losi of his office or his remuneration by Virtue of the operation of the provi¬ 
sions of this section Section 318 of the Companies Act, 1956, prohibits 
payment of compensation for loss of office to anyone except to managing 


I 

2 . 
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5m S 377 of the Companiei Act 1956 
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where a managing dtrector of company 


in exerciie of his powers under the articles 
appointed by bis will one G as the manag¬ 
ing director to hold the office alter bis 
death the exercise of the power was legal 
and did not offend S 312 of the Act 
4 Su Ss 344 and 345 of the said Act 
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Power to restrict pa>- 
ment of excessive remu 
neration 


or whole time directors or to directors who^arc managers But c p 
tion IS pivablcito a mnnagmg agcnt^(i) where he loses his onice on JJ® 
struction or amalgamation of his managed company and he is not ^ 
the reconstituted or amalgamated company, (n) where he ^ jt 

the winding up of the company not due to his own default or neg ig - 
(lit) where his office is terminated for any reason, such as, where tn r 
becomes a Government company ® 

(1) The Central Government may if it is sawW 2 
any insurer, in the case of an 
in sub clause (a) (ti) or sub-clause (6) o 
of section 2 in respect of all insuran ^ 
transacted by him, and in the case of any other 
of the insurance 'business transacted by him in India, is 
person remuneration, whether by way of commission P- jjjs 
on a 'scale disproportionate acbordmg to the norma 
prevailing in insurance business, to the resources 
upon the insurer to comply within six months with sue 
as It may think fit to issue in'the matter, and if ‘^‘’“’Prjijj (trf! 
the directions so issued requires the alteration of ° .pon, s® 
of the contract entered into by the insurer Avith such p ^ 
compensation shall be payable to such person by the jj 
reason only of such alteration or of the resignation ol jjjjtW 
if the altered terms are not acceptable to him and no P i jj(ii 
way of renewal commission or otherwise shall be ma ij; 

person by the insurer in respect of any premiums pa 

date of such resignation except at such rate as may ue r 
by the Central Government in this behalf juHoii 

(2) Every insurer' shall, before the close of the m ll' 

ing every year, submit to the Ccntroller a statem 
prescribed form showing the remuneration paid, jjete s®'* 

of commission oi otherwise, to any person in cases ' 
remlraeration exceeds the sum of five thousand rupees m 

(3) Where any person not being a chief 

or special agent is in receipt of remuneration ex if 


agent c --t,™-- ,, , mail i 

sum of five thousand rupees in any year, the Control! ^pjo d 
notice in writing, require the insurer to submit certine 
the agreement entered into between the insurer ana ',5,1,0? 
pemon and the insurer shall comply with any such 1 
ivithin the time specified in the notice 


SWOPSIS _ 

Lfgolaltvt ehan^et " ’ - 

Object and scope , 

Appheabthij 

Pctt/r 0 / the Central Cavernment^ 


4 Stt 


sab'SJftton ( 1 ) 


Submtssten of Tel^f^> 
sub-seetton (2) ,, 

Power of the ControlUft 

(3) ^ 
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1 Legislative changes —•Section 3 IB ix'as inserted by Act XLVII 
of 1950 

2 Object and scope—The object of this section i3 to check payment 
of excessive remuneration to any person in the employment of the insurer 
made whether by way of commission or otherwise The scale of pay must 
not be disproportionate to the resources of the insurer and should be according 
to the normal standards prevailing in insurance business In case of such 
disproportionate payment, the Central Government has been empowered to 
call upon the insurer to comply with its directions in this regard specially in 
the matter of scaling down such remuneration even by alteration of the terras 
of any existing contract and the person who is affected by such alteration \VouId 
not be entitled to claim any compensation for the breach of the terms 6f 
contract 

^ Where any remuneration paid by an insurer to any person m any year 
exceeds the sum of five thousand rupees whether by commission or otherwise, 
It is obligatory upon him to submit to the Controller a statement m the 
prescribed form showing the remuneration paid In case of remuneration 
payable to an insurauce agent the Controller has been given the power to 
require the insurer to submit to him certified copies of agreement between 
such agent and the insurer when the remuneration payable to such insurance 
agent exceeds five thousand rupees m any year Even when a person resigus 
because of the alteration of the terms of the contract he would continue to 
get the renewal commission due to him but the rate of such commission 
should be approved by the Central Government 

3 Applicability —Tiie provisions of this section are applicable to 
(t) insurers specified in sub-clause (o) (tt) or sub-clause (6) of clause (9) of section 
2, 10 , insurers having their or its principal places of business or are domiciled 
in India and any body corporate incorporated under the Companies Act, 1956, 
carrying on the business of insurance To these classes of insurers,the 
provisions of this section are applicable to all insurance business transacted 
by them, and (n) any other insurer, »e , other insurers not being insurers 
mentioned in (i) above, the provisions of tHis section arc applicable to the 
insurance business transacted by them in India 

4 Powers of the Central Government, sub section (1) —Sub-section 

(1) of this section confers discretionary powers upon the Central Government to 
call upon an insurer to comply with the directions given by it to him Such 
directions can be given only in cases where the Central Gavernment is satisfied 
that the said insurer is paying remuneration to any person on a scale dispro¬ 
portionate to his resources and not m accordance with the normal standard 
prevailing in insurance business Remuneration may partake of commission 
or otherwise, i r , it m’ly be also a salary or partly salary and partly commission 
The criterion for taking actions under this sub-settioii are ^i) payment to any 
person, (ti) remuneration either by way of commission or otherwise, or (tii) a 
disproportionate scale, (a) which is against the resources of the insurer con¬ 
cerned, and (6) not in accordance with the normal standards prevailing m 
insucrance business The payment of remuneration spoken of m tins sub¬ 
section, relates to (i) all insurance business transacted by him when he is an 
insurer within the meaning of the definition m sub-clau«e (o) (ii) or sub-clause 
(6) of clause (9) of section 2 (»») all insurance business transacted by an 
insurer m India when he is an insurer other than those dcfii? «d in the aforesaid 
^wo sub-clauses of clause (9) of section 2 of the Act ^ 
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tiiic df Eic directions tlJat can be issucc^ by the Central Govciilifibt 
^ursu'int to tins sui>sccfiod to ^quife the alteration ofanyofthetermsoiw 
Contract eiitered into by t)ie insured wiih' the p’errfon receiving pajmwit n 
CJtcesS within the meining of this sub-section When' any ^uch 
issued, it IS obligatory upon the insurer to whom such aircctions SfehJot 
comply With them within six months The period within which coiDpw« 
wirii^ Its directions has to be made may also be stated in the directioai 
But in any daSe itg compliance has to be made within six months 
date of the receipt of the recJuiSitlon from the Central Government 

The employee of the insurer who is (liefy (o fee affected by the 
teyms has the opuuf accept the altered terms'or to fehiSe/d 

In the htter case he has to tender resignation But his 
account of the altered terms being not acceptable to «IP ^^re 2 dd 

him to claim any compensation from the insurer on account ol tnc» 
contract occasioned by virtue of the alterations of the terms of hu^J 
contract with the insurer concerned The alteration having to be rosac “ 
directions from the Central Government ,m conformity with the pr° , 
Of this sub'Section, the insurer concerned is saved from the liability P' 
of compensation to winch he would have been olhenvise liable mb 
contract for damages under the general law ol the land r <t 

The cmrfoyee who resigns on account of altered terms being jot 

able to him suffers from another disability, namely, that he wiU not P“. 
renewal commission in respect of all premiums paid after the 
resignation at the agreed latc but will be paid such renewal commit 
a rate which is approved b) the Central Government in this behalf ‘ ^ 

. 0,4. ®* return, insurer’s duty, 
section (2) of this section is mandatory The provisions herein eay^ - jjjj- 
insurer to submit to the Controller a statement m the prescribed y of 

therein the remuneration paid by him to any person, whether ^ 
commission or otherwise where such remuneration exceeds the . jJoK 
thousand rupes in any year The return has to be submitted bcfcie to 
ni j every year But no such statement “'“'“j ,hc is® 

med where such remuneration paid to his employees does not exceeu 
ol live thousand rupees in any year in respect of any of his employees ^ 
the Insurance Rules, 1939, provides that sH® 

seet.oLonfcr''„f 'a"b-sect.on (3)-Sub-secn<mP>°f,*J 

renumnvh?™^ i!"“P'’'' ‘be Controller to issue a notice upon a 
S hism'i w.so.r''’""' copies of the agreement be‘"'=‘" f sgeol»' 

speciat acent or ‘‘’b® must not he a chief agent, pes®^*^ by s^® 

special agent or any person when the receint of remuneration oi yj. 

ConSeVs“®rTau°'’ t'’’' “"“ened exceed^ Rs*^5,000 s® anf V'f ,v,lkie 

wC™the ,„su,er\n be writing and must specify ‘b' 

by insurer it is comply with it When such lj,e 

and within the to comply uith that requumon mentioned 

xshen c remune?.! *^‘^*^*« Controller has ‘ gjAt. 

■priLipara^irSrTp'raltenf 5,000 relates tootbitf 

^‘’'“’•'•erslinn, after the commencement 

mcM of Act, appoint 1 manajm" agent for the 

■ ndonibc »«nur>ejatioa ^IIS buSmcSS 

1 '^y‘w «o IlkrtTi 
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I (2) Where any insurer engaged in the business of insurance 
before the commencement of this Act employs a m mgmg agent 
for the conduct of the business, then, notwithstanding anything to 
the contrary contained in'the Indian Companies Act, 1913, and 
notwithstanding anything to the contrary contained in the articles 
of the insurer, if a company, or in any agreement entered into by 
the insurer, such managing agent shall cease to hold office on the 
expiry of three years from the commencement of this Act and po 
compeiisation shall be payable to him by the insurer by reason 
only of the premature termination of his employment as managing 
agent 

(3) After the commencement of this Act, notwithstanding 
anything contained in the Indian Companies Act, 1913 and 
notwithstanding anything to the contrary contained in, any agree¬ 
ment entered into by an insurer or in the articles of association of 
an insurer being a company, no insurer shall pay to a managing 
agent and no managing agent shall accept from an insurer as 
remuneration for his services as managing agent, more than two 
thousand rupees per month in all, including salary and commission 
and other remuneration payable to and receivable by him for 
hi^.seryices as managing agent ' ' , 


smopsis 


1 Object and scope 

2 ‘ Managing agent, meaning p/ , 

3 Managing agent to continue for a 
i'certain period, sub-sectwn { 2 ) ' < 

4 Itabtltij of insurer for loss of 0 ^ 9 ,^ 


to managing agent, sub section (2) 

' Remuneration of the managing agent 
sub-section (3) , , «» s » 

(a) "Olhir, rimmtratim", meakme 

. ■ <1 

, , . 1 , Object and scope —Tlie object of this section is to abolish marno.n™ 

■ agency sptem of managing insurance business whether the insurance Ses? 
IS carried on by any incorporated body or partnership, firm or indSaf 
Sub-section (1) issues a mandate on every insurer not toknboinl a mil ‘ 
agent for the conduct of the business after the corarnenccmem of the ”'*Sing 
Act. 1939. 1 « . after 1st July, 1939. when the said Act w^broS 
But the following sub-sections saved the continuance of such nfanai"* 
appointed before the commencement of the said Act for a oenoH nf 
oSfy since the said date and the manageriaTmi^kneratmr o?!! mf 
agent was fixed at a fixed figure of Rs 2.000 per month which is^S ™'«':iging 
overall remuneration'to be payable to him including salary and co^miST 
and other remuneration payable to him and receivable bv him 
a, managing agent This section nullifies a ™ contoerTomra^ 
provisions of this section Even the provisions of the Companies Am r^l . 

mrlhc o?t?irs«tion°^'"’^"“®“'« ‘-O" -e cxduded bf 

2 Managing agent, meaning of —St, Note 9 under section 2 
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business ^fte^ the commencement of this Act, sub-section (2) saves the appoint 
ment mndc before the commencement of the Act of such , , 

-ippointment \vould continue only for *1 limited period of ^hree yea 
said date and not beyond it Such managing agent ° rvcfih' 

Act came to be commenced was to cease to bold the oincc on i p / 

said period of three years, even though contrary /vmoanies 

in the articles of assoc ation of the company or the provisions ol ^ 

Act may not require such agent to relinquish his office on tha 
under the articles of association or under the Companies Act, n 
in office for a longer period than three years as required , 1 .-articles 

‘ Neither the provisions m the Companies Act nor thc.provision ^ 

of association nor any contract between the insurer ^nd managi g g 
in any way extend the said period of three years 

4 Liability ot Insurer, for loss of office, to maoagmS 
section (2) —Sub-section (2) further provides that a managing s ^ 
be entitled to any compensation for premature 

managing agent to which he would have becn^otherwise entit g person 

provisions been made in this snb-scction Normally due 0 ®^ 

is entitled to claim compensation when he ceases ,toholdf,tn 
to any fault on his part ^ tj» > * ' \ 

5 Remuneration of the* managing agent] B“h ^^njurance Att 

managing agent appointed' before the'^commencement of tne ^^ 

1939 and continuing in office for a .limited-period y.Lj gs 

must not accept from the insurer as remuneration for ''' 

agent more than two thousand rupees per month m all reniunctat'^® 
Rs 2,000 would include his salary and commission and ow 
payable by him for his services as managing agent 

Under section 360 of the Companies Act, 1956, the 
maybe paid by a'company to itsmaiiaging been 

‘exceed the remuneration" which he would have earned ifn® .^hichc'C*’ 
for the unexpircd residue of his term Or''for three earned 

calculated onjthe basis of the average, remuneration on ^ 

during a period of three years immediately ’preceding me aa ^ 

office ceased or was termimtcd, or where he held the ofiice lor 
during such period ^ ^ 

The overall amount ofRs 2,000 per month payable to 
agent under this subsection is irrespective of the ” V^nianagn'S 

Act or m the subsisting contract between the insurer and the m ^jr 
providing n greater amount than Rs 2,000 A mandate has a 
to the insurer not to pay to the managing agent a greater sum ^ 0 !- 

for his remuneration which would include his salary, ^uTfot hu 

remuneration cither payable to him or receivable by him 1° 

as such j ' I ^ - 

(a) “Otktr Tcmuneration”, mraning 0 /—^The expression 
ration’ would include any expenditure incurred by the j 

mg agent on rent free accommodation and other benefits ® 
dehned in explanation to section 128 of the Companies Act, 193^ 


I S«aU3 Nolc9under S 31A sufra 
? lori«nmtf»uonia)»l.letothe NUnsging 


Ajent under the 

Si 318 , 349 tnd 350 c«‘" 


S 32A] 


PROHIBIIION Ol COMMON OmCER 


257 


32A (1) A managing director or other officer of an insurer 
^ specified in sub clause (6) of clause (9) of section 

Ptohibiuon of common n \ it* 0 i ii 

officer and requirement 2 and Carrying on life iiisurance business shall 
as to whole-time officer ^Qt be a managing director or other officer of 
any other insurer carrying on life insurance business or of a 
banking company or of an investment company 

Provided that the Central Government may permit such 
managing director or other officer to be a m in aging director or 
other officer of any other insurer carrying on life insurance business 
for the purpose of amalgamaimg the business of the two insurers or 
transferring the business of one insurer to the other 

(2) Where an insurer specified in sub-clause (b) of clause (9) 
of section 2 has a life insurance fund of more than twenty-five lakhs 
of rupees or insurance funds fotaUmg more than fifty lakhs of 
rupees, the m mager, managing director or other officer of the 
insurer shall be a whole-time employee of the insurer 

Provided that the Central Government may, for such period 
as It thinks fit, permit the employment of any specified person as 
a part-time manager, managing director or other officer of such 
insurer 

(3) Nothing m this section shall prevent— 

(a) the manager, managing director or other officer of an 
insurer being the manager, managing director or other 
officer of a subsidiary company of the insurer with 
the previous approval of the Central Government , 

(р) the manager, managing director or other officer of in 

insurer, exclusively carrying on life insurance business 
being the manager, managing director or other officer 
of an insurer not carrying on life insurance business , 

(с) any officer of a branch of one insurer carrying on 

general insurance business from being any officer of a 
branch in the same town of another insurer carrying 
on general insurance business , 

(d) an officer in the employment of an insurer from giving 
professional advice 

Explanation —In this section the expression ‘officer* does 
( not include a director 

I sr/{0psis 

\ Legtslaltve changes 

2 Object and scope 6 

3 Applicability 

* 4 Management of Itfe insurance com- 7 

f panytvUha banking or investment 

f or another life insurance company, 8 

prohibited, sub seclton (1) 

5 Common management permitted tacer- 
' S3 

5 / 


lam cases, proviso to sub-section (1) 
Whole-lme employment when neces¬ 
sary, sub section (2) 

Part-time employee hts appoint¬ 
ment, proviso to sub-sectfon (2) 
Common iranager, managing directoe 
or ojficer appointment of suh-set- 
iion (3) 
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of 1950 change* —^Section 32A has been maerted by ActXlVH 


2 Object and scope —The object of this section is “to proBii 
insurer and banks from having common officers and to require inaureurf 
more than a certain size to have only whole-time officers Butcxccpwu 
made in sub-section (1) where the Central Government has been given tlic 
discretion to permit such common officers m cases of amalgamation of if> 
insurance companies or transfer of business of one insurer to another '' 
is have also been mnrio .n insurer '’QO 


insurance companies or transfer of business of one insurer to another ' 
exceptions have also been made in sub-section (3), thus, insurer '’ad ^ 
subsidiary company may h ivc common officers xvhen approval is accorded cf 
the Uentral Government, or insurer carrying on life insurance business snj 
nave common, officers with an insurer not carrying on life insurance bwmes, 
or insurers carrying on general insurance business may have common officcris 
respect of their respective branches in the same toivn The p ohibitioiu 
envisaged in sub section (1) will not apply to an officer giving professions 
advice to two or more insurers So also these prohibitions do not appij 
a irector, th xt is to say, a director of one insurance company can ^ , 

of another For the efficient management of life insurance or other itisur 
business provisions for appointing manager, managing director or oth ro 
as a uhole-time employee of the insurer has also been madcintb^*^, 
Ihe Gentral Government have also been viven the power to permit the emp 
specified person as a part-Ume manager, managing d‘r« 
other officer of such insurer 

Apphcability —The provisions of this section are 
isurer specified in suh-rlatie.» rM r.f of «pf;tion2 oftn®,y. 


o Appucaouity—The provisions of this section are 3ppfi^°7 . 
to an insurer specified m sub-clause (i) of clause r9) of section 2 oftn‘ 
carrying on life insurance business, that is the insurer must be a 
corporate mcornorated unHi-r amr r/s-___ m force la 


'•‘‘“ying on lue insurance business, that is the insurer must 
ff « under any law for the time being m force m 

“fPorate m the relation of a subsidiary 

Act, 1956 (previous Act Vllof', 

Indirectly it also applies to a banking company or an investment conipa”! 

4 Management of insarance company common with a bar .j, 

nmbih'f company prohibited, sub-sectloo (1) -What 

fwto u' management of a life insurance company by a Wi 

a tank no" Who IS also the managing director or other 

Thu^ , i “e of an investment company or a life insurance co®F „ 

‘"‘"'“Sing director or a manager or anv officer of a life „ 
X?r there,‘hc office of a mfnaging director or a manager " 
insurance company or an investment conips f 

office nf n h^Ji ^ Conversely, a managing director or a ®, 1 ,^ 5 jff 
office in a company or investment company cannot hoi ^^ 1 "^ 

diVector of an company Similarly where d4 is 

msmer /caroira™ he cannot Lid the same office 

) ng also on hfe insurance business 

management permitted m certain case* 
two life insuranrr rnm**” to s«b-scction (I) permits common 
into one or uhen nr, when they propose to amalgamate tbci 

application can be ■u a^d^^a^Hr^;!;Tm^^,^’::L— 


S„ Von, or ,be Co,c,o„ , „f 


Note, 5 (a) and 7 ,o) and 0) ^ 
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by both to psrmit the mmaging director or oth r officer of A to be the 
managing director or other o4is,er of^ and vice versa Whei his or their 
application IS granted by the Central Govermient permitting him or them to 
have common managing director or other officer, then only the managing 
director or other officer of A may also hold the office of the managing director 
or other officer m B otherwise no common managing director or other officer 
would not be permitted as sub section (1) would be bar to such appointment 

6 Whole-time employee, when necessary, sub-section (2) —Sub 
section (2) of this section provides for the circumstances when the manager 
managing director or other officer of the insurer must be in the whole-time 
employment of the insurer The circumstances when such whole time appoint¬ 
ment must be made are— 

(i) where an insurer being an incorporated body under the Companies 
Act and as defined m sub clause (A) of clause (9) of section 2 has 
c life insurance fund of more than twenty five lakhs of rupees and 

(li) where such an insurance company has insurance fund totalling 
more than fifty lakhs of rupees 

Thus, where an insurance company carries on life insurance business 
only, it must have its manager, managing director or other officer to be in its 
whole-time employment when its life insurance fund exceeds Rs 25 00 000 
and It carries on othe- insurance business when its insurance funds total more 
thanRs 50,00.000 

7 Part time employee bis appointment, proviso to sub-section 
(2) —Apart from the appointment of whole-time manager, managing director 
or other officer an insurance company having a life insurance fund exceeding 
Rs 95,00,000 or insurance funds totalling more than Rs 50 00,000, as the case 
may be, may also appoint part time manager, managing director or other 
officer in its establishment But before any such appointment is made the 
insurance compan) must seek the permission of the Central Government to 
permit it to so appoint and when the Central Government accords such permis¬ 
sion wherein it will specify the person who can be appointed on part time 
basis that the insurance company will only be entitled to appoint that person 
so specified on a part time basis 

8 Ckimmoa manager managing director or ofifacer, appointment 
of, sub section (3) —The bar to the appointment of a common manager 
managing director or other officer between a life insurance company and a 
banking company, between a life insurance company and an investment 
company, and between a life insurance company and a life insurance company 
will not apply to the following cases namely,— 

(o) where the manager, managing director or any officer is appointed 
by an insurance company as the manager managing director or the 
officer in its subsidiary company and the previous approval of the 
Central Government has been obtained m that behalf, 

(6) where the manager, managing director or any officer of an insurer 
cxclusiiely carrying on life insurance business is appointed as the 
manager, managing director or an officer of an insurer who docs 
not carry on life insurance business but carries on other kinds of 
insurance business 

(«) where an officer of a branch of one insurer who carries on general 
insurance business is appointed at an officer of a branch in the 
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iame tow n of another insurer who also carries on gen ral iruarfflcc 
business, and 

(d) where an olTiccr who gives profcssioaal adCice of on'- inst'" 
appointed as such oHicer m another where alsj he is engagfior 
employed to give prole<sionaI advice 
^'^pianaltoti appended to subjection (3), the word officer 
dehned to mean not a ‘ director” Hence, a director of one insurance compai' 
can be appointed a director of another insurance coinpan) or compinw 
subject to this that he must not hold office at the same tune as director w 
more than twenty compames as provided in section i75 of the Coropow« 
Act, I9a6 „ 

INVESTIGATION 


33 (I) 7he Central Government may at any tintC) 

Power of .ion ^^nting, direct the Controlier or any 
^ person specified in the order to inveshgit^ 

aftaiis of an / insurer and to report to the Central Government oa 
any investigation made by him ' 

- Provided that the Controller or the other pe«on 
wherever necessary, employ an auditor or actuary or bmh fof 
purpose of assisting him in any investigation under thv!> section 

every manager, managing 

or other oftcer of the insurer to produce before theperson dif ^ , 

to make the investigation under sub-stcljon ( 1 ) all such , 

account, registers and other documents in his custody or P 

with any statements and information rd 

to the affairs of the insurer as the said person mav requir<^ 
wj fun such time as the said person may specify 

person directed to make an investigation 
(0> may examine on oath, any manager, managmgd 
r other officer of the insurer in relation to his business and 
administer oaths accordingly 

of auy report under suh*sectmn (0> ^ 

t^entral Govcrnmtnt may, after ewms such opportumty ^ 

ln7hToDm‘”'‘^^f connection with the repw'*^^ 

Tcdt- i7wn”,nf_?'= reasonable, 

(n) require the insurer to take such action in cespect 
m itter arising out of the report as the Genu^* 
ment may tlimk fit, or , ,j.r 

(h) direct the Controller to cancel the registration o' 


insurer, or ,, 

(e) direct the Controller to apply to the court fo'j,; 
rcelsirafinn °r i •"surer, if a company, 
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(5) No order made under this section other than an order 
made under clause (6) of sub section (4) shall be capable of being 
cal'ed m question in any court 

(6) All expenses of, and incidental to, any investigation made 
under this section shall be defrayed by the insurer, shall have 
priority over other debts due from the insurer and shall be 
recoverable as an arrear of land revenue 


sruopsts 


1 Legtsfattve changes 

2 Object and scope 

3 AppUcobtlity 

4 Provisions whether offend Article 14 

or Article 20 (2) of the Constitu¬ 
tion 

5 Pnma facie satisfaetton of the 

Covemmentf sufficiency of sub¬ 
section (1^ 

6 "Affairs of any insurer ’ sub section 

( 1 ) 

7 Order of investigation ^its nature 

and form, sub section (i) 

8 Powers of the Controller or the 

investigator Prottso to sub section 
(1) and sub sections (2) and (3) 


9 Duties of the insurer and his 

officers, sub-section (2) 

10 Report of investigation, sub section 

( 4 ) 

(A) section 3 (5D), whether 

inconsistent with section 33 

(4) (e) of the Act ? 

11 Order of Central Government not to 

be called in question in court, sub¬ 
section (5) 

12 Expenses of investigation sub 

section (6) 

13 Analogous provision under the 

English Insurance Companies Act, 

1958 


1 Legislative cLaoges ^Sections 33 and 34 were substituted by Act 
XXV of 1942 Thereafter section 33 was substituted for old sections 33 and 
34 by Act XLVII of 1950 The most notable change that had been brought 
about in the present section is that the power of the Court to interfere with 
the order of investigation under sub section (2) of the old section 33 has been 
taken away although the Court s power to call in question the order of the 
Controller directing the cancellation of the registration of the insurer has been 
retained m sub-sccction (5) of the present section 


2 Clnject and scope—The object of investigation of the affairs of an 
insurer is to find out whether any irregularities have been committed or not 
In such a case there is no accusation, either formal or otherwise, against any 
specified individual although there may be a general allegation that the aftairs 
are irregularly, improperly or illegally managed but who would be respon¬ 
sible for the affairs which arc reported to be irregularly managed is a matter 
which would be determined at the end of the investigation The mterets of 
theinsurer is the interest of several persons specially the policy-holders and 
as the business of the insurer has to be carried on through human agency and 
It is not unlikely that may sometimes give rise to irregularities and malprac¬ 
tices in the management of the affairs of the insurer If persons m charge of 
the management of any insurer or insurance company abuse their position and 
make personal profit at the cost of the creditors contributories and others 
interested that raises a problem which is very much different from the problem 
of ordinary misappropriation or breach of trust The provisions contained 
»n this section for investigation into the affairs of the insurer provide for 
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necessary safeguards and checks against a possible abus^ o p 
the managers 1 y.cttoato 

The power conferred on the Central “meld'’ Tk F' 

direct investigation into the affairs of any . Ccftttal Goveran 

need not be invoked by any person but such j^v 

can exercise suo motu and at any time “uhom it 
made by the Controller of Insumnce or by any p .nv-sti^aiion 
the order itself On receipt of the report of acW upoa 

Government has also been given certain ^gainst the ' 

report It may direct the Controller to take a jasura 

provided in clauses (o) and (<; of sub section (4) or 7 ^ report 
take action in respect of any matter arising out o 
in clause (fl) of the said sub-section Controller ^ 

Certain powers have also been conferred investiga'^J“’“i 

investigator, as the case may be When he « so di g^^dltor or 
affairs of any insurer, he has the power to ^ . the insurer s o t 

both to assist him tn such investigation, {«) to he will ^ 

produce such books of account, register and olh su 

to produce, («i) to call upon such officer to J^tnis . g,^mi 

and information that he may require of such onice , ^ 

officer by administering oath tf? 

Duties have also been imposed t»pon every 
or other officer of the insurer to produce before th ^ op other ^ „ ji 
gator, as the case maybe, all books 

which are in his custody or power and to furnish reauu* 

information as the Controller or the investigator 7 unp^jjii 4 

within the time which he may specify Govert^rcicnt 

the insurer to comply with the directions of the ^ . -ooptofthe {jji 

such action in respect of any matter arising out ^ for all cos Oj 

or the investigator The insurer has also been m insurer ** 

investigation and such expenses arc realisable Jro 

demand rer an opP°^^'^v7 * 

Provision has also been made forgiving ^^takc any 
being heard before the Central Government ,i-r or hy J 

the report of investigation made cither by the but no such ^(0 

appointed by the Central Government P“^P° "'nt makes nn 

nity has been given to him before the Central Govern ^ 

investigate into his affairs under this section 

3 Applioabdity »The provisions of this j 

insurers, whether incorporated bodies, firms insurance ° .,tio3 v 

nous orforeign or whether they nre carrying on me i 
and classes of insurance business including the Lile closed h‘* e' 
India The section will apply to an insurer even wno n 

4 Provisions whether offend against ■^*‘^.,1-4 Dalmi^ 
the Constitution—The Supreme Court in legidat*®*' tin-i’ 

Tr/iif<ilfcar^ has observed that if the classification on w per*u*^.nd 

13 founded on an intelligible dt/ffrtntia which distingui 
ihit arc grouped together from others left out o ,,.hicvcu, 


uic g»uupcw logcmwi ,,v.4. . - *-he achi^'"^ 

dtfftrmtta has rational relation to the object sought to _ ^ ^ 

I S'c^cr^tmlct y P Matry I 2 I ^ ^ 

S ait 417i(lOCl)lS aj ISI (»‘>6!) &Ritf l'«»s 
I‘;aA 5S1 t (19C01 30 Com c*». 614 S lD59SaR27:' 

IDCl S C 29 


■ 1953 5 
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cIa<8ificatioii does not offend Art 14 of the Constitution The persons in 
management of the affairs of insurers can be classed by themselves as distinct 
from other individual citizens A citizen can and may protect his own interest 
but where the financial interest of a large number of citizens is left m charge 
of persons who manage the affairs of the insurers it would be legitimate to 
treat such insurers and their managers as a class by themselves and to provide 
for necessary safeguards and checks against a posssible abuse of power by such 
persons When the provisions of this section dealing with the investigation of 
affairs of the insurer are considered from this point of view, there would be 
no difficulty m holding that Art Hof the Constitution is not violated by 
section 33 of the Act ' 

The investigation into the affairs of an insurer cannot be regarded as a 
proceeding started against any individual after framing an accusation against 
him Besides it is quite likely that m some cases investigation may disclose 
that there are no irregularities , in such cases the Central Government will 
have no occasion to take any action against the insurer at all At the 
commencement of the investigation and indeed throughout its proceedings 
there is no accused person no accuser and no accusation against anyone that 
he has committed an offence Hence a general enquiry and investigation into 
the affairs of an insurer thus contemplated cannot be regarded as an investiga¬ 
tion which start with an accusation contemplated in Art 20 (3) of the Consti¬ 
tution It may therefore be said that the provisions of this section do not 
oft end against Art 20 (3) of the Constitution * 

5 Prima facie satisfactiou of the Government, sufficiency of sub¬ 
section (1) —It IS only just and proper that when an order is being passed 
under section 33 read with section 2D of the Act, it should show on the face 
of it thaphe Central Government was/fime satisfied that the liabilities 

had remain unsatisfied or not otherwise provided for, for it is only when 
the liabilities have not been satisfied or otherwise provided for that 
an order under this section read with section 2D would be justified in the 
case of an insurer who has closed hts business The Government need not 
wait for the proof that where liabilities which arc unsatisfied or not otherwise 
provided for before making an order under this section because such proof 
would only be available after investigation in the affairs of the insurer But 
the fact that the order does not on the face of it show that the Central Govern¬ 
ment considered this aspect of the matter would not make the order bad, if m 
subsequent proceedings, taken to challenge it, it is shown that there were 
materials before the Central Government which would justify its coming to 
prima facie conclusion that the liabilities had not been satisfied or otherwise 
provided lor, and therefore an investigation into the affairs was called for ® 

6 "Affairs of any insorer”, sub-section (1) —The contention that 
because the word insurer has been used m this section or section 2D, those 
sections can only apply to insurers who are actually carrying on business can¬ 
not necessarily succeed and the Courts have to sec whether m the context of 
these provisions an insurer will also include a person who was an insurer but 
has closed his business This section will certainly apply to a case where all 
classes of insurance business have been closed so long as the liabilities 
remained unsatisfied or not otherwise provided for* 


1 Sfc Acrojantal V M P Mulry 1961 SC 3 
29 at p 41 obtenation n>ac& in conaectiop 
wuh S 239 and S 240 of the Compaoici ^ 
Act 1956 

2 /■oqp> 0 R]Ql^ jvt p Mtslrj supra 


V F & G Inniranet C» \ Messrs Fraser 
Pott 19*^0 S C 971 

y F & G Insurance Co v Messrs Fraser Of 
Pott 1960 S C 971 M 0 alio Note 2 under 
S 2D supra 
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7 Order of Investigation^ its nature and 

Although tins section does not specifically provide as to in respect o 

'ifiairs of the insurer nnd under what circumstances an 

can be made but nn order to that effect can be mide in resp c 

affairs concerning ihc business of insurance of the insurer 

cover a field of wide range, such as, investment, loans madet’' ^ 

business m contravention of the provisions of the Act or ^ot 

under, failure to comply with the requisitions made under . jjjjcli 

Rules and the afihirs of n like nature The circumstances un 

an order can be made may be equated uilh those ^ ^ V po^paaii-sAci. 

Government can make a similar order under section 237 ol the p 

1956, such as, where the circumstances suggest— 


(i) that the business is being conducted with 

creditors members or any other persons or -gswe 

lent or unlawful purpose, or m a fraudulf“’ 

members, or that the company was formed lot 
or unlawful purpose , or 
(u) that the persons concerned in the formation 

insurer is a company) or the °,fi.asancc o*'“v"! 

connection therewith been guilty of 

misconduct towards the company (insurer) o 

members or policy-holders , or mpasy)®' 

(in) that the members of the company (if the ^ith 

(the policy-holders) have not given all 
Its or his affairs which they might reasonably e p ^ 

_ With regard to the form of the order (0 it must be name 

direct the Controller to investigate or (»»W^ it 

person who is to investigate if he be not the Controller, ana V inin 

the Controller or the investigator named to submit his repo 
gation to the Central Government 

so 

8 Powers of the Controller or the tovestigato^ 3 pti' 
section ( 1 ) and sub-sections ( 2 ) and ( 3 ) —When the Ccntm‘K^ ,„iBr 
named m the order has been directed to investigate the an ^jjvest*S\ f 
necessary for the purposj: investig®^, 


to appoint an auditor or actuary or both to asS’St him m , . w *T rf 
power he has also certain powers 


to 1 ^* 




manager managing'director o7othe7officer‘" These po^^rs jrc-'if 
require the production by any of those officers of rclc'^^-sf 

account, registers and other documents in his custody or P l jji 0 i w*, ai' 
the investigation (ii) he can require of any of them to furn»»",„d 

statements and information concerning the affairs of the mS » gjcji 
may ilso examine on oath any of the above persons aud 
an oath 




Under the English Companies Act 1948, if 
produce any book or document or to answer any question, thr ^,I,;ffi 
Mrtlfy tothe court that there has been such refusal of 

.L‘''‘lr'"JS 't'ut =uch refusal as to % 

Sueuiom on .w™'*"' ““"dtngly If any such person 
q c ground that shorthand-writer instructed bf * 
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present, he is not thereby excused, but is thereby in contempt of court' Under 
the said Act, the inspector appointed for the purpose of investigation has power 
to investigate also the affairs of subsidiaries of the compony, its holding 
company, or co-subsidiaries, and, if relevant, to report thereon * 

9 Duties of insurer and his officers, sub-section (i) —In order to 
enable the Controller or the investigator to carry oui his investigdtion, a duty 
is cast upon the manager, managing director and other officers if th6 insurer 
IS a company or upon the insurer himself to give all assistance which they are 
reasonably able to give He must produce all such books of account, 
registers and other documents in his custody and power and also furnish ihfe 
Controller or the investigator with any statements nd information within his 
knowledge Such production of books, etc , or furnishing the statements and 
information must be made within the time specified by the Controller or the 
investigator Impliedly, the duty to give all assistance eikisfs whether or 
I not the Controller or the investigator specifically approaches the ofiicer or the 
, insurer and any such person is bound to ofier his assistance wifhout watting to 
be asked * 

^ 10 Report of investigation, sub section (4)—On completion of the 
investigation by the Controller or the person named in the order of investigation 
I a report is to be drawn and submitted to the Central Government On receipt 
' of such report, the Central Government if it proposes to take any action against 
f the insurer, will afford the insurer to make a representation in connection 
» with that report On consideration of the said representation and the report, 
the Central Government may order in writing any of the following 
I (d) the insurer to take such action in respect of any matter arising out 

j of the report as the Central Government may think fit, or 

(5) the Controller to cancel the registration of the insurer, or 
(e) the Controller to apply to the court for the winding up of the 
insurer if a company, whether the registration of the insurer has 
f been cancelled under clause (6) or not 

^ Such a report is not m itself a legal decision in the sense that a judgment 

of the court IS It is merely an expression of the findings and opinions of the 
Controller or the investigator and such findings and opinions expressed therein 
do not bind any person as the findings of the court do * Action upon such 
report can only be taken by the Central Covernment and in that case the 
insurer has got the right to make his representation against the findings 
[f and opinion expressed therein But if the Central Government docs not 
/ propose to take any action on the report, the latter remains a dead letter and 
/ the insurer too has no right of repr^entation against the said report 

^ (d) Srelten 3 (5) whithtf tneMstsfent with stction 33 (^) (#) of It is 

'f true that under section 3 (5DJ of the Act the Controller may himself apply 
'j for winding up but this provision is not inconsistent with clause («) of sub- 
'^1 section (4) of this section which enables the Govemraent to direct the Controller 
y to make an application for winding up if they think that it would be d..sirable 
^ to do so on a perusal of the report on the investigation ^ 


1 fit Gavnanl Brtluh FttHtrt Ctrl<wrctten LiJ 

1 ^ (1910) I a. bor, 

rf 2. SttS ir>(> orihe rnsliiS Act 

J S SmS 167 (I) of ihe Fnolwh Comnantet 

A« 19ia. 

i j 4 the (Scc«nd) Repoit oQ the //«M 
34 


OJ and tht CntAfj UntA Ca LU 1954 
M ^ O ) iitue i Jti ir i t 
5 V P & r tntrevtCt v Vwi F Cf It 
Cfsrttrtd ceta-tlMJitt 1959 Mid JSfi 
p 339 
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1 1 Order of the Central Government not to be called in qwstiM 
in court, sub-section (3) —Under sub-section (2) of the old section S3 

g*vcn the power to interfere with the order of investigation UoJ" 
e said sub-section of the old section 33 the company could show not onl) tii 
order of investigation was issued without good reason but also the reasons jift- 
nave disappeared and that investigation was not necessary * 

Present section as it now stands is that orders under clauses (a) and ({)d 
sub-section (4) are not capable of being called in question m any court b 
t e power of the court to call in question an order under clause (i;of that? 
section js retained, that is, where the Controller cancels the regisiralioft 
insurer under direction from the Central Cover iment, such ord'-r can b 
in question by the court This is what sub-section (5) of this section pto' W 

Uause (a) of «!ub-section (1) of section 110 of the Act provides for an appea'^j 
the court from an order under section 3 cancelling the registration of an lUS’Jr'f 
It xsnot certain whether the order of the cancellation of the registratwa ^ 
the Controller under directions from the Central Government could be call ^ 
question by the court by way of appeal or by way of original apph^^. 

t seems that such an order should be called in question by way of 

application and not by way of appeal as provided m section 110 of the 
Again, where the Superintendent of Insurance does not 
under section 33 to wind up an insurance ,cornpanv, that circurrstai ^ 
receive consideration by the court when it is moved under 8«tio 
ompanies Act, 1913, for the winding up of that company ® i 

12 Expenses of investigation, sub-section (6)—All expenses ® a 

made under this section arc 

insurer and the costs of such investigation shall have priority over 0v» 
due from the insurer and shall be recoverable as an orrear of landtcvenuff 
a ri 245ofthe Companies Act, 1956, provides that the 

Goternm^n^^ investigation by an inspector appointed by ^ 

kJ section 235 or section 237 shall be defrayed 

Sh-ih Government but certain persons 

to tL V t f ? ^^‘"’burse the Central Government in respect 
r«nlrf ° mentioned therein Moreover, the amount of «P j4 

trcLiirrri! ^^"’P^ny body corporate mdndging agent, see 

Cea r-[fr managing director ^r manager, Ts habic to ‘ 

Ccntr-il Government shall be recoverable from tbem as an arrearofbn'i''' ^ 

e Cotaf>?i 


—•• — irom vijcm asau umvm* — cao**’ 

Act 195S English Iniaranw 

Tnehsh Act to in of Trade has been empowered under secti 

soWenev an?rnr of in insurance company 

hnghsh Act ennr P^fpo^c it can appoint one or more 

r;£“ 

•>/ ri. ^ the said Act » 

34 [Omttied ] 

2 SuSotelSaodtrS 2 

_ V*** tiuuranet C» Vti 

. “3 (dec.of. under ibr oW ^ 

n e drrjiloner ■*•'**»* En^Um Act V* S ^ 

»eftlon IIS ofCodc S l4 of «b« |oior» 


Tfhtel Irmranei Co LiJ r S 
• 1 lonrontt I L. R rioin 
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AMALGAMATION AND TRANSFER OF INSURANCE BUSINESS 

35 (U No life insurance, business of an, insurer spccifiel 
in sub-clause (a) (n) or sub-clause (5) of clause 
C'') of section 2 shall be tr nsferred to any person 
business or transferred'to or amalgamated with the life 

insurance business of any othei- insurer except in accordance \vith 
a scheme prepared under this section and sanctioned bv the 
Controller 

(2) Any scheme prepared under this section shall set out the 
agreement under which the transfer or amalgamation is proposed 
to be effected, and shall contain such further provisions as may be 
necessary for givihg effect to the scheme 

(3) Before -an application is made to the Controller to 

sanction any such scheme, notice of the inter tion ter m kc the 
application together with a statement of the nature of the amalga¬ 
mation or tiansfer, as the case may be, and of the reason therefor 
shall, at least two months before the application is made, be sent 
to the Controller and certified copies, four in numbei*, of each of 
the following dccuxnents shall be furnished to the Controller and 
other such copies shall during the two months aforesdid be kept 
open for the inspection of the members and pohc>-holders at the 
principal and branch offices and chief agencies of the insurers 
concerned, namely,— > 

(а) a draft of the agreement or deed under which it is pro¬ 

posed to effect the amalgamation or transfer , 

(б) balance-sheets in respect of the insurance business of 

each of the insurers concerned in such amalgamation 
or transfer, prepared in the form set forth in Part II 
of the Tirst Schedule and in accordance with the 
regulations contained m Part I of that Schedule , 

(c) actuarial reports and abstracts in respect of the 
insurance business of each of the insurers so concerned, 
prep red in conformity with the requirements of Part 
11 of the Fourth and Fifth Schedules and in accord¬ 
ance with the regulations contained in Part I of the 
Schedule concerned , 

{d) a report on the proposed amalgamation or transfer, 
prepared by an independent actuary who has never 
been professionally connected with any of the parties 
concerned in the amalgamation or transfer at any 
time in the five years preceding the date on which 
he signs his report , ' 
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(e) any other reports on which the scheme of amalgama 
tion or transfer was founded 

The balance-sheets, reports and abstracts referred to in clause 
(^) shall all be prepared as at the date at which the 
amalgamation or transfer jf sanctioned by the Controller is totah 
effect, which date shall not be more than twelve months hem 
the date on which the application to the Controller is made uw 
this section 

Provided that if the Controller so directs in the case of aj) 
particular lusurei there may be substituted respectively for 
balance-sheet, report and ibstract referred to in clauses (6) aw 
prepared in accordance with this sub-section certified copies ol 
last balance-sheet and last report and abstract .jJ 

accordance with sections 11 and 13 of this Act or sections 7 afl 
of the Indian Life Assuiance pompanies Act, 1912, if that ^ 
sheet is prepared as at a dpte not more than twelve montw, 
that report and abstract gs at a date not more than 
before the datp on which the applicapon to the Controllct’ is 
under thu section 


(4) 


LigtslaUve changes 
Obje t and scope 
AfipUcabittly 

Amalgamaiton or transfer meaning 

of 

Transfer or amalgamation prohibited 
except cs provided tn the section 
sub sec ton ^1) 


smopsis 

Scheme its contents, ^ 

Pre requisites to 

lowers of the Contfolltf 

nnd reports /"/ 


8 t'owersojineijom’x-’- 

9 Balance sheet and reposts 

tion of 


‘ change. -(«) The words' 'any person 

occurring m sub-section (1) of this section were inserted by Act of I 

Actx'f^Vn'oHMO ■" ‘Resection was subshtu 

shall’ 


(e) The words certified rnn.o* 

stUutcdbyActXnion 941 ^ 


other such copies i 


C of!?* 


CU uy rtcc J4.111 on941 

c.an.e^ib?l“„T^ -5^oc..o„ (3) were substituted for.he 

the insurer whose^Jn ’■'b'’oo''°nJthe court was empowered to e* ' ^ 

tratton under ° et.onn„)lT “> 

under section ’ or sect.L 98 )■' P'*'''"'"' “fb' instalments 

proeel l^e°wCh^s“fo=“’'’f:,^:’■^= ‘fject of this S-C.10~T<0 

mijfvr u propoi-d to b tr/n!r 5 

» ^ > a to transferred to or ^.nslgi-naied with tbs lue 
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business of another Vkhere either of the two insurers or both of them are 
domiciled or incorporated m India A similar provision was made in section 
20 of the jindian Life Assurance Companies Act 1912 (now repealed) where 
prQvisiolis were made for the amalgamation or transfer of any of the company’s 
business to another and m this regard the directors of any one or more of 
such companies could apply to the court, by petition, to sanction the proposed 
arrangement A similar provision was also to be found m the English 
: Assurance Companies Act, 1909, whereby amalgamation of insurance com- 
panics was prohibited without the sanction of the court This provision in 
the English Act was introduced to obviate the hardships caused to the policy¬ 
holders by indiscriminate amalgamations of insurance companies made 
pursuant to the powers under the deeds of settlement or other documents 
constituting the company or pursuant to special resolutions passed by the 
companies not inconsistent with the provisions of the said deeds ^ The English 
Assurance Companies Act, 1909, has now been replaced by the Insurance 
I Companies Act 1958, wherein provisions imposing restrictions and conditions 
, on the amalgamation of insurance companies and the transfer of insurance 
business from one company to another have also been made Xl^ese restric- 
* tions apply to proposals for amalgamation only where any of the companies 
I concerned carries on long-term business or employers' liability insurance 
f business and to proposals for the transfer only of these companies carrying on 
j the businesses of insurance aforesaid * ' 

, The intention of sections 35 and 36 of this Act is to protect the 'share- 

’ holders from having to accept a scheme to which they have not agreed Such 
protection however maj be gWcu up by sharesholdcrs by inserting in the 
, scheme approved by them a clause empowering the directors to modify it So 
far as the policj-holders are concerned their protection is left m the hands 
of the Controller That is the policy of the Insurance Act and hence the 
Controller hears them It cannot be contended with substance that sections 
j 35 and 36 of this Act aie not ip fian mattua with section 153 of the Companies 
J Act, 1913 ’ 


f 

\ 


} 


■i 




The first step m the procedure for amalgamation or transfer under tl^is 
section is the preparation of the scheme, the second step is the giving of at 
least two months’ notice to the Controller accompanied by a statement showing 
the nature of transfer or amalgamation and the reasons therefor, the third 
step is the keeping open for inspection of the draft agreement, balance-sheets 
reports, and abstracts submitted to the Controller at the principal and branch 
effaces and chief agencies of the insurers concerned so that the members and 
the policy-holders may have inspection of the same, and the fourth step under 
this section will be the application to the Controller for sanction of the said 
scheme 

This section also confers certain powers on the Controller, namely, by 
way of direction to substitute certified copies of the lost balance-sheet and 
report and abstract prepared in accordance with the provisions jof sections 11 
and 13 of this Act for those required under clauses (6) and (<) of subsection 
(3) of this section, i e , the balance sheets, actuarial reports and abstracts 
prepared as at the date at which the proposed amalgamation or transfer if 
sanctioned by the Controller is to take effect which date should not be more 
than twelve months before the date when the application to the Controller 
under this section is made 


1 SceE<.rrMfv ^leollI (1857) 6 H L C 
401 fU Sootrtigrt Ltf* Inmranc* Ca ( 1889 ) 
42Ch D 510 

2 Su lections 11 and 12 of tie losuraoce 


Coippaniei Act 1958 

S Shyamepuda \ ConirolUr ef Jntxruncf (1962) 
32 Com Cas 258 1962 S C, 1355 At 

P 1361 
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This section -lUhough it is a complete Code in respect of aonigi- 
malion or transfer of life insurance business, suffers from one law’ia'n ^ 
It does not mention tlic person or persons who can appl/ to the ControlW 
sanction As has been observed by the Supreme Court in 
(supra) that the provisions of this section ore in part mobfie .u 

the Companies Act, 1913, now section 391 of the Companies Act, l 
persons mentioned ihcrcm, i r , the company or any creditor or any 
the liquidator where the company is being wound up can apply ybe 
tion Besides the policy-holders* right to file such an application ha 
conceded It has been said that statutes in pun maUrta ough 
uniform construction, notwithstanding any slight variations ol p » 
object and intention being the same ^ 

Applicability -^Thc provisions of this section arc Joinj 


insurance companies incorporated or domiciled in India punw'* 

other kinds or classes of insurance business do not come u 

of this section The amalgamation or transfer of businesses o su .gcuonl'^ 

will presumably be governed by the Companies Act, 1956 
been applied to the Life Insurance Corporation of India 

. <• -fhi* word 

4 Amalgamation or transfer, meaning of untifdaw 

tion* means a blending of substantially two or more exis & 
into one undertaking, the shareholders of each ft. hlcnd d ' 

substantially the shareholders in the company which holds t shared®" j 
takings that 13, an amalgamation of two companies .ije j 

in oae the shareholders in the other, it makes the »nd servsn^" 

the other, it makes the officers and servants of the one omc ^ ^ljjinp 

the other ® The word amalgamation* not only ®®‘>'®®P‘®Lnanv but sb®®' 
in which two companies are so joined as to form a niay b« 

absorption and blending of one by the other® The meaning 
tinted thus.— 

Companies E and F want to amalgamate A new R and ^’1 

IS formed £ (Holdings) issues shares to ihe m ^ ®^jf 

exchange for their shares in £and£ The 
thus become holders of (credited as fully paid) m E 
then are dissolved and £ (Holdings) alters ils name to £ 

IS complete * ^ 

Sometimes the words ‘merger* or 'consolidation* are j^jotes of 
word ‘amalgamation These words arc chiefly used ® -q poWW 

United States of America There insurance companies ha 

comohdate or become merged unless provided for by ^ apd f “ 

statutes which frequently authorise such merger or consohda poW 

^^^ohdation has been held to be not contrary P 
and they must in this regard comply with statutory requirements 

Ordinarily it is ultra vtrts of any company to transfer tts biU^^^,r 
assets or to purchase the business of another company * -non ot 
deriv ed by the companies through their memorandum of 

(1952)Ch I2t 

20t»> Ed 610 

233 N W 726 ^"‘*"05 N " 

A/jIm V ^■cU0tu>i CctudiV 
281. 


Inlcfpretalionof Statutes 
1962 Ed p 330 

(1904) 2 Ch 268 ^'crw,fA 
firf tisvrc»(,Sixiftf (1687)57 1 1 241 
M I Ch 567 /?# 

MiU Tni/u (mWj I \v Ult 22 
See I/f»y tltad and Co V Ropntr flatdmz^ 
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ofscttlemcnt or other instrument of incorporation So when a comp'iny is so 
authorised to transfer its business, it has power to transfer its whole business 
as a going concern without any cancellation or reduction of its liabilities ^ 

The transaction will not amount to “transfer” where one company 
acquires shares in another and thus obtains controlling interest m the htter, 
nor will It amount to “transfer” where the two companies enter into an agree¬ 
ment for guaranteeing each other’s policies and for mutual reinsurance ^ It is 
also to be remembered that a transfer sanctioned permitting one company to 
transfer the property, rights and liabilities to another does not automatically 
transfer contracts of personal service which are m their nature incapable of 
being transferred and no contract of service is thereby created between an 
empToyce of the transferor company and the transferee company ^ 

The words “amalgamation” or “transfer” are sometimes loosely called 
“reconstruction ” The word * re construction” has been explained thus, “Where 
an undertaking is being earned on by a company, and is m substance preserved 
^ and transferred, not to an outsider, but to another company, consisting sub¬ 
stantially of the same shareholders, with a view to its being continued byj the 
transferee company that is a re-construction , and it is nevertheless a recon- 
, struction because all the assets of the new or resuscitated company, and all the 
f shareholders of the transferor company are not the shareholders of the trans- 
^ feree company and the liabilities of the transferor company are not taken 
^ over by the transferee company ”* A bargain between two companies by 
which one of them agrees to grant new policies m place of those issued by the 
other IS a 'transfer” of business for this purpose^ , but not an arrangement for 
, reinsuring ® ' 


^ 5 Transfer or amalgatnatioa prohibited except bb‘ provided m the 

. section, su1>sectt9n (1) •^Sub section (1) of this section prohibits transfer of 
f life insurance business of one insurer to any person whether he is'an insurer 
or not, It also prohibits transferor amalgamation of life insurance business 
, of any other insurer But at the same time this sub-section permits such 
jl transfer to any person or transfer or amalgamation wiih life insurance business 
of another when a scheme is prepared under this section and sanction to it is 
accorded by the CkmtroHcr of Insurance It has already been said that the 
j Amendment Act of 1950 has made the Controller the sanctioning authority 
instead of the Court Under the Companies Act 1956, court is empowered 
to sanction any scheme, arrangement or compromise and pursuant to that the 
1 ^ transfer or amalgamation is made ^ Similar provisions r empowering the 
^ com t to sanction any scheme or arrangement for transfer and or amalgama- 
tion of companies have also been made in the English Companies Act, 1948 ® 
^1 LiVewise the provisions as to certain amalgamations and transfers have 
been made in section 11 of the Insurance Companies Act 1958, wherein the 
\ directors of any one or more companies intending to transfer and/or amalga- 
I mate may apply to the court by petition to sanction the proposed arrangement 


1 ErnttXv hteholli supra Era Co s case Lti (1910)3 AIIE R 549 H L. 

I (IB62)10eG J and S 29 Rt Sooeretpn 4 Rt South African Supply end Coal StoTOgs Co 
t-tf* (ITrS^') 42 Ch D 540 Albert tfo supra per Buckley J 

Iniemntly cue (1071)16 S J 141 Rm 5 Rt Enpirs Guar anise 1911 S G 1296 

Thomas ^WUltam) & Co (1915) I Ch 32^ 6 Rt Piorwith Equitable Fire issurenee Society 

- Z. Laneashtre Plait-Glass Fire end Btoelary Royal lasuranes Co t claim (1887) 57 L 1 
JnS’JTaneeCo (1912) 1 Ch 35 See ob*er- 241 
vatioa orSwinpen Eady J ^ SttS 391 of the taid Act. 

3 Jiokes V Donttsltr AmalgamoUd CtUmtts 8 lections 206 and 208 of the »aid Act 
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When the court sanctions the arrangement the transfer or 
effected, but the court does not Sanction the amalga nation or tra r 
appears to the court that the life policy-holders representing one ten or 
of the total amount assured in the company dissent therefrom 
But the court is hot bound to sanction a scheme simpl/ 
no opposition to It nor will it do so unless it is satisfied , u..on(lii: 

policy-holders ^ Nor can the Court sanction a scheme which t ) 
powers of the companies involved * ordmiiT 

6 Scheme, Its uatare and contents, sub-secticn 
dictionary meaning of the word “scheme is systematic arrangem F^r^^j 
or a plan for doing something The * arrangement" or “plan 
either for the proposed “transfer' or “amalgamation" is 
scheme Sub-section (1) enjoins that scheme for proposed “trans e 
mation" has to be prepar'’d and sub-section (2), on the other jfjfi/'f 

scheme thus prepared (i) must set out the agreement under 
or amalgamation is proposed to be effected (ii) must cont 
provisions as may be necessary for giving eff ct to the scheme 

provisions" referred to in this sub section ^re not indicated in 
ard have to be gathered from the different provisions ma 
such transfer or amalgamation ’ snrT 

For the purpose of giving effect to the scheme it must 
scheme is fair and reasonable, it is prepared in good faub , .j 3 ,j of ^ 
ably be supported by sensible people to be for the benefit oi e 
members or creditors concerned ^ It is also to be seen 
rights powers, duties and property as are capable of being wwJ 7 p/ 
by a party to the scheme, ifrio section of the Act existed beca 
of the scheme includes anything which the parties cannot omo 
do, then that part of the scheme has to be treated as nullity ^ 

The effect of a scheme under this section li—'to stipply^ gjitot^’ 
the procedure thereby prescribed the abs nee of that individual j 
every member pf theiclass to be bound by the scheme which w ot-. 

be necessary to give it validity '•A scheme ^mayf also 
proceeding such as a reductiorf of capital or a Stay df a winama 
a case the procedure for thatpurpdse mast be follows i 
the procedure of the sectionrUnder which the scheme is effc-t^^^ c ^ 

Before forwarding a scheme to Ihc Controller for 
mally to be situfied on three matters.'raj , (0 the -provisioni \ 

have been tomphed With, (n) the class must have been fairly rcv 
(ill) the arrangement must be such as a man of business -j' ^ 

approve® Sometimes the word‘scheme li called 'an , 

word ' arrangement" is a word of very* w ide import, and Af 
be limited to something analogous to a compromise All mode f i 

the share capital, including interference with prefcrirftiala * 

memb shares can propOrly form part of an arra S 

- — 


f^*ll*3rtse/Oek(\o 2 {19U)30TLR 
i HulefUKM (Ptt ii«nt t) 1931S C. 3 

Kt Sft^ngn L/Jt tmpfj 
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Amtiretitn OiertiTii B^k (IR*t)3Ch 383 
J (1050)3 All 1 U /73* 
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r , . ^ .1 ‘*‘ 

When a scheme is sinctioncd it becomes binding on all the creditors, and 
the liquidator and the contributories and its validity cannot be questioned by 
any shareholder After sanction the scheme comes to have statutory force 
and’lias greater sanctity than a mere agreement between the parties affected, 
It cannot be even varied by mere agreement of the parties \ 

j M ' 

7 Prereqoisites to an application (or sanction of a sebeme, sub* 
section (3) —Before an application is made to the Controller to sanction any 
scheme prepared under sub-sections (1) and (2) the person or persons respon¬ 
sible for preparing the scheme and desiring to have the same sanctioned by the 
Controller must fulfil certain conditions laid down in sub section (3) of this 
section as a condition precedent for making the said application These 
prerequisites to such an application arc— 

(i) (o) notice of the intention to make the application, (i) a statement 
of the nature of the amalgamation or transfer, as the case,may be, 
(«) the reasons for such amalgamation or^ transfer, and (d) four 
certified copies of each of the documents , mentioned in clauses (a) 
to («)ofthis sub-section, must be sent and/or to be furnished 

* <0 the Controller at least two months before the application for 

shnclion is made, ^ , ' 

(ti) Copies of the said documents mentioned in clauses (a) to (r) of this 
suMcction shall be kept open for the inspection of the members 
and the policy-holders at the principal and branch offices and 
chief agencies of the insuren concerned during the period of two 
months, i r, covering the same period of notice to the Cootroller , 
and 

(ill) the balance-sheets, reports and abstracts, referred to in clauses (4) 
(<) and (d) of this sub-section «haU be prepared as at the date at 
which the amalgamation or transfer if sanctioned by the Controller 
IS to take effect which date shaUmot be more than twelve months 
before the date on which the application to the Controller is made 
under this section That is to say, the balance sheets, reports 
and abstracts must bear the date not later than a year whiCh 
must be a calendar year when application for sanction to the' 
Controller is made »’ 

Copies of documents which must be certified to be true copies and they 
ist each be four in number, which arc required to be^ furnished to the 
ntroller are- 

fa) the draft of the agreement or deed whereby proposal to effect the 
proposed amalgamation or transfer is made , 

(b) balance sheets of the insurance businesses of each of tl\e 
, 1 insurers concerned or involved m amalgamation or transfer ' 

(e) actuarial reports and abstracts of the life insurance business of each 
of the insurers involved in the amalgamation or transfer, 

(d) an independ,ent report of an actuary who has never been profes- 
, sionally connected with any of the parties concerned^ in the amal¬ 
gamation or transferal least for a period of five years before the 
date on which he signs such report and hisVeport should be a 
report on the proposed amalgamation or transfer | and 


274 


THE INSURANCE ACT 


lS)i 


It to* 


(e) any other reports on which the scheme of amalgsniatio« “' , 

was foundJ^d Such reports may be d.rectois’ 
report, policy-holders* report “ind the like 

Sub-section (2) of section 11 of the English Insurapcc ^y^^ 
1950, also requires that before nny application is made 
sanction of any arrangement for amalgamation 'Gai 

intention to make the application shall be published in . jjjjjva'hn 
statement of the nature of the amalgamation or tr* 
abstract containing material facts embodied j and 

which the amalgamation or transfer is proposed to be ’ r-ynded, 

actuarial or other reports upon which the agreement or dee ^ 
mg a report by an independent actuary shall be, j 

holder of each company , and (c) the agreement °, t 

amalgamation or transfer is effected shall (v,* a pcrio(”. 

policy-holders and shareholders at the offices of the compa hew 

fifteen days after the publication of the notice m the Oaz® ^jjg 

that failure to transmit the reports to the policyholders ..-Q^ats n«e“ “, 
by subsequent consent of the policy-holders ' But relate W c®P 

be complied with where the amalgamation and trins ,» «ffistetedh. ,v 
liability insurance business So also \vhere 11 of the 

its head office in Northern Ireland the provisions of see ppujpsny 
Act shall not aoDlv to an amalffaroation or transfer ol * _:.u.«ancu 


ofti; 


the English Gompames Act, ^948, a scheme 

nmtrf T?nr the. niirnh«e fhi- flftiirt insist.4 on certain jOrEO .. 


Court ^ For the purpose the Court insists on certain iotm . convene, 
The'first step is a summons to the Court asking the r Court 
necessary meetings The summons seeks Vi does ,ufl 

convening and holding of the class meetings The UJU pM 

sider at this point what classes of creditors or niembprssn ^ 

to the scheme That is for the company to rrinfiacd to 

the scheme purports to achieve The word 'class * ^hust 
persons whose rights are not dissimilar'•s to make it 
consult together with a view to their common of 

person having a pecuniary claim against the corapauy c p 
a creditor ^ In a class meeting the class must have been ai ^ arc* , 
n___ 1 _ .1 *7_f»ff»»nnca tnc . -ncrtc ‘ 


t* *11 ix (uccfciiig iiic vitjoa iiiM-j- » j ,i,« t V 

the Court wants to be satisfied that those who attended t 
representative of the class and that the st itutory majority ^fioru 

minority in order to promote interest adverse to those ol i 
purport to represent * 

8 Powers of the Controller—The Controller has been 

the powers under tnis section which the Courts asiW^'^’^K V“ 

do His powers under this section are judicial or at best Vjly 

must not exercise his powers arbitrarily but must do the C® ^ 

ciples which guide the Court to sanction a scheme must also ^^5 pov'^f ^ J 
m according his sanction to the scheme Apart from Paired 

Controller has also been empowered with certain 

By this prows-i he has 1'='^? 5“P ,t cl 


by proviso to sub-section (3) By this proiisi ue nds osi*-*"' ^ 

any particular insurer to sabsutute certified copies of the pfovu*'^ 

and last report and abstract prepared in accordance with _— 


fit Briton Lift (188?) 56 L J Ch 988 
tcc lU Dnlannit (1<*27) W N 2>5 (farm 
of order) Rt Vatotrt^ Lft (l*>OI) 18 
T R 198 (at the date o tie petition) 
Rt City of Ctatt«" Lift (l9lO 2 Ch 577 
(whe'c the Court otberwue direct*. 
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this Act or of the Indian Life Assurance Companies Act 1912, for the balance- 
sheet, report and abstract prepared as at the date at which the amalgamation 
or transfer if sanctioned is to take effect But in case of these substituted 
, documents, the balance sheet is prepared at a date not more than twelve months 
and the actuarial report and abstract as at a date not more than five years, 
before the date on which the application for sanction is made to the Controller 
i under this section The advantages of these substituted documents are that 
the insurers concerned need not prepare the balance sheet and the actuarial 
report and abstract anew once again for the purposes of applying to the 
Controller for sanction and for keeping them open for inspection at the various 
i offices of the insurers mentioned above 


Under the English Insurance Companies Act, 1958 copies of the actuarial 
* or other reports upon ivhich the agreement or deed of transfer or amalgamation 
IS founded and a report of an independent actuary arc to be transmitted to the 
f policy holders Such actuarial report or abstract need not be of a definite 
} date as in the Indian Act Under the English Act also the Court does not 
sanction the amalgamation or transfer of an insurance company carrying on life 
j assurance business or industrial assurance business with another or to another 
4 if It appears to the Court that the life policy holders representing one tenth or 
^ more of the total amount assured in the company dissent therefrom 

< ' nl 

9 Balance-sheet and reports, preparation of —The balance sheets of 
each of the insurer’s business proposed to be amalgamated or transferred, as 
the case may be, must be prepared m Form A set forth m Part II of the First 
Schidule and m accordance with the^regulations contained m Part I of that 
Schedule, * e\ just in the same way aS provided m section 11 of the Act * The 
actuarial reports and abstracts also of these life insurance companies are to 
be prepared in conformity with the requirements of Part II of the Fourth and 
Fifth Schedules and m accordance with the regulations contained in Part I 
of the Schedule concerned, i e , the reports and abstract'are to be prepared 
just in the same way as provided m section 13 of the Act ^ 


36 (1) When any application ^ such as is referred to in 

' ” sub-section (3) of section 35 is made to the 
Controller, the Controller shall cause, if for 
Controller ^ Special reasons he so directs, notice of the appli¬ 

cation to be sent to every person resident in India who is the 
holder of a life policy of any insurer concerned and shall cause a 
statement of the nature and terms of the amalgamation or transfer, 
as the case may be, to be published in'such manner' and for such 
period as he may direct, and, after hearing the directors and such 
policy-holders as apply to be heard and any other persons whom ^ 
he considers entitled to be heard, may, sanction '^the arrangement, 
if he IS satisfied that no sufficient objection to the arrangement has 
been established and shall make such consequential orders as are 
necessary to give effect to the arrangement, including orders as to 
the disposal of any deposit made under section section 98 , 


1 S«« Notes uodtT S 11, pp SIS—225, su/ro 2 S« Notts under S 13 pp 236—244, 
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( ) ny other reports on which the scheme of amalgamation or 
was lounded Such reports may be directors’ report,crtd'on 
report, policy-holders* report and the hie 

loan (2) of section II of the English Insurance Compamo K 

saner,nn % f^Snires that before hny application is' made to the CoLtdr 
intent ° arrangement for amalgamation and transfer, (a) notice of c 

Jram^nr •?.application shall be published in the GaittB,?!; 

5.’’° *<= amalgamation or transfer, together w4» 

vvhirhfl,'^ ntainmg material facts embodied in the agreement or de'l' *' 
r« ,aV,l ®"“'5»n>ation or transfer ts proposed to be effected, and cop'i' \ 
inrt a rnnn^r Other reports upon which the agreement or deed is founded, v'c 
hrddrr nr mdependent actuary shall be, transmitted to o'i !“ 

““P^ny . and (e) the agreement or deed under «t>d J 
‘.'■aasfer is effected shall be open for the uispectien» ^ 

•'■a offiaos of the rompames for a pe ^ “ 
fhat fil?^ P'^bbeation of the notice in the Ga'^tte Ith« 

hZ l hlin transmit the reports to the policy-holders niH Mt cure theJ ^ 
be ron,n? a" “Ptbe policy-holders * But these rdqnirefflenU 

Jiabtlitv where the amalgamatjon and transfer relate to 

tri,3 where the company is regutewi « 

Act shall Sr* f^ff^hern Ireland the provisions of section 11 of the 
fhe Pn Ji.fi? “"'algamalion or transfer of such oofflpaof ^ 

cl,uft ® Fnr?E”P""l'" “heme also requires the sanew ^ 

The first vr purpose the Court insists on certamformahties hei^ jii, 
n«essa^i m?rr‘*“ summons to the Court ashing >ho Court to 
convenmv n' summons seeks the directions of the ' uoi 

“der at f ‘ho olass meetings The Court does 

to the scheme classes of creditors or members shbuld U 

L scheme r, 'hr the company to deride m accordMi«/ ” 

Mrsons whn? n'’ *° “''hleye The word 'class’ •‘must be confined » , 

"ot dissimilar's lo make it imposuble fot '',,. 
peraonh^vf^lf “ their common interest ’ s^Io 

a creditor^ against the company capable of ^ ,i 

the Court Mfttn# naecting the class must have bcenJairly aref^' 

representative oVfl,^* satisfied that those who attended the t?""”® „ric£ d' 
mfnonlv in _,.j‘ho class and that the statutory majority did ^ot . ii,i 

?u%o":Vrepr^:m'^ ‘“ ‘h“' 

the powen unrfTf .'’‘’‘ho Controller —The Controller has been 

do His nowrrs ‘“1* section which the Courts are ordinarily 

must not «errwe ‘h” "oction are judicial or at best quasi jud'oi,^^ 

ciples which guide thft“shi'ranly but must do so jndiO'Ofiy.^,vr'-/ 

m accordini:®hi, ,sanction a scheme must also gold'*' cO,-', 

Comroller has ,“h' s''h'mc Apart from these P "'"'{ 

by proviso to "'“h 'ortain ancillary pm'to e- 

ony particular By this provis > he Ins been 

ond l“,t re^" » >l>st.t„,c certified copies of the l«t j <f 

__ and ab stract prepared m accordance with the 

-■“ ‘ 
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this Act or of the Indian Life Assurance Companies Act 1912, for the balance- 
sheet, report and abstract prepared as at the date at which the amalgamation 
or transfer if sanctioned is to take effect But incase of these substituted 
.documents, the balance-sheet is prepared ata date not more than twelve months 
and the actuarial report and abstract as at a date not more than five years, 
before the date on which the application for sanction is made to the Controller 
, under this section The advantages of these substituted documents are that 
the insurers concerned need not prepare the balance sheet and the actuarial 
report and abstract anew once again for the purposes of applying to the 
Controller for sanction and for keeping them open for inspection at the various 
j offices of the insurers mentioned above 


Under the English Insurance Companies Act, 1958, copies of the actuarial 
^ or other reports upon ivhich the agreement or deed of transfer or amalgamation 
IS founded and a report of an independent actuary are to be transmitted to the 
j! policy holders Such actuarial report or abstract need not be of a definite 
i date as in the Indian Act Under the English Act also the Court does not 
sanction the amalgamation or transfer of an insurance company carrying on life 
, assurance business or industrial assurance business with another or to another 
if It'appears to the Court that the life policy holders representing one tenth or 
^ more of the total amount assured in the company dissent therefrom 
ur ’ » 

9 Balance-sheet and reports, preparation of —The balance sheets of 
1 each of the insurer’s business proposed to be amalgamated or transferred as 
^ the case may be, must be prepared m Form A set forth in Part II of the First 
^ Schedule and in accordance with the regulations contained m Part I of that 
4 Schedule,! «, just in the same way «»s provided in section^ll of the Act* The 
( actuarial reports and abstracts also of these life insurance companies are to 
j be prepared in conformity with the requirements of Part II of the Fourth and 
'f Fiffh Schedules and in accordance with the regulations contained in Part I 
^ of the Schedu|e concerned, te, the reports and abstract'are to be prepared 
j just m the same way as provided in section 13 of the Act ® 


36 (1) When any application ‘ such as js referred to in 

' r ^ sub-section (3) of section 35 is made to the 

I tioQ^^'and^^JSsfer Ty Controller, the Controller shall cause, if for 
^ Controller ^ Special Tcasons he so directs, notice of the appli- 

( cation to be sent to every person resident in India who is the 
i holder of a life policy of any insurer concerned and shall cause a 
statement of the nature and terms of the amalgamation or transfer, 

, as the case may be, to be published in'such manner and for such 
t period as he may direct, and, after hearing the directors and such 
, policy-holders as apply to he heard and any other persons whom ^ 
I he considers entitled to be heard, may, sanction'■the arrangement, 

J if he IS satisfied that no sufficient objection to the arrangement has 
f been,-established and shall make such consequential orders as are 
necessary to give effect to the arrangenfent, including orders as to 
the disposal of any deposit made under section 7 or section 98 
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(e) any other reports on which the scheme of amalgamation or transfer 
was founded Such reports may be directors’ report, creditors* 

V report, policy-holders’ report and the like 

iQKo (2) of section II of the English Insurance Companies Act, 

lyop, also requires that before an> application made to the Court for 
sanction of any arrangement for amalgamation and transfer (a) notice of the 
intention to make the application shall be published in the Gazette, (h) a 
statement of the nature of the amalgamation or transfer, together with an 
^ material facfci embedted m the agreement or deed under 

which the amalgamation or transfer is proposed to be effected and copies of the 
actuarial or other reports upon which the agreement or deed is founded, mclud- 
report by an independent actuary shall be transmitted to each policy 
nolder of each company , and (e) the agreement or deed under^i^hich the 
amalgamation or transfer is effected shall be open for the inspection of th** 
policy-holders and shareholders at the offices of the companies for a period of 
mteen days after the publication of the notice m the Gazette It has been held 
that failure to transmit the reports to the policy-holders will not cure the defect 
by subsequent consent of the policy-holders t But these requirements need not 
be complied with where the amalgamation and transfer relate to employers 
iiamlity iruurance business So also where the company is registered or has 
a ^ti Northern Ireland the provisions of section 11 of the English 

Act shall not apply to an amalgamation or transfer of such company Under 
the Engluh Companies Act, 1948, a scheme also requires the sanction of th« 
c purpose the Court insists on certain formalities being followw 

ine nrsi step is a summons to the Court asking the Court to convene the 
necessary meetings The summons seeks the directions of the Court for the 
convening and holding of the class meetings The Cou’rt does not itself con 
u classes of creditors or members should be made parties 

to tne scheme That is for the company to decide in accordance with what 
the scheme purports to achieve The word‘class’“must be confined to those 
persons whose rights are not dissimilar-s to make it impossible for them to 
consult together with a view to their common interest In general any 
person having a pecuniary claim against the company capable of estimate i3 
a cr^itor In a class meeting the chss must have been fairly represented i«. 
the Court wants to be satisfied that those who attended the meeting are fud/ 
representative of the class and that the statutory majority did not coerce the 
minority m order to promote interest adverse to those of the class whom th®y 
purport to represent * 


8 Pow^ of the Controller —The Controller has been invested Witji 
the pmvers under tnis section which the Courts are ordinarily empowered to 
do fiis powers under this section are judicial or at best quasi judicial and he 

must not exercise his powers arbitrarily but must do so judicially The 

ciples which guide the Court to sanction a scheme must also guide the U*^htro 
m according his sanction to the scheme Apart from these prime 
^ntrolicr has also been empowered with certain ancillary powers proyidca 
by proviso to sub-scction (3) By this proxisi he has been empowered to 
any particular insurer to s ibstitutc certified copies of the last balance-sVc' 
and last report and abstract prepared in accordance with the provisions 


of 
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this Act or of the Indian Life Assurance Companies Act 1912, for the balance- 
sheet, report and abstract prepared as at the date at which the amalgamation 
or transfer if sanctioned is to take effect But incase of these substituted 
documents, the balancosheet is prepared at a date not more than twelve months 
and the actuarial report and abstract as at a date not more than five years, 
before the date on which the application for sanction is made to the Controller 
under this section The advantages of these substituted documents are that 
the insurers concerned need not prepare the balance sheet and the actuarial 
report and abstract anew once again for the purposes of applying to the 
Controller for sanction and for keeping them open for inspection at the various 
offices of the insurers mentioned above 

Under the English Insurance Companies Act, 1958, copies of the actuarial 
or other reports upon which the agreement or deed of transfer or amalgamation 
is founded and a report of an indepenljenc actuary are to be transmitted to the 
policy holden Such actuarial report or abstract need not be of a definite 
date as in the Indian Act Under the English Act also the Court does not 
sanction the amalgamation or transfer of an insurance company carrying on life 
assurance business or industrial assurance business with another or to another 
if It appears to the Court that the life policy-holders representing one tenth or 
more of the total amount assured in the company dissent therefrom 
* ’> 

9 Balance-slieet and reports, preparation of —The balance sheets of 
each of the insurer's business proposed to be amalgamated or transferred, as 
the case may be, must be prepared m Form A set forth in Part II of the First 
SchWulc and m accordance with the regulations contained in Part 1 of that 
Schedule, i e , just in the same way «s provided m section 11 of the Act ^ The 
actuarial reports and abstracts also of these life insurance companies are to 
be prepared m conformity with the requirements of Part II of the Fourth and 
Fifth Schedules and in accordance with the regulations contained in Part I 
of the Schedule concerned t i , the reports and abstract are to be prepared 
just in the same way as provided m section 13 of the Act * 

36 (1) When any application ‘ such as is referred to in 

„ , f sub-section (3) of section 35 is made to the 

ticrn^and° tra'^lsf«“by Controller, the Controller shall cause, if for 
Controller ^ Special reasons he so directs, notice of the appli¬ 

cation to be sent to every person resident in India who is the 
holder of a life policy of any insurer concerned and shall cause a 
statement of the nature and terms of the amalgamation or transfer, 
as the case may be, to be published in'such manner and for such 
period as he may direct, and, after hearing the directors and such 
policy-holders as apply to be heard and any other persons whom 
he considers entitled to be heard, may, sanction ^the arrangement, 
if he is satisfied that no sufficient objection to the arrangement has 
been ;e^tablished and shall make such consequential orders as are 
necessary to give effect to the arrangement, including orders as to 
the disposal of any deposit made under section 7 or section 98 
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Provided that—• 

(o) no part of the deposit made by any party to the 
amalgamation or transfer shall be returned except 
where, after cfft-ct is given to (he arrangement, the 
whole of the deposit to be made by the insurer^ carry¬ 
ing on the amalgimated business or the'person to 
whom the business is transferred is completed , j 
( 6) only so much shall be returned as is no longer required 
to complete the deposit last mentioned in clause (a), 
and / ■ ^ 

^ (c) while the deposit'Iast mentioned in clause (o) remains 

uncompleted, no accession, resulting from the arrange¬ 
ment, to the amount already deposited by the insurer 
, carrying on the amalgamated business or the person 
to whom the business is transferred shall be appro* 

' printed on payment or part, payment of any instal¬ 
ment of deposit subsequently due from him under 
section 7 or section 98 ^ *■ f 

(2) If the arrangement involve’a reduction of the amouni of 
the insurance and other contracts of ihe transferor insurer or ot 
any or'all of the insurers concerned in the amalgamation, the 
Controller may sanction the arrangement, reducing the i amount 
of such contracts upon such terms and subject to such conditions 
as he may think proper, and the reduction of contracts as sanction 
ed by the Controller shall be valid and binding on all the parties 
concerned ‘ 

StJiOPSlS 

Leg\slalivt changts pronto to fiih-sectxoniX) 

2 Objut and scope ' 6 Reduclton oj the amount 

3 Seeiton whetheflviolaitve of Article and other contracts 

14 of the Constttulion f } 9 Transfer under the ttelton, whe 

4t Controller's duties regarding appUea- a wuidingr'^p 7 - _ . , , 

tionfoT sanction subsection (1) 10 Transfer-Bunder the section, wM 

5 Sanction of the scheme by the Con- offends section 44 of the Act r 

trailer suhseehon (1) 11 Controller's power to sanction moa 

6 Controller's power to ' make const- ' fed scheme 

quenltal orders, subsection (1) 12 Applicability r 

7 Disposal of statutory deposit . < '' ' * 

1 Legislative changes —(a) Section 36 is re-numbered as sub-scction 
(1) and sections 36 (1) and 36 (2) were added by Act'XLVII of 1950 ^ 

(b) The word * Controller” occurring in the section and in the 
note was substituted by Act XLVII of 1950 i’ ^ 

(<) The word "India” occurring in the section was substituted by 
LXII of 1956 

(d) The wordsfend figures "and shall make 
section 98' occurring in sub-section (I) were added by Act XI of 1939 
(•) Proviso to sub-scctiOD (1) was added by Act XIII of 1941 
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2 Object and scope—The object of this section is a very wholesome 
0116*48 it empowers the Controller to heat any person affected by the proposed 
amalgamation or transfer, be he a policy-holder or a member or a creditor 
so that the chances of the majority in favour of the amalgamation or transfer 
being roerced by the minority or mu versa are eliminated The scheme 
requires, a greater scrutinywhere the majority is m a position to gam more 
from the sch' me than other members by reason of their interests in some other 
capacity , Lindley, MR in Alien v Gold Reefs of West Afrtea^ Ltd ' has laid 
down the'principle^ in this regard thus i‘Thet power must, like all otheF 
powers, be exercised subject to those general principles of law and equity 
which are applicable to all powers conferred on majorities and enabling^them 
to bind minorities It mu')! be exercised, not only in the mannerj required by ^ 
law, but also bona fide for the benefit of the company *aB a whole, and it must^ 
not be exceeded These conditions are always implied,, and arc seldom, ^if 
ever, expressed ” In case of a conflict of interest Bowen, L* J , has enunciated 
the principle to be followed thus “the court, which has to see what is reason¬ 
able and just as regards thq intcyests^ of the whole class, would certainly be 
very much influenced in lis decisions, if it turned out that the majority was 
composed of persons who had not really the interest of that class at stake 
T . I ' h ‘ ^ ‘ 

Before sanctioning a scheme of amalgamation or a transfer, this section 
confers certain powers on the Controller Such powers, amongst, others, are 
to cause notice to be served on the policy-holders to enable them to know 
about'the scheme and to prefer'their objections toi the said scheme being 
sanctioned if they or any of them intends to do so 'Normally no such notice 
IS to be issued unless the Controller for special reasons so'directs , The powers 
also include causing a statement of the nature and terms of the amalgamation 
or transfer to be published The object of such publication is to give wide 
publicity to the scheme or arrangement whereby the, proposed ,amalgamation 
or transfer is'goingto be effected ’ an<^ every person'interested many of the 
companies or insurers ma^ come forward and put forth his objeciions to the 
said amalgamation’or transfer In short by taking resorjt ^Og’the provisions 
contiined in subjection (1) of this section, namely, by'giving notice and by 
publication, every opportunity,^ is given to all j:onccrned to haVcithcir say in 
iKc matter and by this the ^Controller also has the privilege to consider all^ 
shades of opinions before he‘ comes to his decision with regard to the scheme, • 
that is, whether he will accord his sanction or,not i i ‘cj» 

1 I 1 « - >j ii { ’ ; J b p 

Sub-scction (1) of this section again confers powersjupon the iController 
to dispose of the amounts of deposits made, under section 7 ior section 98 of » 
this Act The,Controller has also been empowered undfr sub-section (2) of 
this section to sanction any arrangement which would ,involve a reduction oL 
the,amount of the insurance and other contracts of th'c transferor insurer 
or of any or all of the insurers concerned, m the proposed amalgamation or 
transfer , 

1 j 

,,3 Section .whether violative of Art 14 of the Constitution^—Iii 
Sbyamapada’& case it was contended that there were other insurance companies ^ 
“'Jbe same insolvent position as the transferor company and that the policy- ' 
holders of the latter company alone were being made to-suffer and hence the 
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sanction under this section to the said company in the' aforesaid '^circumstancei^' 
IS violative of Art 14 of the Constitution The Supreme Court has repelled 
the contention thus "It may be stated here that the transfer'involved a 
condition affecting slightly adversely the rights of the policy-holders It does 
not seem to us however that any question of discrimination arises m the present 
case The transfer was sanctioned with the assent of the' shareholders of the 
concerned The sanction was given after the policy-holders 
of the transferor company were heard Again section 36 of the Insurance Act 
applies to all insurance companies where the companies m general meeting 
agree to a transfer No action under section 36 can be taken except on the 
initiative of the companies concerned It is done in the best interests of ihc 
policy-holders , i 


^ s duties regarding application for sanction, sub seo* 

'i? duties of the Controller 

w en ne receives an application for sanction of a scheme prepared and submit- 
QR with the provisions of sub section (3) of the foregoing section 

His duties, With regard to the said application, are as follows 

(i) he shall cause notice of the application to be sent to every life 
^ policy-holder resident in India of any insurer concerned, 

(ii) he shall cause a statement of the nature and terms of the amalga¬ 
mation or transfer, as the case may be, to be published, such 
P^^^cation shall be made in such,manner and for such period as 
the Controller may direct in this regard Such publication may 

^ be made in newspaper or in the ofBcial Gazette as the Controller 
^ The publication intended to be made is not the 

1 publication of the whole scheme vt extenso but a summary bf it 
^ ^ indicating the nature and terms of the amalgamation or transfer, 

as the case may be, . 

(iii) lastl/; he shall hear («) the direcloi 4 , ( 6 ) ' the policy holders who 

desire to be ^ heard and make an, application to the Controller m 

this regard, and (c) other persons-whom the ,Controllcr considers 
entitled to be heard r i 


' 5 Sanson of the scheme by ,the Controller, sub-sectioo (1) 
banctioning m the scheme by the Controller lies within his discretion Ij i* 
not that the Controller should be a stamping otBcer in that he will give his 
acCMd to every scheme The Controller m sanctioning a scheme should exercise 
his discretion judiciall> One of the factors that the Controller should weigh 
in this connection is that he must be satisfied that no sufficient objection to 
the arrangement has been established and when he will be so satisfied be wiU 
exercise his discretion in favour of sanctioning the scheme The question 
whether sufficient objection to the arrangement has been established or not 
depends emiwly upon the Controller and it is his satisfaction m the rnattef 
tjjich will be decisive in sanctioning or refusing to sanction the scheme , 
Ihus, where the Controller is satisfied that there is 'such an objection to it 
« that any reasonable man might say that he could not approve it the 
l^ntrollcr will refuse to sanction the scheme « In the matter of sanctioning 
the scheme the Controller must be guided by those considerations which the 
Court generally takes into account for the purpose The Controller shouicr 
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refuse to sanction a scheme which is inequitable,^ but he will be slow to differ 
from the conclusion of the majority and will not himself judge upon the 
commercial merits of the scheme which is the function of the class itself 
Another important factor which the Controller should bear in mind that in 
exercising his discretion, whether or not to sanction a scheme, he should treat 
It as cardinal point that his function does not extend to usurping the view of 
the members or creditors ® , 

, 6 Controller's power to make consequential orders, snb-section 
( 1 ) —When the Controller sanctions a scheme undecthis section he has also 
been empowered to make such consequential orders as are necessary to give 
effect to the arrangement These powers of making consequential orders are 
similar to ihe powers of the court conferred under section 394 of the 
Companies Act, 1956, whereby the court may make provision for such inci¬ 
dental, consequential and supplemental matters as are necessary to secure that 
the reconstruction or amalgamation shall be fully and effectively carried out 
Similar powers have also been conferred on the court by section 208 (1) (/) of 
the English Companies Act These powers are general powers which arc 
given incidental, consequential or supplemental to the scheme Thus the 
consequential orders which* the Controller has been authorised to make must 
be to secure that the amalgamation or transfer shall be fully and effectively 
earned out As a consequential order the Controller has the power to direct 
di posal of the deposits made under section 7 or section 98 of the Act , 

7 Disposal of statutory deposit, proviso to sub section. (1) — The 
Controller’s power to order disposal of statutory deposits made m accord¬ 
ance with section 7 or section 98 of the Act is a consequential order which 
he must obviously pass if/it is necessary to give/effect to the arrangement 
which he sanctions under this section But clauses (a) to (e) of proviso to sub¬ 
section (1) defines the limits of the Controller’s power m disposing of such 
deposit In the disposal of the statutory deposit, the following principles are 
Co be followed 

(0 Normally the deposit money or any part thereof under section 7 
or section 98 of the Act, of cither party to the amalgamation 
or transfer, as the case may be, is not returnable to any of them, 
but when after the scheme or arrangement after its sanction from 
the Controller is given effect to and the whole of the statutory 
deposit required to be made by the insurer who xs to carry on 
the amalgamated business or by the transferee insurer is made, 
the said money becomes returnable, 

(ti) but so much of the said deposit money shall be returnable as will 
no longer be required to complete the required deposit to be made 
by the insurer who is to carry on the amalgamated business or 
the transferee insurer, that is, only the balance of the deposit 
money which is not required to make up the total deposit required 
to be made under section 7 or section 98 by the amalgamated 
insurer or the transferee insurer, will only be returnable. 


(lit) again, the accession resulting from the scheme or the arrangement 
should not be appropriated or applied towards the payment or 
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of reduction has been held to be not within the section ^ See also Notes under 
s_ction 61 infra A scheme for reduction of contracts, when sanctioned by 
the court, is binding on the company and all policy-holders * 

9 Transfer under the section whether a winding up —A contention 
was raised in Shyamapada's case that a transfer under this section is a virtual 
winding up and ,the ntter could only be effected under the provisions of the 
Companies Act This contention was based on the decision of Btsgood s case ‘ 
In this case a company was sought virtually to be wound up and its assets 
distributed in purported exercise of power to sell the undertaking and other 
cognate powers contained in its memorandum of association and this the court 
said could not be done as it would make the provisions for'* winding-up in the 
Companies Act ineffective The Supreme Court negatived the contention 
observing thus “What was done in this case was done under the provisions 
of the Insurance Act and not by way of carrying out corporate object of 
the transferor company Now section 117 of the Insurance Act provides that 
nothing in that Act would affect the liability of an insurance company to 
comply with the provisions of the Indian Companies Act in matters not other¬ 
wise fepecificallyrprovided for by it' Section 36 of the Insurance Act read 
with section 35 of the Act, makes certain specific provisions which ovei- 
nde the provisions of the Companies Act The objection based on Bisgood’s 
case IS ill founded ”* 

i • 

10 Transfer under the section whether offends section 44 of the 
Act —Section 44 of the Act does not say that an insurance company shall 
not be entitled lawfully to deal with its assets where the effect of such dealing 
might be that nothing is left out of which the agents can^])e paid thsir commis¬ 
sion ' Agam^ this section (section 36) does not say that a transfer shall not 
be sanctioned if the effect of li is to have no assets with the transferor company 
Reading/the two'Sections together it is not possible to take the view that 
transfer cannot be/sanctioned under this section if the result of that is to 
denude the transferor company of all its assets out of which an agent can be 
paid his commission Hence this section does not offend section 41 of the 
Act, although an agent has been given certain rights' igainst his' employer 
company to^ receive commission m respect of renewal premiums paid But 
his rights to" receive commission arc not in anyjWay affected by the transfer 
although, It may be, that he cannot realise the amount due by enforcing that 
right because the transferor company has no^assets left after, the transfer out 
of which to,pay the commission * ' - 

^11 Controller’s power to sanction moiltQed scheme—Ordinarily, 
only f the scheme of transfer under's-cti6h 36(1) in respect of which notice 
under section "35 <3) had been given could be sanciiontd by the Controller and 
not a modified version of It But where the scheme arid the resolution of the 
shareholders of the transferor company approving both provided for its 
modification and gave power to the dirscior> to^ccept the modihcouons on 
behalf of the company, such modifications wcrcj pursuant to the terms of the 


1 tfiUonS Co , supra, 3 

*• Sn MacGilhvray Insurance Law 5th ( 
Ed • Vol 1 pp 95-96 and Paltfcr • 4 

Company Prec^ents 17th Ed Vol I 
pp UB5-U8G S 

36 
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scheme as approved by the shareholders of the transferor company and the 
scheme, in substance, was the scheme of which the notice had been given under 
section 35 (3) which was sanctioned ^ 

12 Applicabilit> —The section has been applied to Life Insurance 
Corporation of India 


37 Where an amalgamation takes place between any two 
Statcmcnti re uired Hiorc insufcrs, or whcrc any business of an 
after amaigamanon and insurer IS transferred whether in accordance 
with a scheme confirmed,by the Controller or 
otherwise, the insurer carrying on the amalgamated business or the 
person to whom the business is transferred, as the case may be, 
shall, Within three months from the date of the completion of the 
Amalgamation or transfer, furnish in duplicate to the Controller— 

(o) a certified copy of the scheme, agreement or deed 
under which the amalgamation or transfer has been 
effected, and 

(6) a declaration signed by every party concerned or in 
the case of a company by the chairman and the 
principal officer that to the best of their belief every 
payment made or to be made to any person whatso¬ 
ever on account of the amalgamation or transfer JS 
therein fully set forth and that no other payments 
beyond those set forth have been made or are to be 
made either in money, policies, bonds, valuable 
securities or other properly by or with the knowledge 
of any parties to the amalgamation or transfer, and 

(c) where the amalgamation or transfer has not been 
made in accordance with scheme sanctioned by the 
Controller under section 36— 


(i) balance-sheets in respect of the insurance business 
of each of the insurers concerned in such amaig^ 
mation or transfer prepared in the form set fortn 
, in Part II of the First .Schedule and in accordance 
with the regulations containediin Part I of tha 
Schedule, and ' ^ 

(u) certified copies of any other reports’on which the 

scheme ohamalgamation or transfer was founde 


1 S/yamapada v Controller tj Iruurartce 1962 
S C. li55^t*p 1157 the qunOoR wheifaer 
the Controller could only sanctioo 
the scheme of which notice had been given 
Under S 35 it lea open see '/?/ DorHiaum 
oj Canada Freehold EsteU end TvnitT Ce 


LIJ (1886) 55 L T 547 
Kishon Datta V B efononbana 
61C.19I3 1M4 0II BI6<"'4 

Company Precedent, |6th “ P 
referred ^ , , 
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StNOPSIS 

1 legislalioe changes 5 J{oDatioa on amalgamattjn 

2 Object and scope (i) Eotde tee of novation 

3 Documents to be furnished to the 00 ^fovatton by provision in policy 

Controller 0*0 Statutory novation 

(i) Declaration its form ^ 6 Rights of policy holders 

00 Within which the dotu- Agent's interest w renewal 

meats are to be furnished premium 

4 Analogous law under the English 7 Applieability 
Act 

1 Legislative changes —(c) The words “where any business of an 
insurer is transferred’ were substituted for the words “where any business 
of one insurer is transferred to another” by Act XIII of 19fl , the words “the 
person to whom the business is transferred* were substituted for the words “the 
insurer to whom the husiness IS transferred”, the words ' furnish in duplicate 
to the Controller" were substituted for the words “furnish to the Central 
Governme^nt" and the words “a declaration signed by every party concerned” 
in clause (6) were substituted for the words a declaration signed by every 
insurer concerned” by the said Act Kill of 1941 

' (4) The word “Controller” occurring m the section was substituted by 

Act XLVII of 1950 j 

(e) The clause (c) of the section was substituted by Act'XIlI of 1941 

2 Object aod scope—The object of,the section is to keep the 
Controller informed when the irtsurer'carrles on the amalgamated business or 
does so after one business is transferred to him since after the scheme of 
amalgamation or transfer, as the case may be, is conhrmed by the Controller 
The procedure by which such information can be given to the Controller has 
been laid down in this section The information is to be furnished to the 
Controller m both cases of ama Igamatioh or transfer namely, where it is cfTccted 
with the sanction of the Controller as provided in the foregoing section 36 and 
where no such sanction of the Controller is required, e g ,,in cases of amalgama¬ 
tion or transfer of other kind or claw of insurance business except life insurance 
business 

The provisions of the section, although similar to those made in sub¬ 
section (3) of section 394 of the Companies Act, 1956, do not partake of the 
nature contained therein The sub-section (3) of section 394'of that Act 
provides that within fourteen days after the making of an order under the 
said section every company in relation to which the order is made shall cause 
a certified copy thereof to be filed avith the Registrar for registration Under 
sub section (3) of section 206 of the English Companies Act 19i8 it is provided 
that the order sanctioning the scheme is not effective until an office copy of 
the order has been delivered to the Registrar for registration The difference 
m the provisions between the two Acts of delivering the copy of the order of 
the Court sanctioning a scheme of amalgamation or transfer lies in this that 
■under the English Act the order of amalgamation or transfer becomes effective 
only when the office copy of the order is delivered to the Registrar whereas 
under the Indian Act the order of the Court takes effect as soon as it is passed 
^**8 w not kept m abeyance until the certified copy of the order is delivered 
to the Registrar However, under the Indian Act penalty has been provided 
for When default IS made in delivering the certified copy within the period 
mentioned in the said sub-sectioa (3) to the Registrar 
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nmalgam tion or transfer has been effected, and 

"comnanrhvtT'n ofa 

company, by the chairman and the principal officer 

transfer when Tt^^s* relate to cases of amalgamation or 

but in c"ses s^Lre Co"‘^°'k>^'s sanction or conBrmation, 

following further dnri.m sanction or confirmation is required, the 

inqiurther documents are to be furnished to the Controller- 


msurers^eonee” ofthc insiirancc , busiocss of each of the 

accordance wnh^th *” amalgamation or transfer prepared in 
accordance with the provisions of section 11 ofthc Act, 


licT 'vXc«ion''l3 or selilon “e of lh7 Act 


chairmat^nd^he^nrllr'^^T T'EE® declaration of the party concerned or the 
tug form E officer as the case may be, should be in the follow 


payment made ‘o >br best of his/their belief every 

amalgamation nr 1 A “adc to ahy person whatsoever on .account of the 

beyond those set ffirth^'h " P“‘’'b 'bat no other payments 

policies hands 1 been made or are to be made either in money, 

ofin> parties ° Proprrty by or with the knowledge 

in) parties to the amalgamation or transfer 


abovefref^r^J Z'"'"' donvments are (o i, farmhd —The documents 

Doiuhs from the riT furnished in ditplic ite to the Controller within three 
XEnUTh auialgamation or transfer Under 

under Section 12 nr A 195B, documents required to be filed 
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■mc-i,mil prescribed is 14 days after the making of the order by the Court] 


auee Com1ran.°efAct'“T9v''r'' EPS's* Act-Section 12 ofthc Insur- 
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u ,X in the amalgamation or transfer together 

transfer * amalgamation or 
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(6) a certified copy of the agreement or deed under which the a:6ialga- 
mation, or transfer is eftected , 

(<) certifieii copies of the actuarial or other reports upon which that 
agreement or deed is founded , and 

(d) a declaration under the hand of the chairman of each company 
and the principal officer of each company that to the best of their 
belief every payment made or to be made to any person on account 
of the amalgamation or transfer is therein fully set out, and that no 
payments beyond those set out have been made or are to be made 
either in money, policies, bonds, valuable securities or other 
property by or with the knowledge of any parties to the amalga¬ 
mation or transfer 

** Novation on amalgamation —Amalgamation of insurance com¬ 
panies raises intricate questions of novation which means a tripartite arrange¬ 
ment between a debtor, contingent or otherwise, the creditor and a third party, 
whereby a debtor is released from his debt in consideration of his providing 
another person, who will undertake to satisfy his debt Thus, where insurance 
company A transfers its business to company B B thereby undertakes to meet 
claims by d’s policy-holders This arrangement needs the consent of all thfee 
parties and unless they ^are all agreed, the right of action of the policy-holders 
Will remain against vl but when they are agreed the policy-holders lose their 
right of recourse against A 

The law of novation is contained m section 62 of the Indian Contract Act 
which provides as follows if the parties to contract agree to substitute a new 
contract for it or to rescind or alter it, the original contract need not be per¬ 
formed In order to effect notation two things must concur there must be 
nooinU, and tho substitution of some other thing for that original 
obligation out of which the debt arose ^ Acceptance of B as hill debtor instead 
of A constitutes a complete novation of the debt and necessarily operates as 
absolute release of A It cannot be held that novation merely amounts to a 
covenant not to sue the debtor * In order that one liability may be extin¬ 
guished by being replaced by another by agreement, it is essential that the 
person in whom the correlative right resides should be a party to the agree¬ 
ment, or should, at all events show by some act of his own that he accedes to 
the substitution ^ , > 

(i) Evidence of novation —The payment of a premium to a transferee 
compmy may be treated as evidence of novation and therefore it is a release 
and abandonment by the policy holder of his claim against the transferor com¬ 
pany* but there are old cases where contrary view was held ® There may be 
other instances evidencing novation thus 

(а) acceptance of a bonus from the transferee company® , 

(б) bringing a claim against the transferee company’ , 


1 

2 . 

3 

4 

5 


Doev PooU (1843) II Q. B 713 
Cyanern<a Dmk of Tasmania \ jenef ll8*’3) 
App Cat 313 ^ X I 

Horn* AitVTtmtt CoTbtratum v 
Pcferson (l*»02)2Cb 404 
^ Ci9 cf Chsgou, Lift (1916) 2 C2i 557 
^ ^ Afenehestir end tendon Life (1870) 
H 5 Ch 640 R* Mtdttal I oaltJ mi 
Central Life i caie, (1871) L R 


6Ct» 374 

6 ReTtmetLife (1870) L R 5 Ch 381 
Rt Atedteal Lift Stenetr i cate (1871) 
L.R 6Ch 362, 

7 R* Untied Peris Initronet (1874) L. R 9 
Ch 392 Re Internatwnd Li/e ex parte DU»d 
(1870) L R 9 Eq 316 Rt ^eliend Pro- 
vinnellAje (1870) L R 9Eq 306 
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(<) sending the policy to the transferee company for indorsement or 
exchange ^ 

During the Albert and European arbitrations, the question of novatioi 
on amalgamation or transfer of msuranec companies frequently ^rose tor 
decision One view was that a novation of a policy-holder s contract ought not 
to be lightly presumed but would require proof of the legal power to take over 
the policies of the transferor company, such power was known to the po icy 
holder and an offer made either to accept a new policy or an indorsemcn o 
the transferee company and such offer was accepted ® The other view w 
that any evidence was sufficient to establish a novation ® 

(if) /l^ovai^on by provision in policy —Novation may be made by 
term in the original contract of the insurance to the effect that the po i y 
holder shall be bound to accept any subsequently substituted liabili^ 
by a valid amalgamation or transfer Such a term in the policy has nee 
to be quite lawful * 

(m) Stalulary msatim —The question as to whether the sanctiM 
Controller to an amalgamation or transfer under section 36 ,v 

operate by itself as a statutory novation of contract of the pohcy-hol ® . 

the company to whom the business is transferred is difficult to answer 

« no direct Indian case on the point either way j 'u 

hotdV&rktr in Untied London and Scottish Insuranee Co v 
Corporatior? XT\ considering the same question while dealing with se e.u^ 
the Assurance Companies Act 1939, corresponding me 

Insurance Companies Act, 1958, has observed thus lain and 

that the Act docs not, especially having regard to the prior ....ting 

1872, and the particular clauses therein contained, have .y.holdefS 

what I may refer to as a statutory novation of contract of the policy 
With the company to whom the business is transferred / Co* 

\vould appear to have been held in He City of Glasgow Life As^ 

But in Rr Prudential Assurance Co,'’ Simonds.J , firirt is to 

of such a transfer as this, when it has been sanctioned by the » 

release the transferor company and to impose a new obiiga 
transferee company ” t, i cY' 

6 Bights of policy-holders —On transfer or amalgamation t e P ^ 
holder is put to an election whether he shall repudiate the trans ^ ^ 

on the transferor company’s ongmalliability or shall amrm -annotblov; 

rely on the substituted liability of the transferee company WO r^-Asonable 
hot and cold at the same time His election must be made wi as 

promptness If he acquiesces in, or consents to, ^be merger or 
where he pays premiums he has no right thereafter to obtain any r .gfepce 
the transferor compnny but must look to the amalgamated or 
company for whatever rights he has on his policy * 

7 Applicability —The section has been made applicable to t e ‘ 
Insurance Corporation of India _______ 

5 (19151 84 L T Ch 777 at p 785 

6 (1916) 2 Ch 357 

7 (193«; I Ch 878 St p 884 . 

6 lUtmV for «««!/ 

C.r Ct App (U S) >341 »or « ^ 
tnUrtri tn rtnewal pttmvrm, 

AmtTtean L\ft Iiuurant* Co V 

•aid that bis right to renewal o 
could not be defeated by ttaosfer 
Without the egcoi s consent* 


Ho Eurepoan AsrurOnet Slillir » C8*e (1876) 

3 Ch U 391 Re Mtdteol Lift Crtjfuh • 
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ZJIWdri case (1872) Eur Arb Reilly 84 
Herman tcatc (1873) Euf Arb LT 129 
set alio Porter's laws of Insurance chapter 
cn Novation and Amalgamiioa and Mac- 
Ciliivray on Insuran'^e Law pp 73-78 
lU FvoPoan Asnrreneo Dowtt t ease (1876) 

3 Cb,D 304 t C«ibf s case (1876) 5 Ch. 

D \ I Hort I case (1875) 1 Ch D. 307. 
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ASSIGNMENT OR TRANSFER OF POLICIES AND NOMINATIONS 


38 (1) A transfer or assignment of a policy of life insurance, 

’ whether with or without consideration, may be 

made only by an endorseme'ilt upon the policy 
itself or by a separate instrument, signed in 
either case by the transferor or by the assignor or his duly 
authorised agent and attested bv at least one witness, specifically 
setting forth the fact of transfer or assignment. 


(2) The transfer or assignment shall be complete and effectual 
upon the execution of such endorsement or instrument duly attest¬ 
ed but except where the transfer or assignment is in favour of the 
insurer shall not be operative as against an insurer and shall not 
confer upon the transferee or assignee, or his legal representative, 
any right to sue for the amount of such policy or the moneys 
secured thereby until a notice m writing of the transfer or assign¬ 
ment and either the said endorsement or instrument itself or a 
copv thereof certified to be correct by both transferor and 
transferee or their duly authorised agents have been delivered to 
the insurer 


Provided that where the insurer maintains one or more 
places of business m India, such notice shall be delivered only at 
the place in India mentioned in the policy for the purpose' or at 
his principal place of business m India 

(3) The date on which the notice referrc d to in sub-section 
(2) is delivered to the insurer shall regulate the pnority of all 
claims under a transfer or assignment as between persons interested 
in the policy , and wherp there is-jnore tjiaii ope instrument of 
transfer or assignment the priority of the claims under such instru 
ments shall be governed by the orderMp which the notices referred 
to m sub-section (2) are delivered 

(4) Upon the receipt of the notice referred to in sub-section 
(2), the insurer shall record the fact of such transfer or assignment 
together With the date fhereof and tfie nanie^'bf the\transferee or 
the assignee and shall, on,the request of the person ^y 'whom the 
^notice was given, or of the transferee or, assignee, on payment of 

exceeding one mpee, grant n written acknowledgment 
ui the receipt’of such notice, and any such acknowledgment shall 
be conclusive evidence against the insurer that he ha? duly received 
the notice to which such acknowledgment relates - m ' « 

(5) Subject to the terms ‘and* conditions ^of the transfer or 
assignment the insurer shall, from the date of ,the. receipt of the 
notice referred to in sub-section (2), recognise the transleree 
assignee named in the notice as the only person entitled to 
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under the policy, and such person shall be subject to all liabilities 
and equities to which the transferor or assignor was subject at the 
date ol the transfer or assignment and may institute any proceed 
ings in relation to the policy without obtaining the consent of the 
transleror or assignor or making him a party to such proceedings 

rights and remedies of an assignee or transferee of 
°r transfer effected 

prior to the commencement of this Act shall'not be affected by the 
provisions of this section 


I «^°*"'ithstanding any law or custom having the force of 
contrary, an assignment in favour of a person made 
1 n the condition that it shall be inoperative or that the interest 
s all pass to some other person on the happening of a specified 
event during the lifetime of the person whose life is insured, and 
«in assignment in favour of the survivor or ' survivors of a number 
of persons, shall be valid 
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1 Legislative chaages —(a) The words "except where m 

favour of the insurer" and the words "and either the said endorsement 
authorised a, cuts’ occurring la sab-scction (2) were inserted by Act XI of 
1939 the word “and” and the tvords “have been delivered occurring in the 
said sub-section were substituted for the words “together with” and “has been 
delivered” respectively by Act XIU of 1941* and the words “at bis principal 

place of business m British India by or on behalf of the transleror or transferee 
occurring at the end of the sub-section were omitted b> Act XI of 1939 


(6) The proviso to sub-section (2) was added by Act XI of 1939 and the 
word “India*^ occurring m the said proviso was substituted by Act L\1I 
of 1956 


(c) The words, brackets and figure “subject to the terms and con¬ 
ditions m sub-section (2)” occurring m sub-section (5) were substituted 

for “from the date of the receipt of notice referred to in sub section (2), the 
insurer shall” by Act XI of 1939 


(jI) Sub-seclloti (6) was substituted by Act XI of 1939 

(0 The words “lifetime of the person whose life is insured” occurring in 
sub-section (7) were substituted for the words “life of the policy-holder ’ by Act 
XI of 1939 

2 Applicability —The provisions of this section are applicable to a 
transfer or assignment of a policy of life insurance and do not apply to a trans¬ 
fer or assignment of a policy of fire or marine or miscellaneous insurance 
Transfers or assignments of the latter classes of policies are to be governed by 
section 135, Transfer of Property Act (IV of 1682) The section shall apply 
to the Life Insurance Corporation oflndia 


3 Object and scope—The object of the section is to lay down the 
procedure to be followed when a life insurance policy is to be transferred or 
assigned to anv person by the insured The section being divided into seven 
sub-sections presents a complete code on assignment and transfer of life insu¬ 
rance policies Hence since the enactment of this section m the present Act 
all assignments or transfers of life insurance policies are to be governed by this 
section and not by the provisions of section 130 of the Transfer of Property 
Act Previous to this Act life insurance policies were transferred like all other 
actionable claims under section 130 of the Transfer of Property Act 

In England, before the passing of the Policies of Assurance Act, 1867 
(30 and 31 Vxet, c 144) an assignment of a policy of life insurance was not 
recognised at law The contract of insurance being with the insured and 
the insurer no third party could give a valid discharge at law of 
the same Even if a policy was assigned the assignee could not bring any 
action at law against the insurer but he had to sue m the name of the assignor 
till equity came to bis relief when he could sue in his own name making the 
assignor a necessary party But the Judicature Act, 1873 (36 and 37 Vict, 
c 6u) permitted assignment of legal chose in-action and for the validit) of 
such assignment it ought to be an absolute assignment in writing and notice 
of which m writing was given to the debtor 1 he Law of Property Act, 1925 
(15 Geo S, c 20) by re-cnacting the same provisions as in the Judicature Act 
1873, provided thus “any absolute assignment in writing under the hand of 
assignor (not purporting to be by way of charge only) of any debt or 
legal chose in action, of which express notice in writing shall have been ^ 
to the debtor, trustee or other person from whom the assignor would 
entitled to claim such debt or chose m action shall be, and be deemed 
37 
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been, effectual in ^aw (subject to all equities which would have been entitled to 
priority over the rights of the assignees if this Act had not been passed) to pass 
and transfer thf legal right to such debt or chose m action from the date of such 
notice, and all legal and other remedies for the same and the power to 
give a good discharge for the same, without the concurrence of the assignor ” 

The chose m action of English law is synonymous with the actionable 
claim of the Indian law The actionable claim has been defined to be a claim 
to any debt, other than a debt secured by a mortgage of immovable property 
or by hypothecation or pledge of movable property, or to any beneficial 
interest in movable properly not m the provision either actual or constructive, 
of the claimant which the civil courts recognise as affording grounds for 
relief, whether such debt or beneficial interest be existent, accruing, condi 
tional or contingent ^ 

The transfer of an actionable claim, with or without consideration, is 
effected by the execution of an instrument in writing signed by the transferor 
or his duly authorised agent and the same becomes complete and effectual upon 

the execution of instrument of transfer and all the rights and remedies of the 

transferor vests in the transferee whether any notice of such transfer is 
given or not except m cases of transfer of a marine or fire insurance policy 
Ihus, to be a valid assignment under the Transfer of Property 
must be effected by means of an instrument in writing duly signed by 
the assignor or his authorised agent Where the claim of the claimant 
was based not on written deed of assignment but on a deposit of the policy 
creating a charge the Privy Council observed thus ‘ In the present case 
the respondent bases his claims on a deposit of the policy* and not undM a 
written transfer and claims that this creates a charge on the policy ■Ihe 
section specifically enacts that such a proceeding shall not have such effect an 
that such a charge can only be created by a written document It follows 
that the respondent acquired no right whatsoever to the policy or its proceca 
by reason of the deposit ’ ^ 

Since the enactment of section 38 of the Life Insurance Act all assignment 
and transfers of life insurance policies have to be governed by the 
of that section and not by section 130 of the Transfer of Property Act un 
this section assignment and transfer whether with or without consideratio > 
of a policy of life insurance can be effected by an endorsement upon the 
itself or by a separate instrument signed by the transferor or the 
the case may be, or his duly authorised agent and the instrument is also to 
attested by at least one witness To make the transfer or assignment j 

notice of such transfer or assignment must be given to the insurer as , 

in this section Under the Policies of Assurance Act, 1867 similar provisi 
were made, namely no assignment of policy of life insurance would .^5 

the assignee any right to sue for the amount of such policy or the tno 7^ 
assured or secured thereby until a written notice of the date and P'^’^P^^y 
such assignment was given to the Assurance Company * Moreover assignm 
could be made either by endorsement on the policy or by a separate iiu 

ment ^ and this endorsement or instrument ought to bear requisite stimp— - 

i SuS 3 Transfer of Property Act t A 94 ^7 Pnm 198 
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This section also saves the rights and remedies of an assignee or trans¬ 
feree or of a policy of insurance under an assignment or transfer effected prior 
to the commencement of the Insurance Act, 1938 ,1 1 , prior to 1st July, 1939, 
when the Act was brought into force This section also validates an assign¬ 
ment in favour of a person made with the condition that it will be inoperative 
or that the interest shall pass to some other person on the happening of a 
specified event during the lifetime of the person whose life is insured even if 
there be any law or custom having the force of law to the contrary, that is, it 
makes conditional assignment possible and permissible 

4 Making of transfer or assignment of life policy, sub section 
(1)—Subsection (II of this section makes specific provisions for transfer and 
assignment of a policy of life insurance Such transfer or assignment, as the 
case may be, must be effected by cither of the two methods, namely (t) by an 
endorsement on the policy itself, or (it) by a separate instrument But in 
both the cases the following formalities are to be observed, namely, (») the 
endorsement or the instrument must be signed by the transferor or by the 
assignor or by his duly authorised agent, (it) the endorsement or the instrument 
must be attested by at least one witne«s, and (itt) the endorsement or transfer 
must specifically set forth the fact of transfer or assignment Assignment or 
transfer can be with consideration or without any such consideration 

A policy of life insurance IS a security for money payable at a date un¬ 
certain, but calculable It has to be construed as a contract to pay a certain 
sum in a certain event depending on the duration of human life buch a policy 
always forms part of the estate of the assured and maybe dealt with at his 
absolute discretion, such as, sale, chaise, settlement or bequest or made the 
subject of donatto mortto causa Under the general law, an assignment is under* 
stood as a transfer by an individual of his right or interest in the property to 
another resting upon a contract between them That being the case if a policy 
w assigned it operates so as to completely divest the assignor of any right under 
It, for the essence of assignment is complete divesting The assignee is, there¬ 
fore, clothed with all the rights and liabilities which the insured occupied before 
the transfer , that is, there is a substitution for the assured so far as the benefits 
arc concerned by^thc assigned^ Hence after assignment the policy amount 
docs not form part of the assets of the assured on his death in the hands of the 
assignee and is not liable to attachment in execution of a decree against the 
assured ^ 


(t) Form of atsxgmrcni or trarw/<r—To effect an assignment no particular 
form of words is nccessar) Even the use of the word “assign” is not necessary 
Any word indicating assignment as for example, “transfer”, “convey” or 
* make over” will suffice The form set forth m the Schedule to the Policies of 
the Assurance Act, 1867, reproduced may serve as a model form 

*‘I, AB of, etc , in consideration of, etc , do hereby assign unto CD of, 
etc , his Executors, Administrators and Assigns, the [within] policy of Assur¬ 
ance granted, etc (here describe the policy] In witness etc * 


(li) Stamp duly leviable —Under the Stamp Act of 1869, only transfers by 
endorsement of policies of marine or fire insurance were exempt from stamp 
duty but under the Act of 1899, a transfer by endorsement of a life _ 


1 
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policy IS also made exempt from stamp duty In re Thomson's PoUcji^ it was 
held that when the assignment was by way of collateral security and without 
consideration, the endorsement was net chargeable with ad valorem duty as a 
conveyance but only with a fixed duty of Re 1 as a collateral document under 
Schedule II of the Stamp Act The case was decided under the Act of 1869 

Where the assignment or transfer is made by means of an instrument 
whether with or without consideration the stamp duty payable is, if the duty 
on the policy to be as igned does not exceed Rs 5, the duty with which the 
policy of insurance is chargeable, and m any other case the duty payable is 
Rs 5 * But the duty of Rs 5 is enhanced to Rs 10 in Bengal, Bombay ana 
C P and Berar and Rs 7-8 m Orissa and Bihar and Rs 9 6 m U P ® 


When a bank lends money on the security of an assignment it will 
to recover no more than that amount from the insurers which is covered ^ 
the stamp duty paid, i e , any excess amount paid which is not covered by the 
requisite duty is not recoverable unless the assignment has been stamped wit 
a further duty * An assignment of a life policy by way of security was charge¬ 
able with stamp duty as a mortgage of property * Where actual consideration 
given for the transfer was more than that covered by the stamp the insurer 
should refuse to proceed until the instrument is properly stamped so as to cover 
the actual consideration ® Again where transaction is primarily n 
be chargeable as such, even although it may form part of what is caUen n 
family arrangement 

TheU P Act XVII ofl948 provides that if by any O"'St 
interest secured by several policies of insurance is transferred the 
in respect of such instrument shall ^ the aggregate of the duties which 
have been payable if separate instruments of transfer were executed in P 
of each such policy of insurance 

(in') Assignment or transfer unthout eonsxderalion no 
transfer is said to be without consideration it ordinarily means that the 
pecuniary consideration for the transaction Thus, when an 
transfer is made by way of gift it is without consideration although assig 
or transfer may be expressed to be m consideration of natural love an, 
tjon and such a consideration is sometimes called a good or me i 


consideration tated 

Where a person has assigned insurance policy and the the 

on oath that the policies were handed over to her and she accepted ’jnerc 

gift was complete as soon as these conditions were complied with ^ 

fact that the money was to be realised in future is not enough to ma 
gift tn future Valid gifts can be made of actionable claims 

A voluntary promise d^/u/wre to assign a chose m action, 
insurance policy is not enforceable against the promisor or his rep . ^ 
tives-*, but if written words have been used purporting to assign * . . 
de presenti there is a complete assignment which is enf irceablc _ 
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voluntary But where ths purported assignment did not contain any present 
words of gift It was an incomplete gift * As a general rule oral words purport¬ 
ing to assign the policy de presentt cannot be construed ns oral gift of policy so 
as to entitle the assignee to sue at law But this rule has two exceptions, 
namely, (i) where the donee is afterwards appointed executor of the donor^ , 
(ii) where the gift is a don lifo mor/w and the policy is delivered to the 

donee * But when the donor was contemplating suicide, a donatto mortis eausa 
\sould be invalid except where he made in contemplation of death as the result 
of sickness but subsequently committed suicide not contemphted by him at the 
date of the gift * 

(to) Assignment or transfer for nominal tonsideration —*lt may sometimes 
happen that the consideration mentioned m the transfer or assignment is too 
small whereas the value of the policy may be very substantial In such cases, 
assignment err transfer is said to be for nominal consideration, i e , the nominal 
consideration does not represent the true consideration and it is inserted only 
to avoid any question beng raised in future that the assignment or transfer is 
without consideration and as such void m law Such cases of inserting 
nominal consideration arise m case o settlement or assignment or transfer 
to trustees by way of declaration of trust ® 

(o) iijjignmrat or transfer with eomideratton —Assignment or transfer of 
life insurance when made with consideration maybe either sale or mortgage 
\N here the policy is sold, the consideration is the payment of money, and the 
same is also the case with regard to mortgage An assignment or transfer of 
policy cannot be made by a bill of sale ^ 


A mortgage of a policy is an assignment of the assured’s right to recover 
the policy moneys but only by way of security to the assignee for payment of 
a debt due to him from the assignor The most formal way of creating a 
mortgage is by deed of mortgage assigning the policy in security with the 
usual conditions for redemption and powers of sale A policy may also be 
mortgaged by a simple deposit of the policy without notice, without writing 
without even word of mouth passing between the depositor and depositee® 
The deposit of a policy cannot always be construed as creating a charge It 
may be deposited (») for safe custody, (ii) for pledging same as a piece of paper 
without giving him any right to receive the policy moneys^ (i«) for drawing 
up a formal mortgage But a debtor depositing policy with his creditor would 
jirvna faete show that former intended to charge the policy moneys 


The law of mortgage in India is contained in section 58 of the Transfer 
of Property Act (IV ol 1882) which says that a mortgage is the transfer of an 
interest m specihc immovable property for the purpose of securing the payment 
of money advanced or to be advanced by way of loan, an existing or future 


1 

2 . 

3 


4 


5 


6 


lUKtng Ch D 179, 

{ie<W) I Ch 4C8 
JitU'illtomt (l'>17) 1 Ch I 
tUJamet (1935) Ch 449 UtPik (1912) 
2Ch 528 lUSitwarl (1008) 2 Ch ^51 

(1902) 1 Ch 680 Ht Dillm 
(1800) 4» Ch D 7fi «< also D,rfh v 
Trrasjry Saltctlor (195!) Ch 298 for the 
validUv of donatio merits causa sec Ft Craotn't 
Cl ati (1937) 3 Ml E R 33 
367^* v Shitldt end Kelly (1948) Ir R 

For Setilot a covenant to keep up policy 1 
tec Fe Diane (1889) 42 Ch D 9 SeHennger 
V Afeit^ (1912) 1 K D 349 for truftees 


power to sell or surrender the policy, m 
Htllv Trinery (1857) 23 Bcav 16 for 
seiUemcnt being made on an illegal consi¬ 
deration see Aye'll v Jenkins (1873) L. R 
16 Eq 282 PA.«i;.i V Pfohn (1899)1 
Ch Bll 

Coal Ca v Denton (1906) 2 KB. 
873 

McGillivray on Insurance Law 5th Ed , 
Vol 2 p 619 t lee also Show v Fester, 
(1872) L R 5H L 321 
Carfrrv Woke (1877) 4 Ch D 605 
/forrirv ntUiwati (1806) 12Ve 

HerroUv Plcnl^ (1901) 2 ^ 



294 


THE INSURANCE ACT 


[S 33 

debt or the performance of an engagement which may give rise to a pecuniary 
liability The money under a policy of insurance is not an immovable pro¬ 
perty and hence mortgage of a policy as contemplated under section 58 of the 
said Act IS not permissible but a mortgage of movable property has been held 
to be valid and a decree can be passed in enforcement of the mortgage 
The mortgagee would have tne right of sale just as a mortgagee of immovable 
property has ^ In Vajeram v Purshotumdas,^ it was held that a policy of 
insurance could be mortgaged just like any other property and could be made 
available as security by mere deposit But equitable mortgage by deposit of 
policy IS not possible ^ 

Similarly, although a charge in respect of a policy cannot be created 
under section 100 ol the Transfer of Property Act but a charge on movables 
has been recognised at law and it need not even be in writing but for creating 
a charge on movables the property must be spcciBcally indicated * 

(pi) Asstgamtnt wiih defe&sante elausi —An assignment of an endowment 
policy wilh a condition that the policy would revert to the assignor if the 
assignee predeceased him before the endowment period or if the assignor sur¬ 
vived till the maturity of the policy creates an immediate vested interest in the 
assignee Such an assignment is not revocable ^ Where A assigned his policy m 
favour of his wife B by an endorsement on the policy itself The endorsement 
also provided that in the event of B predeceasing A or in the event of A suryiv 
mg the date on which the said policy would mature, the benefit of the policy 
and the right to receive moneys thereunder should revert to A as if the assign¬ 
ment has not been made, it has been held that the endorsement operated as a 
present transfer in favour of B, though provision had also been made for a 
reverter to A in certain contingencies ® 

An assignment cannot be said to be an absolute assignment unl«s* ** 
expresses a final and settled intention to transfer the policy to the assigne 
then and there An assignment subject to a condition for defeasance an 
the revesting of the policy money in the assignor on the happening 
future event or an assignment subject to a contingency so that it docs 
take effect until the happening of a future event is not within the A 
although either may constitute a valid equitable assignment of the ^ 
The insurer must not be placed in a position of uncertainty as to the p'*rs 
to whom he will pay the policy money * 

(pk) ParUal assignment —The policy of life insurance being an actionable 
^laim should not be made divisible so as to permit the legal right to sue for par 
of the debt assigned to A and the other part to the assignor himself or assigne 
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to B In Re Steel Wing Co } it was held that a partial assigament was not 
within the statute but the assignee would be a creditor of the debtor m equity * 
Greer, L J , in Wtlhams v observed thus “It seems to me quite 

clenr that the assignee of part of a debt is merely an equitable assignee 

and at any rate, unless the equitable assignment be accompanied by a power to 
give a discharge, it is impossible for the assignee to succeed unless he sues in 
the name of the assignor ’* The principle in Re Steel Wing Co {supra) has been 
followed in India in Rajamter v Sutramantam * 

(rtit) Pfon-assignable elause tn a policy—^ed of —The insurer cannot disregard 
notices of equitable assignment even if there is ‘non-assignable* clause in the 
policy * But in Re Tuscavfi it was held that an assignee could not sue the insurer 
when a lile policy was expressed to be “not assignable in any case whatever “ 
But in the same case Cotton, L J , observed that a Court would be slow to 
Construe such a condition in a way so as to prevent an assignee's interest from 
being enforceable in equity or to affect the interest of a beneficiary under a 
declaration of trust Policies on lives of parents under section 2 of the 
English Industrial Assurance and Friendly Societies Act, 1948, are not 
assignable 

(i*) Assignment made w foreign country , conflict of law —A conflict of law 
arises where a policy of insurance has to be dealt with in a country other than 
the country where the contract of insurance is governed Such question, 
namely, whether the law of the country where the policy is dealt with or the 
law of the country where the contract of insurance is governed should be the 
criterion, has to be determined according to the rules of private international 
law 

As a general rule the validity of the discharge of a contract depends upon 
the proper law of contract but the validity of a statutory transfer of the right 
to receive money under a contract, whether due or become due, is governed by 
the lex situs of the debt * 

Where A domiciled in the Cape of Good Hope effects a policy in England 
and subsequently assigns it to his wife B Under the law of the Cape of Good 
Hope a husband cannot assign a policy to his wife , it was held that the assign- 
ment was a nullity ® Again, where A, a husband domiciled m Scotland, effected 
in England a policy on his wife under the Married Women’s Property Act, 
1882 The wife mortgaged her interest in the policy to a Scottish Bank Under 
English Law she could vahdiy mortgage her interest but under the Law of 
Scotland she could not do so , it was held, that her capacity to mortgage must 
be determined by the Law of Scotland and hence the mortgage was invalid ^ 

Where a policy-holder domiciled abroad becomes lunatic, the person to 
deal with his affairs is the proper officer appointed by the Court of the country 
of domicile 
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“In the case of an English pohcyr issued by a company with its principal 
office Situate in England, an assignment, say, in Scotland (which is a foreign 
country for purposes of private international law) must as between assignor 
and assignee be pTima facit determined according to Scots Law, and if tlie 
assignee takes a good title by Scots Law, that must prevail against the 
assured and his personal representatives or general creditors, whether in Scot 
land or England If the assured has assigned his policy twice over in Scotland 
to domiciled Scotsmen, a competition between such assignees would prmajacii 
he decided according to Scots Law If the assured has assigned his policy first 
in Scotland and then in England, the validity of each assignment would primi 
/car be decided according to the law of the country where it was made, but 
a contest between the two assignees on a question of priority would be deter 
rained according to English law In any claim made against the company, 
the right of any assignee to sue at law m his own name, and so his ability to 
give a legal discharge, would be determined according to English Law 
The company, however, would not on that account be entitled to disregard 
claims made by an assignee holding a good title by Scots Law in a case where 
Scots Law prevailed between the claimants Such title would be good in equity 
in an English Court, and the company could not pay the person entitled to 
sue at law and disregard the equitable title 

(*) Void andlor voidable assignments -—An assignment or agreement to assign a 
policy of insurance may be avoided on the same grounds upon which a contract 
can be rescinded under the law TTius it may be rescinded on the ground of (a) 
misrepresentation , not only misrepresentation of material fact nor fraudulent 
misrepresentition but innocent misrepresentation may be ground for rescission 
or (6) mutual mistake or error m essenttahbus^ , or (e) fraud of one party^, or {d) 
duress and undue influence ^ 


The effect of rescission of assignment on the ground of misrepresentation 
fraud, mistake, coercion or undue influence is that a person claiming through 
the assignee can have no better title than the assignee himself even though tie 
13 the purchaser for value and without notice of the defect in the ongina 
assignment ® 

(xi) Assignment for illegal consideration —As a general rule a contract is illegal 
if It be in contravention of a statute or opposed to its general policy and inten 
or IS forbidden by law or legislative enactments A contract is also illc^ 
where its consideration or object is immoral or is opposed to public policy 3° 
also every agreement m restraint of the marriage of any person, other than a 
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minor, is void ‘ Thus, where a gift is made that the donee does not marry, the 
condition will not be enforced, and the donee takes the gift without the con¬ 
dition 2 So also where a settlement is made in consideration of future illicit 
intercourse It 15 , void for illegality ® Likewise, an assignment by way of mort¬ 
gage to secure payment of a sum of money lost on betting transactions is void 
as It is for an illegal consideration * Ex dole malo non orttur aetto is a maxim 
founded on general principles of policy, and no Court lends its aid to a person 
who bases his cause of action on an immoral act Though the word “immoral” 
IS a very comprehensive word containing every aspect of personal conduct 
deviating from the standard norms of life, judicial decisions have confined the 
operation of the doctrine to cases of sexual morality ® 

5 Notice of assignment or transfer, its necessity and essentiality, 
sub section (2) -Sub-section ^2) of this section requires that notice in writing 
of the transfer or assignment should be delivered to the insurer and such notice 
must be accompanied cither by the original endorsement made on the policy 
when the transfer or assignment is made by endorsement or the instrument 
itselfif It IS done by means of an instrument but when the original is not sent, 
copies thereof, as the case may be, may be sent along with the said notice but 
such copies must be certified by both transferor and transferee to be true copies 
of the originals and when the assignment or transfer is signed by the duly autho¬ 
rised agent of the transferor or assignor such certificate can be given by him 
but when neither the transferor nor the transferee certifies the copies the same 
may also be certified by their duly authorised agents 


The necessity of delivering the notice to the insurer m the manner afore¬ 
said IS imperative and essential as without such notice the transfer or assign¬ 
ment shall not be complete and effectual even though the execution of endorse¬ 
ment on the policy or the instrument duly attested as required to be made in 
accordance with the provisions of sub-section (1) of this section is done The 
assignment or transfer, as the case may be, becomes complete and effective 
only when the notice as aforesaid is delivered to the insurer, until then the 
assignment or transfer remains as if no assignment or transfer has been made 
even m spite of the instrument or the endorsement » 


But an exception has also been made in the said sub-section and such 
exception applies when the assignment or transfer, as the case may be, is made 
in favour of the insurer himself Thus when an assignment or transfer of a 
policy^ IS made to the insurer hfrasclf, the assignment or transfer will be com¬ 
plete and effective as soon as the assignment or transfer is made by endorse¬ 
ment or instrument m accordance with the provisions of sub-section (1) and the 
provisions contained in sub-section (2) need not at all be complied with But 
the insurer, in whose favour the assignment or transfer is made, must be the 
insurer who has issued the policy and not any other insurer as in the latter case 
the notice together with the accompaniments as required under sub-section (2) 
must be served on him to complete the assignment or transfer and to make the 
same effectual i > 

If the assured under an own-life policy has assigned it in his lifetime, the 
assignee may complete his title by giving notice to t|ie office after the death 
of the assured aqd after the sum assured has become payable Such a notice 
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IS a good notice under the Pohcics of Assurance Act, 1867 ' It is usual and 
convenient practice to require the acknowledgment to be given on a duplicate 
of the notice sent to the company * 

Previous to this Act, policies of life insurance were being transferred 
according to the provisions of section IJO of the Transfer of Prop rty Act 
(IV of 1882) It IS provided in that section that a transfer of actionable claim 
shall be complete and effectual upon the execution of the instrument of transfer 
whether any notice of the transfer as required to be given under section 131 of 
the said Act is given or not But an exception has been added in the said 
section 130 wherein it is provided that nothing m that section affects the pro¬ 
visions of section 38 of the Insurance Act, 1938, i e , since the Insurance Act, 
1938, came into force the transfer of life policies is to be governed by this 
section ^ 


(i) "Duly authorised agent" --The word “duly*' must be taken to mean 
“lawfully*’ and where the law requires a person to be lawfully authorised, 
the ratification will have retrospective effect and cure a defect m nis 
authority * 


(n) Defects tn the notice, waiver of —Whether any defects in the notice can 
be waived by the debtor himself can be answered from two considerations, 
namely, (i) whether the object of the Legislature m making provisions for the 
notice 13 to protect or benefit an individual litigant or (if) whether the provisions 
have been enacted for reasons of public policy In the case of the former, • ts 
open to the debtor to waive the defects but in the case of the latter, he canno 
be permuted to waive them But it cannot be said as an abstract proposition 
of law that under no conceivable circumstance can any defect in the noti e 
be waived by the debtor* 


6 Place where the notice to be delivered—Provjsoto sob , 

(2) —Proviso to sub-section (2) of this section provides that the 
assignment or transfer of the policy of life insurance roost be delivered eitn 
at the place m India mentioned in the policy for delivering any notice to 
insurer or at his principal place of business in India where the insurer njai 
tains one or more places of business m India 

(f) * Principal place of business *,* meaning of —The expression “prinCip*^ 
place of busmens” means the residence and domicile of a trading 
t e , the place where the administrative business of the company is 
which ma) not be the place where its other business operations arc earned » 
and in case of a company registered under the Companies Act the control i g 
power IS exercised at the registered office and that office is the P^,i, 

of business ^ The 'principal place of business should not be its bra 
office which means {a) any establishment described as a branch by the ®®. ^ 
pany or (6) any establishment carrying on either the same or substantially 
same activitv as that carried on by the head office of the company _ 
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term ‘head office’ may generally be the registered office but it may not be so ’ 
necessarily because the head office or the principal office may be located else¬ 
where than the registered office 

Under the Companies Act a company shall have a registered office to 
which all communications and notices may be addressed and the notice of the 
situation of the registered office md of every change therein, shall be given to 
the Registrar who shall record the same The situation of the registered 
office of a company determines its domicile for all purposes ® Again where 
a company incorporated outside India gets itself registered m India and does 
business in G m India through its agents, the company is carrying on business 
in C which should be treated its ‘principal place of business’ in India ® 

(li) NoUct, actual or eonstruettoe —‘ A person is said to have notice” of a 
fact when he actually knows that fact, or when, but for wilful abstention 
from an enquiry or search which he ought to have made, or gross negligence, 
he would have known it Even a person shall be deemed to have had notice 
of any fact if his agent acquires notice thereof whilst acting on his behalf in 
the course of business to which that fact is material * 

In order to constitute a binding notice, actual notice must be definite 
information given by a person interested in the thing in respect of which the 
notice IS issued * It must be shown, in proof of such notice that the mind of 
the person has, in some way, been brought to an intelligent apprehension of the 
fact in such a way that a reasonable man would act upon the information so 
acquired and would regulate his conduct by the information which has 
thus come to his knowledge ^ 

‘The doctrine of constructive notice depends upon two considerations 
first, that certain things existing m the relation or the conduct of parties, or in 
the case between them, beget a presumption so strong of actual knowledge that 
the law holds the knowledge to exist, because it is highly improbable it should 
not, and next, that policy and the safety of the public forbids a person to deny 
knowledge while he is so dealing as to keep himself ignorant, or so as that he 
may keep himself ignorant and yet all the while let his agent know, and 
himself, perhaps, profit by that knowledge 

7 ‘ Shall regulate the priority of all claims sub'Section (3) —The ' 

object of delivering notice of an assignment or transfer to the insurer is two¬ 
fold, firstly, it makes the assignment or transfer complete and effectual as 
provided in sub-section (2), secondly, it determines or regulates the priority of 
all claims under a transfer or assignment as between persons interested in the 
policy or between assignees or transferees, where there are more than one 
instrument of transfer or assignment 

The determination or regulation of the priority of all claims under a_ 
transfer or assignment as between peisons interested m the policy is made by 
the date on which the notice referred to in sub section (1) is delivered to the 
insurer m the manner laid down in sub-section (2) of this section whereas the 
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determination or regulation of priority of the claims between assignee and 
assignee or transferee and transferee where there is more than one instrument 
of transfer or assignment is governed by the order m which the notices referred 
to in sub-section (1) are delivered also in the manner laid down in sub-section 
(2) of this section Thus, in both the cases referred to above, the date on which 
the notice of assignment or transfer is delivered to the insurer determines or 
regulates the priority of all claims between an assignee and other person 
interested in the policy and between an assignee and assignee It is to be 
remembered that the date of delivery of the notice and not the date of the 
notice Itself is the determining factor under this sub-scctiod 

Under English law priority of legal assignments as betiveen assignee and 
assignee or between an assignee and any other person depends entirely on the 
date of notice to the insurers But this is only an application of the generil 
rule that priority is governed by the order of the date in which assignments 
are made for a legal assignment is not complete until notice is given* The 
rule enunciated in Dearie v Hall^ is that by giving notice to the insurers a 
bona Jide assignee for value gams priority over earlier assignees who have nt^ 
done so It follows, therefore, from this rule that anyone desiring to deal with 

a policy of another should enquire of the insurer whether he has hadinotice 
of any previous dealings with it* , and to demand the production of original 

policy from the insured as his failure to do so would operate as a warning to 
him that the policy may have been dealt with already and i may constitute 
constructive notice to him of such previous dealings * The said rule has a so 
been extended in holding that notice to branch or to an agent of the company 
who has authority to receive it, would be sufficient ® , 


(i) Equitable assignments, what ore ?—Justice, equity and good conscien 
may give a person? a right to the beneficial enjoyment of a policy 

interest m it even though he does not obtain an assignment enabling him x 

sue under this Act Thus where the assignee has paid the consiocritio i 
equity will assist j^him^to perfect his title, even though he has not r 

possession of the policy,,and has no assignment in his favour 
equitable assignments has not been taken away by,thc statutes Equila 

assignments give the assignee a more convenient remedy but no alteration 

the rights of the parties was contemprated ® 

To constitute an equitable assignment no form is required It 
made even by word of mouth ’ Equitable assignments may be made by 1 
of the following methods— , 

(fl) by delivery of the policy when surrounding circumstances indicat® 
an intention to assign^, 

(A) by an agreement to assign when a promise made for valuable con 
-» sidcration® 
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But a bare intention to assi^ a policy even if the proposed beneficiary 
IS informed can give him no rights whatever under it ^ 

(«) by a memorandum in writing * 

But where the assured gave his house-keeper a policy with the following 
signed endorsement. “I authorised to draw this insurance^ in the event of 
my predeceasing her’, it Was fiild that the assignment was Inoperative as ii 
contained no present words of gift and was without consideration and condi¬ 
tional ® Again, where JT wrote a letter to his‘trustee! and sent along With it 
the policy saying, “the enclosed is the formal letter pf alignment pi'evious to 
a deed, and as binding,” it was held that there was a good equitable assign¬ 
ment * Similarly, where A handed to his lAndl&dy an envelope containing (i) 
a bank deposit receipt,,(«) a signed order directing the bank to pay her, and 
{»») a letter addressed to her stdting that in view of her kindness he desired to 
make some return by giving her the amount on deposit, it was held that there 
was a valid and complete gift * A bare voluntary promise to make a gift of a 
policy parses no interest cither m law or equity* to the promisee, for equity will 
never perfect an imperfect gift ® 

(ii) Deierminalton of priority —Tlhcre is no necessity for giving notice to 
the insurers with a view to have a good equitable title as against the assignor 
But a notice becomes important when the priority betWeen successive assignees 
of the same policy comes to be considered The general rule is that the 
priority of a«8ignraents is governed, apartifrom notice, by the order of date in 
which they were made ® In J^ewman v Pfewmttn,'f a question of priority arose 
where it was contended that a first assignee giviAg informal notice to the insu¬ 
rer could be defeated by a subsequent assignee giving the forhidl notice 
required by the Policies of Assurance Act, 1867 Repelling the contention 
North, J observed, “It was contended that these words (and the date on 
which such notice shall be received shall regulate the priority of all claims 
under any assignment) went much further than was necessary for the protection 
of the insurance office, and aflfected the rights of the parties wier re - The 
argument goes as far as this, that having given an insufficient nOticC, and 
B having afterwards given a statutor> noiicc, their rights must for tail purposes 
be governed by the terms of the statute as to priority, although B had at the 
time notice of A s charge In ray opinion that is not the meaning of the 
statute, which was not intended to affect the rights of persons claiming inter¬ 
ests in the money Outside the insurance office It was intended to give a 
simpler remedy against an insurance office, and also to give facilities to insu¬ 
rance offices in sditlmg claims by enabling them to recognise as the first claim 
the claim of the person who first gave such notice as is required by the statute 
It was not intended in my opinion to enact th&t a person who had advanced 
money upon a second charge with notice of ithe first, and made subject to it, 
should, by giving statutory notice to the office, exclude the person who had 
the prior incrumbrancc ' 
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lUuttrtUioa 

A charged hts life policy as follows 

(1) 20th Bcc , 1897 1 

1 in favour of the insurer himself for Rs 2o0 
13th Dec , 1899 J 

(2) I4th July, 1905, in favour of Kapp for Rs 150 subject to jnsure/s 

charge 

(3) 1st Sept, 1905, in favour of Metropolitan Credit Go, for Rs 115 

(4) 27th Nov , 1905, m favour of Telegraph Co for Ra 603 out of 

which insurer was repaid and paid premiums of 
Ra 115 

(5) 30th April, 1906, in favour of Kapp for Rs *^3 

(6) 9lh May, 1906, ii\ favour of Cohen (subject to insurer's charge) 

(7) 25th May, 1906, m favour of Ramsay (subject to insurer's charge) 

No notice had been given by any encumbrancer at the time of charge, but 
thereafter notices were given in the following order 

1 Metropolitan Credit Co (3), ' 

2 Ramsay (7) The charge in favour of the insurer needs 

3 Kapp (2) and (5) no notice as he is deemed to have sufficient 

4 Cohen (b) notice of his own charges 

5 Telegraph Co (4) 

The Court determined the priorities as follows and, for the reasons 
shown 

1 The Telegraph Co for Rs 250 (i r the amount paid to discharge 

insurer’s charge) and the premium paid to continue the policy 

2 Mctropoluan Credit Co , being first to give notice 

3 Kapp in respect of his first charge on 14th July, 1905 He bad no 
constructive notice at that Uine affecting his position for bad nc 
enquired about the policy, he would have found it to be with the 
insurer Ramsay, although second to give notice, was posipooeu 
because if he had enquired at the time of making the advance nc 
would have known of the charge to Telegraph Co 

4 The Telegraph Co for renoamder of its charge Kapp's second charge 
I and that of Cohen are postponed for the same reason as Ramsay 

5 Ramsay > 

6 Kapp’s second charge y in order of notice * 

7 Cohen J ’ 

The principles enunciated by Parker, J , in the case of Rtf Wtenger*J PAuy 
(supra) are as follows 

(a) in default of gaming prionty by giving notice the mcumbrauccis 
took according to the order of the dates of their charges , 

(&) no incumbrancer by giving notice could gain priority over 
of which he had actual or constructive notice at the luuc 
advanced bis money , 
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(c) an incumbrancer having taken a charge for a specified advance 
could not add subsequent advances to the charge so as to acquire 
priority over mesne incumbrancers , 

(d) such mesne incumbrancers owed no duty to the prior incumbrancer 

to give him notice of their incumbrances , and 

(e) if the prior incumbrancer had taken a charge to cover further 

advances, he -would have bad a right to add them to the charge 
so as to acquire priority over mesne incumbrancers of which he had 
no notice 


8 Duties of insurer, sub-section 4 -~The duties of an insurer with 
respect to assignment or transfer of policy of life insurance of which notice 
has been delivered to him in accordance with the provisions of sub-scction (2) 
of this section, as envisaged under sub-section (4) of this section arc— 

(*) that he shall record, upon the receipt of the notice, the fact of such 
transfer or assignment, in such recording he shall mention (a) the 
date on which the notice is received, and (b) the name of the 
transferee or the assignee , and 

(it) that he shall grant a written acknowledgment of the receipt of such 
notice if there be a request to that cHect from (a) the person by 
whom the notice was given or (6) from the transferee or assignee 

(i) Efffct of acknowledgment —The insurer can charge the payment of a fee 
for such acknowledgment being given but such charge must not exceed Re 1 
in any case The effect of this acknowledgment is that it shall be conclusive 
evidence against the insurer that he has duly received the notice to which 
such acknowledgment relates The acceptance of notice of an assignment 
by the insurer will also estop him from subsequently repudiating the policy, if 
he -were then aware of a breach of condition and will cast on him the duty 
of informing the assignee should he subsequently discover information entitling 
him to repudiate it ^ j 

(li) Interpleader —If the provisions of this section are of no assistance to an 
insurer his only remedy in the event of competing claims is by way of inter¬ 
pleader* But the insurer cannot by interpleader raise any question between 
himself and a claimant ® As to where interpleader suit may be instituted section 
88 of the Code of Civil Procedure (V of 1908) provides that where two or more 
persons claim adversely to one another the same debt, sum of money or other 
property, movable or immovable, from another person, who claims no interest 
therein other than for charges and costs and who is ready to pay or deliver 
It to the rightful claimant, such other person may institute a suit of interpleader 
against all the claimants for the purpose of obtaining a decision as to the 
penon to whom the payment or delivery shall be made and of obtaining 
indemnity for himself But where «»ny suit is pending in which the rights of 
all parties can properly be decided, no such suit of interpleader shall be 
instituted * Tn an interpleader suit all contesting defendants are m the position 
of plaintiffs ^ , 
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(ut) Payment of policy money into Court —The insurer has also the opuoa 
to pay the amount of policy into Court when he will be of opinion that by 
reason of conflicting claims to or insufBciency of proof of title or for any other 
adequate reason it is impossible' otherwise for him 1tb obtain a satisfactory 
discharge for the payment of the said money ' , '■ 

9 *'Sliall recogaise the transferee or assignee’*, snb-section (a) — 
When the formalities which have, |o be observed m the case of atranifcror 
assignment coming under this section are complied with, the insurer shall, 
from the date of the receipt of the notice referred to in sub-section (2) of this 
section, recognise the transferee or the assignee named in the notice as the only 
person entitled to the benefit named under the policy and such a person shall 
be subject to all the liabilities and equities to which the transferor or assignor 
was subject at the time of the transfer or assignment The assignee may msti 
tute any proceedings in relation to the policy without obtaining the consent 
of the assignor or making him a party to the proceedings The only limitation 
so far as the assignee is concerned is that he cannot be in a better position 
than the person who effected the assignment * 


(0 Assignee stands w the shoes ofthe assignor —Sub-section (5) also provides 
that the assignee or transferee shall be subject to all liabilities and equities to 
which the transferor or assignor was subject at the date of the )tfansfcr 
or assignment, that is to say, a transfer or assignment of policy can never 
give the transferee or assignee any better rights against the insurer ttiao 
those of assignor In other words, as against the insurer the 
or the transferee stands in the shoes of the-assignor or transferor Thus, 
where a policy, voidable for non-disclosure, had been assigned to B, 
latter could not, in a suit for recovery of money under the 
against the insurer, be m any better position than that in ^ 
assured could have been, and hts non-disclosure therefore precluded 
from recovery of the policy moneys ® Similarly, where a policy is vitiated y 
the assured’s fraud and the insurer pays his assignee in ignorance . 

fraud, he is, on discovering the fraud, entitled to recover the money so 
money paid under a mistake of fact • The Indian law on the subject tha 
assignee cannot stand on a better footing than the insured has been aut 
tatively stated by the Supreme Court m the case of Mtlhoolal v 
Corporation of India ^ ‘ In that case one *iD submitted a proposal m 
1942 for the insurance of his life with OG Company for a sum of Rs 1 « 

but the''proposal lapsed on the expiry of SIX months for want of completion 

the medical examination On I6th July, 1944, he made a* second proposa 

s'Uch insurance, this time for Rs 25,000 On 13th March, 1945, * ^ P? 
was issued -to him by the said , company on usual terms one of I'V ^ 
was that in case it would appear that any untrue or incorrect m 

had been in the proposal form or personal statement, the policy 
be void Thereafter the policy lapsed for non payment of premium for 
and on 28th’Octobcr MD made a request for revival of the policy j. 

the meanwhile on 18lh October, 1945 the policy was assigned m la 
of AW by an endorsement made on the policy itself The assignment 
duly registered by the OG Company by means of its letter, date 
November, 1945 On receipt of the revival fee the policy had been rev 
sometime in July, 1946 MD died in'November, 1946 of 

the assignee made a demand against the WG Company for u e ^ 
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Rs 26,000 and odd on the basts of the life insurance policy which had b-en 
hssigncd to him This claim or d.mand of Af/T was repudiated by the OG 
Company by \ Utter, dated lOth October, 1947, on the ground that VfD, the 
assignor, was guilty of dCiberate misstatements and fraudulent suppression of 
material information m answer to-the questions in the proposal form and 
personal statement, which formed the basis of the contract between the insurer 
and the insured On the repudiation of the claim MX, the assignee brought the 
^liit which was decreed by the trial Court and on appeal the suit was dismissed 
i\?lih costs by the High Court upon a finding that the policy-holder was gaiUy 
of a fraudulent suppression of material facts relating to his health and hence 
the OG Company was entitled to avoid the contract on that ground In appeal 
before the Supreme Court it was contended on behalf of the assignee MX that 
section 38 of the Insurance Act provided a complete Code for assignment and 
transfer of insurance policies and the assignmenVmade in favour of MX by MD 
was a vk\id assignment in accordance with the provisions of section 38 aforesaid 
Repelling the said contention the Supreme Court has held that if MD, the 
assignor was himself guilty of a fraudulent suppression of material facts on 
which OG Company was discharged from performing its part of the contract, 
MX, the assignee, who holds an assignment of the jjolicy cannot stand on a 
better footing than MD himself and hence MX is clearly out of Court and 
cannot claim the benefit of a contract which had been entered into as a result 
of fraudulent suppression of material "facts by MD ^ 

In the United States of America, the assignment of a policy of insurance, 
such as life insurance, places the assignee m the same status with respect to 
all rights and liabilities Under the policy wnich the insured occupied before the 
transfer * Where the assignee holds the policy by way of security he is 
entitled only to the amount of his claim and advances wiih interest, although 
the conveyance is absolute in form * Whether the assignment is absolule m 
f irm or as collateral security, equity will regard the assignment as collateral 
security if such be the fact * The assignee of an insurance policy who first 
gives notice to the company has the prior right according to some authorities 
but there is also authority that the assignee prior m point of lime is prior m 
right, irrespective of notice to the company * t i' f 

(li) Loss caused by assured’s own wrongdoing assignee cannot recover -^'The 
ordinary rule is that a man should not take advantage of bii own So 

where the assured 18 debarred from recovering the policy money by rtnsO’ioC 
his own wrongdoing any person claiming through him or underan^ d'Tjvalivc 
'title whatsoever is equally debarred Even the claim of assignee for /aluc 
or mortgagees would also be barred aUbough they Were unavrarc of illegal 
act® The reasons behind the rule are "that a roan is not to allowed to 
have recourse to a court of justice to claim a ben-fit from Ms crime wh-nber 
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under a contract or or that “no person can obtain or enforce any rights 
resulting from his own crime”,® ons has been observed by Fry, L J in Clemt 

V Mutual Reserve Fund /,»/« tint ‘ No system of jurisprudence can with 

rcison include among the rights ivhich it enforces rights directly resulting to the 
person asserting them from the crime of such person ” But in Moore v Woolsej? 
Lord Campbell, C J, obsened thus * VViicre we arc cnlied upon to nullify a 
contract on the grounds of public policy we must take care tint we do not lay 
down a rule which may interfere with the innocent and useful (ransactionsof 
mankind That the condition (in favour of a bona fide assignee for valuable 
consideration) may promote evil by leading to suicide is a very remote and 
improbable contingency, and it may frequently be \ery beneficial by rendering 
a life policy a safe security m the hands of the assignee ” The case of Moon 

V Woolsey * has evoked the following comments "II thai cisc be accepted as an 
authority there is nothing illegal in the insurers agreeing with the assured 
that if he assigns the policy bona fide for valuable consideration and ihercaficr 
causes his own death by a criminal act, they will pay the policy moneys to his 
assignee , and if that be so public policy does not demand that a loss caused 
by the illegal act of an assured should be an absolute ejcceplion from the risk, 
at any rate in the case of life policies and other policies which arc not contracts 
of indemnity * 


JO Section 38 haa no retrospective operation, sub-section (6) —fhe 
rule of construction as to whether a statute is prospective or retrospective 
has been laid down by Wright, J , in In te Atblumnejfi 'No ruleo 

construction is more firmly established than this that a retrospective 
operation is not to be given to a statute so as to impair an existing right or 
obligation, otherwise than as rcgnrds matters of procedure, unless tnai 
effect cannot be avoided without doing violence to the language of tne 
enactment If the enactment is expressed m language which is fairly 
of either interpretation it ought to he construed as prospective only " 
section may be prospective in some parts and retrospective in other 

Sub-section (6) of this section saves the rights and remedies of an assignc 
or transferee of a policy of life insurance under an assignment or traos 
effi- cted prior to the commencement of the Insurance Act from being governe 
by the provisions of this section , that is to say, an assured effecting an “ 
ment of his life policy prior to the commencement of the Act r e, ,» 

July, 1939, \sould not be governed by the provisions of this section 
would be governed by the provisions of the Transfer of Property A 
as if the present Act has not been passed The language of sub-scctionW 
mates the provisions of this section prospective and not retrospective J , 
sub-section is based upon the presumption that the Legislature does not m e 

what IS unjust Every statute it has been said, which takes away or impa^^ 

vested rights acquired under existing laws or creates a new obligation, 

imposes anew duty or attaches a new disability in respect of transactions 

considerations already pasl,^-must be presumed out of respect to the Legw 
ture, to be intended not to have a j^trospective operation® 

11 ’^Conditional assignment, its validity sub-section (7) 
section (7) of this section validates an assignment in favour of a person ma 
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with the condition (i) that it shall be inoperative or (ii) that the interest shall 
nass to some other person on the happening of a specified event during the life¬ 
time of the person whose life is insured It also validates an asiignment in 
favour of the survivor or survivors of a number of persons Such validii) 
cannot be defeated even if there be any law or custom having the force of law 
to the contrary that is to say, such validity of an assignment attached with the 
condition as stated above or assignment m favour of survivor or survivors will 
not be called in question although such assignments as are referred to above 
may be invalid or inoperative under any law or custom having the force of 
law for the time being in force 

Thus, though under the rules of the Muhammadan Law a condition to 
a gift 13 considered to be void, the gift itself is not affected thereby The 
condition goes but the gift remains and takes effect as an absolute one A con¬ 
ditional assignment by a Muhammadan assured of his policy to his wife made 
prior to the Insurance Act of 1938 has, therefore, to be construed as contingent 
gift with the condition going and the gift remaining and taking effect as an 
absolute one The heirs of the wife who has predeceased her husband would, 
in such a case, take three fourths of the amount of the policy ^ The words “any 
law or custom” in this sub-scciion arc wide enough lo cover the Muhammadan 
law The gift of insurance policies by a Muhammadan to his wife is valid 
even if it contains a proviso that m the event of his wife predeceasing him, 
the assignment would become null and void ® Even prior to the enactment 'of 
this 8ul>section, an assignment of life policy on condition that the policy 
should revert to the assured if the assignee predeceased him before maturity 
was valid in law On such a conditional assignment an immediate vested 
interest is created in the assignee and such an assignment is not revocable 
The effect of an assignment is, it operates to completely divest the assignor of 
any right under it, and the effect of the condition is only to make the assign* 
ment inoperative upon the subsequent happening of either of the two contin¬ 
gencies 3 In the same case it has also been held that this sub-section has no 
retrospective effect and hence an assignment effected prior to the coming into 
force of the Insurance Act would not be governed by it * 

12 Assignment of lire utsnrance policy—Under section 15 of the 
Policies of Insurance (Marine and Fire) Assignment Act (V of 1866), it was 
possible to assign a fire as well as a marine insurance policy but the said Act 
uas repealed and the provisions of that section were re-enacted, with certain 
alterations as section 135 and were introduced for the first time in the 
Transfer of Property Act by Act II of 1900 Section 135 as it stood in Act II 
of 1900 was substituted for the present section in the said Act by section 3 of 
the Transfer of Property (Araendnrent) Act VI of 1914 The present section 
135 provides, “Every assignee, by endorsement or other writing ofa policy of 
insurance against fire, in whom the property m the subject insured shall be 
absolutely vested at the dale of the assignment, shall have transferr^ and 
vested in him all rights of suit as if the contract contained m the policy had 
been made with himself” Thus what this section provides is that an assignee 
of policy office insurance could not be clothed with the right of suit against 
the insurer simply on an assignment of policy from the assignor but that to be 
clothed with such right the property m the subject insured must absolutely 
vest m the assignee at the date of the assignm'-nt Conversely a person in whom 
the property vests cannot have any right of suit unless he takes an assignment 
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destroyed by fire i ' insurance money when the property was 

■mmorableTproMrtv Property Act, again providis, “Where 

part thereo/ia^at 'the nonsidcration, and such propefty or any 

fire the transfer/. transfer insured against loss^ or damage 

comJact rthf .’? ordamagi,fmiy;mtheabsen« ofa 

received under ih" any money which the transferor actually 

rppS'’m“tta!;:P“.l:r^;n"^^^^^ .horeof asmay be necessary, to J 

of the sco]ie of th'e provisions of section 49 

based imnn tti *!? consideration as according to one,view section 49 h 

according to other the said section .* based on Garden v hgra-n ^ 

Itself Rpner v Preston, is that a fire policy does noti attach 

and the ^ mere^pcrsonal contract between ^theensured 

thine insurfri If the policy is assigned, care should be taken to assign the 
unabl^rrecover ^ ^ ‘he assignor maybe 

assignee mav be company because he has a signed thp policy and the 

interest Rm in recovec,because he has not yet acquired an insurable 

a contruct of fir. J®'”" L J . a dissemicnt judgment held that 

the benefit oKhe should be held to run with the land and enure to 

benefit of the person from time to time interested therein 

fngrflm is that when a man insures .pro- 
lease to seniri. « covenant to ipsure, and then assigns oi; charges the 

subiect to f-hf of money, ,be still retains his interest in the property, 

money bemm when the property is burnt and the insurance 

ba 3 erin*nVhri’.°^?T Act, 1925 CIS Geo V, ch 20 ) which is 

the date of anv^o of James L J , m Pajne^ v Preston, runs thin ‘Whereafter 
navahlir cntract for, sale or exchange of pro'perty, money becomes 

anydamaoe *bc vendor in ,respect of 

shall on P*’®P"‘y included in the contract, the money 

behalf of the °f comrayt, be held or receivable by, the vendor on 

tion of the P®‘*^ by the vendor to the purchaser on complc 

by the vendor ofsofloon thereafter as the same shall be received 

fire insuranei-b,.in J!?* ^end of decisions goes to cstablish-that a contract of 
such pohev wh^n o contract of mdemnity, the right to rccovpr the loss 

policy c^nnt fcsts Only ,with the assured and assignm^t of the 

resDcct 1 A^in^ r alter the terms of the original contract m this 

J matter insured he will_ have no rights which he can assign *0 
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i If , 

also if, after asngara'*nt, h- parts with the interest, the assignment will be 
valueless But a mortgagor has an insurable interest in the property 
mortgaged^, even though he parts with the legal title * The reasons arc (fl) 
that the mortgagor has still the equity Of redemption, te, the right to 
regain his whole interest in the property on repayment of the debt still vests 
in (him and vcven if the property is destroyed he is still liable to pay the 
debt * Under the Indian law as envisaged under section 49 of the Transfer of 
Property Act, where the transfer » made by way of a "mortgage or lease” the 
mortgagor or lessor refains an interest in the projierty, ^nd iri case of damage 
thereto or loss thereof, he tan recover the insurance money hroni the insurer on 
the basis that he has suffered loss Similarly, tvhferc there is an out ahd out 
‘sale’ and the vendor has also entered into a contract to re-purchase the {iro- 
perty from the vendee, the vendor still has an ‘‘msutable iHterest” ahd can 
therefore recover the insurance money as *‘insuirable interest’* is not the Same 
as "legal interest" as defined in section 54 of the rransfet of Property Act* 
Section 49 of the said Act is applicable only m Cases where “at the date of the 
transfer” the property has been insured, Gonsequcptlyiit docs not apply where 
the insurance^is effect^ ‘after* the date of the transfer ® Moreoverj where there 
is no a'tsignmcnt of the policy in his favour the transferee cannot claim the 
insurance money from the insurer direct but lie can only ask the transferor i to 
apply any monies "actually received” by him, m reinstating the property 
Pjyrhaps the transferee would be without any remedy if ihc transferor has not 
received any money at all ’ 

The general rule in policies of indemnity is that^ if the policy m terms 
covers the interests of others an assignment by thq assured m such persons 
would be,effective irrespective of whethcjrihe assured has parted with his 
interest at,the time of loss But where there is nosuch clause or an intention 
to cover oihe s no assignee can. recover cilHcr by contract or by operation of 
law when the assured has parted with his interest * 


^ , If the assignment of property insured against fire,be total, the assignor 
i^nnot recover on the policy for himself as his interest in the property, wil) 
have ceased but if the assignment be partial, he can recover for his own benefit 
only to the extent of his remaining interest The assignee of property insured 
against fire can recover nothing under policy effected by the assignor unless 
(t) it was part of the contract between the assignor and assignee that the,latter 
should have the benefit of the pol cy as between assignor and himself, and 
(li) the (Office consented to hold the assignee assured either by the terms oF 
the ‘policy,, or on notice of the intention to assign before transfer of the'policy 
If the policy expresses that the consent of the office shall be given in any 
particular form, that form must be strictly complied with ■* 


In the United States of America, contracts of fire insurance being personal 
contracts are not assignable before loss so as to transfer to the assignee the 
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full legal title of the original insured, unless insurer consents to such assign 
ment, notwithstanding the policy runs to insured, his executors, admmistra 
tors and assigns ^ A statute making instruments for the payment of money 
assignable, even though such assignment is prohibited by the instrument, 
does not apply to an assignment of fire insurance policy before loss ^ But an 
assignment of the policy without obtaining consent bf the insurer thereto would 
not make the policy void so as to debar the original insured from recovering 
under the policy ^ ‘ 


Where an application for consent to an assignment is made, the company 
has the duty either to consent to the assignment or to return the unearned 
premium * Again where a consent is fairly procured it cannot be withdrawn 
gainst the will of the assignee ® Consent to an assignment may be given by the 
Ircsident of the Company or by the Secretary and a formal vote of the Directors 
IS not necessary Such consent may also be given by an authorised agent of the 
insurer ® An agreement to consent must rest on a consideration in order to 
constitute a new contract between insurer and assignee ^ 


13 Assignment ofmanne insurance policy—Like the assignmen 
of fire insurance policy a transfer or assignment of a policy of marine 
insurance is also governed by the Transfer of Property Act (IV of 1882) Section 
130A of the said Act provides transfer of policy of marine insurance an 
section 135A provides assignment of rights under policy of marine 
These two sections were newly inserted by the Transfer of 
(Amendment) Act (VI of 1944) Previous to the said Amendment "®*i**,. 
1944 assignment of rights under marine insurance policy was governed by ih 
old section 135 The reference to marine insurance policy was , 

section 135 by the said Amendment Act fbr the reasons stated in the . 

of Objects and Reasons m Bill No 9 of 1944 thus “The rules 
governing a marine insurance policy being materially different from tn 
governing a fire insurance policy, it is very unsatisfactory to accord tw * 
treatment in the matter of assignment to both categories of policies Jo 
but one instance, a fire insurance policy is not assignable after loss, bu 
nature of a marine insurance contract is such as to require that ma 
insurance policies should be assignable even after loss In the 
Kingdom, assignability of marine insurance policies after loss is placed ey 
doubt by section 50 of the Marine Insurance Act But in the absence 
Similar provision here, It IS doubtful if Courts in British India would 
that they are so assignable ”* 

Section 130A provides thus “(1) A policy of marine insurance may be 

transferred by assignment unless it contains terms expressly pronioi s 
assignment and may be assigned either before or after loss 

(2) A policy of marine insurance may be assigned by endorsement 
thereon or in any other customary manner _ 
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(3) IVherc the insured person has parted with or lost his interest in the 
subject matter insured and has not before or at the time of so doing, expres^y 
or impliedly agreed to assign the policy* any subsequent assignment of the 
policy IS inoperative 

Provided that nothing this sub-section affects the assignment of a 
policy after loss 

(4) Nothing m clause («) of section 6 shall affect the provisions of this 
section *' 

Section 135A on the other hand provides as follows 

(1) Where a policy of marine insurance has been assigned so as to pass 
the beneficial interest therein, the assignee of the policy is entitled to sue 
thereon in bis ov.n name , and the defendant is entitled to make any defence 
arising out of the contract which he would have been entitled to make if the 
action had been brought in the name of the person by or on behalf of whom 
the policy was effected 

(2) Where the insurer pays for a total loss, either of the whole, or in 
the case of goods, of any apportionable part, of the subject-matter insured, 
he thereupon becomes entitled to take over the interest of the insured person 
in whatever may remain of the subject-matter so paid for, and he is thereby 
subrogated to all the rights and remedies of the insured person »in and in 
respect of that subject-matter as from the time of the casualty causing 
the loss 

(3) Where the insurer pays for a partial loss, he acquires no title to the 

subject-matter insured, or such part of it as may remain, but he is thereupon 
subrogated to all rights and remedies of the insured person as from the time 
indemnified by such payment for the loss , 

(4) Nothing m clause (s) of Section 6 shall affect the'provisions of this 
section 

Sections 130A and 135A lof the Transfer of Property Act present the 
complete law, both substantive and adjective, of assignment or transfer of 
marine insurance policies Thus tr.msfer of a policy of marine insurance 
by assignment is permissible under the law unless such transfer is prohibited 
according to the terms of the policy itself Such assignment cm be made 
by mere endorsement on the policy of by any other method allowed lundef 
the custom of m-irme insurance It ean be made whether before or after the 
loss But an assignment of a policy of marine insurance is inopeiative in law 
wh*^re such assignment is made after the insured has parted -With or lost hi3 
interest in the subject matter insured and there was neither any express nor 
implied agreement to assign the policy cither before or at the time when ithe 
insured so parted With or lost his interest in the said subject-matter ' 

Where a policy of marine insurance is validly assigned m accordance 
with the provisions of section ISOAas aforesaid such assignment passes the 
beneficial interest m the policy to the assignee who, then becomes entitled to 
sue bn the policy m his own name but the insurer retains his right to defend 
the suit and can take fhe same plea or pleas which he was entitled to take 
bad the suit been brought by the insured or by any person on whose behalf 
the policy was effected The insurer also becomes entitled to ' take over the 
interest of the insured over the remainder of the subject matter where 
for a total loss of the whole of the subject matter insured or in the - ^ ^ 

or any apportionable part thereof, and he is thereby subrogated 
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rights and remedies of the insured with regard to the said subject matter as 
from the time of the casualty causing the loss But where he ' pays for a 
partial loss he acquires no title to the subject-matter insured or such part of it 
as may remain although he is subrogated'to all the rights and remedies of the 
insured as from the time indemnified by such payment for the loss The 
difference between the payment of total loss and partial loss lies in thu 
that In the caie of the former the insurer'acqhires iitle to the jSubject-matter 
insured and is also subrogated to all the rights and remedies of the insured, 
whereas in the case of the latter although he is subrogated to the rights and 
remedies of the insured he acquires no title to the subject-matter insured 
Both the sections make provisions in saving the right of the assignee to sue 
from being non-transferable under clause (Oof section 6 ofhhe said Act 
A ‘mere right to sue’ is made non-transferable under the said clause of the 
said section The exnression means a right to sue' “unconnected with the 
ownership of any property”, 1 e , unconnected with a right in existence ' 

An insurer who has paid for a total loss of an appor^onable part of 
some goods carried for transit by land by a Railway Administration can 
maintain suit m his own name against the carrier for reimbursement of th 
amount paid to the insured for the loss Under the English faw'or rather 
the£nghsh procedure the underwriter is only entitled to the beneit of sue 
remedies, rights, or other advantages as the assured would himself be ab c 
to enjoy The underwriter has no independent right of his own and 

even sue in his own name * There is no reason, however, why the ^ 
form of ^English procedure should be engrafted on the procedure 
xng in our law courts There is no doubt that in our law courts a 
under section 92 of the Transfer of Property Act can enforce .his right by 
suit without using the name of the mortgag^e^ whose mortgage he 
redeemed A subrogee under section 135A' (2) of the said Act should not 
placed in a more disadvantageous position than a subrogee under j.. 

aforesaid If any doubt remains about the right of suit of an insurer un 
section 135A (2), It 13 dispelled by sub section (4) which makes clause 
section 6 inapplicable to all the subsections of section 135A Clause w 
section 6 of the said Act provides that a mere right to sue which inclu 
personal right of action cannot be transferred -By removing 
section (4) of section J35A makes a deliberate departure from the " 
rule of procedure which lays down that an insilrcr who pays for 
cannot sue independently m his own name ® In tjnxon of India v 
and Central Insurance Ltd the Punjab High Court also held the 
relying on the decision of the Calcutta High Court in the said case ot ^ ^ 

Assurance v Union of India* The decisions in British and y 

Insurance Co Ltd w., India General Jfavtgation and Railway Cot i/J®, and 
' Partamanna Marahayar and Sons v Banians and Co ? can no longer be 
to be good law after the amendment brought by section 13aA of the ^ 
of Property Act and that they were based on' the trilogy of^the b. g 
decisions * f - ' 
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But m Indian Trade and General Insurance Co , Ltd v Union of India^ 

where a consignment of jute despatched by railway w\s the subject-matter of 
marine insurance and the goods were damaged in transit by fire but there 
was no totalloss either of the whole of the goods or any apportionable part 
thereof, it was held that sub-section (3) of section 135A and not sub-section 
(1) or (2) would be the proper statutory provision applicable to the case 
In such a case where the insurer had paid for a partial loss he acquires no 
title to the subject-matter hut is subrogated to all rights and remedies of the 
insured person as from the time of the casualty causing the loss It was 
further held that the mere fact of subrogation however did not entitle the 
insurers to enforce their rights in their own names Moreover, where the 
deed of subrogation gave the insurers nothing more than what they would 
have under section 135A (3), it cannot be said that there was any assignment 
of the subject-matter of the insurance by the document and would not entitle 
them to file a suit for damages against the railway in their own name 

The assignment of marine insurance policy m English law is governed 
by the provisions of the Marine Insurance Act, 1906 ^ The provisions therein 
arc more or less similar to those contained in sections 130A and 135A of 
the Transfer of Property Act already considered above Thus, under the 
English law, a marine policy is assignable cither before or after loss unless 
It contains terms expressly prohibiting assignment, and it may be assigned 
by endorsement thereon or in any other customary manner ® Similarly, 
where a marine policy has been assigned so as to pass the beneficial interest 
in 4t the assignee is entitled to sue thereon in his own name , and the defend¬ 
ant IS entitled to make any defence arising out of the contract which he 
would have been entitled to make if the action had been brought in the name 
of the person by or on behalf of whom the policy was effected* Likewise, 
where the assured has parted with or lost his interest m the subject-matter 
insured before the loss occurs and has not, before or at the time of so doing, 
expressly or impliedly agreed to assign the policy, any subsequent assignment 
of the policy is inoperative ’ But once the loss has occurred and the right to 
indemnity has therefore crystallised, the assured can assign his interest under 
the policy irrespective of whether or not he has parted with or lost 
his interest in the subject-matter insured between loss and assignment ® 
Again, where the assured assigns or otherwise parts with his interest in the 
subject-matter insured, he does not thereby transfer to the assignee his 
rights under the contract of insurance unless there is an express or implied 
agreement with the assignee to that effect This provision does not, however, 
affect a transmission of interest by operation of law 


1 98C L J 106 1957Cal 190 

2 6Edw 7C 41 steSi 15 60 and 51 of 
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assured parts wsih the whole of his interest in the insured 
h'fore the loss without usignin? the policy of insurance and vmhout 
n agreement to assign or hold it fertile benefit of the transferee, the policy 
“ anyone t But if at the time of the transferStbt 
hnM o * 'I 'taf’^'tor assigned the policy or agreed to assign it or to 

for the benefit of the transferee, the loiter was alwayscntitlcdtomaitl' 
eie“„‘^ r°,? ““ thepilicy m the name of the assiircd> , and this could be 
ass?lei r/ ''1“”“'""'®?*^“'"''' '“Pt after the assignment’ The 
Sr,''° i7 “t'ail himself of the insurance to the cstentto 

ivtiich the assured has agreed to assign his rights to him * 

assianeVuuhmo'.n* of America, a marine insorancc policy may he 

the contract of “f the insurer if there be no express stipulations in 

or interesrin the ,T"? ' Again, a mere ehange of ownership 

ment here h " «”« '<> >>=>v= any insurable instru 

Smon!l the *'■' >n ease of loss ’ ^f the transfer is 

The rule 5,1000^.1? 'nsurable interest and can recover* 

riaiise is m siLnL fee'’ t ''*'8*’* ®f authority is that svhere the assignment 
to receive the assignee is merely the appointed agent of insured 

the pobev -i bound by any act of insured that would forfeit 

mutes to'^ the hii G? n P“bcy •'for the account of whom it may concern" 
ovfr a Lmfd ™ , f “ ?“bsequent vendee, and being m writing, prevails 
m the interest tulf 'bat the policy shall be void, if any change occun 

interest title, or possession of the subject matter insured *> 

39 (1) The holder of a policy of life insurance on his own 

aiaf.'r'f*!!?" by when eff.cting the policy or at any time 

° " the policy matures for payment, nominate 

bv the Dolirv eb,n j ” P^tsons to whom the money secured 
bv the policy shall be paid in tke event of his death 

ofIu?deaThr^“r^^^ “ 

Jt is inlornLS in order to be effectual shall, unless 

endorsement on b«xt of the policy itself, be made by an 

registered hv him TOmmunicated to the insurer and 

such noiniJatmn record relating to the policy and any 

-— ^ nb any time before the pohey matures for 
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payment be cancelled or changed by an endorsement or a further 
endorsement or a will, as the case may be, but unless notice in 
writing of any such cancellation or change has been delivered to 
the insurer, the insurer shall not be hable for any payment under 
the policy made bona fide by him to a nominee mentioned in the 
text of the policy or registered in records of the insurer 

(3) The insurer shall furnish to the policy-holder a written 
acknowledgment of having registered a nomination or a cancel 
lation or change thereof, and may charge a fee not exceeding one 
rupee for registering such cancellation or change 

(4) A transfer or assignment of a policy made in accordance 
with section 38 shall automatically cancel a nomination 

Provided that the assignment of a policy to the insurer who 
bears the risk on the policy at the time of the assignment, in 
consideration of a loan granted by that insurer on the security of 
the policy within its surrender value, or its re-assignment on repay¬ 
ment of the loan shall not cancel a nomination, but shall ahect 
the rights of the nominee only to the extent of the insurer’s interest 
in the policy 

(5) Where the policy matures for payment during the life¬ 
time of the person whose life is insured or where the nominee or, 
if there are more nominees than one, all the nominees die before 
ihe policy matures for payment, the amount secured by the 
policy shall be payable to the policy-holder or his heirs or legal 
representati les or the holder of succession certificate, as the case 
may be 

(6) Where the nominee or, if there are more nominees than 
one, a nominee or nominees survive the person whose life is 
insured, the amount secured by the policy shall be payable to such 
survivor or survivors 


(7) The provisions of this section shall not apply to any 
policy of life insurance to which section 6 of the Married Women’s 
Property Act, 1874 (III of 1874) applies or has__at any time 
applied ‘ ' . ~ 


Provided that where a nomination made whether before or 
after the commencement of the Insurance (Amendment) Act, 1946 
(VI of 1946), m favour of the wife of the person who has insured 
his life or of his wife and children or any of them' is expressed, 
whether or not on the face of the policy, as being made under this 
section, the said section 6 shall be deemed not to apply or noti to 
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syj^opsis 

10 Automatte eaneellaiton of nominatmt 


1 Legislaitve changes 

2 Object of the section 

3 Scope 11 

4 Applteabthly 

5 J^omtnee and his legal position 

6 "Policy holder may nommatCt* sub~ 

section (I) 

7 "A minor may be nominated as a 

nominee " proviso to sub-sedtoa 

(I) 12 

8 J^omination how to be effected. Us 

change sub-sectxon (2) 

9 Insurer to furnish written acknowl¬ 

edgment sub-sectton (3) 

1 Legislative changes—(d) The words “on his own life” occurring m 
subsection (1) were inserted by section 15 of Act XI of 1939 the words 
absolute assignee of the benehts under the policy” occurring 
in the same sub-section were omitted by section 26 of Act XIII of 1941 and 
sub-section was added by section 29 of Act XLVII 

of 1950 

(b) The words “but unless notice m writing records of the 

sub-sectton (2) were inserted by section 15 of Act XI oF 


exception, sub-setlion (4) 

On maturity policy money payahlt 
to whom, sub sections (5) and (6) 

(A) Heirs 

(B) Legal representatives 

(C) The holder of successm 

certificate 

(D) Policy-holder 

Policy under the Mdrried Women's 
Property Act, exemption from the 
operation of the section, sub 
section (7) 


i« Subsection (3) was substituted for the original sub-scction by section 
i939*aad the proviso to sub-section (4) was added by section 
26 of Act XIII of 1941 

ak\ words “lifetime of the person whose life is insured” in sub-section 

(51 were substituted for the words 'Ufctimeofthe policy-holder” by section 15 
of Act XI of 1939 and the words "person whose life is insured” in sub-scction 
(6) were substituted for the word “pohc\-holder” by section 15 of the said 
ActoflQ'tQ ^ 


(e) The words “or has at any time applied” in sub section (7) and the 
proviso to the same sub-section were added by section 20 of Act VI Qi 1^46 
, ^ Objector the sectioa—The object of the section seems to be to 
clothe the nominee with the power to receive the money under the policy 
Irom the insurer without prejudice to the decision of any question of title 
Ifiercto , as a nomination, as provided m this section, in respect of a policy 
01 lile insurance confers no right on the nominee during the lifetime of the 
assured It confers on him a bare right to collect the pohcy-money on the 
death ol the assured and to give the insurer a good dischaige The nominee 
does not become the owner of the money payable under the policy and he is 
liable to make it over to the legal rcpraentatives of the assured ' ^ r 

f \ Scope—The section presents a complete code for nornmation by a 
policy holder It prescribes two methods of nomination, utz, either m the 
*be policy itself or by an cndorsem"nt thereon with notice to the insurer 
There IS one limitation prescribed for making the nommaljon m that such 
nomination can bcrcanccllcd at any time before the policy matures for 

^'bena nomination is to be made in respect of a policy, the poh'-y" 
hjlcicr can do w while elTccting the policy or,at any time before the policy 


1 }>*i!aXa>uaPtllai I L. R 

(l%0) Kcr 1306 1 (J9G0) 2 Ker L. R. 


576* 1950 Ker L.J 1416 1^0 
L.T 1319 * 1901 Ker 126 IP B) 



nomination by policy-holder 


317 


S 39] 


matures for payment A nomination made cither in the text of the policy or 
by endorsement thereon can, at any time, be cancelled or changed by the 
assured at his pleasure but such cancellation or change m the nomination 
must be made before the policy matures for payment and notice of such 
cancellation or change m the nomination must be given to the insurer More¬ 
over, a nomination will automatically stand cancelled when the policy in 
respect of which the nomination is made is transferred or assigned in terms 
of section 38 of the Act 

The section also imposes certain duties on the insurer m respect of the 
nomination He must furnish to the policy-holder a written acknowledgment 
evidencing recording of nomination or any change thereof m his office He 
should also pay the policy money when the policy matures for payment either 
to the policy holder or his heirs or his legal representatives, or the holder of a 
succession certificate, as the case may be where the nominee or if there arc 
more nominees than one, all the nominees die before the policy matures for 
payment But where the nominee or nominees survive the person whose life 
IS insured the insurer should pay the policy-money to the survivor or survivors, 
as the case may be Further, the insurer has been given the protection in case 
he pa>sthe policy-money bojuifidtXti any nominee whose name is recorded 
as such m his office even though the policy-holder has cancelled or changed 
the nomination in fat our of another person, when no notice of such cancella¬ 
tion or change has been recorded in his office The insurer has also been 
given the option to charge a fee not exceeding one rupee for registering any 
cancellation or change in the nomination 

4 Applicability —The provisions of this section will not apply to a 
policy of life insurance to which section 6 of the Married Women’s Property 
Act, 1874 (III of 1874) applies or has at any time applied subject to the pro¬ 
visions made m (he proviso of sub-section (7) of this section ^ The section shall 
also apply to the Life Insurance Corporation of India 

5 Nominee and his legal position —Where a person is named m the 
proposal form for whose benefit the insurance is effected and the insurer stipu¬ 
lates In the policy to pay the assured sum to that named person m case of 
death of the assured, such named person is generally known as the nominee 
But by merely naming a person in the document unless that document purports 
to create a trust in that person's favour he cannot cliim any benefit out of the 
contract to which he is neither a party nor a privy As <1 and B by their 
contract cannot impose any liability upon C, likewise C cannot give a valid 
discharge of any liability accrued due on cither of them So the legal position 

V bett'T than C so much so that he cannot have a 

right to sue the insurer for the insurance money The only person who can 
give a valid discharge andean consequently sue f,>r the assured sum is the 

representative of the insured This principle is well illustrated in the case 
ofCi«fltrrv Mutual Reserve Fund Life Association'^, where a husband effected a 
policy on his own life under which the sum assured was expressed to be payable 
to his wife living at his death but otherwise to his legal personal representa- 
tiVM,_ Lord Esher, M R , said, * What would be the legal effect of making the 
money payable to the wife ? 1 do not think that the defendants could have 
any tight to follow the money they were bound to pay and Consider how the 
ciecutors might apply it It does’not seem to me that, apart from the statute, 
pohey would create any trust in favour of the wife James Maybrich 
(.the husband) might have altered the destination of the money at any time and 
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might have dealt with it by will or settlement ” Fry. L T said “He was 

putMOTd"m’’by*^h^'' “ ‘“"■’Ssr to the contract. It might have been 

would Si oomraetmg parties without her consent, and breach of il 

would have given her no cause of action against any one " 

S'fliihjAHmSiwy yew was held by Joyce, J . m «e a Pohej. Ar„ emufthl 
live of the nersnn ’ wwtwely, that the legal personal reprcsenta- 

person entitS to policy had been taken out was the 

longed to the leral ner<o'™i “oney at law though in equity the money V- 
al» tL cLr nfff/ nS i‘=P™''>tt‘tt''e5 of the insured To this effect was 
Engltbach's EstsU Jofoe, J , was not followed in R> 

expressed to be n,« w/ ^ In this case a father effected a policy 

Tebruarv 1923 ‘^“''Shter if she should survive until 3rd 

that thTooirr. ‘'f'tghter did survive the specified date It was held 

said, 'hhe iuXee 10°"?'“ “• “'tttttors of the father Romer.J 
had at the death course, successfully claim these monies if she 

law trrLcover thelon' r‘*'“"> ? ''8“' fgltt to them, that is to say, right at 
might have been niven to'"he™” '!*' because, although tfiat legal right 

he no resulting tru.t r ^"'““'ttrtly by her faihe? still there would 

pmmmption of adioe" fa.her, seeing that there would be a 

daughter could claim thm?"* ground upon which the 

would be that the father m against the executors of her father 

daughlerofthenobet .^u e.?“' way ooMtitiited himself a trustee for the 
iR/8 (jj. ^ payable thereunder* In the case of 

O lump sum Mylblein * W'dow was entitled to retain 

widows of the Royal Reffmem society for the benefit of 

societv’s rules It wL held of Artillery and on the interpretation of the 

the ease of rJ WM- “ “““ ■" her favoGr bo also in 

benefit" of his children ® Policy "on behalf and for the 

trustee, althouEh the word«^ f pohey made him a 

Again, in XinvRrW *? 'os'sostee’ were not actually used 

policy on his wife wiehm r ’ ollington, J said that a husband could settle a 

karr^mei^ pitr.yTcf K 'Ti ‘"j 

took out an endmvmi-n^ Ioo2 But in Re Stneiatr s Policy^ where A 

before the policy mnturpd ^be benefit of his godson but died 

estate and ?hat the podson policy formed p»rt of his general 

afather i„,u„dKl’n,J;l"“^^^^^^ ■«'’ Similarly m R, P»rlrr‘i where 

8on continued to oav ih^ nr premiums, and after his death ihc 

policy passed to ** upon the son’s death, the 

/ pa»eq to the penonal representauves of the fkthw ' 

onder the Encash ° position of a nominee 

by Itself constitute the n«^ir »^* ^*.^** *^ be thnt a mere nomination docs not 
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nominatjon and hence he hns no rights whatsover ^ But exceptions to above 
general rule may be noted as follov^s 

(а) where the nomination amounts to a declaration of trust* , 

(б) where the assured takes out the policy as the agent of the nomi¬ 

nee'^ , 

(e) where the nomination is made under section 11 of the Mamed 
Womcn*s Property Act* 1882^, 

(d) where the nomination is made under section 56 of the Friendly 
Societies Act, 1896* 

Before the Insurance Act, 1938, came to be enacted the position of a 
nominee under the Indian law was that postulated in the cases of Shanker v 
Umc , J^adtr Shaw v Titnts oj India Emplo^tts Death Benejit FutuT, Oriental 
Govt Security Life Assurance Ltd v Vanteadu AmmtrajuP Eshani Dast v Copal 
Ch De,^ and Krtshna Lai v Promtla Bala These cases following Cleaver's case 
{suprd) postulated that a person simply nominated by an assured in his policy 
of life insurance for receiving the money due under it had no trust created in 
his favour and could not sue on the contract The money payable under the 
policy, therefore, did not belong to such nominee but formed part of the 
assets of the estate left by the deceased In Krishna Lai s case, Rankin, G J 
(as his Lordship then was) observed thus ' Clause (2) of section 2 of the 
Contract Act widens the de&nition of consideration so as to enable a party 
to a contract to enforce the same in India m certain cases in which the 
English Law would regard that party as the recipient of a purely voluntary 
promise and would refuse him a right of action on the ground nutfam/cefum 
Not only however is there nothing m section 2 to encourage the idea that 
contracts can be enforced by a person who is not a party to the contract 
but this notion is rigidly excluded by the definition of promisor and 
promisee ** In this connection two other cases need mention, namely, of 
Gresham Life Insurance Society Ltd v Collector of Etawah'^'^ and Matin v 
Mohairtd Matin In the former there was a coniraci with a proposer for 
life insurance that the company would pay the money to him or to his assign 
or to his executor, or administrator, and it was held that an agreement 
that the money under the policy would be pjid only to the assured 
or to his assign or his executor or administrator was a good contract which 
must bind not only the assured but also any body claiming title under him In 
the latter case a Mahomedan lady effected an insurance on her life and her 
step-son was mentioned as the person to whom the insurance money was to 
be given On a contest between the husband who supplied the premia for the 
insurance and ihc-step son it was held that the policy money belonged to the 
step-son and not to the husband 
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The legal position of a nominee seems to have not been changed since 
the Insurance Act, 1938, came into force except to the extent provided in this 
section, t e section 39 of the said Act It can well be illustrated from the case 
of Mudaliar, D M w Indian Insaranee and Banking Corporation * In that case 
A had taken out two life insurance policies for Rs 5,000 each in an insuranci* 
company, A had become indebted to a bank, which instituted a suit against A 
and attached these policies before judgment and later on obtained a decree 
A died His wife who had been nominated as the person entitled to receive 
Ae moneys due under the policies in the event of hxs death, also died Her 
daughter filed a claim petition that the moneys due under the policies had 
become the assets of her mother on the death of A and they were not liable to 
satisfy the decree debt, it was held that the nomination could only be construed 
as a testament which would be subject to all the liabilities ivhich the assured 
had to discharge and that the claim of the daughter deserved to be negatived 
In the same case the principle is stated to be that so fir as nomination is 
concerned there is no appreciable difference between the English and American 
law on the one hand and what obtains in India According to English Law, 
the payee or the nominee is nothing more than an agent to receive the money, 
which money remains the property of the assured and at his disposal during 
his lifetime and on his death forms part of the estate The result is that the 
pajec or the nominee takes no beneficial interest in it But there is an excep¬ 
tion to the above rule In case of nomination of a wife as the payee under a 
policy of life insurance, if the construction placed upon the declaration is that 
a trust has been created under the provisions of the Mamed VVomen’s Pro/^rty 
Act, the beneficiary takes the assured amount free of all ihc liabilities of the 
insured and if it is construed as a mere nomination, the nominee has no more 
right than to receive the amount subject to all the liabilities as if the disposi' 
tion was by means of a testamentary instrument * 

6 Policy holdermay nominate, sub section (1)—>Sub section 0) 

this section confers discretion on the policy holder who has effected att 
insurance on his own life to nominate a person or persons to whom the m^ney 
Secured by such policy must be paid in the event of his death Such nomina¬ 
tion can be made at any time but not beyond the time when the said policy 
matures for payment But when A effects an insurance on the life of another 
upon whose life he has insurable interest he cannot make any nomination m 
that policy One must make nomination, jf be so desires, only on the 
insurance of his own life Such nomination, however, does not confer any 
right on the nominee during the lifetime of the assured It confers on him a 
collect the policy-money on the death of the assured and to give a 
good discharge to the insurance company ® as the phrase the person or 
persons to svhom the money secured by the policy shall be paid m the event of 
tus death indicates that as between the insured and the insurer the contract is 
that the policy money must be paid to the nominee m the event of his death, 
and consequently a nominee receiving the policy-money as per contract 
between them can give a valid discharge to the insurance company in respect 
of the money which had accrued due on the policy 

7 A minor may be nominated as a nominee, proviso ‘to snb" 
•e^ion (1) —There is no bar to a minor being nominated as the person to 
whom the money secured by the policy shall be paid in ‘the event of the 

death o the assured When a policy-holder so chooses to nominate a minor as 

Ins nom nee to whom the polic>-moncy shall be paid it shall, at the same tune, 

’ ^ " 724 275 Amardasv Sn Dadi Dcya'a MohaSaihii 
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be lawful for him to appoint m the prescribed manner any person to receive 
the money payable under his policy on the happening of his death during the 
minority of the nominee This is what is provided in proviso to subsection 
(1) These provisions are necessary because of the fact that a minor to whon 
the policy-money shall have to be paid in the event of the death of the 
assured, cannot give a valid discharge to the insurer The person so appoint¬ 
ed to receive the money from ihc insurer for and on behalf of the minor 
nominee should be treated, to all intents and purposes as an ad hoc guardian 
of the minor if he be neither a de facto nor a dejure guardian 

The appointment of such person to receive the insurance money during 
the minority of the nominee should be communicated to the insurer and at the 
same time the policy-holder should also forward the documents relating to 
such appointment which should also be endorsed by the appointee to show 
his consent thereto But any nomination made before the commencement of 
the Insurance (Amendment) Act, 1930, and subsisting at such commencement, 
the appointment may be made and communicated in the aforesaid manner 
within SIX months afeer such commencement The appointment of such 
person to receive the insurance money on behalf of the minor nominee if it 
is not incorporated m the text of the policy itself, must be made by an endorse¬ 
ment on the policy m order that the said appointment may be effectual Such 
appointment again can also be cancelled or changed by an endorsement or 
further endorsement as the case may be, and communicated to the insurer , 
but this cancellation of appointment or any change therein should be made 
before the policy matures for payment' 

8 Nomination how to be efTected, its change, sub section (2) — 
Nomination can be made in two ways, namely, (») by incorporating such nomi¬ 
nation in the text of the policy itself, i c , showing such nomination in the 
body of the policy , and (ti) by an endorsement on the policy In the latter 
case the factum of nomination must be communicated to the insurer who, in 
his turn must register it in the records relating to the policy,» e„ it must be 
entered m the register or record of policies which the insurer has to maintain 
under section 14 of the Act* Unless the notice of nomination is given as 
aforesaid the nomination shall not be effectual 


The policy bolder after making the nomination as aforesaid has the 
right to cancel or change the said nomination at his pleasure at any time 
before the policy matures for payment The cancellation or change in the 
nomination has to be made by an endorsement or a further endorsement or by 
a will, as the case may be But even in the case of cancellation or change in 
the nomination, notice in writing of any such cancellation or change has to 
be delivered to the insurer In the absence of such notice being given to the 
insurer the latter cannot be made liable for my payment being made bona Mt 
to a nominee mentioned in the text of the policy or registered in records of 
the insurer under the said policy ® 


9 Insurer to furnish %vncten acknowledgment, sub-section (3) — 
Jhe provisions of suli-section (3) arc ,mandatory When a nomination is made 
by an endorsement on the policy and the /oefufti of such nomination is com- 
municited to the insurer for its being registered by him in his register or record 
ol policies according to section 14 or when any cancellation or change thereof 
is made and also communicated to him by a notice in writing according to 
sub-section (2) it is the duly of the insurer to furnish to the policy holdw a 
written acknowledgment acknowledging to have so registered such nomination 


i J** Rule 32 of the Insurance Rules, 1939 
Z. Notes 3 and 7 under S U ntra 
41 


3 also Note 5 Under S S3 
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or cancellation or change thereof, as the case may be But when egislenng 
any cancellation or change in the nomination the insurer has the discretion 
to charge a fee not exceeding one rupee for each registration to be made of 
such cancellation or change of which notice in writing is given to him 
The insurer cannot charge any fee for registering any nomination made by 
endorsement on the policy for the first time 

10 Automatic cancellatioa of nomination, exception, sub-section 
(4) —The provisions of sub-sction (4) are also mandatory When a policy is 
transferred or assigned accordirg to provisions of section 38, any nomination 
made in that policy prior to such transfer or assignment automatically Stands 
cancelled For the cancellation of the nomination in case of transfer or 
assignment tne policy-holder need no* do so by endorsement or a further 
endorsement or by a will These provisions further indicate that a nominee 
has no right whatsoever over the policy wherein he has been nominated 
to receive the policy money on the death of the assured In spite of the 
nomination the policy-holder retains all his rights to deal with the policy 
m any way he pleases during his lifetime His righis are at par with the 
rights of a testator making testamentary disposition of his property 

But an exception has been provided by proviso to this sub section in case 
where the assignment of the policy is made to the insurer who has granted 
a loan on the security of the policy within its surrender value or when the 
policy is re-assigned on re-payment of the loan In such cases the nomination 
made in the policy shall not automatically stand cancelled but such nomm'i 
tion will remain m full force and /ireue in spile of the assignment or re* 
assignment subject to this that the rights of the nominee shall be affected only 
to the extent of the insurer’s interest in the policy, that is to say the *”*^'*’^ 
will be bound to pay the nominee the policy money m the event of the death 
of the assured less the amount which would be found due from the policy' 
holder on account of any loan advanced to him 

11 On maturity policy money payable to whom, sub-sections^) 
and (6) —Jjub-seciions (5) and (t>) lay down the general rules regarding the 
person or persons to whom the amount secured by the policy shall be payable 
whrii the policy matures for payment during the lifeiimc of the holder of the 
policy on his own life and when it matures in ihe event of his death 
T1 c g-ncral rules are as follows 

(i) where the policy matures for payment during the lifetime of the 
p-rson whose life is insured the amount secured by the policy 
shall by payable to the policy holder , , 

(«*) where the policy matures for payment m the event of 

of the person whose life is insured, the amount secured by foe 
policy shall be payable— . , 

(a) to the nominee or nominees if there arc more than one, if 
or they survive the person whose life is insured , , 

(i) to the policyholders heirs or legal representatives o*”*” 

holder of a succession certificate, as the case may be 

the nominee or the nominees if there are more than one, ao 

he or all of them die before the policy matures for ' 

I #, where the nominee or nominees, as the case 

dies or die during the lifetime of the person whose luc 

insured ' _ _ 

I Ktiari £)n% w Vienna D/w 1902 All maturatioa of policy whcfc 

I-1 ICS t l‘-f2 All 355 **hrTe it WM die* afler luch maturttioo bu* 

l«ld that ton cf itomirec andnotof payment of policy ffioocy 

aiiuied entulcd to policy laoaey oo 
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A Heirj—The Hindu Succession Act, »956 (XXX of 1956) which 
c'vme into force on I7th June, 1956, has now codified the law of intestate succes¬ 
sion among Hindus In the said Act, the term “heir” has been defined to 
mean an> person, male or female, who is entitled to succeed to the property 
©fan intestate under that Act ^ Section tl of the said Act groups the heirs 
of a male intestate into four categories and lays down the rule of devolution 
as follows 

(o) firstly, upon the heirs, being the relatives specified m Class I of the 
Schedule specified in that Act, (b) secondly, on failure of heirs of 
Class 1 upon the heirs, being relatives spe^.ifi(.d in Class II of 
that Schedule, (c) thirdly, if there is no heir of any of the two 
classes, then Upon the agnates of the deceased and (d) lastly, if 
there is no agnate, then upon the cognates ,of the deceased 

Class I of the Schedule enumerates twelve heirs including the mother 
and the daughter and some more descendants who are so recognised by reference 
to the principle of representation All these heirs inherit simultaneously Class 
11 of the Schedule again groups the heirs mentioned therein into nine categories 
beginning from father in item (I) and ending at mother s brother, mother’s 
sister in Item (IX) The order of succession amongst the heirs in Class TI is 
that entry in the hrst item to be preferred to one in the second entry and so on, 
but between the heirs specified in any one entry they share equallv The 
order of succession among agnates or cognates is to be determined m accord 
ance -w ith the rules of preference as laid down in Rules 1 to 3 of section 12 o- 
the said Act Even a child tn otntre so mere has the same rights to inherit as^if 
he or she had been born before the death of the intestate * 

Section 15 of the said Act groups the heirs of a female intestate into five 
categories atz (a) firstly, the sons and daughters (including the children of 
any predeceased son or daughter) and the husband (b) secondly, the heirs 
of the husband (c) thirdly, the mother and father, (d) fourthly, the heirs 
of the father, and («) lastly, the heirs of the mother But when the female 
dies without leaving any issue, (i) the property inherited by her from 
faihor or mother will devolve upon the heirs of the father and (u) the 
property inherited by her from her husband or fathcr-m law will devolve upon 
the heirs of the husband The order of succession amongst the heirs is that 
those in entry (a) are preferred to those in entry (b) and so on 

The Muhammadans are divided into two sects, namely, the Sunms and 
the Shias The Sunni Muhammadans of India belong principally to the Hanafi 
School while the Shias belong to the Shia School According to the Hanafi 
School of Inheritance there are three classes of heirs namely, (i) sharers (tQ resi- 
duanes and («*) distant kindred, while under the Shia Law of Inheritance there 
are two groups of heirs, namely, (») heirs by consanguinity t e , blood relations 
and (u) heirs by marriage, that is, husband and wife Of the heirs by con¬ 
sanguinity there are three classes, piZ. , (1) (a) parents (6) children and other 
lineal descendants how low soever, (2) (a) grandparents how high soever 
(true as well as false) (6) brothers and sisters and their descendants how low 
soever and (3) (a) paternal and (b) maternal, uncles and aunts of the deceased 
and of his parents and grandparents bow low soever and their descendants how 
low soever Of these three classes of heirs the first excludes the second from the 
inheritance and so on but the heirs of the two sections of each class succeed 
together, the nearer degree in each section excluding the more remote m that 
section Under the Hanafi Law of Inheritance ‘sharers’ are those who are 

- - 

V 3 (/)Qftbeiaid Act 


2. St* S 20 of the said Act 
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entitled to a prescribed share of the inheritance, “residuanes" are those who 
take no prescribed share but succeed to the residue after the claims of sharers 
are satisfied, and ‘distant kindred* are those relations by blood who are neither 
sharers nor residuanes Thus father, true grandfather, mother, true grand 
mother and uterine brother or sister are sharers they each having l/6th definite 
share, husband and wife are sharers, they having respectively l/4th and l/8th 
share, so also daughter and son s daughter how low soever, full sister and con 
sanguine sister are sharers, they each having 1/2 share Amongst the residuanes 
are the descendants, namely son and son s son, ascendants vtz , father and true 
grandfather how low soever , descendants of father, viz , brother or sister 
whether full or consanguine etc and descendants oi true grandfather how low 
soever, vtz , uncle whether full or consanguine and their son or grandson ' 

The succession of the following class of persons is governed by the Indian 
Succession Act (XXXIX of 1925) 

(a) Europeans bv birth or descent domiciled in India, 

{b) Eurasians, t e , Christians of mixed European and Native blood, 
(e)Jews,® 

(d) Armenians,^ 

(«) Parsecs,* 

(/) Native Christians, i e converts to Christianity and their Christiai> 
descendants,® 

Cfi) Any person professing the Hindu Buddhist, Sikh or Jama 

but marrying under the Special Marriage Act (HI of . 

amended by Act XXX of 1923 or under the Special Marriage ACi, 
1954 (XLin of 1954) « 

B - Ltgal Representatives —In the Code of Civil Procedure (Act V of 1903)» 
the expression 'legal representative’* has been defined to mean a person 
in liw represents the estate of a deceased person, and includes* any person ' 
intermeddles with the estate of the deceased and where a party sues o 
sued m a representative ch^iracter the person on whom the estate devolves 
llic death of the party so suing or sued ’ Thus, universal legatees un c 
will arc legal representatives* so also a transferee pendente hte u 
section G1 of the Madras Court of Wards Act 1902 and not its 
IS the leg il representative of the deceased so long as it represents the ® 
the deceased ward,*"* but a true owner is not the legal representative 
htnatnidar who claimed title in himself, but when the latter sues m a 

lative capacity a true owner can come m as his legal representative on 

death cf tlie benamtdar^'^ so also under the Hindu Women s Rights to ^ 

Act 1937, tlic widow represents the deceased husband, her sons could 


1 Fnr,fun dticuiiion on the subject sn 7 
Muiu« Mahotnedsn Ijiw I5ih M pp C 
j5toll2. 

" SteS^attra In ri 58 CaJ 76J i 1931 9 

5nn 

3 Ce<kfmt 8 M I A 275 

4 Cf a{Xer III of the •aid Art 

5 7«4irv SeUaria |0 Mad C9 DtPH v JO 
F^tt I J9 Oore 7rJ 

C J-v 21 oi the A« of 1872 and S 21 of JJ 
lb« An of 1951 


SftS 2 (II)oriheii*id Act , , 

SontAov /fetatiijan FtUoi (1500) 1 
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represent her particular interest which vested in her on her husband’s death 
‘Representatives* or ‘legal or personal representatives’ ptimo Jane mean 
executors or administrators ® 

C ''The holder of a sueeession eerttJieaU'* —The expression "the holder 
of a succession certificate" means the person in whose favour the District Judge 
or the District Delegate has granted a certificate under Part X of the Indian 
Succession Act (XXXIX of 1925) The enquiry contemplated under the 
said part of the said Act for grant of a certificate is only a summary enquiry If 
the court finds that the applicant has made out a prtmafaeie title to the 
cetuficatc, It grants its application The title to be investigated in such an 
application is not the title to the estate of the deceased person but the title 
to the certificate \Vherc ihcre arc rival claimants each claiming the effects 
of the deceased person, such a title cannot be determined unless the question 
of title to the estate itself is to some extent at least gone into This question 
of title must be gone into before it can be held who arc entitled to the certi¬ 
ficate and m what propoctioa in order to collect the debts due to the deceased 
The Act p-rmits the grant of two separate certificates each relating to a part 
of the same debt, but it is not permissible to grant two or more certificates 
for the same debt or portion of a debt A join\ certificate to two or more 
rival claimants should not be normally granted But it is not illegal to grant 
a joint certificate to two or more rival claimants if the particular circumstances 
ol the case warrant the same 4/ofiiefi it is not illegal where the claimants 
are not rival claimants and they consent to its being granted jointly to them 
all® The exact character of the applicant’s claim in an application for 
succession certificate was not intended to be litigated and what was sought 
to be determined was only whether the applicant was the proper person or a 
proper person to be clothed with the representative character The Act is thus 
not intended to afford litigant parties an opportunity of Utigaung contested 
questions ol title to property * 


The succession certificate gives protection to the debtors who have paid 
their dues to the holder of the certificate even m ignorance of its suppression 
of invalidity and the payment thus made shall be held good against claims 
under any other certificate But although the certificate thus obtained is 
conclusive against the debtor and indemnifies him as regards all payments 
made to or dealings bad in good faith m respect of such debts with the person 
holding the certificate, that would not stand as a bar in any civil suit brought 
by the real heir against the succession ccrtifii ate holder ® A person claiming 
succession under the WiU cither as an executor or a legatee has to obtain a 
probate or letters of administration before a succession certificate can be 
granted to him ® On the death of an applicant for a succession certificate 
the proceeding lapses and there can be no substitution of the heirs or the 
alleged heirs of the applicant ^ A person who is granted certificate under the 
Act acquires conclusive title to recover the debts due to the deceased and if 
anybody refuses to pay the debts to him he acts wrongly and as such must 
pay interest * 


I V Gatirtshankar Baldio Prasad 

1960 M p C 454 1961 Madb Pra H7 
3 2 SccRsBtstsSeltltmeni (1874) 18 Eq 686 , 
-TfofWoftv Aic/iohon L R. 4 Eq 359 
3 Pcppamrruil In re 70 M I V\ 907 faut 
set Sjed Aksan She e v Afjf Sajftda Begum 
1958 Pat L K 111 where it baa been 
laid ibal joint cpitificatc to recover debt 
cannot he granted 

‘ Ammel v Laiiftmi I L. R (1957) 

K« 390 1957 Kcr 90 


5 Aoina Bat v Makhan Stnsh (1958) 1 Aodb 
W R 55 

6 Ktsar Stngk Sant Stneh v Smt Tij Kcur, 
63 Punj L R 473 1961 Punj 506 

7 Dto Ktonar Stn^h v Kailask Stneh 1961 
BLJR 108 1961 Pat 304 

8 Oriental Government Security tife Atsitrane* 
Co V Vanlediu Ammxrtuu (1911) 1 M W N 
276 101 C 293 Itarmal v jiiehamal, 
193lSiDd8! 
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D Poluy holder —See Note 20 under section 2, suj>ra 
12 Policy under the Mamed Women’s Property Act, exemption 
from the operation of this section, sub section (7) -Sub-section (7) ol tms 
section provides that any policy of life insurmcc to which section b otm 
Mamed Women’s Property Act, 1374 (III of 1874) applies or has at any time 
applied, It will not come within the purview of the provisions of this seciio , 
except to the extent provided m proviso to the said sub-section 


Section 6 of the Married Women’s Property Act 1874 , ns amended by 
Act XlII of 1923 tnter aha provides that a policy of insurance cfTcctcd by any 
married man on his own life, and expressed on the face of it to be , 
benefit of his wife or of his wife and children, or any of them, 
be deemed to be a trust for the benefit of his wife or of his wife and chi » 
or any of them according to the interest so expressed, and shall , 1 °*^ r to 

•any object of the trust remains, be subject to the control of the husban , o 
his creditors, or form part of his estate These provisions have 
a departure from the general rule as laid down m this section, T’ c, 
when a married man has effected an insurance on his own life for the 
of wife and children or any of them the latter has got the right to c . 

benefit thereunder even though they are not parties to the insurance con 
and a trust is to be presumed in favour of them although the policy a 
been settled or declared m the form of a regular trust But these 
apply only to policies of life insurance and not to capital redemption 
ances and deferred assurances for children 


The decisions in Shankar Vuhoanath v Vmahax} Bshant Dost v ^ J. 
Chandra^ QruntalCovt Security Life Assurance,Ltd v Vonteddu Ammiraju A 
Lai Sadhu v Promxla Bala* are no longer law because of the 
to the Married Women 8 Property Act, 1874 by Act XIII of 1923 

the provisions of the said Act to Hindus, Muhammadans, Sikhs or Jam 

respect of policies effected m Madras after Slst December, 1931 i- 

other part of (British) India after 1st April 1923 See also the cases of o . 

V Knshnayya,^ JVattonal Insurance Co v Seethammol,^ and (S M ) Lnay 
Saheb v (5 /T) Jeelani Sakeb where some difference in view crop^ 
regarding the applicability of the provisions of the M W P Act m 

V Sun Life Assurance Co of Canada,^ it has been observed that the bu 
cannot take advantage of the said Act because of the fact that section \ 7 
the M W P Act m its amendment by Act XlII of 1923 did not mention 
Buddhists to whom the said Act should apply 

(i) Section 6 (J) M W P Act vis a-vis section 39, Insutanee 
6 (1) of the M W P Act clearly shows that the policy has to be effecte 
the benefit of the wife The making of a subsequent nomination m lavo 
the wife IS merely authorising her to receive the money ai^ is 
“effecting” of a policy for her benefit A policy cannot be effectw t 
Where the wife is not made beneficiary tmfio the policy is not ence e ^ 
the husband for the benefit of his wife within section 6 (1) of the M . 
Act and the mere fact that he made a subsequent nomination such a 
was empowered to make under section 39 of the Insurance Act 
make the policy a policy to which section 6 (1) applies p 

I omination Section 39 of the Insurance Act and section 6 (1) of the M 

c t are not complementary and the right of nomination which is best 


1 37 Bom 471 

7 18 C. W N 1335 
5 55 162, 

4 32C.W N 634 


37 Mad 483 (F B) 

65 M L J 445 
1942 Com Cai loi 1 
1935Raog 211 
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on a policy-holder under section 39 of the Insurance Act cannot be read into 
section 6 (1) of the M W P Act so as to vary the clear intention of the latter 
Act If a trust is to be created later in favour of any person after the policy 
has been effected, then it cannot be created under section 6 (1) of the M W 
P Act but must be created as any other trust is created ^ Section 6 of the 
M \V P Act docs not apply to a nomination Hence a nomination in 
favour of the wife in an msurince, dated 3rd December, 1944, though prior to 
the amendment, is not governed by section 0 and the right which the wife gets 
as a nominee under the policy is subject to the discharge of an> liability of her 
husband * 

(it) Construaion of policy under M ir P Act —For the construction of the 
policy under the M \V P Act one should look to the policy itself and not to 
the Act Where two constructions arc possible, one within and the other 
lutside the powers of the Act, the former should be preferred to the latter 8 
Where there is no apportionment of shares as between two or more persons 
designated, all of them will take m equal shares as joint tenants * Where the 
polic> expresses that so and so person designated shall take such share or 
shares the person or persons designated will take the share or shares so 
expressed in the policy or by wiU or by deed * 

The meaning of the expressions generally used in a policy under the said 
Act arc summarised below— 


(а) “for the benefit of his wife B,*'the expression means that j 5 takes 

absolute vested interest in the policy as soon as it is issued and 
the whole proceeds thereof,® 

(б) “for the benefit of his wife” without naming her, the expression 

means his widow, whether she be his wife living at the date of the 
policy or some future wife who shall survive him , but where 
there is none at the death of the assured, the representatives of the 
wife are not entitled to the money 

(c) "forthc benefit ofhis wife and children/’ the expression means 
his widow surviving him and those of his children by any marriage 
and also surviving him ,® 

id) “his widow or widow and children,” the expression means his 
widow at his death and those of his children by any marriage 
whenever born but surviving him 

(e) “for the benefit of his wife B and the children of their marriage,** 
the expression means the wife so named and surviving the 
husband and such children of their marriage whenever horn as 
shall survive him 

if) “for the benefit of his wife or, if she be dead, between his children 
m equal proportions ’ the expression means the wife at the.6 ime 


1 RamLol 1958 A L. J 262 

1958 A W R (H C ) 295 (1958) 28 

Com Cas 625 i 1958 All 569 i 

2. Mahadara Brahmammo v Kandula Vnkalcrtf- 
mmaRtto (1957) 2 Andh \V R 17» 1957 

Andh L T 431 1957 Andh Pra 757 , 

ui also Mudaltar D M v Indian Jniurattc* 
and Banking Corporation 1957 Mad 115 
supra \ 

3 R4 Styhn, (1887) 24 Ch D 5 

4 R* Brawnt s Poltiy (1903) 1 Cb 188 it# 


Griffith t PoUef (1909) 1 Gh 739 R# 
Davits Pohiy Trust (1892) 1 Ch. 90 R# 
Sgton supra « 

5 R# Parker t PoUctss (1906) 1 Cb 526 

6 Cousins V Sun Lift Assurantt Soeittj, ( 933) 

Ch 126 , 

7 Rt Collier (1930) 2 Ch 37 

8 Rt Brownt s Poliey, supra , HtDaoist Poll q 
Trusts supra j ^ 

9 Rt Parker s Polieus, supra i 

10 R# S^n, supra ' ] 
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when the policy -was ejected (and no other) if she shall survive 
him or if she predeceases him, his children by any marriage and 
whenever born who shall survive him 

(s) “for the benefit of his wife in the event of her surviving him, and 
failing her for the benefit of his children born or to be born or 
any of them,” the expression means the wife at the time when 
the policy was effected but if she shall predecease him, his 
children 

(A) “for the absolute benefit of the wife of the assured should the 
amount of insurance become payable.dunng her lifetime failing 
which for the absolute benefit of such of the children of the 
assured as shall survive the assured,” the expression means the 
wife when the policy was effected (and no other) if she is living 
at the maturity of the policy, if not, the children of the assured 
surviving him 

(«) “payable to the assured or his wife if the assured predeceases her, 
the expression means that the policy money is payable to the wife 
only on the contingency of the assured predeceasing her and hence 
It did not create any statutory trust m wife’s favour during the 
lifetime of the assured ,* 

(j) “the assured or his wife A if he predeceases her” constitutes a valid 
trust in favour of A under the M W P Act, 1874 

(A) *‘for his Wife and m case of her early death to himself” is a benefit 
within the M W P Act,® 

(0 “for the benefit of his wife m the event of his death before 28th 
May, 1938” creates a valid trust m favour of the wife when the 
husband died in 1924 

^ Nomination made as under tlus section, non applicability of 

M W P Act, Proviso to sub section (7)—Proviso to subsection (7) makes 
an exception to the piovisions contained in the said sub section that is the 
provisions of section 6 of the M W P Act shall not appl> to a policy of life 
where a nomination is made m favour of his wife or of his wife and 

emidren or any of them and is expressed as being made under section 39 

whether or not it is so on the face of the policy 

The proviso states that where a nomination in favour of the wife is 
^pressed whether or not on the face of the policy as being made under section 
39 of the Act, section 6, M W P Act shall not be deemed to apply or to have 
applied to the policy That means that the policy holder can elect to come 
/ 7 \ I nomination under sub-section (6) or under trust under aub-sectioo 

(7) but if he does elect to nominate then such nomination takes it out of the 
trust under section 6, M W P Act * In the instant case the nomination was 


1 ^ CnJJitk*t Peh^ (1909) ICh 799 

2 yitrrfirttj halmi end «thfri Ptttlten^t 5 
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aade in the following words, “I nominate my Wife and my son-m law, the 
urvivor or survivors, as the persons to receive the moneys und^r the above 
johey in the event, of my prior death**, held^ the terms of nomination make 
he nomination sijnj)hcttrr which comes under sub-section (6) of section 39 
and not for the benefit of the wife within the meaning of section 6, M W P 
\ct 

“In Older to create the statutory trust the policy must be expressed to be 
•for the benefit of wife or childfen or husband or children’ of the assured as 
the case may be Many policies purport on the face of them to be issued m 
terms of section 11 of the Married Wonleo’s Property Act, 18B2, but it is not 
necessary that the statute should be mentioned in order to create a valid trust 
under its protection Neither is it necessary to use words expressly declaratory 
of a trust It IS sufficient that tlie policy is expressed to be for the benefit of 
some person or persons who come within the class of those entitled to protec¬ 
tion under the section * 

COMMISSION AND REBATES AND LICENSING OF AGENTS 

40 (1) No person shall, after the expiry of six months from 

‘ the commencement of this Act, pay or contract to 

neni Iby pay any remuneration or reward whether by way 

ccwipiision or oth«' of commission or otherwise for soliciting or 
bus^neu procuring insurance business m India to any 

person except an insurance agent or a principal, chief or special 
agent ' . 

(1 A) In this section and sections 40A, 41 and 43, references 
to an insurance agent shall be construed as including references to 
an individual soUciting or procuring insurance business exclusively 
in the territories which, immediately before the 1st November, 
1956, were comprised m a Part B State notified in this behalf by 
the 'Central Government in the 'official Gazette and holding a 
valid licence as insurance agent under the law of that Part B 
State 

(2) No insurance agent shall be paid or contract to be paid 
by way of commission or as remuneration in any form an amount 
exceeding, in the case of life insurance business, forty per cent of 
the first year’s premium payable on any policy or policies effected 
through him, and five per cent of a renewal premium payable on 
such a policy or, in the case of business of any other class, fifteen 
per cent of the premium 

Provided that insurers, in respect of life insurance business 
only, may^pay, dunng the first ten years of their business, to their 
insurance agents fifty-five per cent of the first year’s premiums 
payable on any policy or policies eff'ected through them and six 
per cent of the renewal premium payable on such policies 


42 


1 MacGillivrav In nmncft Ijiw Vol 2 5th FH p G93 
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in respect ofany policy of * sub-section shall apply 

of December 19')n^ni- “snrance issued after the 3Ist day 

issued after’the °^Sonsral insurance 

Act, 1950 mencement of the Insurance (Amendment) 


be paid ^ w^'^conf provided, no insurance agent shall 

remuneration imn^f^ P®*'* by wav of commission or as 

not effected through hi™ !” respect of any policy 


and if ® P“*'®y ’'P® insurance has lapsed, 

revived terms and conditions applicable to it be 

life was examination of the person whose 

writinu to thereby, an insurer, after giving by notice in 

effected tf s, ,'”™tance agent through whom the policy 'vas 
ODoortnn.fv fo" continues to be an agent of the insurer an 

Sfied ^ of the policy w.thm a time 

^te of receint h., ^^'"8 “0‘ less than one month from the 

agent who e^ects^he"* “P*? notice, may pay to another insurance 
at a rate nni revival of the policy an amount calculated 
agent through ’’“’P*® t-ate of commission at which the 

paid had X fhe,policy was effected would have been 

the policv on lapsed, on the sum payable on revival of 

cm sS^rrear " any interest 

premiums p3yabiroTthe'"poh?v'‘ *e stib^equent renewal 

any contr^*t*pv”S section shall prevent the payment under 

grltSms orTen^rr^'^^ of JanVry. 1937, of 

insurance ^ to any person whether an 

representatives after his ™eanmg of this Act or not, or to his 

effected through him Lfore "h?salS date 


Legislattve thansts 
Objtcl 
AppUtaUliiy 
Scope 

' Remunerctim or rnoard whether 
vywaj of commission or other- 
sub-section {\) 

(A) Renewal commission 

(B) •‘An insurance agent or a 

principal, chief or special 
agent ' * 


smopsis 


f € 


**An insurance agent tn Part B 
State, sub-section (lA) '* 

Amount of commission pajabU, sub- 
section (2) 

(A) Agent authorised to atpoiui 
sub-agent whether an tnsa 
ranee agent ? 

* Renewal commission tn cast of 
reoioal of lapsed policies, proviso 
to sub-section (2A) 



s 40] PROHIBITION or PAYMENT 331 

1 Legislative changes —(a) The words and figures “licensed under 
section 42” occurring in sub-section (1) were omitted by Act XI of 1939 and 
thcNvords “ora principal, chief or special agent” occurring m the said sub¬ 
section were substituted by Act XLVII of 1950 

(i) Sub-section (1-A) was inserted by Act VI of 1946, the words and 
figures (40A) occurring m the said sub-section were inserted by Act XLVII of 
1950 and the words and figures “the territories which Part B State 

and “that Part B State’ occurring in sub-section (1-A) were substituted by the 
Adaptation of Law (No 3) Order, 1956 

(e) The words and figures “licensed under section 42” occurring in sub¬ 
section (2) were omitted by Act XI of 1939 and the words “payable on such 
a policy” occurring in the said sub-section and the words “payable on such 
policies” occurring in the first proviso to the said sub section were inserted 
by Act VI of 1946 , and the second proviso to that sub-section was inserted 
by Act XLVII of 1950 

(d) Sub-section (2-A) was inserted by Act VI of 1946 , and the words 
“if such agent continues to be an agent of the insurer” were inserted by Act 
XLVII of 1950 , 

(e) The words “any person, whether an insurance agent within the mean¬ 

ing of this Act or not” were substituted for the words “an insurance agert” 
by section 16 of Act XI of 1939 , 

2 Object —The object of the section is to prohibit payment of or enter¬ 
ing into contract to pay any remuneration or reward whether by way of 
commissioner otherwise to any person except an insurance agent, or a princi¬ 
pal, chief or special agent for his soliciting or procuring insurance business 
in India Such prohibition is to take effect after the etpiry of six months 
from the commencement of the Insurance Act, i e , after 1st July, 1939 

3 Applicability —The provisions of this section apply to all classes of 
insurance business in India, t « , the section applies to life* marine, fire or 
miscellaneous insurance business in India The applicability is not restricted 
to insurers only but any person whether insurer or not comes within the 
purview of this section The section has been applied to the Life Insurance 
Corporation of India 

4 Scope —This section, after prohibiting payment of commission to 
any person other than four classes of agents mentioned therein for soliciting 
or procuring insurance business, prescribes the maximum rates of commission 
payable to those agents in respect of first year’s premium and in respect of 
renewal premium m case of life insurance business and also the maximum 
rates payable m respect of other classes of insurance business In case of life 
insurance business further laxity is given in paying such commissions at higher 
rate specially to those companies who are comparatively young This section 
also saves certain contracts existing prior to 27ih January 1937, in respect of 
payment of gratuities or renewal commission payable to any person or his legal 
representatives 

5 “Remuneration or reward whether by way of commissioa or 
otherwise”, sub section (1) —An agent is entitled to his remuneration 
for the performance of his act This remuneration may be settled by 
contract between the parties, vtc the principal and agent But where there 
IS no such contract payment for the performance of any act is not due to the 
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agent until the completion of such act In the case of insurance agents th* 
remuneration usually takes the forni of a commission An agent is 
entitled to commission on the introduction of a customer provided 
such introduction is the efficient cause m bringing about the contract and 
not merely causa stne qua non So an agent loses his right to commission when 
he brings about the insurance only indirectly To entitle him to a commission 
he must show that he is the effective cause ® An agent who is employed to 
do a particular thing cannot claim a commission for doing something similar 
to but not the precise thing 3 As an agent is not paid for his useless work i 
would be a prudent course for him not to undertake the work ifhccanno 
succeed and he should know whether it will or not * 


“The current of modern opinion is to the effect that those who 
to receive a commission for introductions have a right to their commission 
soon as they ha\e completed their portion of the bargain 
may take place subsequently between the parties mtioduced ” The 
evidence for an insurance agent to offer to entitle him to his commission is 
agent*s report bearing his signature But an agent merely 
report is not entitled to the commission when the policy was effected t roug 
the efforts of another agent Thus along with the said report he mus 
show that his efforts succeeded in inducing the person concerned to j 

the policy with the insurer ® So where the insurance policy is e e 
substantially through the efforts of an agent but the technical 
plction of the contract is brought nbout by another person the to 
alone is entitled to the commission The test in such cases is whose en 
were responsible for the proponent agreeing to effect the contract of „ 

with the company m respect of the sum ^ But m the same 
said that an agent does not forfeit his right to commission y t; 
he is frank enough to admit that u was the effori.s of the chief agent that w 
mainly responsible for securing the policy Again an insurance^ g 
forfeits his right to commission if he takes bribe fVom a third person „ 
question as to whether an agent can sue his principal for rendition of ac 
has been answered m the affirmative m Ram Lai Kojiur & Sons v Aston 
mercial Assurance Co Ltd ^ 


(A) Renewal commission ^Sometimes it is seen that insurance agents g 
commission on renewal premiums paid by the policy-holders 
commission is paid even after the termination of the agency ^ ^ 
such a commission could be paid even after the termination m 
agency will depend upon whether the principal contracted with 
agent to pay such renewal commission, that is it will depend upon 
construction of the contract*® and when the insurer is a 
Its articles of association must distinctly provide for the same, 
payment of such renewal commission may be ultra vires the compa y 
The general rule in this regard, is that an agent cannot claim _ 

Sion after the termination of his agency To this an exception o 
added namely where there is an express or implied contract that 
agency should be continued for any period of time the principal must ma 
compensation to the agent for any previous revocation of the agency Urit 


1 St! S 219 lodiaa Contract Act 

2 ^izhhnsoltv Ptrsons (1914)2fc-B 621 7 

3 Toulmtflv At filer 58 L T 96 

4 Util V Feathtrtlankajgh 7 Bing 5C9 8 

5 f ij>rr V Dreuell 48 L J Ex 32 9 

C Baia Salgur Dat v Bombay L\fi Asftroiue 10 


Ud 1942 Com Ca* (tot) JOt 
aloram Panda V GoPtnalh Misra i 
1953) Cut 630 1954 Ornsa ^ -g 
hipuyjv B’'oadtcood (1899) I Q- 1^ 

133 Com Cas 66 

/PTV ColdhiU (1917) 2 CIi 297 
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any sufficient cause ^ It has been said that the duties of a» insurance agent 
do notecase with the introduction of the customer but they continue in the 
claim of his renewal commission on his undertaking to induce the 
assured to pay the premiums as they fall due * The legal effect of such renewal 
commission has been considered in Solomon v Brovnjield^f wherein it has 
been said that there is nothing inherently illegal to contract to pay commission 
to the agent upon all future premiums paid by the customers introduced by 
him It has also been said that where commission is payable after termina¬ 
tion of the agency it may continue to bc^payable, after the death of the agent, 
to his executor * It is not necessary for an insurance agent to keep his 
insurance licence in force year after year by paying the insurance fee in order 
to earn the percentage on the renewal premia * 

(B) *‘An insurance agent or a pnnapaU chief or special agent** —See Note 4 
under section 2, pages 15 to 20, supra 

6 *'Aii insurance agent in Part B State”, sub section (l-A) —Sub¬ 
section (1-A) of this section extends the definition of an insurance agent in a 
Part B State to include an individual soliciting or procuring insurance business 
exclusiacly in a Part B State notified in this behalf by the Central Government 
m the official Gazette and holding a valid licence as an insurance agent under 
the law of that State Thus, according to this definition an insurance agent 
(t) must be soliciting or procuring insurance business exclusively in a Part B 
State, (a) there must be a notification m that behalf by the Central Government 
in the official Gazette , and (it) must Hold a valid licence as such under the 
law of that State This definition should hold good with respect to insurance 
agents mentioned not only in this section but also m sections 40A, 41 and 
43, post 

An insurance agent is ordinarily defined to be one whose business it is to 
represent, an insurer for the purpose of obtaining p rsons to insure with that 
insurer, he being rewarded by a commission paid by the insurer he represents * 
These insurance agents are sometimes known as insurance brokers because 
they primarily establish privity between the insurer and the insured But a 
broker who effects an insurance with an underwriter is not his agent and is 
under no legal liability to him to use care or skill m effecting the insurance 

7 Amonnt of commission payable, sub-section (2) —Sub-section 
(2) provides the amount of commission payable to agents m respect of life and 
other classes of insurance business No insurer can pay to liis agent a com¬ 
mission exceeding the limit prescribed under this sub-section nor can hp 
contract with any agent to pay more than what is prescribed herein 
I The amount of commission payable to an insurance agent, in respect of 
life insurance business, is (i) 40 per cent of the first year s premium payable 
on any policy or policies effected through him and (u) 5 per cent of a renewal 
premium on such a policy or policies, as the case may be In the case of 
business of any other class of insurance, such commission payable is 15 per cent 
of the premium The limits thus prescribed must in no case be exceeded 
except to the extent as follows 


1 See S 205 Indian Contract Act 

2 FmpirtqflnJta Ltfi /Untrance Co Ltd v 

<S -Ayyox 44 Mad 170 following 

^dtnertya/t Roo v Ewpxu of India L*fi 
Astircnci Co unreporlcd decision of the 


4 Harper {1908) 2 Ch 370 

*> CrtenlU Gevernment Seaerilj Assuranct Co Lsd 


V Krithtamurli I L R (1957) Mad 826 
(1957) 1 M L J 19^ 1957 Mad 440 
€ Set Dullness Encyclopaedia and Legal 
Adviser Vol HI p 179 
7 Empresi Assuranet Corporalion v C T 
Soaring (3 Co (1905) 11 Com Gas 107 , 
Clatgow Aiutranct Corporaito/t v UtUtam 
Sjnwndson G? Co (1911) 104 L. T 254 
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discretion to pa>°to'tLTr’Tnsuran«T^%°"'H Siven fte 

business, (i) n commission of 55 per Mnt oflhe'fi®^'^ts of their 
on any policy or policies effected’thr^Seh Le\ 

commission of 6 per cent of the renewal ^ agents, and (ii) a renetral 
or policies ncwal premiums payable on such policy 

the provisions of S*sub°se'?tton'*to^'*^*i‘’“ restricted the applicability of 
namely, the provis.ons of this Xec^tl^w.n insurance, 

policy of life insurance issued after 31st Deeemi, ^^Toeo° “‘PP'tootion (i) to any 
of general insurance issued aft^r fKe. rober, 1950 , and (n) to any policy 

nient) Act, 1950. tharfs afte^ l<t of the Insurance (Amend 

regarding payment of commission A cptember, 1950 Specific provisions 
40A,/(?rt 1 policies have been made in section 

not licensed undersectron'«* oVth!s®PP’P “ S™ 

section 42 of the Act cannon k- ® licensed under 

meaning of this sub section * ^ regarded as an insurance agent within the 

an agent authorised whether an msuranee agent —When 

Within the meaning of this sccu^a”^ ^ sub-agent, he is an insurance agent 

Viso to sub-aectioQ T2*^f®f revival of lapsed policies, Pro- 
insurance agent shall be paid or generally provides thit no 

as remuneration in any f^rm anv a "‘”"1of commission or 
through him, that ts to'^say the eei?2^il"' T respect of any policy not effected 
not through an insurance'^ agenf the iLL“ “ “ P“'‘°>' “ 

thereon rather payment to K»m • .u ** not entitled to any commission 
any form is expressly DrQhihit,.i 4 ” » commissioner ns remuneration tn 
proviso to this subsection exception has been provided in 

renewal coramiMion to ^anotdeV*^n^ insurer has the discretion to pay the 

policy that has lapsed and wh.rl agent who effects the revival of the 

®edical policy cannot be revived 

under the policy The amount person whose life was insured 

not effected the policy but ooi ^^*”*”‘on payable to such agent who has 
the rate of coi^mns’^on ‘a^wS^te''/not®e:tceed half 
effected could have been oaiH Kari ♦u ^^ent through whom the policy was 
commission must not exceed 2 i/ «« pobey not lapsed, that is, the rate of 
on the sum payable on revival ^ 

excluding interest payable thcr<»on q Pfbey on account of arrear premiums 
quent renewal prVm.ums pa^abh. ^5cm will be entitled to the subse- 
jmltfird to puy^uch TotnSt™ to ®“' *>'''‘>^0 «n .usurer.. 

f““°'«og tu.ss.on to such on agent he must satisfy the 

the policy if he still th'cn "contmum'to'hl? *° ’“’"tance agent tvho effected 
-- co ntinues to be an agent of the insurer with a view 


5 veiler ■! tOA he 

KtsSlT’”'- 

S. isJeeblv 0,^.ta,.e,eee s,„eefl^. 


AntrmetCo 72 T A 315: SO C W N 
73 (1945) 2M L.J 49S 19}6 A L. I 
(>94G)IJom 159: 223 I C. 
*5 IWG P C, 6 
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togivs him an opportunity to effect the revival of the said policy within a 
lime to be specified in the said notice Such notice must not be less than one 
month from the date of the receipt thereof by him 

9 Contract existing prior to 27th January, 1937, sub-section (3) — 
Sub-section (3) of this section saves all contracts relating to insurance agency 
existing prior to 27th January, 1937, whereby payment of gratuities or 
renewal commission to any person whether an insurance agent within the 
meaning of this Act or not or to his representatives after his decease is made 
But to be entitled to such commission or gratuities the insurance business 
must have been effected through surh agent before 27lh January, 1937 

This sub-section as amended by Amendment Act 11 of 1939 removes the 
prohibition for payment of gratuities or renewal commission, under a contract 
existing prior to* 27th January, 1937, not only against an insurance agent who 
must be licensed under section 42 but against other person ^ Section 44 of the 
Act IS a counterpart of this section The former refers to only agreements 
made after the Act and agreements made prior to the Act are saved only to the 
extent specified in this sub section * 

Prima faeie the right of an agent to commission ceases on the termination 
of his employment except meases m which the whole of the work necessary 
to cam the commission has been done by the agent before his employment 
ceases Where a good deal of work has to be done by ihe agents to prevent 
policies from lapsing the commission or renewal premium is not payable to 
the agent after the termination of his agency ^ 


Limitatien 
lure on commitsion 


40A (1) No -person shall pay or contract to pay to an 

of c% odi- *ttsurance agent, and no jnsurance agent shall 
Hiiion' * receive or contract to receive by way of com¬ 
mission or remuneration in any form in respect 
of any policy of life insurance issued m India by an insurer after 
the 3Ist day of December, 1950 and effected through an insurance 
agent, an amount exceeding— 


(o) where the policy grants an immediate annuity or a 
deferred annuity in consideration of'a single premium 
or where only one premium is payable on the pohey, 
two per cent of that premium, 

(b) where the policy grants a deferred annuity m consi¬ 
deration of more than one premium, seven and a half 
per cent of the first year s premium, and two per 
cent of each renewal premium, payable on the policy, 
and 


(c) in any other case, thirty-five per cent of the first year’s 
premium, seven and a half per cent of the second and 
third year’s renewal premium and thereafter five per 
cent of each renewal premium, payable on the 
pohey 


1 Gartthdat Itcfn^o^r v BAaral imurtmet Co (1944) Bom 637 46 Bom L It -Itl i 

, “ 1943 0„db 239 .opro 1944 Bool. 168 

cc/lrayi pfiuntihoy v Cnentat CovtmmtHl 3 Sohrabjx \ Oruntal GovirtirntrU " 

Ltji AitJianct Co , Lid ,1 UR Aituranci Co 1940 P G 6, 
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Provided that in a case referred to m clause (c), an insurer, 
during the first ten years of his business, may pay to an insurance 
agent, and an insurance agent may receive from such an insurer, 
forty per cent of the first year’s premium payable on the policy 

(2) No person shall pay or contract to pay to a special agent, 

and no special agent shall receive or contract to receive, by way 
of commission or as remuneration an any form, in respect of any 
policy of life insurance issued in India by an insurer after the 31st 
day of December, 1950, and effected through a special agent, an 
amount exceeding— > 

(а) in a case referred to in clause (a) of sub-section (I), one 

half per cent of the premium, 

(б) in a case referred to in clause (6) of sub-section (I), two 

per cent of the fii'st year’s premium payable on the 
policy, and 

(c) in a case referred to in clause (c) of sub-section (1), 
fifteen per cent of the first year’s premium payable 
on the policy 

Provided that in a case referred to in clause (c), an insurer, 
during the first ten years of his business, may pay to a special 
agent, and a special agent may receive from such an insurer, 
seventeen and a half per cent of the first year’s premium payable 
on the policy 

(3) No person shall pay or contract to pay to an insurance 
agent, and no insurance agent shall receive or contract to receive, 
by way of commission or remuneration in any form, in respect of 
any policy of general insurance issued in India by an insurer after 
the commencement of the Insurance (Amendment) Act, 1950, and 
effected through an insurance agent, an amount exceeding— 

(a) where the policy relates to fire or miscellaneous 

insurance, fifteen per cent of the premium payable 
on the policy, and ’ 

(b) where the policy relates to marine insurance, ten per 

cent of the premium payable on the policy 

(4) No person shall pay or contract to pay to a principal 
agent, and no principal agent shall receive or contract to receive, 
b> way of commission or remuneration in nny form, in respect of 
any pohc> of general insurance issued in India by an insurer after 
the commencement of the Insurance (Amendment) Act, 1950, and 
effected througli i pnncipal agent, an amount exceeding— 

(«) in the CISC referred to in chuse (a) of sub-section (3), 
twenty per cent of the premium payable on the 
pohe^, and 
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(6) in the case referred to in clause (6) of that sub-seciion, 
fifteen per cent of the policy, 

less any commission payable to any insurance agent m respect of 
the said policy 

Provided that the Central Govcmm.nt may in such circum¬ 
stances and to such extent and for such peno I as may be specified, 
authorise the payment of commission or remuneration exceeding 
the limits specified in this subjection to a pnncipal agent of an 
insurer incorporated or domiciled elsewhere tnan m Indn, if 
such agent carries out and has continuously earned out in his own 
office duties on behalf of the insurer which couM otherwise have 
been performed by the insurer 

(5) Without prejudice to the provisions of section 102 m 
respect of a contravention of any of the provisions of the preced¬ 
ing sub-sections by an insurer, any insurance agent who con¬ 
travenes the pro\ isions of sub-section (1) or sub-section (3) shall be 
pumshajilc with fine which may extend to one hundred rupees 


StMOPSIS 


1 LigisUtxu thengtt 

2 Object end tape 

3 AppUcabilttj 7 

4 Commfsftott pajaiU to tnturanc* 

agent at rape^ of U/epoltcjf, lu^ 
uetton (1) 

(H) Renewal eommtfjion 

5 Co/nmu/torr pajable to a tpeetal 

agent Ml respect of lift policy^ sab- 8 
secitort (2) 

6 Commtsston payable to an tniuraneb 


agent in respett of of gentrel 
tnsorenes sub-seetton (3) 
Cdmmtstton payable to frutapal 
egtnt in rtspeet of poltey of general 
tnsuronce, sub seciton (4) 

{A) Power of the Crnirol Cotern- 
meat, proviso to sub-seetton 

(4) 

Penalty for contravention, sab-secUen 

(5) 


1'' Leglalative dumges -»Tbis section has been newly inserted by Act 
XLVII of 1950 


2 Object and scope—The object of this section ii> to limit (expendi¬ 
ture on commissions payable to insurance agents, special agents and principal 
agents by prescribing the maximum amount therefor calculated'on a per¬ 
centage basis upon the premiums, after Slst December, 1950, in ,respect of life 
insurance business and after the commencement of the Insurance (Amendment) 
Act, 1950, in respect of general insurance business ^ 

* This section not only prohibits payment or any contract to. pay by an' 
lasurcr'ornot to an > insurance agent, special agent’and principal agent any 
commission or remuneration in any form exceeding the limits prescribed ibere- 
In but it also prohibits receipt or arty contract to receive by those classes of 
^ints any commission or iremQneraiion in any form exceeding thi said limits 
Even the Insurance agents have been subjected to a penalty of Rs 100 for 
contravention of any provisions of this section as are applicable to them 

1 Sm Note 7 under S supra 


49 
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The section also prescribes the maximum UmiU of cornmissio^r rcmu 
aeration which caft be payable'fo*(*) insurancd^agents la tespccl of any policy 
of life insurance or of any policy of general iilSuraaCfc, (u) toi special agents 
m respect of any policy of life insurance, and (i«) to principal agents m 
of anypolicy of geiifcrhl ihsurancc’ Gertafn priVrlcgea Hhve been^ conicrrcQ oa 
an insurer during the Hrst ten years of his business to pay to an insurance 
agent ora special 9gent the amount of commission at a rate higher tP^n the 

ordinary pres'enbed Umila, but'no such privileges have been conceaed witu 
regard to the principal agents except the Ones Viho are prmcipal-agcn s o 
foreign insurers and arc carrying on the duties of the latter lo'thcjr ovvc 
In the cast^ of these principal ,agents the Central(i'Gov^Tnraent has e 
conferred with the discretionary powers tq puthonsc tljc payment pfeaman 
Sion or remuPeranon exceeding the prescribed iiraiis , ^ 

3 AppUcabiUty ■~*The provisions'of this section ipply to'insurers and 
the agents abke Three classes of agents come withm''the porview of tbu 
section, namely (i) insurance agents in respect of policies of life pnd general 
jp^urance busmcasci, (it) special agents in reipecrof pphejes bfhfc insurai^, 
^nd (m) principal agents in respect of ipoiicies oi general insurances Ibe 
provisions of ibis section are, therefore applicable to (t) hfc insurance busjiwss 
and 00 insurance business, that is, (o) fire, (6) .marine or (<) nuscciu 

nious irisurance business, whether earned on singly or m combiuation wi n 
one or mqreiof them! The section his also been applied lb thd Eifc Insurance 
Corporation of India . \i) / V 

4 Commission payable to insurance agent in respect of life 
Snb*6ection (1) v—The maximum amount that can be payable to an 
agent as commission or remuneration in respect of any policy 
eftected through him after SlsiDecember 1950 has been laid down 
Jcction For this purpose policies of hfc'tniurance havtf been grouped into 
three categories, namely, (i) policy granting ah immediate ^annuity or 
deferred annuity in consideration of a single premium or one < premium only* 
(ii) policy granting a deferred annuitv in consideration of more than o 

premium, and (ui) policy tiot falling within (*) and (‘0 categories and na® 
at "m any other case '* % ^ j. '* 

The amount of commissiori payable must not exceed— j J 

(a) 2 pet cent of the single premium or one premium m category (f) » 
(i) 1\ per cent of the first year’s premium in category («*) » *nd 
ii (<) 35 per cent of the first gear's premium'iri category {«)» 

but the insurer has been given .the djscjreiion to pay, during the^ first ten 
years of his business, to an insurance agent, 4Q pqr cent \ of the first year 
p^remmtn payable on the policy i -j i i < ‘ 

Reiewal wwimissicm'«*-Thc hrort’if the renewal com’mission payable 
to an insurance agent has also bccnjirovidcd, in this sub-section in respect ot 
life pohqy effected through him after the said date )n the manner as follows 
(o) no renewal tornmissioms pa^Tblc In I'cspect of category (0^ ‘ . 
{f>) i per cent of each renewal premium in respect of category (5), wi^^^ 
(*) (0 per cent of the second and thild ycaw* ifcriewal premium, and 

(ti) 5 per cent of the fourth and subsequent years’ renewal prcmiuoi 
payable on ihc policy* 
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, It may)bc noted that renewal copamisiion at a higher rate than'stated * 
a^vc IS admissible^ uaUk^ the one provided in proviso (.1) to sub-seclion (2)^ 
ofsecu6^46,,to>an ansurabce agent during the first ten «ycars of the business 
of the insuj^r f <, » . i ' < ' ' 

> t t'^Cohlthtskion pa^bWto a ‘s^ieclal'a^eiit Respect of^ Ufa policy,* 
*ub-scclloii^(2) —The sanic pnrrctpic'h'a* bich“iiclopted with regard to a> 
special agent as the insurance agent in respect of policies ot hfe insurance, t r , 
such polices have been divided into^the ^sclf-samo^ categonqs asistated 

above ^Thc c6mrhi53io\i br- remuneration payable to ^ special agent inifespect 
of a policy 6f life insurabci'clTcctM^throUgh him aftcy Ihc said jJatc ,} # , 3lsti 
Dbfccrt^bcr, 19^0, must not Exceed— ^ T ' r r . ' > f f( ^ 

] j (a) 11 per cent of the premium where It Is single-'one'or whert only' 
one premium 4S payablc*m category (i) tnbntioncd in Nole 4 f 

f * fit i < tti ^ fill ^ ^ 

, * (&) 2 per cent of the first year s premium when more than one prcinium» 

j ^ ts pjy^blc in category (p) mci\tioi:\ed>in Note 4/, and 

’ (cy 15 per cent of the firsV year’s premium ‘payable on the policy in 
it ~ respect of any’o'ther^ case ^as lit category (itt) ntcntioncd tn J?otc 4 

. I J ’but'an indutor 4ias beeri givcii the discretion to pay* during the.j 
' t first tenycarsofhis busirfess, lo’aUj>b^ial ag^nt a‘commUsTpn of, 
I ^ 171 pfcr C^ntf ofthe first ydar s premiuri payable on the policy , 

\ , It may,Quoted that unhVb an insuranoe agent< a special agent Irnol^ 
entitled to any rcnciwal commission/! i‘ , i .r i h » i o i ' 

^*‘^6 60‘Aaknissiop^^ayafaIe tokja si^sttrance ag^Dt in,respect of policy { 
of^g^eral idsoradcej sub Section (3^'—^uy*5ectic|n (3) of this section fixes the 
maxitdUm liWid^ of dohii^jision or rcmun^ra^ioi^ tbat^ c^n be paid to^an insu¬ 
rance agent for any policy of general ihsumnee eficctcd through him after the 
commencement of ^ the^ Insurance ,^m^ndjpent)-. Act, 1950, 1, r-drom 1st 
September,‘1950" amount ofjSuch jCommijsion, or ,remuneration must > 

''“I " J' " '1 > ” ' 

^ (a) IB pfcf'Ccrtt bffthc preraiuhl payable on the* policy'when'it relates 

fill! 01 to fitb dr miscellaneous msdronOe, t fe, idsufarice Which Is not ^ 
/ n I n pr'intfipilly' or^hoUy^Of any^kWd *or’ 'kinds such’' ds, fife, inarinc, ^ 
f il anddifcij^and >' i ’ t •> i < 1 * n/ i > > • 

J /y ,1 1 (M Si I f iJ \n !i . i'^ * Oi i i i cu i’ 1 > 1 ' 

^, W tO PCf <o£thOj premium payable on the pqhcy, when at relates 

qiOiiJiq fto-^afme )nsura,uc 5 , , ,10 f, or t » ’ p i ' r- -> 

\i I 7' Colni^lskibn paVable^to'a prmc^al a|;^t in respect of policy ,.of 
general insbrandS, *' sa1>-Secuon’'(4) —Su1>Sefcd[in. ^4) ^ offt|ii8,‘ section,fix^s the , 
maXixnUm’^iniilS tff^cdtnmissibn'Br lehiuneraUdh'tiiat can be paid to ^ pnn- { 
ci|)al agedl fbfady |16llby of®^cnSi'ii1'insurancfe''’c^'cted ^through him ^fter 
Ih^ dbmnlificcmi^bt S{ the InsiWntc',(Amfndhienty ;^ct. 1950, t e , fipm 1st 
S^^ptefhbe^y 1950 'The bfliouiit of luch conimlssion or remuneration must not 

tticeeff-sa r> ^ < c ” ’ ^ > li r k. ..i ^ 

. 1 f I fr c. oi»l OO ('ll “ i t ^ Itivj 

IV (o)>'20.per cent of ^the prcmlUm'* payable oh~thc? policy ?when*it relates 
1 J jlt to fireiortniscellaneou'S insurance; ‘and ii t ’ > t 

t;ioi} ^'1 t „ . , » ‘ f ‘ f'” *' 

\} d>iW Iq.per cet^ pi the policyyvncti i^ifeva^es to marine insurance » n 

But in both the cases in calculating the commission of the principal ageilt^ 
any commission payable to any insurance agent m respec of the said oolicv 
must be deducted or p 7 



340 


[ S 4gA 


the insurance act 

mission, thercomof*! i 5 Mr'^crnt insurance when acorn 

pntbecomraemuled^o" in raspeff oMhr,, >’"“-^=‘1 

5 per cent of the nrem,,.™ « n, policy, his commission of 

percent =S per cent "" •>“““> . . . 30 per cent - 15 

a commission of 10 per cent it insurance wh a 

commission payable*to him aU^K'^ an insurance agent, the principal agenl’s 
cent =5 per cent, becomes 5 per cent, i « , 15 per cent - 10 pet 

sub-section (4) has coak^'^A -Promo Id sub-stclioa (4) —Proviso to 

to authorice payment of powers on the Central Government 

agent at a higher rate than “ remuneration to certain principal 

entitled to S lwher r^e o? P^"".bed in this sub-section*^ To*be 
agent must be a prinfioal aoen/ofremuneration, (i) the principal 
where than in India and insurer incorporated or domiciled else 

carried out m his own carry out and must have continuously 

otherwise Lve ten ner?o^“A“‘‘^“" 'h' '““rer which’would 

such commission At h u insurer When authorising payment of 

ihcCcnS GotrnLl;;®^;;.?'.' prescribed in suisection (4), 

extent and («) the oennH specify therein (c) the circumstances, (i) the 
rate should be oaid^Thsun ” *‘^*Pcctof VfhKh such commission at a higher 
of such higher rate h^s r “* T '''' “‘‘““h ”‘o but the femg 

The object of investme the discretion of the Central Government 

the principal agent anart powers is obvious as 

to perform the* duties of it” performing his duties as principal agent, has 
performed in purs tnet «l>ieh the latter wou*Id have, otamarily, 

Kaveineurred ted ho Ld hiAm”"'*’ J^e expenditure which he would 
and the latter is compensated themf' Pi’ino.'pol “Sent 

than at the ordmary^one presenSd m t^fsKecS™^ 

contravenes any ^ofthe- ■“h-section (5) —Where the insurer 

or contracts to pay any msuranrr’ i" this section, that is, if he pays 

commission or remuneration at a ram"h Pnitoipo' UK'“t any 

section he will be said trt Jia t a rate higher than what is prescribed in this 
the meaning of section 102^11 I" “"‘ravention of the section within 

tamed m the latter section virtue of the provisions con- 

may extend to one thousand I punishable! with fine which 

imposes the like penalty as Similarly section 102 (1) of the Act aUo 

or special agent if he acts m P”ucipal agent, chief agent, 

agent or the special aeent * « . if the principal 

commissioner remuneration _f* ^5 to receive from any insurerany 

section such agent will be flpt.nrr* higher rate than what is prescribed in this 
he shall also be punishable witK ®f this section and hence 

rupees But ih section 102 <’11 th ^ "'^iioh may extend to one thousand 
imposed on any insurance agent ifh^cS fn any penalty,being 

penalty is provided m this fuS-Jr-Mon «^°"‘ravcntion of the Act Such 
the provisions of sub-section insurance agent contravenes 

an insurance, agent receive* aub-section (3), that is to say, if 

rcrauncmiion m respect of hf/. receive any commission or 

through him at a rate hipJi^r #»i ^ S^ncral insurance policies effected 

I>ct>hall be punish^Me w^h fiJe those subjections 

rupees ™ch may extend to one hundred 


/ 
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40B (1) Every insurer transacting life insurance business 

in India shall furnish to the Controller, within 
T'l'fe such time as maybe prescribed, statements in 
insurance butiness the prcschbcd form certified by an actuary on 
the basis of premiums curfehUy used by him m regard to new 
business in respect of mortality’ rate of interest, expenses and 
bonus loading 

(2) After the 31st day of December, 1950, no insurer shall, 
m respect of life insurance business transacted by him m India, 
spend as expenses of management in any calendar year an amount 
m excess of the prescribed limits and in prescribing any such limits 
regard shall be had to the size and age of the insurer and the 
provision generally made for expenses of management m the 
premium rates of insurers 

Provided that where, an insurer has spent as such expenses in 
any year an amount in excess' of the amount permissible under this 
sub-section, hfc shall not be deemed to have contravened the pro¬ 
visions of this section, if the excess amount so spent is within such 
hmits as may be fixed in respect of the year by the Controller 
after consultation with the Executive Committee of the Life 
Insurance Council constituted under section 64F, by which the 
actual expenses incurred may exceed the expenses permissible 
under this sub-section 

(3) In respect of any statement mentioned in sub-section (I), 
the Controllw may require that it shall be submitted to another 
actuary appointed by the insurer for the purpose and approved by 
the Controller, for certification by him, whether with or without 
modifications 

v(4) Every insurer transacting life insurance business m Indid 
shall incorporate in the revenue account-^ ’ * 

(o) a certificate signed by the Chairman and two Directors 
, , I and by the principal officer of^tthe insurer,i and an 

auditor’s certificate, certifying that all 'expenses ^of- 
, management in respect tof-hfe» i insurance business 

transacted by the insurer in' India 'have been fully 
debited in the revenue a'ccount'as expenses , and^ ‘ 

' (6) if the insurer! is carrying on any other class of 

insurance business in addition to' life insurance 

f business an auditorfs certificate certifying that all 
charges incurred m respect of' his bfe' insurance 
‘ 'business and in respect of his’busmess other than bfe^ 
insurance business haye been fully debited 
respective revenue accounts , 
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S^pJanation j-~ln this sectiohy^ i ) *('_ 

“SrefK” '« .relation to ad, 

’f^^^9ft>red tp fufni^h return m accord4 
' “'covered £ (1)„of„s'ecttpn ,1,6, -the period 

’ 'W comnUssion'paymenfs of all kinds,'"" 

(u) anyamouhtofexpepj'es^lipitafised,'/'.!r('’'/ 

"‘-{ml in thelfase-of .an Insufei"'having Hs prlntipall 
hz-url outside Ihdia, a prfipdr shdre' of 

' siicVi shall not be, Jess than 

'‘ orerWn/m pxef cribed of the* total 

^ ‘ year‘in respert r^ceive(i|'dunng the 

ed Ina ^ ^n?u^ncp^business transact? 

*l^c case of an insurer haviiig 

hi&n I"'5« any share "I 

transae^rl K respeciiof Jifemsurancebusiness 

transacted by him outside India no I i.i i tt 

' ‘ l'^:u„nSrj\rOffS/S,i V , t ~ , r '>J 


«>1> 

r 

r 

s xr " 
f '' 


i ' ^ ' fi 

< wucl and sAjii >c ts T ■> t 1 i 

la l»-»fl 

®/ ^to/fmenis /o^aV’ 


(A) ’^Oa/enda/yearl^* or 
‘ mtanxn^oj ^ 

>.(.5) **&xpmzts o/> mmtagmtnic' 
mtanxngof ^EvpXaaation 
f owtrs oftbr Controller 
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an/^endar ^yjir mturer shouli’ tne&rpratt 
) — Reveffie account } tub^sitftoit' 

(ix 


I w 

•' iu *Le» 1 * Xfd0..il' 8 ]'jRevenue account *\ r (y^) 

XLVn ptigsp ]j beenNfj^ertetj by Act 

expbt^es<^ managem^nhtrf^lrfS ,n!"**^*^^* ^ tfi»s'^section i? to limit the 
tnachm^j by which the^jStr^oS ® jhusinesi and hence it provides a 

tfuch controls ar«> fVi>*^ constitution of such machinery 
^^ny>,?“«II-Aofthe™ t„.“? ■“IseA'oni) 64A » 

m '?Sa ''TK inSdreP transacting life 

pintroUcr .statements of nremm^ unties ^re, (,) he shall!furnish to the 
finest ip he shallSorspTi^S h™ nviregard to new 

u^gemertt tn'any calendar ViSr Becember, 1950, as expenses of 

«nd (ii,-) he shall incorporate i^^het^n”"' °f‘he,PKsenbed limits, 

pvoite in ahe teVenue account (e) atflltilicate to the 
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effect that all expenses of management j-ega^dmg his Ufer insurance 
business have been fully debited as expenses m the said account, and (o) an 
auditor’s ccruncate in case of any other class"of insurance business with life 
insurance business to the clfect that all incurrea m respect ^of those 

fclasses of insurance business havcTieen fully debited in the respective revenue 
accounts ^ 

This section also empowers the GontroUcr withVegard to the statements 
■submittcdi to him in that he has power to require that the said statements 
be submitted to another actuary appointed by the insurer and approved by 
him with a view to have a certificate from him whether ^mth or without 

^modifications — — ^^ — --——— 

" By adding ah hxplanation"’(o the section t^ie expressions ^‘calendar yearY 
or “year” and the “expenses of managetnent”’ have been stated as what they 
mean and include, so far as those expressions have been used in the section 

— 3" Applicability—The provisions or’tliis section arc applicable 

primarily to all insurers tran^^^jing life iHsurance business in Jndia but the y 
arc aUo appUca ile to those who^transact any other class of insurance business 
alongiwith life nsurance business The icction has also been'applied to the 
LifeJnsurance * >>rporation of India with ccrjaia modifications w 

I .r. J 

4 Famishing of statements to Che Controller , sab>5ectioii_[l) ^ 
Subjection 11)'of this section has to be read along with Ru)e HC of the 
Insurance Rules, 1939, made according to the provisions of the Insurance Act 
ThisWub-section enjoins on every insurer who transacts life insurance busmjys 
m India to submit statements, mthe prescribed form within the prescribed 
time to the Cortroller Such statements must be certified by an actuary on the 
basis of preramins currently us^d by him irt'^rcgard to new business in respect 
of mortality, ra e of interest* expenses ana bonus loading The statement of 
Jhe bases of-premiums, shall bc^ja^Jonn-VeH^—There>»are-‘-t\ v o'"eat’cgor ie s 
of statement, -viz , (i) statement of theibases of premiums currentlyi-iiscd ht the 
comraehcemcm of the Insurance (Amendment) Act, 1950 ahd*(*0^tatemebt 
on^the bares of premiums^ to be newly introduced after the pomtoencementnf 
the said Amendment Act, 1950 Tha statement m category (i) has to be 
furnished to' the Controller wiihin six months from the commencement [of the 
said Amendment Act and the statement m category (ii) has to be furnished 
before the premiums are ’offered by the insurer to prospective ‘policy- 
holders ^ *>{b iKi i » 

1 I > - X !I ' ' 

5 Limits of expenses of management in any calendae year, snb- 
jiectiou (2) —SuVsection (2) of this,section prohibits every insurer transaqujig 
life insurance business ^in India, after 31st December, I950,lo spere-as 
expenses of managemen^n any calendar year an amount in, excess of 
the prescribed hmits The limits of such, expenses have been*? prescribed’ii 
Rule 17D of the-'Insurance Rilles 1939, add hence that rule , has to be r^d 
alorig with thisvsub-section Iri prcscribtng‘these limits of expenses ihis sub¬ 
section further provides that regard must Ire given to the size and age ofthe 
insurer and the provision generallv made fOT^exppnsea of mauage5idnt''in the 
premium rates ^insurers ^Thc expenses of management jn any calendar year 
must not exceed the aggregate sum of— —i' s' 

(*) 5 per cent of all premiums on, policies of^^mmediate anntnty ora 
deferred annuity of a single premium or of all premiums received 
_ on other single prcmiunvpoUcles, i ^ ) 

I ui M j ^7C of^lh«’^n*ur*nce Rulci, 193^ ^ ‘ 
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(ii) 10 per cfcnt of all first year's premiums aud 4 per cent of all renewal 
premiums on policies of deferred annuity fof more than one 
premium , 

0*0 Vm per cent of the total sum assured by policies on which no 
further premiums are payable , 

0®) 1 per cent of ail armuities paid during the year , 

(®) an amount computed on the basis of the percentages for the tune 
being appropriate to the duration of the insurers life insurance 
business specified in the following table, namely 


Ou-ation of insurer’s life insurance 
business 


I Percentage of premiums (less re msur 
* ance) received during the year 


Of first year’s prcMiums j 


First four years 
F*fth to seventh years 
Fighth to tenth years | 

Aner the tenth year, if the insurer’s 
business m force— ‘ 

S croreV'ofrdpces ’ 

(o) than 5 crorcs but not 
f»\ a ^ Crorcs of rupees 

(«) iS less than 10 crores but not 
than 5 crores of rupees 
18 not less than 10 crores of 
i^pees 


100 

93 


20 

19 

18 


9d 

do 

90 

90 


18 

17 

16 

13 


of any to tha aboi^e tible shall in respeej 

ths'maximum prefilium paying period 
to a nurato^oual >'fd nor more than.hleden years, be red“0'^ 

period * / ^ times the number of whole years, in that 


ennenT^rf ““•’-ecotion also provides that an insurer spending at 

under this omout exceeding the prescribed bouts 

this sectton-«f have contravened the provisions of 

Controller 'after &m6ufit sd^speht 'js wilhm the limits fixed by the 

ance Council cor^t the tjcecutive Committee of the Life Insur- 

^uncil constituted Under sectiop 64F of the ^Act » 

"calcnalrMar'-l‘'J.-’'‘'"”..‘’'' .mreaulg o/-£;xpliMliea-The expreitioa 

Revenue hccounf f. used m this section means the period covered bf •*'' 

Kerenue account furnished, under clause (6) of sub-section (2) of section 16 of 

ll I 

M^greiml,” mtamng vf—ExtlaMUcn —The cjtpressiim 

oS"tIyrd Sd'‘If’'‘‘"' ““ ”>'=”■7'^ 

0*) payment of coramissxans Of all tindf. ' ‘ 

‘ ' I I 


, „ il 1 

00 capitalised expenses of all kmds. 


1 A.R.1JD laidnoceKult, 1939 J. N»ts 5-.vl,, a 11 .nU Nans 5 sod 6 
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(ill) proper share of head office expenses of an insurer having his prin¬ 
cipal place of business outside India, such expenses shall not be 
less than the prescribed percentage of the total premiums (less 
rc-insurance) received during the year m respect of life insurance 
business transacted by h«n in India , but such expenses would not 
include any share of head office expenses in respect of life insur¬ 
ance l)usintS3 transacted by him in India when such insurer has 
his principal place of business in India The prescribed percen¬ 
tage shall not be less than 10 per cent of the first year s premium 
and I per cent of the renewal premium as shown in the revenue 
account in respect of life insurance business transacted in India 
during the year ^ 

6 Powers of the GantroUer <—The Controller has been given, the 
following powers 

(t) he has power to fix the “expenses of managemeut” in consultation 

with the Esccutive Committee of the Life Insurance Council 
constituted under section 64F of the Act, in any year, exceeding 
the prescribed limit specified in sub-section (2) and if the insurer 
keeps his expenses of management withm such limits so fixed he 
will not be considered to have contravened the provisions of this 
section although his expenses exceed the prescribed limits , and 

(u) he has power to require an insurer, m respect of any statement 
furnished to him in accordance with sub-section (1) to submit the 
same to another actuary appointed by the insuref and approved by 
him for certification by such actuary of the said statement whether 
with or without modifications* 

7 What the insurer should tncorporate in the revenue account 
sub-section (4) —Sub section (4) of this section enjoins on every insurer doing 
life insurance business in India to incorporate in the revenue account the 
following certificates 

(i) a certificate signed by the chairman and two directors and by the 
principal officer of the insurer , and 
^ (ti) an'auditor’s certificate, ^ 

both the certificates must certify that all expenses of management in respect 
of life insurance business transacted by the insurer in India have been fully 
’debited in' the revenue account as expenses , but where the insurer carries on 
^any other class of insurance business m addition to life insurance business 
an auditor’s certificate must certify that all charges incurred in respect of 
his life insurance business and in respect of his business other than life 
insurance business have been fully debit^ in the respective revenue accounts 

8 Revenue account —Note 8 under S 11, suj}ra 

40C (1) After the 3lst day of December, 1949, no insurer 

shall, in respect of any class of general insurance 
Limuaiion of expenses business transacted by him in India, spend in 
vntutanccbuunesi Calendar year as expenses ol management 

including commission or remuneration for pro¬ 
curing business an amount ,m excess of the prescribed limits and 

I «S‘rtR I7F(i) Insurance Rules 1939 2 fee also No e under S 22 (1) iupra and 

NoieSurderS 64F Mrt 

4^ ^ ^ 
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in prescribing any such limits regard shill be had to the size and 
age of the insurer 

Provided that where an insurer has spent as such expenses in 
any year an amount in excess of the amount permissible under 
ihi s sub-section, he shall not be deemed to have contravened the 
1 rovisions of this section, if the excess amount so spent is within 
such limits as may be fixed in respect of the year by tlie Controller 
alter consultation with the Executive Committee of the General 
Insurance Council constituted under section 64F, by which the 
actual expenses incurred may exceed the expenses permissib’e 
under this sub-section 

(2) Every insurer as aforesaid shall incorporate in the 
revenue account a certificate signed by the chairman and two 
directors and by the principal officer of the insurer, and by an 
auditor certifying that all expenses of management wherever 
incurred, whether directly or indirectly, in respect of the business 
referred to lu this section, have been"fully debited m the revenue 
account as expenses , ^ ‘ 

' Explanation —In this section, 

(o) ‘‘calendar year” shall have the same meaning assigned 
to It in section 40B, j ^ 

(6) “expenses of management** means all “charges, wher¬ 
ever incurred, v\hether directly or indirectly, includ 
ing commission payments of all kinds and, m the 
case of an ^insurer having his principal office ot 
business outside India, a proper share of head office 
, expenses, whicli shall not be less th m^suchpei^centage 

as may be p:^escribed, of hiSjgross premihm' income 
' (that IS to say, the premium income withouj, taking 

‘ into account premiums on re insurance-, ceded or 

accepted) written direct in India during the ye^ , 

(c) “insurance business transacted in India** includes 
insurance business wherever effected, relating to an> 
property situate in India or to any vessel or aircralt 
registered in India' i 

SYJ{OPSIS 

1 Legislative changes meaning of ' . 

2 Object and scope , (C) Insurance business transaclti 

3 Applicability m India ', meaning of 

4 Lsmtls^J expenses of management 5 Pou-er of the Controller 

In any ccltndar year subsection 6 What the insurer should incorporate 
(1) tn the revenue account ? sub'Stttio* 

(^) ‘'Calendar jear meaning of (2) 

{B) ‘Expenses of managen wl , 
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1 Legislative changes —This section has been inserted by Act XLVir 
of 1950 

2 Object and scope —The object of the section is to bmit the expenses 
of management of every insurer in respect of any class of general insurance 
business transacted by him in India after SIst December, 1949 The overall 
expenses of all insurers are controlled by this section in respect of general 
insurance business, by section 40B m respect of life insurance business 

through the medium of a statutory association of insurers and two Councils 
operating through two Execuivc Committees with Government representation 
one being for life and the other for general insurance The General Insurance 
Council IS also to regulate the tariff rates and conditions ' *• 

The scope of the section is adequately borne out thus * The limitations 
of expenses regarding life insurance business should be brought into force from 
\st January, 1951, while the Umilaiion of expenses for general insurance 
business may be from 1st January, 1950 We think thatlhe basic limitation 
in cither case should be prescribed by rules made under the Act, but rules so 
made should have due regard to the site and age of the insurers concerned 
We also feel that all decisions connected with relaxations in the limits of 
expenses for insurers should be taken by the Controller himself, after consulting 
the Executive Committee of the relevant Insurance Council 


3 Applicability —The provisions of this section apply to insurers transi 
acting general insurance business m India 

4 Limits of expenses of management in any calendar year sub 
section (1) -Sub-section (1) of this section prohibits every insurer transacting 
gtnetal insurance business in India after 3lst December, 1949, to spend as 
expenses of management in any calendar year an amount in excess of the 
prescribed limits which have been prescribed m Rule 17E of the Insurance 
Rules, 1939 Such expenses of management could include commission or 
remuneration for procuring general insurance business This sub-section 
further provides that in prescribing any such hmils regard must be given to 
the sixe and age of the lusucer 

The limits of expenses of management as prescribed In Rule 17E of the 
said Rules arc— 

>1 _ (a) in respect of marine insurance business such expenses must not 
,,f exceed the sum of— 

t (0 ,the amount ol commission or other remuneration paid to 

insurance and principal agents in respect of that business but 
not exceeding in amount 10 per cent of the gross premium 
income written direct m India, and / 

(ii) an amount computed on the basis of percentages appropriate 
to the various parts of his total gross premium income written 
direct in India during the year as follows 
First 5 lakhs of rupees 25 per cent of premiums 

' * Next 5 lakhs of rupees 22 4 „ „ 

Next 5 la^bs of rupees 20 „ „ 

Next 74 lakhs of rupees 17 J ,, ,, 

The balance ** 15 

(fr) in respect of general insurance business other than marine insurance 
business such expenses must not exceed the sum of— 
t Sit Notes of the Goveroment of lodta — 
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(}} the amount of commission or other remuneration paid to 
insurance and principal agents in respect of that business but 
not exceeding 15 per cent of the gross premium income written 
direct in India, and 

(») an amount computed on the bases of the percentages appro¬ 
priate to the various parts of total gross premium income 
written down in India in the manner as follows 


First 10 lakhs of rupees 

35 per cent of premiums 

Next 5 lakhs of rupees 

32Va „ 

Next 5 lakhs of rupees 

30 „ >* 

Next 7^/2 lakhs of rupees 

27V. .. 

Next 7'/j lakhs of rupees 

25 „ 

Next 10 lakhs of rupees 

22V, 

The balance 

20 „ •• 

- , .« - C^* 


But an insurer has been given the discretion to spend, during the firs 
ten years of his general insurance business, an additional amount m respect o 
that business, not exceeding 

(i) the interest earned on the paid-up capital, during the first three 
years, 

(ti) an amount equal to 10 per cent of the gross premium 

or equal to the interest earned on the paid-up capital, whicn 
ever is less, during the second period of three years, 

(tti) an amount equal to 5 per cent of the gross premium iDcome 
or equal to 3/4 of the interest earned on the paid up capital 
whichever is less during the 7ih and Sth years, this is no 
available to an insurer if his gross premium income in th^t 
year exceeds 25 lakhs of rupees, 

(ip) an amount equal to 3 per cent of the gross premium income or 
equal to half of the interest earned on the paid-up capiW j 
whichever is less during the 9th and 10th years, this is no 
available also to an insurer if his gross premium income m 
that year exceeds 25 lakhs of rupees 

\Vhere two or more insurers stand in the relation of subsidiary company 
Within the meaning of the Companies Act, the pcrceniagcs specified above 
be deemed to be the percentages of the aggregate premiums of the two insure 
or all the insurers as the case may be and the insurers together shall not spen 
as expanses of management an)tliing in excess of the limits specified above 

{A) “Calendar jtar”, meantng of expression 'calendar year” used m 
this section has been given the same meaning as m section 40B ^ 

{B) **Expenies of managementmeaning of —The expression “expenses of 
management* as used in this section means— 

(i) all cliirgcs, wherever incutTcd, whether directly or indirectly, 
including commission payments of all kinds and 
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(ti) a proper share of head ofUce expenses, in caSe of an insurw 
having his principal place of business outside India, Such 
head office expenses shall not be less than the prescribed 
percentage of his gross premium income {i e , premium income 
without taking into account premiums on rc-insurance ceded 
or accepted) written direct in India during the year 

The prescribed limit of the share of the head office expenses as laid down 
in Rule 17F (ii) of the Insurance Rules. 1939, shall not exceed more than 
5 per cent of the gross premium income written direct in India during the year 
in respect of general insurance business 

(C) “Insurance bustniss transacted tn India**, meant/tg (^—The expression 
“insurance business transacted in rndia” as used in this section includes 
insurance business, wherever effected, relating lo any property situate in India 
or to any vessel or aircraft registered in India 

5 Power of the Controller* proviso to sub-^ection (1) —The 
Controller has been given the power to fix the ^ “expenses of management”, 
after consultation with the Executive Committee of the General Insurance 
Council constituted under section 64F of the Act, in any yehr, exceeding the 
limits specified in sub-section (1) of this section, by which the actual expenses 
incurred may exceed the expenses permissible under the said sub-section If 
the excess amount io spent by an insurer transacting general insurance business 
in India is within the limits so fixed by the Controller as aforesaid he shall 
not be considered to have contravened the provisions of this section and he shall 
not be liable to penalty as provided in section 102 (1) of the Act ^ 

6 IVhat the insurer should incorporate m the revenue account ^ 
sub-section (2) -Sub-section (2) of this section enjoins m mandatory language 
on every insurer transacting general insurance business m India to incorporate 
m his revenue account two certificates as follows 

(t) a certificate signed by the chairman and two directors and by 
the principal officer of the insurer, and 
(ti) an auditor's certificate 

^cse certificates must certify that all expenses of management wherever 
incurred, whether directly or indirectly in, respect of the general insurance 
business transacted by him in India, have been fully debited in ihere\cUue 
account as expenses 

41 (1) No person shall allow or offer to allow, either direct- 

Frohibuionoftebatu as an inducement to any person 

to take out or renew or continue an insurance in 
respect of any kind of risk relating to lives or property in India, 
aiw rebate of the whole or part of the commission payable or any 
rebate of the premium shown on the policy, nor shall ,any person 
taking out or renewing or continuing a policy accept any rebate, 
except such rebate as may be allowed in accordance with the 
published prospectuses or tables of the insurer 

Provided that the acceptance .by an insurance agent of com¬ 
mission m connection with a policy of life insurance taken out by 
nimselt on his own life shall not be deemed to be acceptance of a 

l Note under S 64M fiejt 
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I * * 

(^) Rebate, meaning of —The ordinary meaning of the word “rebate is 
[eduction from tbe sum io be paid It may also mean discount or a 
Irawback 

(B) Prospectus —‘The word “prospectus’’ has been defined in the Com- 
lames Act, 1956, to mean any document described or issued as a prospectus 
ind includes any prospectus, notice, circular, advertisement or other document 
nviting offers from the public for the subscription or purchase of any shares 
,n, or debentures of, a body corporate [Section 2 (36), Companies Act 1956 ] 


. “Those who issue a prospectus, are bound to state ^everything with 
strict and scrupulous accuracy, and not only to abstain from stating as facts 
that which is not so, but to omit no fact within their knowledge, the exist¬ 
ence of which might m any degree affect the nature, or extent or quality, of 
the privileges abd advantages 'which the prospectus holds' out as induce¬ 
ments ” ^ A statement mcliided in a prospectus is said to be untrue if it is 
misleading in the form and context in which it is included^ 


5 Agent’s acceptance * of commission on policy on lus dwn life 
troviso to sub-section (1) —Proviso to sub section (1) makes an cxceptiorj in 
case of an insurance agent accepting commission in connection with’’a policy 
of life insurance taken out by himself on his oWn life* Such acceptance of 
commission by the insurance agent m effecting policy by himself on his own 
life must not be regarded as acceptance a rebate^ of premium within the 
meaning of the section But to come within' this exceptiCn' an' insurance agent 
must satisfy tne prescribed conditions establishing that hc) is a bona Jide 
insurance agent employed by the insurer 

The prescribed conditions as laid down m 16B of .the-,Insurance 

n.Su. foiQ _ ' ' V I * / I 


Rules, 1939. We— ^ ' ' il‘ ' ilJ i 

(a) he must have secured policies on sjx different iiyes^,excluding hjs 

. own ‘ ' i - ' ui I i 


(&) he must have been an Insurance agent contmuons)y from the time 
' of his Soliciting or procuring ih^first policy Vi eacli of such six 

lives-or proposing for the'policy on liis own hle^ whichcver^is 
earli r, till the time when the policies on those six hvks and the 
policy on his own life have all been issued , x i 


6 Penalty for non compliance Bub-section (2) —Sub-section (2) 
proVjides penalty for not,complying with the provisions of this sectipn,r4h'\t,i3 
to say, where an insurer or any person whether insurer or nohallows or offers 
to allow any rebate of Ihe^commissioh payable'or any rebate of the premium 
shown on the policy except those provided in sul>sectiod'(l) *and m proviso 
thereto he is liable to be punished with a fine which Inay^ extend 'to 500 
rupees , Likewise, where any agent or any person accepts such rebates other¬ 
wise^ than as provided in this section he also becomes liable to be punished 
with a fine which may extend to the like amount i e Rs'’500‘ Commission 
contemplated under this section also includes renewal commission and premium 
should also mean first premium or any renewal premium 


42 (1)‘The Controller or an officer authorised by huh m 

tictahas of iQ^uiance this behalf shall, in the prescribed manner ah'd 
on payment of the prescribed fee which shall not 
vbe more than ^en rupees, issue to any person making an application 
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in the prescribed manner a 1 cence to act as an insurance agent 
for the perpose of soliciting or procuring insurance business 

Provided that— 

(a) in the case of an individual, he does not suffer from any 
of the disqualiffcations mentioned in subjection (4), 
and 

(&) in the case of a company or firm, any of its directors or 
partners does not suffer from any of the said disqua i 
fications, and the company or firm was immediately 
before the 1st day of August, 1957, holding a certin 
cate issued under section 42A entitling it to act as a 
principal agent for the purpose of procuring insurance 
business 

Provided further that in the case of a company or firm the 
licence under this sub-section shall be issued only for the purpos 
of soliciting or procuring general insurance business 

(2) A licence issued under this section shall entitle the holder 
to act as an insurance agent for any insurer 

(3) A licence issued under this section, after the commence 

ment of the Insurance (Amendment) Act, 1950, shall ^ 

force for a period of three years only from the date of issue, d 
sliall, if the applicant, being an individual does not, or 
company or firm, any of its directors or ^i>artnei« does not, su 
from any of the disqualifications mentioned in clauses (6), W 
(d) of sub-section (4) and the application for renewal of the hce 
reaches the issuing authority at least thirty days before the date 
which the licence ceases to remain in force, be renewed for ^ 

of three years at any one time on payment of the prescribeo 
which shall not be more than ten rupees, and an additional 
of a prescribed amount, not exceeding three rupees by 
^penalty, if the application for renewal of the'licence does not ^ 
the issuing authority at least thirty days before the date on wn 
the (licence ceases to remain in force i f 

(3A) No application for the renewal of a licence under t ^ 
j section shall be entertained if the application does not reach 
issuing authority before the licence ceases to remain in force 

Provided that the Controller may, if satisfied that undue 
ship would be caused otherwise, accept any application m wy 
vention of this sub-section on payment by the applicant of a pen 7 
of thirty rupees 

(4) The disquahfications above referred to shall be 
following 

(a) that the person is a minor , 
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{h) that he is found to be of unsound mind by a court of 
competent jurisdiction , 

(c) that he has been found guilty of cnminal misappropria¬ 

tion or criminal breach of trust or cheating, or forgerv 
or an abetment of or attempt to commit any such 
offence by a court of competent jurisdiction 

Provided that, where at least five years have elapsed since 
Hhe completioti of the sfcntt*nce impose"! on any person 
in respect of any such offence, the Controller shall 
ordinarily declare in respect of such person that his 
conviction shall cease to operate as a disqualification 
under this clause , 

(d) that in the course of any judicial proceeding relating to 

any policy of insurance or the winding up of an 
insurance company or in ihe course of an invesTig - 
tion of the affairs of an insilrer it has been found th it 
he has been guilty of, or has knowingly participated 
in or connived at any fraud,' dishonesty err misrepre¬ 
sentation against an insurer or an insured ^ 

(5) If it be found that an insurance agent being an individual 
IS, or being a company or firm contains a director or partner who 
is, suffering from any of the disqualifications mentioned in sub¬ 
section (4), then, without prejudice to any other penalty to \vhich 
qie may be liable, the Controller shall, and if the insurance agent 
has knowingly'conifavened any of the provisions of this Act may, 
cancel the licence issued to the agent under this section 


(6) The authority which issued any licence under this section 
may issue a duplicate licence to replace a licence lost, destroyed 
o;: mutilated on payment of the prescribed fee waich shall not be 
'more than^one rupee 

(7) Any person who acts as an insurance agent without hold¬ 
ing a licence issued under this section to act as such shall be 
punishable with fine which may extend to fifty rupees, and any 
insurer or any person acting on behalf of an insurer, who appoints 
as an insurance agent any person not licensed to act as such or 
transacts any insurance business in India through any such person, 
‘'shall be punishable with fine which may extend to one hundred 
rupees 

(8) Where the person contravening sub-section (7) is a com- 
P'lny or a firm, then, without prejudice to any other proceedings 
'which may be taken against the company or firm, every 
mauagtr, secretary or’other officer of the company,''*' ' 
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rupees punishable with fine which may extend to fifty/ 
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^gtslalm changes 

Scope and object 
APphtabtlitj) 
i-'m»ag aj insurana agents, pro- 8 

ctime sub-sicUinny ^ 

£a/n«.A„;*, ^ S 

agent sui-secltm ( 2 ) 

vtjota and itf renewal, procedure 
fulhseatons (3) w (3A) 


DisquaUJications duinUtUn$ epe> 
insurance agent to a lutnee sub* 
section (4) 

Controller's power to esnssl 
licence .. sub^seetton (5) 

Duplicate licence, tssutag oj sub- 
seeiton (6) 

Penalty for acting as an inturanu 
agent wi/Aout a Ueentt 5^^- 
j ' ' sections (7) and (8) 

»u>ca by were substi- 

( 6 ) 7 ^ frtSm 1st September, 1937 

tjy Act XLX^h on 950 sub-scetjon (2) was omitted 


'ycffe substituted’ for sub-section (3) by Act 


xlvM 

SucH'iS^nS" ff^re^.'n^Lwd'b) At^xfuS'mi 

m ^ « w« »d<rcd by Act Xin or 194J, 

M Tt, sras substituted by Act XLVII of 1950 

lEe words ‘‘arainft *" insurer or an insured" were substituted for 

against an insurer or an assured” by Act XIII of tMJ 

cVery peiSOT^^n acr^ The object of the section is to restrict any an4 

which a person desirous orinsnrer It provides a machioerv by 
in his favour to enahi ^ of an insurer fo obtain a iicCQCe 

5ohc,ting and procunit t? T T an insurer for the jHirpo* 

to recent con^isnnn *1**”^” latter .ami thereby to become entitled 

obtain a licence an acr..^^ «niuncrati^ for his service? a» such agent* To 
m the section and hf from any disqualificauons mentioned 

with the preserved foe Controller m the prescribed manner 

hccnceand fS dunbiff been made for renewal of 

lated on payment of Drescrfh2?*r when the original is lost, destroyed or muti- 
on satisfvirte the conffiimn. mdiVidual, company or firm may. 

being made^in this bebair * in the section and on proper applications 

^nderThis Vection A^btam a Ucence 
entitled to act as an ‘Obtaining a licence under this section is only 

been given the ^eentfor any insurer As the Controller has 

grounds mentioned m this s^rtfnn^^T^ power to cancel it on 

the insurer and th- ae^nt The section has been made penal as both 

tion of the provisions of thH «ctiSr'““‘^'' P""*"**®*^**^ '''“b fine for coatraven- 

aScnis rtf^iirT^^ provisions of this section apply tto insurance 

viduals, but when s jch !,S insurance business when the agenU arc indi- 

ut When sjch agents arc companies or firms the provrsions apply to 


S55 


8,4ii t LICENSING OF INSURANCE AGENTS 

I* ^’crrtral insurance business only The section has also been applied to the 
^ Life Insurance Corporation of Irtdia ^ 

A Licenking 6£ insurance agents, procedure, sub-section (I)^Sub- 

section (1) of this section lays down the procedure by which a person whether 
■an individual, company or firm, may obtain a licence to act as an insurance 
'agent for the purpose of sohtiting or procuring insurance business Normal^, 
'fthe Controller h^s been made the licensing authority and he is to issue the 
f licence undci* this section but he has also been given the power to delegate such 
tfuthority to any officer when the latter by virtue of such authority wn issue 
f the licence The issumg of the licence uftdcr/thifc section seems 
maticais t\hcn all the conditions envisaged under this section arc satisfied by 
' the person applying for a hccnce/^the Cootroller or an officer authorised bv 
' hinl has no option but to issue such licence ^loreovcr, ihe word "shall used 
* In this section Adicatcs that the licensing auihority'-"must’' issue the bccnce 
^pbed for 

For a Irecncd the person must apply ir/the prescribed manner and must 
J pay the prescribed fee which roust not be more than Rs 10 The application 
^ for a licence firf the first time or for a fresh licence must be made in Form V as 
r .prescribed under Rule 16A of the Insurance Rules, 1939 The prescribed 
'fee for such licence'shall be paid in the form of stamps to she value of Rs 5 
or Rs 7 as the case may be and the stamp shall-be affixed to the application, 
in the proper place 

The Uccnco^hall be issued m FormA^^B 

But before a licence IS issued to a person under this section he must 
» satisfy the following , 

' (i) in the case of an individual, that b? does not suffer from any of the 
disqualifications mentiorred in sub-section (4) hereinafter stated » 
and 

(li) in the oasciofa: company or firm, Ahat any of its directors or 
i partners (o) does not suffer from any of the said* disqualifica ions, 

/ and (6) the company cr firm was, immediately before the 1st 
" August, 1957, holding a certificate issued under section 42A entitl¬ 
ing It to act as a principal agent for Ahc purpose of procuring 
insurance business 

isithas also been provided that a licence under »thia sub-section to a 
company or firm should bo issued only for the purpose, of soliciting or procur¬ 
ing general insurance business, and for no other insurance business 

5 Xiicence-holder to.act -as an/ laanraoce agept sub-section (2) — 

' ^b-section (2) of this section-provides that a person holding a licence under 
'■this section shall be entitled to act-as atiansurance agentfor any insurer, that 
IS to say, he can act^as annnsurance agent only and nut as any other kind of 
agent, such-^as, principal, chief or special agent But as an insurance agent 
he can act for any insurer whether It transacts life, general or miscellaneous 
insurance business or any combined business thereof But in the case of a 
company or firm its licence will permit it to solicit or procure general insurance 
business only 

8 Period for wbtcb licence to remain in force , and its renewal 
pw^dure sab-sections (3) and (3-A) —Normally a licence issued under this 
cc ion will remain in force for a period of three years Irom the date of its 
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cotn-nencimiw of the liwuranee (Amendment) Act. 1950 Bat 
n a licence can be renewed for a further period of three years at any tim* 
on payment of the prescribed fee which shall not be more than ten rnp-cs 

For the renewal of a licence already held by an insurance agent he shall 
avc to apply to the Controller m Form VA presc^-ibed under R ISA of the 
sat atm must pay a fee of Rs 5 prescribed under the same rule The 
^ should be paid m the form of stamps to the value of Rs 5 which must be 
a ixed to the application in the proper place Such application must reach the 
issuing authority at least 30 days before the date on which the l^cnce erases 
remain m force But if such application docs not reach the said authority 
2 before the date on which the licence ceases to remain m force, 

n additiondl fee of Rs 2 as prescribed under the said rule (which fee 
^ust in no case exceed Rs 3) by way of p niUy has to be paid i e wh^n 
e application reaches the issuing authority after 30 days before the date the 
licence expires he shall have to pay a fee of Rs 7 and not Rs 5 Moreover, ihi 
pp iwnt for renewal of licence must not also, when an individual and any 
o i 5 directors or partners when i company or firm suffer from any’of the 
aisqualihcations mentioned in dames (6). (e) and (d) of sub-section (4) » 


of this section provides that when an application for 
not reach the issuing autboniy before the date on 
nafii, u ^ hcence ceases to remain in force, such application should not ordi 
* cntertaiiwd by him But proviso to ihe said sub section confers 
^j CintroUer to accept any such application reaching hiuj 

expiry of the licence only when he will be satisfied 
Ti-Ti.tu.jcaused to 'he applicant if his licence be not 
being satisfied he may renew the licence when the 
ipphcam pays Rs 30 by way of penalty 

6 xV diseatitUng an insurance agent to a licence 

w t, 2 .s (4) of this section cnum-r^ies the disqualifications 

aiTflnr r ^ person to a licence under this section to act as an insurance 

purpose of sohciimg or procuring insurance business for any 
nnv nr+u applicant for a licence under this section must not suffer from 

any oi the disqualifications mcmioncd below 
(o) that he must not he a minor , 

(fc) that he must not be found to be of unsound mind by a Court of 
competent jurisdiction, t e , he must not be a lunatic adjudged by 
a competent Court, 

(c) that he must not be found guiUy of criminal misappropria^tion of 
Criminal breach of trust or cheating or forgery or an abetment of 
or nitempt to commit any such offence by a Court of competent 
jurisdiction » e he must not be convicted of offences under 
406,417 418 419 420 465, 467, 468,469. 47f, 
109 and 5U, I ? G , by a competent Court j 
But proviso to clause (e) of tins sub-section removes the disqualifies* 
tinns nbove reffrred to where at least five years have elapsed 
since the complcUon of sentence for offences aforesaid Th« 

proviso confers power on.t^e Controller to declare the disquahfi 

puons as not becoming operative fdr ihc purposes of issuing » 
licence under this section nffer ih^ cxpiry^of five Vears from tbe 
of his release from conviction of the slid offences 
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(rf) that he must not he found guilty of or has knowingly participated 
in or convicted at any fraud, dishonesty or misrepresentation 
against an insurer or an insured, in the course of any jiJicial 
proceeding relalting to any'policy of insurance or the winding up 
of an insurance company or ift the course of an investigation of the 
affairs of an insurer ^ 

8 Controller’s powers to cancel the licence sub-section (5) —Sub¬ 

section (5) of this section confers poiver on the Controller to cancel the licence 
issued to an insurance agent under Ihis section when he is found to have 
knowingly contravened any of the provisions of this Act This power of 
cancellation of the licence has been conferred on the Controller withoatjpre- 
judice to any other penalty to which the said agent may be liable, specially 
when he is found m case of an individual or any director or partner is found 
in case of a company or firm, suffering from hny of the Hisquallfications “men¬ 
tioned in sub-section (4) An appeal lies against an order ‘cancdUing'‘a hcendc 
under section 110 (G) of the Act ^ ^ 

9 Duplicate liceuce, issuing of sub section (6) —Sub-seetton (6) 

confers power on the issuing authority Of a licen6e to issue a dupliditc'hccrtde 
to replace one lost, destroyed or mutilated on payment of a prescribed fee not 
exceeding Re 1 j 

10 Penalty for acting as an insurance agent withoiit a'licence sub¬ 
sections (7) and (8)-Sub-section (7) of this section imposes* penalty on the 
insurance agent, insurer or any person acting on behalf of -the insurer, in case 
of the agent for his acting as an insurance agent without holding a licence 
undr this section, he is punUhablei^ith fine which jnay extend to Rs 50, 
and in case of insurer or any * person abting on his behalf ‘for appointing 
such agent not licensed to act or transacting any ’ insuranbe business in 
India through him, such insurer or person is punishable with fine which 
may extend to Rs 100 When ‘the provisions of ihis‘sub-section are 
cohtravened by a company or firm, every director, manager, secretary 
or other officer of the company and cve^ partner of tht firm shall be 
punishable with fine which may extend to^Rs 50 xThis penalty can be 
imposed without prejudice to any other proceedings ,which may be taken 
against such company or firm 

"42A (1) The Controller,or an officer authorised by him 

in this behalf shall, intthe prescribed f manner and 
ptmcipS*'“^ agfnw oji payment, of the prescribed fee, which shall not 
chwf ajenii and be more than twenty-five rupees for a principal 
ipeciai agtnts agent Or a chief agent and,ten rupees foraa special 
agent, register any person who makes an application to him in the 
jirescnbed manner if,—• 

(а) in the case of an individual, he 'dots not suffer 'from 
I any of the disqualifications mentioned in sub-section 

(4) of section 42, or , 

(б) in the case of a company "or firm, any ’of its ’directors 

or partners does not 'suffer^ from any of Hhe said 

1 Su Note tinder's 1 pdit ‘ * under S *41 ri^o , and Note ^ 

2 kilo Note 8 unddr S -lOA andiNotiS ^il- > ' 
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disqtfalifications, and'a tertJficate tor'act as a pnaci 
pal agent, chief agent or special agent, as the case 
may be, for the purpose of prbcbnng 'insuraffie 
businlss shall be Tssu'ed tcf him 

j (2) A certificate issued under this section "shall entitle the 
nolSer thereof to act ai a principal agebt,' chief'agent or special 
'agent, astha case may be, for any msut^. 

' . ® A certificate issued under this section "shalbremaiiTia 

-royce {br a period of twelve mbnths only from the djfte oHssue,ijut 
shall, bn applicatibn made in this behalf, be renewed frofti year fo 
^^y/Jti^jroduction of a certificate from the insurer concerned that 
me provisions of cfauses 2 and 3 of Part A of the Sixth Schedule 
f case of a principal agent, the provisions of clauses 2 and 4 

P/ Part B of Ihe said Schedule in the case of a chief agent and the 
provisions of clauses 2 and 3 of Part C of the said Schedule in the 
xase of a special agent, hd've been complied with, and on payment 
of the prescribed fee, which shall not be more thdn tw6nty-five 
rupees, in the case of a. principal or a chief agent, and ten rupees 
xa the case of a special agent, and an additional fee of the pt'®* 
scribed amount not exceeding five rupees'by wa> 'of j^enalty, m 
“bases where th^^ application for renewal of the certificate does not 
reach the issuing apthonty before tbe'ddtetm whidh the x;er»fic*tc 
Ceases t6 remain in force 

i f Provided that^ where the apphcant is an indivrdiml, he dAs 
not suffer from^ny qF the disqualifications mentioned in clauses (&} 
to (d) of suB-section (4) of section 42, and where the'^ apphcant •'i* 
company or a firm, any of its directors or partners do not 
'suffer from any of the said disquaUficAtions 

(4) Where it is found that the principal agent, chief agent or 
special agent being an individual is, or being a company" or’ firtn 
contains a director or partner who is, suffering from any of the 
disqualifications mentioned irt sUb-section f4) of sectio^'42, withdut 
prejudice to'any mher penalty to which he'‘may be"hable,^^the 
uontroUer shatl, and where a principal agent‘dhiefagent or special 
agent has conUrwened any'ofnhe 'provisions of this Act,‘nlay 
cancel the certificate issued under this feectiorf to such pifincipal 
agent, chief agent or special agent 

(5) The authdnty Vvhich issued ’any textifichte under this 
^tion rna) issue a’duplicate certificate to replace a certificate lost, 
dcStrpjcd or mutilated on payment of the prescribed fee, which 
'Shall not be more than two rupees 

(6) An> pcRon who acts as a principal agent, chief agent or 
* sp^ial agent wrthOut'holding a certificate issued under Hhis secuoo 
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to act as such, s^U b? puinsbabje with fifle which may^ ex^end^ tp^ 
five hundred rupees, an,d apy insurer or any person acting on 
behalf of an insurer,^who appomfs^ such, a principal agent, chief/- 
9gent or specif agei\J aPjY p.epou noten^tled to^act as such or 
transactSsUny insurance busjness injndia thrpugh any such person, 
^all be pun;?habje with,fine whicKmay extend to ope thpusand 
rupees 

ipjj Where tl^ persQivcontravening sub-sectiop (6) is a com¬ 
pany ou firm, then, without prejudice to^any other ppop^edmvs 
wf^ch m^y b§ taken^ against the company op Srpi^ eyery diryctck, 
pianager, secretary or-apy^other officer of the cojnpany, an(^*‘eyyr/ 
partner of the firm who is knowipgfy a pprty to such contravention, 
shall he pun^^hablp with hne wl^h may. extend to five^ hundred 
sppees ^ 

Thfi provisions of sub-sections (6) and (7) shall not take 
effect until the expiry of six months from the comm,encemen^ of 
^he Insurance ^An^ndn^nt^ Act^ 1950^ ' '' ‘ ^ 

SI^J^OPSIS^ 


I, z#|ufanc; 

2 Q6jeci and s<opf 
8 AppltAabtUly 

4 Registration andtarttjitate of prtti- 
etpal agent ehtej agent and spead 
agent . sulhseelton 

^ P<rioif/oT wkiih ee^tijieaie to r«- 
matn in force sab-seetion (3^ 

,6 Renewal of eertipede, procedure 

' sub-seetian (3), ** '' 


PiSQuoUJiMtions^ disentitling a tertj^ 
feite under ihjs sedtoa ^ 

8 Power of tJxe "ControlUr to emcel 

^eerUJiedte SsutdUction (4) *' ^ 

9 DupUdate^cerii^ate'^su^sedton (p\ 
IV P^n^ty for adini *as principal Qgeiaf 

thief ag{nt ana special t^ntisifh* 
*outshe eirtijUate « sub~sttttons (6) 
and 0) " ’ 


1950 


1, Iicgislaiive chaxfges -r^ccyon 42A was insejtcd by Act of 


Ij, Object apd sc9pe —The object of this scctioa is to ^pscrxbe the 
procedure for registration of principal agent, chief agent and special agent and 
Co obtain a certificate therefor to enable them to act as such agents for the 
pu^ose of prQpurin^g insurapce fiupness '' 

Tins section and the fucceedin^ scc^ops 42B an^ 42G “provide for the 
licensing of principal, chief and special agents abd the cancellation of such 
licences and also regulate the terms of employment, activities and contracts of 
principal, chief and special agents 

There IS ijp substanpal difference between bcensing <jf insurance agent 
ynder the preceding section 42 and the registration of principal'a^ent, chief 
agent and special agent as provided m this section except the difference in 
iform In the fc^er section the authority ^jto ^n insurance agent is called a 
bccnccj whje in this sectipn ffic authority to* a pnndm^l, chief or special agent 
, to act as such IS called a certificate The disqualifications which disentitle 
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an insurance agent to obtain the licence under section 42 are the same ivluch 
also disentitle a principal, chief o|-special agent to obtain a certificate undtr 
this section Licensing authority in both the pases is the same, ri^, the 
Controller, or an officer authorised by the Controller jn this behalf Tbs 
Controller has been given the same powers with regard to a certificate as ir^ 
the case of a licence to renew, cancel and to issue a duplicate certificate 
Pcnaliies have also been provided for contravention of the provisions oftbb 
section and also for acting as a principal agent, chief agent or special ageflt 
without holding a certificate under this section The principal agent, chief 
agent or special agent and the insurer or any person acting on his behalf have 
been made amenable to the penalties provided in tfiis jiection The only 
difference between the licensing of an insurance agent and the certificate of 
a principal agent, chief agent or special agent he? in this that the licence 
remains in force for a period of three years while a certificate remains iQ 
force for a period of twelve months only and there is also difference in the 
rales of fees payable in respect of such ccmficates Moreoi^ir cctfam differences 
may also be found in the matter of renewal of certificates of the principal 
and chief agents and the special agents as they arc to produce a cettificaf® 
from the insurer concerned, when applying for renewal of their ciirtificatcs, 
that* they have complied with certain provisions of1?art A and Part B res¬ 
pectively of the Sixth Schedule of Act, while in I the-case of a renewal of 
licence under section 42 no such certificate from any insurer is necessary 

3 Applicability sub-sections (^) and ($) -^The nrcvisions of 
section apply to principal agents, chief agents or special agents, as th* 
may be, and to all jnsurersarrespcctive of transacting any class of insurance 
business Sub-section (2) of thivcction entitles the bolder of a certificate 
under this seetjon to act' as suen agent for any insurer But sub-sections 
(6) and (7) of tfiis section providing penalties for acting without a certificate 
and foe cpntraveiung the proymons of sul>scction (6), oiC, acting withouta 
certificate, have not beep mndc^applicable until the expiry of six months fro® 
the commencement of the Insurance (Amendment) Act, 1950, s » 
September, 1950 

4 Registration and certificate of principal agent, chief ageot 
and special agent sub-section (1) ~Sub-scction (1) of this section ^enjoun ® 
mandatoty language on the CkintroUcr or ah officer authorised by ni® m 
regard to register any person who makes an application to him m the pr®* 
scribed manner and_pn payment of the prescribed fee and to issue a certificate 
to act ns n prmciparagcnt chief agc“t or special agendas the case may be, 
for the purpose of procuring insurance business The prescribed fee, 
provided in this sub-section must not be more than Rs 25 for a principal agent 
or a chief agent and Rs 10 for a special agent The fee as prescribed unde® 
Rule 16G of the Insurance Rules 1939, is Rs 25 for obtaining a certificate ® 
act as a principal agent or chief agent and Rs 10 for a certificate to act as a 
special agent 

Tlic apphcaiion for a certificate under this section must be made in 
Form V C as prescribed under R IbD (o) of ihe said Rules buch form shouW 
be 113 led when the applicant applies for a certificate for the first time or fjfn 
fresh certificate Stamps to the value ofRs 25 m case of a certificate for® 
principal or chief agent and R» 10, m case of a certificate for a special 
igent must be affixed on the application m the proper place Whe® 
on applicition for a certificate is made by -in individual he must not sufle® 
from any diiqualificaiions mentioned in lub-scction (4) of section 42 or when 
applicant is a company or a finn, any of its directors or partners must no* 
also suffer from any of Uie said disqualifications. 
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Before issuing a ccrtiBcate under this section the Controllcr^or the officer 
authorised by him m this behalf shall, after taking all reasonable steps, haVe 
to satisfy himself that the application ism order and the applicant is not 
disqualified from holding a cenificalc When he will be so satisfied he shall 
issue a ccriificaie m Form V E ^ 

5 period for which certificate to remain in force Sub-section (3) — 
A certificate issued under this section shall remain in force for a period of 
twelve months only from the date of issue,» e , the certificate is renewable from 
year to year Such vesr is to be computed from the date of issue of the certi¬ 
ficate and need not be a calendar year or a financial year 

6 Renewal of certificate, procedure sub section (3) —A certificate 
issued” under this section can be renewed from year to year if an application 
for such renewal m Form V-D is made by the holder of such certificate to the 
Controller, (a) on payment of the prescribed fee which is Rs 25 m the 
case of a principal agent or a chief agent and Rs 10 m the case of a special 
agent, and (6) on produ'^tion of a certificate from the insurer concerned 
that the provisions of clauses 2 and 3 of Part A of the Sixth Schedule 
m caje of a principal agent, the provisions of clauses 2 and 4 of Part B of the 
said Schedule in the case of chief agent *tnd the provisions of clauses 2 and 3 
of Part G of the said Schedule m the case of a special agent, have been 
complied with 

The certificate of the insurer m respect of the principal ageal 
contain that the principal agent has procured or caused to be procured tiryrre 
insurance agents such an amount of general insurance busiocs of ssre citj 
as has yielded a gross premium income of not less than Rs. 
previous calendar year and/or on his failure to procure las As.cr r a' 
business m that year he has forfeited to the insurer (i) t U* 

remuneration payable to him for that year in cas* 6t o- sl 
insurance business or (it) one-third of his total remuneraa^ la case caapn- 
insurance business 


Such certificate in case of the chief agent m * -a* 

employed or caused to be employed for and <n b-bairaf 
directly or through special agent at least 6 insurance arena „ 

in force of the insurer is less than onecroie , j?'^ 

any other case and each of such agents had , 

to not less than Rs 10,000 in the prerious 3,n«i.i!i.og 

such chief agent to appoint the said agents ana T 'r‘ 

from procuring the said amount ofbmin-" 7',- 

chiefagent has forfeit d to the insurer hjlfei-inr.7.?;7f ' ' 
to him by the insurer for those years ^ 

Such cerlifi ate tn case of th- ry-rai 
special agent has employed at leattnosSTT' '^7 

caused to be proruted through tu'haa^i - - ^ 

business arnounting to not less the-?™iv.tc 2 len.-iar yf'-. 

premiums have been paid in faUs^ -TV at leairt ta- 77 ‘1 

agents and on the latiers faiV„ „ _ x., apnar= ”77 >y 

unere first year’s premnuiB amvun’ic 

year the special ag.ot h>i m a=eJ»^^ - 

terauncration payable to feah, ,?: 7''M per ce 

may be, for that year sjSee'j’a’”^ 
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Moreover, to entitle the applicant to a renewal of his c^rtifi , 

this sectioa he must aot, if he be an ludividiinl, suffer ffojn any of c q 
fications mentioned m clauses (6) to (rf) of sub section (4) of scctio 
the applicant be a company or a firm, any of its directors or par 
not also suffer from any of the said disqualifications 

Normally, an application for renewal of n certificate tnust 
issuing authority t e the Controller or bis authorised officer, bclore 
on which the certificate already issued ceases to remain m force, i ’ 
renewal application should be made wiibm the year of its issue 
there is delay in making such application, i / where it reaches 
authority on a date on which the certificate ceases to remain m j 
applicant shall have to pay an additional fee prescribed therefor no ® ^ 

Rs 5 by way of penalty The prescribed additional fee is Rs 5 m 
application by a principal or chief agent and Rs 3 in gja 

by a special agent Rule 16D (a) of the Insurance Rules, 
provides that no application for the renewal of a certificate will P 
if it reaches the Controller after a period of 12 months * 9 _-„eYyral 

which the certificate ceases to he in force Hence an application , j2 
of a certificate with the prescribed additional fees must be nwac 
months of the date on which the certificate ceases to be in force 

7 Disqualifications disentitling the agents to a *^®^**®*^^® 
this section—ist Note 7 under section 42 The disqualifications 
therein are the same and identical 


8 Power of the Controller to cancel certificate ®**^'**®* the 
Sub»section (4) of this section confers piwcr on the Controller f .-gcial 
certificate issued under this section to a principal agent chief eircum 

agent This power has to be exercised by the Controller under two . 
stances oit: (*) where the principal agent, chief agent or special ag 
An individual is found to be or being a company or firm 
or partner who is found to be, suffering from any of the disqu --gnt, 
mentioned in sub section (4) of section 4.i , and (ti) where a Act 

chief agent or special agent has contravened any of the provisions o 
In the cas- of the former i e , where he suffer* from any of the ^ 

fications, the Controller must cancel the certificate but in die 

latter, t e where he contravenes any of the provisions of the » 
Controller has the discretion to cancel or not to cancel the certificate 

Where a licence of an insurance agent or a certificate of ^ 
chief or special agent is cancelled, the Controller shall (a) inmrm at 
authorised by him to issue a licence or certificate that the , person 
certificate, as the case maybe has been cancelled, «ausc the 

concerned to return the licence or certificate issued to bun, ami t f . gtatc 
f.ict of cancellation to be published in the Cozette of Indta and in 
Gazette or Gazettes as he deems fit' 


9 Dnpheate certificate Sob section (5) —Subjection cerh" 

section confers discretionary power on the authority which bj 

ficate under this section t e the Controller or any officer au “ 

him la this behalf to issue a duplicate certificate to replace ^ * t* , 2 

destroyed or mutilated on payment of the prescribed fee not exceeding _ 
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To obtain the issue of a duplicate licence and certificate, the person to 
to whom a licence or certificate has been issued, must submit to the Controller 
an application requesting the issue of a duplicate licence or certificate with 
a fee of Re I, m the case of a licence, and Ks 2 in the case of a certificate, 
paid in the form of stamp duty affixed thereon and with a declaration giving 
full details regarding the issue and loss, destruction or mutilation of the 
licence or certificate, and mutilated pieces, if any, shall be returned to the 
Controller with the said application On being thus satisfied the Controller 
will issue a duplicate licence m FormV*Bora certificate in Form V-E as 
the case may be, with an endorsement thereon that it is a duplicate ^ 

10 Penalty for acting as principal, chief or special agent without 
a certificate Sub sections (6) and (7) —Sub-section (6) of this section imposes 
penally on (i) any person who acts as a principal agent, chief agent or 
special agent without holdii g a certificate under this stciion, and (it) any 
insurer or any per on acting on behalf of any insurer who (a) appoints 
as principal agent, chief ag nt or special agent any person not eniitled to act 
as such, or (6) transacts any insurance business m India through any such 
person The principal agent chief or special ageni shall be punishable under 
this sub-section with fine which may extend to Rs 500 while the insurer or 
any person acting on his behalf appointing such a person as principal, chief 
agent or special agent or transacting any insurance business in India through 
him shall be punishable with fine which may extend to Rs 1,000 

Sub«8ection (7) of this section, on the other hand, imposes penally on the 
person contravening the provisions of sub-section (6) when such person is a 
company or a firm In such a case, every director, manager, secretary or any 
other officer of the company and every partner of the firm who is knowingly 
a party to such coniraveniion shall be punishable wnh fine which may 
extend to Rs SOD This penalty of Rs 500 can be imposed m addition to 
any other proceedings which may be taken against ihe company or hrm and 
without prejudice to ihe right of taking such proceedings 

42B (1) No insurer shall, after the expiration of seven 

of e»pio,- L*-®" the comtnencemttit of the Insurance 
mcni of principal agents (Amendment) Act, 1950, appoint or transact any 
insurance business in India, through a principal 

agent 

(2) Every contract between an insurer and a principal agent 
shall be in writing and the terms contained in Part A of the Sixth 
Schedule shall be deemed to oe incorporated in, and form part of, 
every such contract 

(3) No insurer shal', after the commencement ot the Insu¬ 
rance (Amendment) Act, 1950, appoint any person as a principal 
agent except in a presidency town unless the appointment is by 
Vi ay of renewal oi any contract subsisting at such commencement 

(4) Within sixty days of the commencement of the Insurance 
Amendment) Act, 1950, every principal agent shall file with the 

insurer concerned a full list o! insurance agents employed by him 
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indicating the terms of the any pnnc^paUgent fads 

rKcfnr:”» r?ri' .p»f„s,a“rrz 

pajiwe to such principal »",S",Tuntd the date of the 

LI of expiry of theanything many 

infract to the contrar’y, cease to be referred to m sub- 

(5) A certified copy of f “X ‘'°nsur« to The Controller within 
section (2) shall be furnished by the ms j intimation of 

thirty days of his entering “^Sed by the insurer 

any change in any such oontrac « ^ roller within thirty days o 
with full particulars thereof to the Oontroii 

the making of any such change „c,^rance agent m respect 

(61 Tf the commission due to any 1 agent is no 

so paid from the principal agent concern ^2) subsist 

(71 Everv contract as is referred to ®“Xendment) Act, 1950, 

whose decmonshallr^r tamtam a register m 'X'Xfthe date of 
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principal agents in gcn-ral insurance business and during the interim pcrioa 
to confine their appointment to Presidency towns and also to regulate their 
employment' 

The section after providing for abolition of the system of employing 
principal agents in gencnl insurance business after 3lst August, 1957, and for 
their rcstrn.lcd appointment in Presidency t »wns oiz , of Cilcutta, Vlidras and 
Bombay during the interim period of seven years, regulated their employment 
during the said period with regard to the terms of contract between such prin¬ 
cipal agents and their insurers on the one hand and between the principal agents 
and insurance agents employed by them on the other It also imposes certain 
duties upon the principal agents in the matter of filing a full list of insurance 
agents employed by them with their respective employer-insurer and in bring¬ 
ing their cuniracis with the insurance agents so employed in conformity with 
the provisions of section 40A in respect ol commission or remuneration payable 
to the latter, and in the matter of payment of such commission pr remu¬ 
neration to them ‘ ’ 

The section also imposes certain duties on the insurer in the matter of 
furnishing to the Controller a certified copy of the contract between him ’and 
the principal agent and any changes made therein within a specified date and 
also m the matter of maintaining a register of all principal agents employed 
by him 

3 Appointment of principal agent prohibited Sub-section (1) — 
Sub section (U prohibits an insurer from employing a principal agent Or trans* 
acting any ms irancc business m India through him after the expiration of 
seven years from the commencement of the Insurance (Amendment) Act, 1950 
Hence this section has no importance at this date and should be deemed to 
have been repealed by now 

4 Restriction on appointment of principal agent during the interim 

period Sub section (3) —Sub-section (2) pcrmi's employment ol a principal 
agent after the commencement of the said Amendment Acf, 1950, as an tntertm 
measure during the period of seven years, any person as such agent only in 
the Presidency towns of Calcutta, Midras and Bombay buch appointment 
relates to new one but does not affect any appomtme nt which is made by way 
of renewal of any contract subsisting at the commencement of the said Amend¬ 
ment Act 1 r , 1st September, 1950 ‘ 

5 Contract between an insurer and a principal agent Snb-section 

(2) —Sub-section (2) enjoins that every contract between an insurer and a 
principal agent (i) must be m writing , and {ti) must incorporate therein 
the terms contained m Part A of ihe Sixth Schedule and such terms must form 
part of every such contract , » - , i 

The terms of such contract must inter alta include— ^ 

(t) that all payments of commission to insurance agents shall be made 
by the principal agent, » 

(ii) that the principal agent shall procure or cause to be procured 
through insurance agents such an amount of general insurance 
business of any class as will yield a gross premium incomc^ofnot 
less than Rs 20,000 m each calendar year , ’ i uoi 
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(ttj) that on hi3 failure to procure the said amount of business, the 
principal agent shall forfeit to the insurer— 

(< 2 ) one-fourth of his total remuneration m respect of fire or 
miscellaneous insurance business, or 

(b) one-third of such remuneration in respect of marine insurance 
business , 

(ip) that his contract shall terminate on 3ht March immediately 
following the second calendar year on his failure to procure the 
said business in any two successive calendar years , 

(v) that the principal agent shall not genernUy by himself procure aoy 
class oi insurance business unless the business relates to any pro 
perty under his immediate control 

6 Pnocipal agent's daty Sub-section (4) —Sub section (4) imposes a 
duty on the principal agent to file with the insurer concerned a full of 
insurance agents employed by him indicating the terms of the contract between 
the principal agent and each of the insurance agents employed by him _ Such 
list has to be filed within 60 days of the commencement of the Insurance 
(Amendment) Act, 1950, t e , 1st September, 1950 On hjs failure to file the 
said list Within ihe said period, any commission payable to hun on prenuu®* 
from the date of expiry of the said period of sixty days until the d'»te of tu® 
filing of the said list shall cease to be so payable even if there be anything m 
any contract to the contrary 

7 Insurer's daty Sab>section (5) —Sub-section (5) imposes a duty 
on the insurer to furnish to the Controller a certified copy of every contract 
made between him and the principal agent Such copy has to be furnished to 
the GonlroUer within 30 days of his entering into such contract He should 
also furnish to the Controller any change in any such contract with full 
culars of the change or changes made therein also within SO days ol the 
mahing of any such change, or changes 

8 Cotxisnission of insoraoce agent payable by wbom Subjection 
(6)—Ordinarily, commission due fo any insurance agent in respect of any 
general insurance business procured by such agent is paid by the principal 
agent who employs him for and on behalf of bis insurer But if for any reason 
the commission due lo such insurance agent is not paid by the principal agent 
the insurer has been given the discretion under this sub-section to pay the 
insurance agent his commission so due and in that case the insurer can recover 
the amount so paid from the principal agent concerned 

7 Contract regarding terms of remaneratton Snbjcction (7) — 
aub-section (7) of this section provides that every contract between an insurer 

^ agent which sub ists at the commencement of the Insurance 

(Amendment) Act 1950, i • 1st September, 1950 shall with regard to the terms 
tcmuneralton or ccmmissjon, conform to the provisions of subsection 
(4) of section 40A, that is to say, if tlic contract so subsisting atibc com- 
mcncemeni of the said Amendment Act provided a higher rate of remuneration 
or commission, such remuneration or commission must be deemed to have been 
so &hcr^ as to be read therein the statutory commission to be paid to him a’ 
povided in the said sub-section of section 40A Thus, where in a contract 
between an insurer and ihe principal agent ihc terms of contract for payment 
Ql ^rommion to such agent were 30 per cent of the premium payable on the 
policy of fins or miscellaneous insurance business and 25 per cent of the policy 
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of marine insurincc business, Ibe same should be altered to read automatically 
as 20 per cent and 15 per cent respectively as conforming to the provisions of 
sub-section (4) of section 40A 

10 Dispute regarding principal agency of any person Sab'section 
^8) —Sub-section (&) of this section confers on the GontroUcr the power of an 
arbilntor This sub-section provides that if any dispute arises as to whether 
a person is nr was a principal agent, such dispute should be referred to the 
Controller and the Controller's decision in the matter shall be final 

11 Register of principal agent, maintenance of Sub-section (9) — 
Sub-scction (.9) ol this seciion enjoins on every insurer a duty to maintain a 
register ol principal agents appointed by him Tnc following entries must 
be entered in the said register— 

(t) the name and address of every principal agent appointed by him , 

(li) the date of the appointment of each principal agent , and 

(ui) the date on which his appointment as principal agent ceases *■ 

42C (1) Every contract between an insurer carrying on 

life insurance business and a chief agent shall 
he^'jution of employ be in writing, and shall specify the area (not 
ipe?i»uqcnts being less in extent than a district or the 

equivalent thereof) for which ihe chief agent is 
appointed and the terms contained in Part B of the Sixth Schedule 
shall be deemed to be incorporated in, and form part of, every 
such contract 

(2) No chief agent shall, either directly or through insurance 
agents or special agents employed by or through him, procure life 
insurance ousiness for the insurer in any area outside the area for 
which he has been appointed or in any area for which another 
chief agent has been appointed or m any area in which the head 
office or any branch office of the insurer is operating, and neither 
the head office nor any branch office of the insurer shall operate 
in any area for which a chief agent has been appointed 

Provided that nothing in this sub-section shall be deemed to 
prohibit the head office of an insurer which had been operating at 
the comm ncement of the Insunnce (Amendment) Act, 1950, for 
a period of not less than ten years before such commencement 
within the municipal limits of any town where the head office is 
situate, and a chief agent who, in pursuance of an agreement in 
writing, had been operating for a similar period within such limits 
from continuing to operate within the said limits 

Provided further that nothing in this sub-section shall be 
deemed to prohibit an insuraitce agent from procuring hfe 
insurance business in or from any area and submitting the pro 
pos Is direct to the principal office of the'insurer m India, ^ ^ 

---- — - . _ n i' / > 

I 5« S 43 regardiDgrcgittei of insurance agent 


it ii t 
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Providtd that every sucFf coiitra'ct shill be modified by the 
parties before the 1st day of January, 1951, to bring,iit-'into^ con¬ 
formity with this Act^tj-iid any such modification shall-r-n j 

(i) as respects f^iguneratioit, wlietheryin {;especrqf.business 

, already! jj;;Qgured or ui-Pespeot of tmsine^s40! be”prc>- 

cuied’the'rearter, be such is may'^be mutually ragreed 
upon bettveen tlie paftles,-subject; fitf the' case of 
' remunefSIion payable 'ba^incss prpctiVe,d, before 

such coifllhencement, id’a mawmum’of lan overriding 
, commissioniof t,^o and-a-half per cen\, plus a further 
1 commission not ex'ceedidg" three apd-thrge-guarters 
'percent on premiums jn"rttspecl bf'Which-nlf com¬ 
mission IS {ihyable to afty ^psyrih^e agtnl , ^ 

(ii) be deemed tO'indude’aU thuierms specified-id''^art 'B 

or Part C orthe ,Sixth Schedule, as the,case tday be , 
Afl '3-!' t^ s iw 

Provided further that, in the e!S¥nt of'any-'diJpiite hs’Tio the 
terms of any fresh contfict,, th^„jnatterj.5hall^,jbe Teferced to 
arbitration ' sv - ->" 


( 8 ) Any such contract aS is "r^ewed .Icsrin sub-section ( 7 ) 

which was subsisting on the lst day-of ■Tanuaty',' 1949 ,'but has’ 
terminated or has been terminated belore'''the commenceitiilnf’of 
the Insurance (Amendment) -Act, 1950 , shalL-be>- Subject - toj the 
maximum limits specified in clause (i) of thB^rovisd^to fSiSb^ectrdh’) 
( 7 ) as respects remuneration, iftftlf,' paydBfr^^Qn"E(Usines%“pfpcure‘S„ 
before the termination of the contract ‘ « 

( 9 ) Nothing in this sectiomshall b<'‘deemed 'tpupSfSvent ,any 

special agent from receiving d^'ieiftwal commission ofi^olibl^^ 
effected through him as an insurance agent aj arty' type -tfejpte 1 bs’ 
appointment as such special agent .''s'". - 


1 S31 


)5> 


nl !>■ - 


( 10 ) If any dispute arises as tb^whetlfe^ mersjfi.IS "bV was a 
chief I agent or a special agent far-. the'^pyrpoSes of this 4 ct,«tbe' 
matter shall be referred to the ContrSIler whose d«oiBion,"sha(lP' 

be final . , ^ ,, 

, ^ oi5 ^ *1*5 * r ® , 

( 11 ) Every insurer shall mamtaia whi^it.*the 

name and address of everv chief agentiappomted by him, the,i 4 ate® 
on which the appointment was made and the if'any, on 
which the appointment ceased shall be enten^d,^ and a separate*'" 
register in which similar particulars reldang to v,very ?p^al agent 
shall be entered, and every chief agent sh^^ljpiaihiam a register in ^ 
which similar particulars relating to evefy special, agent appoint¬ 
ed by him shall be entered 

47 ' ^ 
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regard lo commission payable b> na insurer to a person acting on his 
bchMf Such commission is restricted to V- per cent as overriding commission 
on the outturn of the business and S''/^ per cent on premiums in respect of 
which no commission is p ijable to an insurance agent 

This section also permits a special agent to receive renewal commission 
on policies effected ihrougli him as an insurAnce agent at any lime before he 
was appointed a special agent to act as such As in the case of a principal 
agent, the Controller has been given the power to decide any dispute regarding 
whether any person is or was a chief agent or special agent and his decision 
thereto has been made final Duties to maintain separate registers for chief 
and special agents have also been imposed on the insurers concerned Similar 
duties to maintain a register of special agents employed by the chief agent 
have also been imposed on the latter 

3 Contract between an inaarer and chief agent Sub'section (1)— 
L\ery contract between an insurer carrying on life insurance business and 
his chief agent must be as follows 

(a) that It must be in writing, , 

(b) It must specify the area for which the chief agent is appointed 

such area must not be less m extent than a district or the 
equivalent thereof, and 

(e) its terms must be the terms contained in Part B of the Sixth Schedule 
and must form part of the said contract 
Terms deemed to be included m every such contract vthr olta arc— 

(t) at least six insurance agents are to be employed where the 
insurer’s business m force is less than one crorc of rupees and 
12 such agents m any other case, and each of such agents 
would procure in each calendar year new business amounting 
to not less than Rs 10,000, 

(ii) commission to insurance agents may be payable by the chief 
agent direct or through a special ’'gent, 

(ui) renumcration to chief agent shall be the overriding commis¬ 
sion but where his commission is stopped on or after 1st 
January, 1949, and not paid to insurance agent one-founU of 
commission payable to insurance agent may become payable to 
(he chief agent, 

(id) half of his total remuneration shall be forfeited to the insurer 
On his failing to comply with the requirements of (») in two 
successive calendar years for those years, 

(e) there will be an automatic termination of his contract on 
Slat March immediately following last of the calendar year 
where he fails to comply with the requirements of (i) m four 
successive calendar years, 

(pi) between the chief agent and the insurance agent one ’mter- 
medtary may be appointed cither on a salary basis or by way 
of commission but the chief agent may employ as many 
persons as he thinks fit on a salary b’lsis provided their salaries 
are paid out of his ovemdlng commission 
_ ^ BuMoeas operation ontslde area prohibited 

ub-scction (2) of this section prohibits a chief agent, either directly ^ 

insurance agents or special agents empWyed by or through him \ 
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6 Contract between an insurer and a special agent Sob-section (4) 
[.very contract between an insurer carrying on life insurance ^business and 
.special agent, or between a chief agent of such insurer and a special agent 
nust be in accordance with the following 

(a) that the contract‘must be m iVritlng, and 

(b) Its terms must incorporate the terms contained m Part G of the 

bixth Schedule and must form part thereof 

The terms deemed to be included in every such contract are inter aha as 
follows 


(i) all payments of commissions to msuriince agents sTiall be 
payable by the insurer direct* or cither by the chief agent or 
the special agent, « ' 

(it) the special agent shall employ. at» least two-insurancc''&genU 
and shall procure or cause to be .procured through 
in each calendar year new business of not less than Rs SOttlOO 
on which at least the first year’s premiums have been paid 
in full, ^ 

(ill) the special agent sh^U forfeit to the insurer 50 per cent of his 
total remuneration in any calendar year on his failure to 
appoint the mmimura number of insurance agents and to 
procure the minimum amount of business as mentioned in 
(ii) above, , 

(ir) his contract shall automatically terminate on Slst day of 
March immediately following the second calendar year on his 
failure to comply with the conditions mentioned in item 
(it) above in two successive calendar years, and > v 

(o) the special agent will be paid the commission that is ordinarily 
p^ablc to an insurance agent in the event of hiS procuring 
life insurance business without the services of an insurance 
agent but when such business is procured through an insurance 
agent his remuneration shall be in the form of an overriding 
commission ‘ ' , 

, i • ' ’’I f ) I 

Proviso to this sub-section confers discretionaryipower on the ConfrollcV 
to alter, to such extent as he thinks fit, all or my of the said terms nfentioitfed 
above Where the contract is between (a) a co-operative life insurance society 
as defined in clause (6) of sub-sectidn (1) of ‘section 95, and’fft) a co-operative 
bociety registered under the Indian* Co-opcraffve'’Socictics *Act 1912 (II of 
1912) or (e) a co-operative society ^cgiitercd‘under any bther law for the time 
being in force and acting as a special agebt ' ’ ^ ‘ 

J f- > 1 l*I > » 1 A 

7 Contract between a chief agent and a special agent —The 
contract bclwccn a chief agent and a special agent must^also bfe’id l^ccordancc 
With the provisions of sub-section (4) * ^ i i J 

‘ s' Certified copy of every contract to be filed with the Controller 
Sub section (5) —Sul>section (5)’of 'this section, imposes u duty^n’the insurer 
or the chief agent to furnish to ihb Controller a certified copy *of Wery coritra’ct 
(i) between an insurer and a. chief agent, (n) between an insuV^f ^^nd » special 
agent, and (lit) between a chief agent and a speci&l agent, ''{vitbm thirty ‘‘days 
of his entering into such contract ^latimation of^any ^change imanysuch 


i'wfclsoNole4ufaderS 40A^Ai^a. 


\ 


2 Sm Kute % above 



374 


THC INSURANCE ACT 


{S 420 


contract must also be Jurntshed by ihc insurer or the . 

particulars of the change or changes made therein within the penoao / 
days for the making of any such change The provisions ol tins se 
are mandatory < 

9 Period of contract and its renewal Sub-section (6) 
between an insurer and a spcci d agent or between a chief agent and p 
agent must not be entered into for a period exceeding ^ ^nod 

time boabo renewal of such a contract must not be made lor p 
exceeding ten years at any one time just like the original contract but 
to renew any such contract given to any of the parties .f 

not be enforced without the consent of the other even if the term 
contract provide anything to the contrary, that is, even if a conirac » P ^ 
that any party to it can have Uic option to renew the contract P 

clause cannot be enforceable against the other without the latter s con 

5 10 Termination of contract subsisting at the 

the Insarance (Amendment) Act, 1950 Snb-srction (7) 
of this section purports to carry out ihe rcconmcndation of ihc Select t-^ 
which observes in this regard thus “In our opinion there is 
terminate immediately existing contracts between insurers and cniei S- ^ 
but they should, in any event, be terminated after the expiry 
the commencement of the amending Act " The pr iVisions of sub-se 
are in mandatory language and enjom that every contract Ln^etit 

and a person acting on behalf of such insurer who, before the comnicn 
of the Insurance (Amendment) Act, 1950 has been employing insuranc 
for the purpose of life insurance business, which is subsislmg . 

commencement, shall terminate after ihr* expiration of ten years 
commencement, if it does not terminate earlier That is, any contract w 
an insurer and a chiel agent or between an insurer and a spccia g ^ 
subsisting on 1st September, 1950 must terminate after the expiry ol tc > 
from the said date if such contract does not terminate earlier accor » ^ 
the terms of the contract itself Such contract must relate to procun g 
life insurance business only 

(A) Modijxtattons of oontratt substsUng Provtso I to sub-ftetion (7) 
such contract ‘ubsisting on Isi September, 1950, must not subsist « 
terms contained therein but the contract must be modified by the p 
thereto so as to bring it m conformit) with this Act Modifications s a 
made as follows ' ’ 

(i) as regards remuneration, it may be such as may be 

agreed upon between the parties subject to a maximum 
overriding commission of ZJ per cent J>lus a 
mission not exceeding «*/* per cent on premiums in resp 
which no commission is payable to any insurance agent, 

(ti) as regards its terms the contract must be deemed 

all the terms specified in Part B or Part C of th® ‘ 
Schedule m case of chief agent or special agent respective y 

The commission above referred to would cover the businesses 
already procured or to be procured after the commeacemenl of the s 
Amending Act of 1950 and in particular the business procured before 
commencement of the said Act 

(B) Ditpul! to bt ufetrtd to arhttrattm Proviso 2 to sub-sttiion 
proviso to sub-section (7) further provides that in the event of any dispute 


/ 

/ 
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to the termi of any fresh contract, th-matter shnll be referred to arbitration 
Thus, any dispute arising between an tmurer and a chief agent or an insurer 

and a special agent m respect of the terms of any fresh contract must be referred 
to'arbitration according to the provisions of the Arbitration Act (X of 19t0) 


It Commission in respect of contract sobsisting on 1st January, 
1949, bat terminated^ before the commencement, of ^the Insarance 
(Amendment) Act 1950 Sub-section (8) —Sub-section (8) of this section 
makes specific provisions for payment of commission to a chiel agent ora 
special agent at a certain rate in respect of a contract between an imurer and 
any of such agents which was subsisting on Ist January, 1949, but has 
terminated or has been terminated by any of the parties thereto before the 
commencement of the Insurance (Amendment) Act, 1950 The commission 
or remuneration payable to a chief agent or a special agent in respect of the 
said contract on business procured before the termination of the contract 
must not exceed 2i per cent as overriding commission plus a further commission 
of 33 /, per cent on premiums in respect of which no commission is payable 
to any insurance agent i c ^ ' 


Reading sub-sections (7) and (8) together, contracts between an insurer 
and a chief agent or a special agent arc divided into two categories 
(0 those subsisting on the cooinienccment of the Insurance (Amendment) Act’ 
1950 1 s on Ist September, iSoO, and (it) those subsisting on 1st day of 
January, 1949, but terminated before the commencement of the said Amending 
Act t « before 1st September 1950 In both the categories of contract, the 
rate of commission at which it is payable to those agents is the same, 1 1 . half 
per cent as overriding commissionffas 3% per cent as commission when no 
commission is payable to any insurance agent 


o 1 _ P»y»W«*®»PMaaI agent Snb-KK:ttoo(9)- 

Sub-section (9) of this section permits a special agent to riceive any renewal 
commisswn on policies eBcctcd through him as an insurance agent at any 
lime before his appointment as such special agent, that is to shy when an 
insurance agent is appointed as a special agent he is entitled to the renewal 
commission on renewal premiums on policies effected by him as an insurance 
agent prior to the date of his appointment as special agent 

13 Diapate regardmg the atatus of a peraon employina InanraneeV 
.agents Sub-aeetion (10) -Sub-section (10) conkk power on CoiTtrollcr to 
decide and impree duty on the insurer and a chief agent or a'special agent 
to refer to the Controller any dispute arising as to whether a pciion is oXas 

1 chief agent or a special agent for the purposes of the Act tL Controller’s 
decision in this regard must be final wniroiier s 

14 Maintenance of reguitera SnlMiection (II)-Sub-section ( 11 ) of 

1(115 section enjoins on every insurer to mamiam two registers, tfe one L the 
chief agent and the other for the special, agents appointed by him, and aho 
upon the chief agent to iraintam a legmfcr for spe lal agenJ appmntrf b? 
him 1 he particulars to be entered in these registers arc— ' ^ 

® ‘''JaKra>“be,“‘‘'*''” “S'"*- ®”''e 


'''agent™'address of every special agent, in case of chief 

(iii) the date on which the appointment was made of every such 
agent, and * 

(i») the date on which the appointment of every such agent ceased 


'e'5,f«o„ is 

i-... ^ 
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Gazette that it is satisfied that the circumstances m 
\Nhich the said insurer IS placed are such as to justify 
the agent’s ceasing to act for him , or 
(6) such agent has served the insurer continually and 
exclusively in respect of life insurance business for at 
least five years and policies assuring a total sum of not 
less than fifty thousand rupees effected through him 
for the insurer to be in force on a date one year before 
his ceasing to act as such agent for the insurer, and 
that the commission on renewal premiums due to him 
does not exceed four per cent m any case , or 
(c) such agent has served the insurer continually and 
excUisivelv for at least ten years and after his ceasing 
to act as such agent he does not directly or indirectly 
solicit or procure insurance business for any other 
person 

Explanation —-For the purposes of this sub-section, service 
of an insurance agent under a chief agent of the insurer, whether 
before or after the commencement of the Insurance (Amendment) 
Act, 1950, shall be deemed to be service under the insurer 

(2) Any commission payable to an insurance agent under the 
provisions of clauses (6) and (c) of the proviso to sub-section (1) 
shall, notwithstanding ihe death of the agent, continue to be pay¬ 
able to his heirs for so long as such commission would have been 
payable had such insurance agent been alive 
sr^io^sis 


1 Legtslatwe changes 

2 Objtct and scope 

3 Appluabmtjf 

4 Refusal of payment of renewal com~ 

mission to insurance agent profa- 
tiled (1) 

(A) Fraud meaning of 

Conditions to ^ fulfilled by an 
insurance agent to be entitled 

1 Legislative changes —Thu 
of 1950 


lo commission Provisos (a), 
{b)and{c)to sub'seetion {1) 
(C) **Seroiee of on insurance agent ” 
Meaning of-^Explanalton 

5 Renewal tommwiton ftctrs 

of insurance agents Sub-seetion (2) 

6 Right of agents to commission on 

transfer of business 

icUoa was substituted by Act XLVII 


2 Object and scope —Tlic object of the section is to prohibit refusal 
of payment of renewal commission to an insurance agent on the ground merely 
of termination of hu agreement except on the ground of fraud It also 
permits payment of such Commission, on the death of the agent, to his heirs 

under certain circumstances ^ |—_ 

The right to recover renewal commission is a recurring right 
only be defeated if it is found by n. competent Court that the 
the agcnc) was on account of fraud If the termination of the '• 
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Insurance Uccncc m force yenr after year by paymq the insurance (licence) 
fee m order to earn the percentage on the renewal premia, even if he is entitled 
to It under section 4‘< (1) (fr), («) 

‘ It will be something hUc ashing a pensioned driver of a motor vehicle 
to keep his driving licence in force, if he wishes to draw the pension though 
he does not drive any car or vehicle or has anything to do with it Such a 
proposition will only keep the Government or other authorities in getting 
licence fees for no purpose at all, and cannot be countenanced by Courts ^ 
The section has been applied to the Life Insurance Corporation of Indn 

4 Refusal of payment of renewal commission to insurance agent 
prohibited. Sub^section (1)—Sub-section (1) of this section provides that 
no person shall refuse p lyment to an insurance agent of commission due to 
him on renewal premium in respect of life insurance business transacted in 
India merely on the ground of termination of his agreement even if there be 
contract between him and that agent providing for forfeiture or stoppage of 
payment of renewal commi sion to him on termination of his contract 
This section purports to overrule any clause m any contract between an 
insurer and an insurance agent or between the chief agent or the special agent 
and the insurance agent whereby forfeiture or stoppage of payment of 
insurance agent’s renewal commission is provided The only ground on 
which such forfeiture or stoppage of payment of such renewal commission 
can be made on termination of his contract is on the ground of fraud, 
I c , when the contract can be avoided on the ground of fraud the insurance 
agent is not entitled to the beneht of this section on the avoidance of the 
contract 


(A) Fraud, mtanmg of —Generally fraud means tlie oblajnmg of a maten'il 
advantage by unfair or wrongful means it involves moral obloquy All 
surprise, trick, cunning, dissembling and other unfair way that is used to cheat 
anyone is considered as fraud Xraud m all cases implies a wilful act on the 
part of anyone whereby another is sought to be deprived by illegal or inequii- 
able means, of what he is entitled to* Section 17 of the Indian Contract Act 
defines fraud and section 19 of the said Act provides that an agreement induced 
bv fraud is voidable at the option of the party whose consent was so obtained 
In fraud there must be any one of the following ingredients, namely,— 

<i) a suggestion, as a fact (suggesiw/aftt) of that which is not true 
by one who does not believe it to be true , 

(ci) an active concealment of a fact {supprestxo wri) b> one having 
knowledge or belief of the fact, 

I (in') a promise made without any intention of performing it, 

(tr) any other act fitted to deceive , 

(») any such act or omission as the law specially declares to be 
fraudulent ‘ 


I 


An agreement is said to be induced by fraud where_ 

(a) the act had been committed by a party to the contract or with his 
connivance or by his agent, 

(b) the act had been done with intention to deceive and had actually 

deceived (because a deceit which does not deceive is no f^ud 
_according to Explanation of S 19 of the Indian Contract Act) 


OtiMoI Cnl Seevrttj Ltf* Atsuranu Ca v 2 
lid Kruhnammihi, 1957 Mad 449 at p 451 


Kerr on Fraud and Mjstakc Cth Ed do 
1 and 2. ^ 
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before h- ceased to be orgeat, or in other wards, this policy lapsed after A had 
received (when he was in fcrvicc) the percentage on the renewal premia for 
the previous year Htld A would not be entitled to any percentage on the 
renewal premium ^ 

(C) '*Serctu of an tnsuranee agtat** Aftantng of—Explanaiton —The expres¬ 
sion, "service of an insurance agent** for ihc purposes of this sub-section would 
mean his service under a chief agent of the insurer and such service shall be 
deemed to be service under the insurer 

5 Renewal commission payable to heirs of insurance agents 
Sub section (2)—Sub-section (2) of this section permits paya.ent of renewal 
t-ommission to heirs of insurance agents if such agents were entitled to it on 
fulfilment of conditions laid down cither in clause (b) or clause («) of the proviso 
to sul>-section (1) that is, where the agents had served the insurer for at least 
five years and had put in a business of at least Rs 50,000 and the same was 
m force at least one year prior to their ceasing to act , and where they had 
served the insurer exclusively for ten years and did not serve under any other 
insurer after their ceasing to act 

But the heirs of the insurance agents arc not entitled to renewal 
commission when such agents’ services ceased according to clause (a) of 
the said proviso and although such agents were entitled to renewal 
commission 

6 Right of agents to commission on transfer of business—The 
insurance agent’s rights to renewal commission as conferred by this section are 
not in any way affected by the insurer’s business being transferred to another 
Such rights against insurer remain But he may be without any remedy 
when he cannot realise tlie amount due by enforcing that right when the 
transferor company has no assets left after the transfer out of which to pay the 
commission This section does not say'that an insurance company shall not be 
entitled lawfully to deal with its assets where the efTcct of such dealing'might 
be that nothing is left out of which the agents can be paid their commission * 

44A For the purposes of ensuring compliance with the 
Power to caJi for infer provjsions of scctions 40A, 40B, 40C, ,42B and 
42G, the Controller m^y by notice— , 

(а) require from an insurer, principal agent, chief ageni or 

special agent such information, certified if so required 
by an auditor,or actuary, as he mty consider necessary, 

(б) require an insurer, principal agent, chief agent or 

special agent to submit, for his examination at the 
principal place of business of the insurer in India any 
book of account, register or other document, or to 
supply any statement which may be specified in the 
notice , 


(c) examine any officer of an insurer or a principal agent, 
chief agent or special agent on oath in relation 
to any such information, book, register, document or 
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45 No policy of life insurmce effected before the com- 
mencement of this Act shall after the expiry of 
m°m?ntmn ongtomJ of two years fro n the date of commencement of 
mujiatemcot afwr two this Act and no policy of life insurance effected 
after the coming into force of this Act shall, 
after the expiry of two years from the date on which it was 
effected, be called in question by an insurer on the ground that a 
statement made in the propos d for insurance or in any report of 
«i medical officer, or referee, or friend of the insured, or in any 
other document leading to the issue of the policy, was inaccurate 
or false, unless the insurer shoArs that such statement was on a 
material matter or suppressed facts which it was matenal to 
disclose and that it was fraudulently made by the policy-holder 
and that the policy-holder knew at the lime of making it that the 
statement was false or that it suppressed facts which it was material 
to disclose 

Provided that nothing in this section shall prevent the insurer 
from calling for proof of age at any time if he is entitled to do so, 
and no policy shall be deemed to be called in question merely 
because the terms of the policy are adjusted on subsequent proof 
that the age of the life insured was incorrectly stated in the 
proposal 

SYJfOPSrS 


\ Legislative changes 

2 Object 

3 Scope 

4 Applicability 

5 Contract of insurance, proposal and 

acceptance 

6 Proposal form, its importance 

7 Declaration form and medical tO 

report, their importance 

8 Effect of non-disclosure and mis- 11 

representation 

(A) Time limit for dtsclosurt 12 

(B) Facts which need not be 

disclosed 

(C) Misrepresentation, what is 7 

(D) Effect of misrepresentation 13 
(£) Misrepresentation and fraud, 

difference 14 

(F) Misrepresentation, its test 


9 What facts are material ' 

(A) Materiality tj a question of 
fact 

(B) Types of material fact—Some 
instances 

(C) Inquiries by insurers, principle 
of eonstruclion 

Fraudulent suppression of material 
facts, policy is vitiated 
Agent of the insurer filing m the 
proposal form, effect of 
Statements t/z proposal and decla- 
ration forms recorded i« English, 
proposer not knowing English, 
effect of 

Policy when can be avoided, burden 
of proof 

Calling for proof of age, Proviso 


1 Legislative changes —(c) The words “was on a matenal matter or 
suppressed focts which it was matenal to disclose and that it was fraudulently 
made” were substituted for the words, "was on a material matter and fraudu¬ 
lently made” and the words “or that it suppressed facts which it was material 
to disclose” occurring m the section were added by Act XIII of 1941 , 

(6) the proviso to the section was inserted by Act VII of 1944 
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In the United States of America, the law is that la the absence of statute 
to the contrary, warranties in a life insurance policy must be literally true or 
fulfilled, otherwise recovery on the policy may be barred, irrespective of the 
good faith of the insured or the materiality of the thing warranted But 
the common law distinction between representations and warranties is 
abrogated by statutes which prevent a breach of warianty from avoiding the 
company’s liability except where the warranty relates to a matter material to 
the risk buch statutes are constitutional and must be literally construed in 
favour of the insured Even the parties cannot avoid the statute by an express 
stipulation that the policy shall be null and void on account of false statements, 
notwithstanding any statutes or laws to the contrary or that such statements 
shall be deemed material, nor can the statute be avoided by stipulating that 
the pohev shall be construed solely by the laws of another State, such stipulat 
tion being against public policy * 

Provisions similar to those in this section may be found m the Ontario 
Insurance Act thus The statements made by the insured, or the person whose 
life IS insured, in the application, on the medical examination (if any), or m 
any statements or answers furnished in heu of a medical examination other 
than fraudulent statements or statements erroneous as to age, shall be deemed 
to be true and incontestable after the contract has been in force for two 
y?ar8 The said Act also provided ‘ Provided that in the absence 

of fraud the contract shall not by reason of such failure to disclose or misre¬ 
presentation be voidable after the contract has been m force for two years 
during the lifetime ot the person whose life is insured 

The object of the section is in line with the modern tendencies of life 
insurance companies of having inclined towards ihe formation of insurance 
contracts without any warranty clause Its object ma> also be gathered from 
the observations of the Select Committee thus ‘ If the insurer does not discover 
and question the falsity of any such statement in two years he ought not to be 
allowed to take cover behind it thereafter Wc have excepted from the protec¬ 
tion afforded by the clause, cases m which the insurer can show that the false 
statement was fraudulently made with knowledge and concerned a material 
error '* 

3 Scope—This section makes a policy of life insurance incontestable 
(f) when such policy was issued before the cbmmcncemcnt of the Insurance 
Act after the expiry of two years from the commencement of the said Act, 
and (it) when such policy was issued after the commencement of the said Act, 
It would remain incontestable after the expiry of two years from the date of 
issue But such incontestability must relate to misstatements or untrue answers 
and unless the insurer can establish that— 


(a) such statement was on‘a material matter , or 

(b) It suppressed facts which it was material to disclose , 


(c) It was fraudulently made by the policy-holder , and 

(d) that the policy-holder knew at the time of making it that the 

statement was false , or 

that It suppressed facts which it was material to disclose * 


1 

2 . 
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5 Contract of insurance, proposal and acceptance —A contract ot 
insurance is created iike any other contract by propjsal by the proponent and 
acceptance by the insurer Thus, where A offers to effect an insurance 
wuhB, this offer alone does not make any legally binding contract unless it 
IS accept^ by B as a mere offer creates no legal right until its acceptance 
and it may lapse or may be withdrawn or revoked belore its acceptance or 
It may not be accepted at all The acceptance of* the offer, on the other hand, 
must be absolute and unfettered with any condition Thus, where A makes 
an offer to B, the latter has the option to accept or reject it but if he chooses 
to do neither he may also say that A’s offer will be accepted on such and 
such altered foim or subject to certain conditions and in so doing B makes 
A counter offer which d, m his turn may either accept or reject Bs accept¬ 
ance may be in the words that “no assurance can take place until the first 
premium is paidThis acceptance being not absolute and fettered with a 
condition, it should be treated as a counter-offer which A may cilbct 
accept or reject The so-called proposal of d is a preliminary negotiation 
and so-called acceptance of B is rcallj the counter-offer so that no agreement 
can be reached without further acceptance of A on paying the first premium ^ 
The court will not also enforce a contract of insurance where there is such 
a stipulation in the policy until the premium has been paid * 

But where the policy recites that the premium was paid at the lime of 
the execution of the policy though m fact it was not paid it was construed to 
be a waiver of the stipulation and the contract was held to be a concluded 
one and binding on both parties,® or where the policy is delivered without 
realising the premium, u raises a presumption that a credit is intended and 
IS a waiver of the condition of prepayment of the premium * Again where 
It IS clear that the acceptance is intended to be identical with the proposal, the 
contract is complete notwithstanding some trivial inadvertent variance ■’ 
Even where there was, in fact, no proposal as the signature of the person 
claiming was not made by him or under his auihonty, it was held nevertheless 
that a company which issued the policy and accepted premiums on the basts 
of the proposal could not be allowed to deny the exisicncc of the proposal 
and contract® Even where an insurer fails to decline an application for 
insurance, it may amount to acceptance 

An agreement to agree does not constitute a binding contract although 
an agreement on the usual terms or at the usual rale of premium docs * 

Where a contract is made by post acceptance is complete as soon as the 
letter of acceptance is posted,^ and the subsequent delay or loss of the letter 


1 Conning 0 Faf^vlmr (1&86) 16Q,BD 727 
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1U8 L, T 58 Semk DrxUih Immanc* Ca r 
Sttn, OH (1928) 30 Bom L. R 745 
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"T “/rt'Sitr ? 

rSc object ^ o"f=t'p “p»eo” t'L‘“.sk o'fTho^e ttZ . 0 ^ 0 ; 

IS to undatake relatives, such as. father, 

has to be =“'=“ '°J'a The proponent is to sign the declaration bonlained 

mother, btoth r and s tnedical 

ih the said n ^ j therein that the answers and statements are full 
officer He has to ne ^„,(hhrid or concealed any material information 

o“l—icftendmg “‘shorten life and he does thereby agree that the 
declaration shall be the basis of the contract 

rrt f rrl the mtcrcsts of the insurer a medical report on the state 
To safeguard medical officer of the insurer is also sent along 

ofh^althoftheproponen by^^^ proponent is also required to 

with f put by the medical officer to the best of his knowledge,! 

answer the qi^estions p y^^l ^,p.„aunt and when there is no such qualified 
and to name his psuat m mentioned » The proponent is not excused 

one the of all facts material to the risk when he is questioned 

(rom makmg ffilldiscio proposal form ^ 

by the msnrets doctor atthougnu^^^^ answers does not absolve him from 

Pven existence “^ "^5 truthfully ‘ The declaration and medical rcpo« are 
answering ^nesu * J -statement m a report of a medical officer 

'“S also 'iranv other document leading to the issue of the policy’ within the 
and also m any om' inaccuracy or falsity therein without it being 

meanmg^this se ! . avoided withirl a period of two 

”VrVfmmS""n<i or it being material on grounds mentioned in the section 
after the said period of two years 

8 Effect ot non disclosnre and misrepresentation —As the 
r e«„raoce ate made upon the basis of representations upon the truth or 
fluv of which the validity of the contract depends, a non disclosure of any 
falsity of or a misrepresentation however unmcntional has the 

vuia^m7S^ *^ontract ^ The' assured is‘bound to 
dTlose^nd truly represent all the facts within his knowledge concerning the risk 
disclose ana iruiy p underwriter to know and the non-disclosurc or mis- 

"oiSe"oValfsuch faCt'S^v- the underwriter an clee.ionrto avoid the 
coKTa in the case of fraud although not accompanied 'by any fraudulent 
mwmidn* Put the aggrieved parly has the option to carry on «->* the 
Sntractor to avoid it ' The duty to disclose is not an implied term of the 
—„iSrt Itself" but unlike fraud or a breach of condition non disclosure by 
Sdoes not give rise to a claim for damages but the' only remedy lies in 
Lvoidingtbe whole contact» The aggrieved parly must make his election 
not wait beme put on inquiry to Avoid the contract when he 
knows all the facts,' or (»•) has had a reasonable time m which to make up 

his mind^LJ. . . -a -TjnrlM - 
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«Tf ihere is informaiton given, be it quile innocent, which is not a matter 
of contract, and never becomes a matter of contract, yet, nevertheless, if U 
IS inaccurate, it can be used to avoid the policy or policies in question'” 

(D) Ejfttt of tHiireprestntatton —The effect of misrepresentation, when a 
penon IS induced to enter into a contract by such misrepresentation, is that 
he may— 

(t) afiirm the contract and insist on the representation being made 
good, if that IS possible,* 

(ti) rescind the contract,** 

(tit) rely upon the misrepresentation as a defence to an action on the 
contract * 

(E) Mtsreprtsintation and frauds dijferenct~^ 

The essential differences between ‘misrepresentation* and ‘fraud’ are 
that— 

(i) m fraud there is an intention to deceive but there is no such 
intention in ‘misrepresentation* which may be innocent, 

(it) m fraud, the person defrauded has his right to an action tx dihcto 
over and above in avoiding the contract but in representation, 
the person complaining can avoid the contract only, 

(lit) m an action for avoidance of contract on the ground of roisrcprcBcn- 
tation It would be a good defence to say that the plaintiff had 
the means of discovering the truth but such plea is not available 
to him in case of fraud 

A contract can be avoided on proof that one party induced the other 
to enter into it by misrepresentation of material facts although such misrepre¬ 
sentations may not have been fraudulent ^ But the principal difference 
between fraud and misrepresentation is that m the one case the person making 
the suggestion does not believe it to be true and in the other he believes it to 
be true, though in both the cases it is a misrepresentation of fact which 
misleads the promisor * ‘ 

In order that a plaintiff may succeed on the ground of innocent misre¬ 
presentation, it w necessary that three things should be established He must, 
first, show that the language relied upon does import or contain a represen¬ 
tation of some material matter, second, he must show that the representation 
IS untrue and third, he must show that ihe plaintiff in entering into the con¬ 
tract was induced so to do in reliance upon it ^ 

(F) Mureprestnlatton, tts test— > , ^ » 

It IS a wrong method of approach to construe the language of,represen¬ 
tation as the court tbinka-U should be construed according to the oidmary 
meaning of the words used The question is not whether the defendant in 


1 Graham \ Wtsttrn inAfaUan Inxuronca (1931) 

40 LI L R 64 at p 66 si/ also GoUtn^ 
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Momifactvers Inswanei Co v Hunt 5 

, (1941) 1 K B 293 G A Zttneh Gtnnal 

Acadint and LtaStltly Inturaaes Co v Leuin 6 
(1340) S C 407 
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3 S«S 35(a) Specific Rtlief Act 1 of 1877 7 
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w noi q\x«l\onor BcUcfor opinion tested sulijccuveiy It being 

a question of fact evidence of experts as to insurance prac»icc m y 


(B) T^Jfts of mattrtal fut, sonte instances 

C rtam general propomions arcwcU established as to t>pes of material 
fact although th-re can be n > rules of umvcisal app'ication as the question oi 
matcrialitv^ as has alrcadj been noticed* depends on th- CircumsianC'S proved 
It) evidence in each cas-* Nor tan the decided eases give more than an 
indication of what conclusion a court or arbitrator would oonie to in an> 
particular ease Tlicsc decided cases rule as a matter of law whether a 
particular fact is capable of being material and guidance may be had from 
the dicta as to the test to be applied ^ 

Tlie following are some instances of types of material fact 
Ordinarily, material facts arc grouped into twot^pes namely, (i) facts 
affecting the physical hazard, i <, any fact is material which leads to the 
inference, m the circumstances of the particular case, that the subject matter 
of insurance vs not anoidvnary risk, but is exceptionally liable to be affected 
by the peril insured agan st, and (t») facts affecting the moral hazard, i e , anj 
fact IS material which lc''d8 to the inference that the particular proposer is 
a person, or one of a class of persons, whose proposal for insurance ought to 
he subjected to special consideration before it can be decided whether it should 
be accepted ntallot accepted at the normal rate* Other types of mat rial 
fact, such as, (*ii) facts affecting subrogation rights, (ip) facts affecting title to 
the property, (p) facts referied to in proposal form including m the case of 
life insurance contract such as (a) health of the insured, (6) past illness and 
medical attendance, (<) temperate habits (d) residence and occupation (e) age, 
(ct)fACts of previous refusils, (ctf) existence of other insurances, (out) over- 
insurance and the like may come under any of the two mam types mentioned 
above 

(a) for facts affecting right of subrogation,® 


(i) for facts affecting title to the property,® 


(e) facts referred to in proposal form, these facts ore presumed to be 
material,®' 
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property) 
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L J (1927) A G 139 at p UV ptr Lord 
Dunedin Light of Ana fniurancr Co Lid v 
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437 (answers regarding Amil)' hijtory) 
AintmC and SluUgorler Lift Insurontg Ban& 
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3ttfro{ Chandra 48 C \V N 263 H'esUrn 
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C IV N 759 1942 Cal 412 , Atanjfae 
tursrs Lift Insuranct Co Ltd v Hoftdasi 
42 C \V N 823 1939 Cal 8 

(answers as to medical questions) Muthappa 
CAsUter v Assurance Co Ltd f L R 

(1944) Wad 842 1944 Mad 281 Bosl 
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5S9 (wrong answers m application for 
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5i (misstatement in motor insurance pro¬ 
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to Fraudulent suppression of material facts—Policy is vitiated — 
^Vhether a person i « , the assured, is guilty of a fraudulent suppression of 
material facts has to lie judged by the standard laid down in section 17 of the 
Gontnet Act, 1 1 , whether there was a suggestion as a fact iuggeitifl falst 
of that which was not true by the assured who did not beli'^ve it to be true or 
whether there was an active concealment of a fact suppressto cert by the assured 
having knowledge or belief of the fact Where falsification or concealment has 
an important bearing m obtaining the imurcr s consent, the assured could not 
take advantage of the c^planniion to section 19 of the said Act (Contract 
Act), the principle underlying the said explanation being that a false represen¬ 
tation whether fraudulent or inno ent, is irrelevant if it has not induced the 
party to whom it is made to act upon it by entering into a contract ^ 

lUustrattons 

(t) A had been treated, a few months before he submitted a proposal 
for the insurance of his life with B compiny by a reputed 
physician for ailments, such as, anaemia, shortness of breath and 
asthra A did not disclose in his answers to the questions that 
he suffered from these ailments and he also made a statement 
that he had not be« n treated by any doctor for any such serious 
ailment Held A was guilty of a fraudulent suppression of material 
facts and the policy issued to him was vitiated ^ 

(»i) A was a heavy drinker and afflicted with «ypluh8 In effecting 
an insurance on his own life witli B company he stated in 
answering the specific question concerning them in the personal 
statement that he suffered from no venereal disease and used to 
take alcohol occasionally Held, there was d liberate non¬ 
disclosure by A of syphilis and deliberate misrepresentation of 
his drinking habit and B was justified m repudiating its habiliiy 
upon the policy ^ 

(m) A effected an insurance on his own life with C company, the 
latter having accepted his proposal wiih a load of five years A 
eff cted anoihcr insurance on his own life wuh B company where 
he stated in answer to the question “Whether his life had ever 
been insured in any other company and to give particulars *, that 
he had done so with E company at ordinary rates without any 
extra premium being charged or lien or condition imposed Held 
iherc^ was fraudulent misrepresentation or suppression of material 


(le) ir imd V were partners and carrying on a business at V was 
suiTcring from defective gait and fatness of heart An insurance 
proposal on joint life plan by partners It'and Ton their lives 
was made with B company wherein V stated m the negative 
in answering the questions, such as, * Have you suffered within 
iim last five years from any serious illness, disease or accident’, 
‘Have you had any illness within the last five years” and m the 


tfuhootel \ t,»/« JniVTotHt CorporiUon «f 

India 10G2S C 814 

Kid 

[rdiij Cntral Int’jranct Co Lid y S P 
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affirmative m inswertnc the ctucsilon, such ai, *'VVhat hivi* Iwa 
>'ur us tal sta Cl orheaUb * HeUt th re was wjJful supprflwi 
of true facts and on death of V the other partner Ir could no 
recover on tJic policy * 


(p) A had two brothers and four sisters While effecting an 

with E company he stnted in the proposal form inaas^ 
the question of total number ofbrothcrs ind sisters tna , 
no brother and he had two sisters who wereahve 
the deaths of his broth rs and two sisters Htld ibit t 
were untrue and the company was not liable under the po > 


11 Agent of the insurer filling m the proposal form—E 
A person whi affixes his sigiatirc to a proposal which contain! 
ment which is not true, connot ordinarily escape from the con*cqucncc> 
therefrom by pleading that he chose to sign the proposal any 

statement without eiiher reading or understanding it Apart 
question of imputed knowledge, the insured by signing ttcf 

those ans\Vt.rs and makes (hem hts own and that would dearly be 
the insured signed the proposal without reading or understanding ! 
irrelevant to consider how (he inaccuracy arose if he has contract 

written answers shall be accurate ' 


In filling up the proposal form the agent is to be r ,hg agent 

amanuensis of the propos'r and the knowledge of ^ 

could not be imputed to the insurer * But in v London, f*i,, ^gnt 

Glasgow /lijufcnca»the Court of Appeal held that the ^ ^ ♦«. acUifn 

was the knowledge of the insurer and hence insurer had no deJenc 
by the assured that the answers were false paid 

followed m other countries® Even misappropriation of pretni . pg^icy* 
the agent of the insurer would not make the insurer liable under 
But two instances can be cited where the policy cannot be avoi ^ 
ground of untrue statements, namely (») when it is the agent afief 

proposal * and (ij) where the agent fills in answers m the proposa 
the proposer has signed it and without bis knowledge ^ 

12 Statemeuts tn proposal and declaration ^‘**'**'f ^YiT 
Englisb, the proposer not knowing English—^ 


^ ^ t' f>elhaikcr \ Hisitrn Jnita l,tft Jnsttraru0 

Co UJ )93lNa9 325 srf alto Glutman 
V LnneashiTt and G^nernt (1927) A C 139 
and Eatr v ^islienit EmPhjtrS Melud 
(1937) 9 All E R 193 (in case o( fire 
imutanct) set also CuurttiisiT Assuranct Cc 
Lid V RuilomjiCa 162 IC 443 re^rd 
in? sialetDcnts in proposal form of joint 
policy of husband and wife too MoJng 
Af^al Mej/ig v A no India Assurane/Co 
Lid 1937 Rang 262 

2 Light of Asia Intj/anee Co Ltd v KtaaSoya 

VA% 40 C W N 1016 1936 Cal 437 

(the question relates to famity bistosy of 
the assured) 

3 Sriityjjfl 5»lfjr V Premttr Lift and G nsrat 

inmrane* C« Ltd I L R (1957) My« 
301 1956 Mys 53 sre Dii^ar \ Reek Lif* 
Asswanet Co <1902) I K 11 516 
4 5#a:»A Im# JJrf/ % Hood Transport end Ctnsrol 


.» « 0'“" R 3! 

Corporation (1933) 50 T t* 

(1948) 2D I R fP, ,f 
Sankar v Grishom Lift o. lii 

140 1 C 575 266 l!*’/ 

D„eetoas Bant Ltd 11 ^ Bank Ud 
Ranj 166 affi incd as ,‘’3 Raa, 

V IbUonlnsuronee Co q j 

63 39 C 5V N 270 1 *ju ^ 

UniutTSal Fvt andCtnfrdlni ^^2 19^* 

V Shtep Skin Htoi 12 
Johnstn 

. /. Jingi Ptinfo 
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Debt V New Indta Assurance Co the principle of law has been 

laid down thus “It is a well-established rule of law that in the case of 
a person who is illiterate or who is not in a position to read the contents of 
a document, the contract cannot be imposed upon him simply because he 
has endorsed his signature thereon unless further it is proved that he did 
that after understanding the contents of the same In other words, the rule 
of law IS thit pen must go with the mind and unless both the elements are 
present, it cannot be said that the document is his ” In the said case the 
statements in the proposal and declaration forms were rec irded m English by 
the assured who did not know English But his signature was accompanied with 
a sp cific statement in Hindi **Samaj kar saht kiya’* This endorsement 
'Saniaj kar sahi was held to prove that those particular portions of 

the forms were written in the pen of the assured but not that they had been 
written after he had fully understood their contents which were admittedly 
allwiitlen m English In the case of such a person, in order to bind him 
with the knowledge of what is stated in the document like these, it is necessary 
that the party on whom lies the initial onus to prove that fact must give inde¬ 
pendent evidence to support the conclusion that the same had been signed by 
him after he had fully understood their import ^ 


13 Policy when can be avoided, burden of proof —By this section, 
the nice distinction created by the doctrine of warranty under the English 
Common Law has been eliminated The effect of this section is that after 
the expiry of the two years in either of the cases contemplated therein, the 
insurers are prevent d from relying upon the usual term that the truth of the 
statements made in the proposal form and answers in the declaration, form 
the basis of the contract Under the section, the policy cannot be avoided 
on the ground of misstatements or untrue answers unless the insurers are 
ible to establish (1) that the statement was inaccurate or filse, (2) that such 
statement was on a material matter or that ihe statement suppressed facts 
which it was material to disclose, (3) that the statement was fraudulently made 
by the policy-holder, and (4) that the policy-holder knew at ihe time of making 
the statement that it was falso to his knowl'-dge or that facts which it was 
material to disclose had been suppressed This provision places the burden 
of proof on the insurer to establish the above circumstances and unless the 
insurer is able to do so, there is no question of the policy being avoided on 
the ground of misstatement of facts The courts will not be satisfied with 
proof which falls short of showing that intentional misrepresentation was made 
with the knowledge of perpetrating fraud The onus probaadt, m all such cases 
rests heavily on the party alleging fraud The insurer cannot avoid the 
consequences of the insurance contract by simply shoWing inaccuracy or falsity 
of the statement made in the proposal for insurance, or m any report of 
ihe medical officer or m any other document leading to the issue of 
policy ® 


In a burglary policy, a defence of concealment of material facts is also 
available to the insurer, which, if established ^sil\ avoid the policy In order 
to establish its defence of concealment, the insurer must prove (1) that the 


1 (1Q59) Pat 540 at pp 5W-5t7 

2 f t-Ila A’tmel v Orirtlaf 

ttft Attirmet Ct Hi I U Tt {\95S) 
Mai 205 l9jtMad 636 Mm 
chit Utvraae 0 Co Hi v Onkaraf'tta I9J4 
Ma.l 674 152 1 a 654 

3 IniuTonci Co Ltd v Ptli Pair^aafiSi 

I I U (1%I) Punj 353 1%1 Puoj 253 
malio Nnr InJia Co v SJothaiia 


1962 Atsatn 65 (where bur4en h Id noi 
diichargcd bv the ini irer) Btnirau DAi 
V hmlnixa AitvofinCo Ltd 1959 Pat 
540 (held birdco nit dn-H»fg<-dl Bal 
kruhoiv Xreloita inaravi Co I9j) 
Ptt 10’* (held ‘>urdcr> diichir^cl) t 
India Asrraxtt Co UI r T S /ttfki 
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Dot ditcharged) 
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premuim but lie cinnot nvoid (he policy on (he ground of misstatement of 
ngi* When once the age is admitted the insurer should be precluded from 
disputing the correctness of it unless the admission was procured by fraud ' 

46 The holder of i policy of insurance issued by an insurer 
in respect of insurance business transacted in 
Apptiauon of indwn hidi I iftcr the commeiicemcnt of this Act shill 
right, notuithstanJm^ inytliing to the 
contrary contained m the policy or m any igree- 
ment relating thereto, to receive payment in India of any sum 
secured thereby and to sue for any relief in respect of the policy 
m any court of competent jurisdiction in In lia , and if the suit is 
brought in India any question of law arising m connection with 
my such policy sluU be determined according to the law in force 
in India 


Provided that nothing in this section shall apply to a policy 
of marine insurance 


sruopsis 


LtgtslaUtt thanges 
0 jt<t and ttopt 
ApphtahxUiy 

Ththoldtfofa poUty of tnsurantt, 
mtanxng of 

'*/nn<rdn« buMt$t Iransadtd in 
Indie " 

paymtnt of any turn ** 


••Sui fot my ttlxtf tn rtspecl of tk« 
poUty " 

*'In any tourt of compettnt jurtsdtc-’ 
hen \ forum of futt 
Any qutstxon of taw ortsxng shall bs 
di'srmxned aetordxng to ths law tn 
fout in India 


1 Legislative changes—(a) The word "India** occurring m the *-c- 
tion was substituted for the words **thc States” by Act LXIl of l9o6 

(i) The proviso to the section was added by Act VII of 1944 

2 Object and scope —A good deal of business m contracts of jniuraacc 
xs international in character and a conflict of law irises when a pobey of 
insurance has to be dealt with in a country other than the couatiy bribe 
law of which ihe original contract is governed The rule of fer Ua e-tiredut 
IS that the law of the country where the contract is made goveras the coiiract 
and the rule of/r*/wi soluUonxs, is that the performance 0 ^ contract ,t 
go% erned by thr law and usage of the place where the 

I e the lasv of the place where the moneys arc OivabU 

section IS to overcome the difficulty that may anie in thr ‘Jf 

two principles to polices of insurance other (ban ts.£r^tinjsxf aiofcsaid 

This section confers certain rights onthe w 

an insurer m respect of all kinds of insurance irts-r-T ^ issued bv 
business innsacicd in India after the com ^ ^ mirmr iri~s> 

The rights conferred are— 


.’’raarme insora'^’' 
■ ^ Insurance 


(i) right to recetvo payrarni m ^ 

IS to rccc.ve polag- 


I Alonfklal Koltdaf Yerhihirt 

Co Ud 41 Bom L R 353 
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respect of the policy are ordinarily paid la India and not whether the contract 
of insurance IS made in India If the premiums are paid in India the trans¬ 
action of insurance business must be deemed to have been transacted in India 
irrespective of the fact that the contract of insurance is made outside India 
In such circumstances a foreign insurer cannot take the plea that the claim on 
the policy should be governed by the laws of his country or a suit on that 
policy must be instituted m a Court ol his origin But such business must not 
relate to marine insurance 

6 ‘‘Receive payment of any sum*' —This section in mandatory 
language conlets upon the policy holder, in respect of all clasi>es of insurance 
business transacted m India except the business of marine insurance, the right 
to receive payment in India ot any sum secured by the policy Even where 
the policy provides that payment should be received m a country outside India 
such provisions m ilie puiioy will not stand in the way of the policy holder to 
claim or enforce hia right under this section and the insurer, in such circum¬ 
stances, shall be obliged to pay the policy money m India 

In England, policv moneys under policies governed by English law are, 
sometimes, expressed to be payable in a foreign currency In such a case the 
English Court awards the sum due in sterling and not m any other currency 
and the rate of exchange of the day when payment was due is made applicable 
to the particular currency to which the contract referred ' 

The policy holder m India shall receive the policy moneys in Indian 
coins irrespective of whether the contract was to pay m a foreign currency and 
It IB not necessary to convert the foreign currency in Indun coins at any pre¬ 
vailing rate at any lime, vshether at the time when the policy money became 
due and payable or at the time when the judgment m respect of the policy, 
when a suit is brought, was pronounced 

7 “Sue for any relief in respect of the policy ’ —The section also 
confers right on the policy-holder in respect of non-marmc policy effected in 
course of insurance business transacted tn India to sue for any relief in respect 
of such policy In other words, the section confers on the policy holder the 
right of suit in respect of the policy irrespective of any clause to the contrary 
being contained in the policy m question Thus, if there be a term in the 
policy that any suit under the pohev will be tried by Court 'X' outside India 
and not by any Court in India, the term will not prevent the policy-holder 
from bringing a suit under the policy in India 

The word “rchef" means the remedy which the courts of justice grant 
to suitors When a person s legal rights arc infringed by commission of civil 
injuries he comes to civil courts for redress as there is no wrong without a 
remedy The remedies which a civil court grants may be classified into two 
kinds, namely, (i) specific relief, t «, by which the suitor obtains the very 
thing to which he is entitled, and (w) compensatory relief, i # , by which he 
obtains not that very thing, but compensation or damages for the loss of it 
The relief may also be preventive one, i « , by way of injunction 

A right to ‘sue for any rclier includes *a mere right to sue,' i e , uncon- 
nccted with the ownership of any property, that is to say, unconnected with a 
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Tha expression “carries on business” has also been held to relate to 
business in which a man may contract debts and is liable to be sued by 
persons having business transactions with him ^ According to section 20, 
Explanation II of the C P Code, an incorporated compeny can be sued at 
its principal place of business or if cause of action arises at some other place 
and It has got a subordinate place of business at that place also The mere 
fact that the principal place of business has been shitted to another place 
will not transfer the right of the plainiifT to bring a suit at the latter place * 
But an insurer carrying on business in Bombay employs an agent in Madras 
who acts merely as a post office, forwarding proposals and sending moneys, 
he cannot be said to be carrying on business m Madras ^ So also where a 
policy was effected through a local agent of an insurer in Madras and was 
accepted by the insurer m Calcutta, the local agent at Madras not being 
authorised to accept proposals, it was held that the policy was effected in 
Calcutta and ~not m Madras * Similarly, where A insured his life for the 
benefit of his wife with an insurer in Calcutta and the business of the said 
insurer was subsequently taken over bv another insurer in Madras, on a suit 
being filed to recover the insurance amount, it was held that the contract 
having been completed m Calcutta, the proper person to sue was the Official 
Trustee of Bengal ® Again if no pan of the cause of action accrues at the 
place of the branch office the mere fact of the Corporation having a branch 
office at the place will not give the court jurisdiction® In English law, a 
company can carry on business in several places Thus where a company his 
Its bead office in London where the directors meet and control the company’s 
affairs, but has us factory at B within the district of Cardiff, it must be held 
that the company resides m London but carries on business both in London 
and at B Again, where a policy of insurance was effected with an insurance 
company the head office of which was at Delhi the proposal for the policy 
was made at Delhi aud was accepted at Delhi ind the money was also payable 
to the nominee at Delhi On the death of the assured at a place m Hyder¬ 
abad Stale, the nominee brought a suit at Nagpur where the company bad a 
branch office, it was held that the court at Nagpur had no jurisdiction to 
entertain the suit ® 

The expression ‘cause of action’ may be defined as being the fact or facts 
which establish or give rise to a right of action or ihe existence of which 
entitles a party to seek redress in a court of law The facts which comprise 
the cause of action are those which must, if traversed, be proved by the 
plaintiff to enable him to obtain a judgment in his favour In other words, 
cause of action refers entirely to the grounds set forib in the plaint as the cause 
of action, I < , to the ‘media’ upon which the plaintiff asks the court to arrive 
at a conclusion in his favour It does not comprise every piece of evidence 
which is necessary to be proved to entitle the pUmiiff to a decree The test 
in determining whether an allegation forms part of cause of action is whether 
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of or of assignability or transrerabiUty of the policy all such questions arc 
questions of law and such questions are to be determined according to the law 
in force in India and not in accordance with law as prevailing in the country 
of the origin of the insurer It may be remembered that questions of law and 
fact arc sometimes difficult to disentangle t 


47 (1) Where m respect of any policy of life insurance 

maturing for p lyment an insurer is of opinion 
coutt°'°' reason of conflicting claims to or 

insufficiency of proof of title to the amount 
secured thereby or for any other adequite reason it is impossible 
otherwise for the insurer to obtain a satisfactory discharge 
for the payment of such amount, the insurer may apply to 
pay the amount into the court within the jurisdiction of which is 
situated the place at which such amount is payable under the 
terms of the policy or otherwise 


(2) A receipt granted by the court for any such payment 
shall be a satisfactory discharge to the insurer for the payment of 
such amount 


(3) An application for permission to mike a payment into 
court under this section shall be made by a petition verified by ’an 
affidavit signed by a principal officer of the insurer setting forth the 
following particulars, namely,— 

I ^ 

(а) the name of the insured person and his address , 

(б) if the insured person is deceased, the date and place 

of his death , 

(c) the nature of the policy and the amount secured jby it, 

(d) the name and address of each claimant so far as is 

known to the insurer with details of every notice of 
claim received, s v ^ 


(e) the reasons why in the opinion of "the insurer a satis¬ 
factory discharge cannot be obtained for the payment 
of the amount, and 


(J) the address at which the insurer may be served with 
notice of any proceeding relating to disposal of the 
amount paid into court 

(4) An application under this section shall not be enter¬ 
tained by the court if the application IS mide before the expiry of 
six months from the maturing of the policy by survival, or from 
the date of receipt of notice by the insurer of the death ot the 
insured, as the case may be 


* 41*^. lafctiy V Sonatan Data 6 

C. \S N 626 , itt atio Vnwi of India ' 


Bharat Fm and Gtarrei Jntvanet Co Lid , 
1 L R (196!) I Punj. 271 ’57 
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life insurance but they are not applicable to any policies of any oth*r classes 
of insurance, such as, fire, marine or miscellaneous ^ 


3 Object and scope —The object of the section is to afford protection 
to an insurer from paying any claim on a p ilicy of life insurance to any 
wrong person or from involving in a litigation by filing on interpleader suit in 
case of conflicting claims or insufficiency of proof of title This section also 
relieves the insurer, when he pays the money under the policy in such cases 
to court, of his responsibility under the said policy and be obtains a discharge 
for the payment of the said amount 

The section presents a complete code as to when, under what circum¬ 
stances, m what manner and m which court an amount due under a life policy 
can be paid into court Payment of policy money can be paid into court 
only under three circumstances raentio icd in the section, namely, (i) where 
there is a conflict of claims, (ii) where there is insufficiency of proof of title to 
the amount due under the policy m question, or (in) where there is any other 
adequate reason Permission to make a payment into court has to be 
obtained by means of a petition supported by an affidavit to be affirmed by 
the principal officer of ihe insurer and it has to be filed after the expiry of six 
months from the date when the policy matures by survival or from the date 
of notice of the assureds d^ath received by the insurer The petition for 
permission must set forth the particulars mentioned in clauses (a)to(/)of 
sub section (d) The court permits such payment into court when it will 
appear to it that a satisfactory discharge for the payment of the amount cannot 
otherwise be obtained by the insurer 


In English law, under the Life Assurance Companies (Payment into 
Court) Act, 1896 (59 Vict, c 8) life insurance companies who are not friendly 
societies, have the option to pay into court, “moneys payable by them 
under a life policy in respect of which, in the opinion of their Board of 
Directors, no sufficient discharge can otherwise be obtained The advantage 
of payment m under the F nglish Act * is that the company can thereby get 
an absolute discharge against all claims present and future and not only, as 
in the case of interpleader, in respect of an existing contest between rival 
claimants Thus where difficulty arises from the fact that the person’ entitled 
to sue at law cannot be ascertained, or from the fact that the company has 
had actual or constructive notice of equitable claims from persons who cannot 
be ascertained, or generally where owing to amateur or bad conveyancing the 
title IS not satisfactory, the Act provides the company with a simple way out 
of Its difficulties”* Proviso to section 13S of th- Liw of Property Act 
(15 Geo 5 c20) permits any insurer to pay money into court und'*f t}}^ 
provisions of the Trustee Act, I9i5 (15 and l6 Geo 5, c 19) which h'* 
not otherwise pay in under the Life Assurance Companies (Pav/neot 
Court) Act l89o, except the money payable under a life policy Such 
is permitted'on two grounds, namely, (a) where an assignment fij- 

s-ction IS disputed by the assignor or any person claiming 
(6) where the claim is by assignee under the section and thert; ip 
or conflicting claim to the policy When neith-r of thr 
namely. Acts of 1896 and of 1925, comes to the insurer^# ♦ ti '• 

remedy is in case of conflicting or competing claimSy 
pleader suit.® The provisions of the Act of 189d do not . * 


1 
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upon ^ But no succession certificitc is neccssnry when the policy n under 
the Mamed Women’s Property Act * 

^^hcrc the proof will be suHicienl or where it will be insufBcient depends 
upon the facts and circumstances of eich case and no general set of rules can 
belaid down in this regard But proof that is reasonably satisfactory will be 
sufficient unless a bonafSt insurer forms an opinion to the contrary ^ 

As regards proof of death, sec Doylt v Ciiy of Glasgow Assurance * 

(C) Any other adequate reason —What will be “any other adequate reason” 
from which the insurer comes to the opinion that a satisfactory discharge for 
the payment of the amount due under the policy is not passible will also 
depend upon the facts and circumstances of each case and no easy formula 
can be laid down m this regard loo An instance of this can be cited m case 
of lost policy and the claimant refuses to execute an indemnity stating the 
circumstances under which the policy was lost and declaring that a dihgent 
search has been made for it with6ut any result ^ 

iP) Court where the payment ts to be made —Ordinarily, the amount under 
this section payable into court has to be paid into the court within the 
jurisdiction of which is situated the place at which such amount is payable 
under the terms of the policy, but if there be no such terms m the policy the 
amount has to be paid into court having jurisdiction over the subject-matter 
of the policy on account of the cause of action having arisen in its jurisdiction 
or over the insurer on account of his residence or carrying on business within 
the jurisdiction of that court ** Thus, where the policy was effected at ‘A , the 
policy money under the terms of the policy is payable at and the death 
occurred at *C\ the amount payable under this section should be paid into 
court at but if there be no stipulation of payment at *B the amount may 
be paid into courts either at M’ or at 'C’ Similarly, where the amount 
under the policy is payable within the ordinary original civil jurisdiction of 
any High Court an application to pay the amount m has to be made in that 
High Court but where under the terms of the policy the amount secured therein 
IS payable at a place within the jurisdiction of a District Court such appli¬ 
cation has to be made in the court of that district ’ 

Under the Life Assurance Companies (Pa>ment into Court) Act, 1896, 
“any life assurance company may pay into the High Court, or where the 
head office of the company is situated within the jurisdiction of the Chancery 
Court of the County Palatine of Lancaster cither into that court or into the 


1 See Rnjommo v Rama 29 Mad 

12l Oriental Government Stturtij Reft 
Aisuratu* Co Rid v Venbiddu Amiriya 35 
Mad 162 Mahadev Pandta V Ram Aarerem 
Pandta 13 M L J 75 Gresham Rife 
tnturanee Soc\etj Ltd v CcUeetor of Etairah 
1933 Coco Cas 1 Ckarusxla v 
Chandra 33 I C 157 Date lu v ^ttn Rtfe 
AsttranteCo 1935 Rang 2i{ lutii 
V R Hanvmaniha Rao 50 Mad 412 1927 
Mad 359 Baeckarem v Myanath 13 C W 
N 966 (FB) £rtuendfa\ ^ttadrtnath 33 
G \V N 1177 TvlstDebya v Btbhist 4| 
C \V N 985 1937 Cal 423 
2. Note 8 under S 38 and Notes 11 and 
12 under S 39 supra 

52 


5 Boanstein v Aeesdental Death (1861) D and 
S 782 tendon Guarantee v Fearnley (iPi/J) 
5 App Cai 911 

4 (1883) 53 L J Cb 527 miUarnt v SeUtifh 
IVtdotetFutui etc (1888)4 T L R 439 r 
Prudential v Edmonds (1877) 2 App 

487 Thompson v Thmpson, (19^) f / i 
E R 603 / ' f 

5 Set fdarnson v Altunee Asswaw/ i 

K. B 184 see aljo Buslancn > 
(l833)*rSim 635 Ctokait y tjj/ /‘‘•'f' 
^ Lj J Ch 5 v2 I / 'r tie- 

(1886) L. R i Eq 3^4 

6 See Note 8 under t, rjj 

7 Sts Note 21 uodi-/ % / f l/f ^ 
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which, >n the opinion of £eir Rn *rr? ^ policy m rcspctd 

erwise be obtained of Directors, no sufficient discharge can 


provides that when effect of sub-section (2) —Sub-scctioa (2) 

in pursuance of sub-sectmrfri*\ the court forany payment made 

ischarge to the insurer fr.n receipt by the court shall be a satisfactory 

Act of 1895 ‘ the reccTnt or of such amount Under the English 

ischarge to the comnanv fnr ®f the proper officer shall be a sufficient 

In th= case of “““ 

declare that the plaintiff"is''j''”i?“^ ’a'* “urt may, at the first htanng 
respect of the thm„ ' i JLfcnni all habihty to the derndantsin 
•heau.t^.f,, thinks thtr?.„.’ “"'"d him his costs, and dismiss him from 
“ntil the final disposal of th*Tuu *3 ”** ‘convenience so requires retain all parties 


ection (3) prescribes the a payment in sub-section (3)—Su 

,PO‘“niission to make^a followed in making an applicatic 

has to be court under this section Sue 

affirmed and sivne^ k” ^ petition supported by a 

must set forth the d int/ P*“>ncipal officer of the insurer and tl 
section, namely, the namr* mentioned m clauses (a) to (/) of 
r 50 far known to th^ I addresses of the insured person, of cac 
the latter whcreTt.ee insurer, specially the addrci 

PA«d into court may be serv^^ relating to disposal of the amoun 

^y deoth.ihedale and place case of the policy being mat-ird 

Hi. u** ^**“*®”* ‘hat IS ^whv insured person, the reason 

of fk he obtai'n^TH opinion of the insurer a satisfictor] 

‘’f the policy and the amoum.! ^®/?ytncnt of the amount, and the natun 
_ '^“‘'‘Secured by it 


Und secured by it - — 

.B96,* wheVin ^s’llranc'’/ comf"'’''''?' (I-'I= Assurance CempamM 

under the Act of 1895 u sha^^ d«ircs to make a payment into com 

uthorised officer, to be fir “'••’davit by its secretary or otht 

;r‘''"Sl'”'lh(nlashort descnDim"’'/^'* '•'= Art" a 

cliiiE.”'’"’"’•“•'■d thcrcunder*^fM'\°fi*^'‘”’‘1 ancording to lO Irrr 
ming an interest m or till,-'*^'’*^* statement of the no ices rccciv 
the ii” .'"’'I "'“hdraisnls if "“oney assured together with dales 

f Board of Directors, no Lm’’' «“>l<=i’=nt that in the opinion 

funh^’I’"’"" fourt fja ^hl discharge can be had otherwise d' 

and w'«yof mtJrL, ' ■•>' company to pays, 

rcceii^ ?”hy thccomn"!^”*^’ directed by the Cji 

rcceued thc«-'>f,.., °_i®®mpany to transm.r «e.„„,n.r.rnnvn.i 


nnH /.x way of interr.f hy the company to pay s 

rcceii^ ?”hy thccomn'in”*!’ directed by the Cj' 

fmv I ‘hcrc-'ficr, and it i},,|P *1^ to the paymaster any n> 

'V'h any petition place where the comp- 

S relating to the money » “mmons, order or notice of any procc 

nmTn^i’'''P°''''id^tno“t‘ "■> application aaVsect! 

S,ur, sPPh-utiMoV L “■'Jir which a Court m 

»nd-r ,h„ Tcction Sneh r"’"'" "“'""S “> P“'y 
—---uch circuoislnii-es arc that if the appheali 
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IS made before the expiry of six months («) from the maturing of the policy 
by survival or (fe) from the date of receipt of notice by the insurer^ ol tne 
death of the miured What this sub-section says is that an insurer s right 
to apply to the Court to permit him to pay the amount into Court shall not 
accrue until after the expiry of six months from the date of maturing o 
the pilicy when the claim arises by sunivil or from the date of his receiving 
notice of the death of the insured when claim arises by death ol the 
insured 

Under the English Rules stated above no such restriction 
imposed on the powers of the Court but Rule 3 of the said Rules of 1896 
provides that “no payment shall be made into Court under the Act where any 
action to which the company is a parly is pending in relation to the policy 
or the moneys thereby assured except by leave of the Judge to be obtained 
by summons in the action ** In case of an interpleader suit, proviso to 
section 88 of the Code of Civil Procedure says that where any suit w 
pending m which the rights of all parties can properly be decided, no such 
suit of interpleader shall be instituted 

8 When the amount to be allowed to be paid into Court, Court's 
duty subsection (5) —Stib-s'*ction (5) impo«es two duties on the Court 
Firstly, the Court shall allow the amount to be paid into court onl> when 
U appears to it that a satisfactory discharge for the payment of the amount 
cannot otherwise be obtained by the insurer Secondly, the Court shall 
invest the amount in Government securities pending the disposal of the 
insurer’s application The sub section is intended to be an cfiective safeguard 
against entertaining each and every application of the insurer irrespective 
of Its merits It is not insurer’s opinion that a satisfactory discharge can 
not otherwise be obtained that matters but that it is the satisfaction of the 
Court in this regard which would be the sole criterion for entertaining an 
application under this section If the Court is satisBed from the perusal 
of the application that a satisfactory discharge would otherwise be ootainecl 
by the insurer, it must not entertain ihc application aid would refuse to 
petmit the insurer to pay the amount into Court 

9 Insurer s duty after application and costs of the application 
and proceedings sub sections (6) and (7) —Sub section (b) provides two 
things It provides for the insurer's duty after the application under this 
section has been made The duty lies m his transmitting to the court 
every notice of claim received after making the application under sub¬ 
section (3) Under the English rule aforesaid the company is to transmit 
forthwith to the paymaster any notice of claim received by it after the 
affidavit With a letter referring to the title of the affidavit Bat under this 
Act the insurer is to transmit such notice to the court and he should do so 
also by means of a petition which must be accompanied by the notice and 
such petition need not be accompanied by any affidavit The transmission 
should not be made by a letter 

With regard to the costs of the application under subsection (3) they 
are to be paid by the insurer But with regard to the costs of the proceed¬ 
ings or otherwise in connection with the disposal of the amount paid m o 
ourt, they shall be in the discretion of the Court Costs in any suit or 
proceeding generally follows the event but the Court has power to order 
r Its reasons m writing Section 35 (1) 

Of the Code of Civil Procedure provides that 'the costs of and incident to 
ail suits shall be m the discretion of the Court, and the Court shall have 
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full power to dctemme by whom or out of what property an 
extent such costs are to be paid, and to give all necessiry 
th“ purposes aforesaid ’* Even the Court has power to « 

costs at any rate not exceeding 6 per cent per annum, and sac 
added to the costs and is recoverable as such ’ 

Sub-section (7) also provides that if any claimant applies to 
to withdraw the amount paid into Court notice to every oUie 
claimant has to be served at the costs of that claimant who dcsi 
draw the amount 

10 Court’s duty sub-sections (7) and (8) —Sub sections (7) 
cast certain duties on the Court dealing with an application 
section (3) Firstly it shall cause notice to be given to ^ secondly, 
claimant of the fact that the amount has been paid into t^o . jj 
when a claimant applies to withdraw the amount so p^iu m , 

shall also cause notice to b, given to every other ascertainc jijpojjl 

and thirdly, the Court shall decide all questions relating to 
of claims to the amount paid into Court 

The expression “ascertained claimant” under insnK^ 

include all claimants whose names and addresses are given fcoJi 

in his petition under sub section (3) and also the .tition 

whom the insurer has received after the filing of the „odcr 

re pcct of whom the insurer has transmitted notice to the oour 
section (6) 

' ^ II ouCStlOO* 

Sub-section (8) has empowered the Court to decide a j f 

regarding the disposal of the claims to the amount paio mt pf 

the Court has power to decide m case of conflicting entill*^ 

insufficiency of proof of title to the policy as to who is / 
the amount as between all the claimants 

11 Interest, payment of—There is no provision m it fiadi 

whether Court can allow interest on the amount to the person t-.jiq paid 

entitled to the amount Sub-s'‘ction (5) provides that the amou it i* 

into Court, it shall invest the same in Government secunti« an ^^jucUvC 
intended that the amount will not he m the custody of the rcruc oo 

of interest The Court has discretion to pay interest that will ® also 

s cunties to the rightful claimant In awarding interest the 

exercise its discretion as given to It by section 34 of the C P Go c 

An insurer should not be saddled with liability to pay any give 

he IS in default lo be cniitled to interest the claimant roust be a 


the insurer a valid and legal discharge® 

47 A (1) In the event of any dispute *^^,,rance 

n,. M i r mentofa claim on a policy of hfe ^ 

inturanc/poh*”^* issunog a sum HOt e'ccceding ‘ us not 
rupees (exclusive of any profit or D> 
being a guaranteed profit or bonus) issued by an eeii a 

of insurance business transacted in ludn, arising bet 
claimint under the policy and the insurer whO issued the p__ 


1 S SSlMofC P Code 
2. IWIi^ V /J , i»li Ff^Pirt \lKlnit Lif* 
<I&30)1SCS D IC) wobo iUMettr- 


Atf/Mi Pfiliry (1937) Ch 1 
Thoms,-, (1119) 2 K 0 7jj 
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or has otherwise assumed liability in resoect thereof, the dispute 
may at the option of the claimant be referred to the Controller for 
decision, and the Controller may, after giving an opportunity to 
the parties to be heard and after making such further enquiries as 
he may think fit, decide the matter 

(2) The decision of the Controller under this sub-section 
shall be final and shall not be called m question in any Court, and 
may be executed by the Court which would have been competent 
to decide the dispute if it had not been referred to the Controller 
as if it were a decree by that Court 

(3) There shall he charged and collected in respect of the 
duties of the Controller under this section such fees whether by 
way of percentage or otherwise as may be prescribed 

srmpsis 

1 Lestitotive ehangef 5 Ftnality of ControlUr's dtciston and 

2 Object and scope tts exeeutabtlity sub^seetton (2) 

3 Appltcabtlity 6 Fees payable cn referettee^ suo-sec~ 

4 CoatroUer*s jurtsdtctton to decide tton (3) 

dispute sub-section (1) 

1 L«gi8lative changes section has been inserted hy Act XLVII 

of 1950 

2 Scope and object —The object of the section is to have a sp-edy 
disposal of any dispute relating to claim on small life insurance policies with* 
out the claimant having taken resart to a court of law for enforcing his 
claim The claimant has the option to have his claim, in the event of any 
dispute, settled on referring same to the Controller 

The section confers power on the Controller to decide any dispute 
between a claimant under a policy of life insurance not exceeding Rs 7,030 
in value and the insurer when the same is referred to him by the claimant 
The Controller usurps jurisdiction to decide the dispute in respect of a claim 
onlv when it is referred to him by the claimant He has no pqwer to decide 
under this section on a reference from the insurer His decision in such 
dispute has been made finaL It is neither appealable nor can it be called 
in question in any court His decision has the force of a decree of a civil, 
court and is executable by the court having jurisdiction as if it is a decree 
passed by such court TheCmtroUer has also been empowered to charge 
fees cither by way of percentage or otherwise as may be prescribed 

Z Applicability —The provisions of this section apply only to a 
policy of life insurance where the assured sum does not exceed Rs 2,000 
(exclusive of any bonus or profit which is not guaranteed) The provisions 
of the section do not apply to any other class of insurance business For its 
application the policy must have ben issued by an insurer m respect of life 
insurance business transacted m India The claimant under a policy of life 
insurance is the only person who can invoke the provisions of this section 
The section shall also apply to Life Insurance Corporation of India 

4 Controller's jurisdiction to decide dispute sab section (1) — 
Sub-scction (1) confers power on the Controller to decide any dispute 
out of claims on small life insurance policies He can exercise 
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mem of™ t^erelate lo Ihesclllt 

life policy must not assure a « ** *rc on a policy of life insurance, (f) the 
“elude any bonus or profit excew W ’“eli sum ”>“>1 

must be issued by an insurer ” 6 " 2 ranteed, (/) the life policy 

India, (j) the dispute must arise fA he?.' ‘"surance business transacted in 
tbe insurer who issued the n i * iretween a claimant under the policy and 
who has others™ ”sumed'^l^ih’'i'.“"^'’^‘'“"'”" '>■'mid claimant and one 
dtsputemust ha«S refer? S' >'v respect of the said policy, and (4) the 
decision •'V ‘hee said claimant to the Controller for 

(a) to give an opportunity" to t'he has been given the discretion 

further inquiries as he may th.nlf heard, and (4) to make such 

regard the Controller musTact iud.S.''n his discretion in this 

ot a decision in respect of the i “ “’’f “"d not arbitrarily Before arriving 

ree that natural jus.S«‘.,'’„o';'v.oS' '"' 

tion ( 2 )—Sub-section^ 2 l'*'m'!h''*.u*"a**°“ *** osecutability sub-sen- 

referred to him m accord??!?^ ,h'•^“‘roller in any dispute 
questioned m any C™ rT. « L(I) final so that it innot be 
decision can he called in oieoie*"''i" Court whereby hi! 

jurisdiction over the said^ ‘he Civil Courts having 

therein the Controller’/rfs.^ 4 "^*^ entertaining any 

dispute, principles of >» challenged But where m deciding 

an opportunity . "'cU as statutory-provisions of the 

complied with, the Civil g*vcn to the parties have not been 

ntertam a suit for an injunction or wher a”n' Jurisdiction but a dutyW 

^ Other appropriate remedy > 

be executed by tl^e^ Co^r^wh'lch^'^w decision of the Contnller may 

dispute If., hadnot b/e„ been competent to decide the 

passed by that Court In oth/r ^ f as >f it were a decree 

given the force of a decree of decision of the Controller has been 

Hence, all questions rclatine to Court and can be executed as such 

also be challenged discharge or satisfaction of such 

provisions of the^Corf^i proceeding be fore the Court 

f the decree arc attracted thereto Procedure relating to the execution 

fh”prS?be'd fte“ erthe'.'?''' “-h-'otlon (3)-SuI>sect.on (3) 

, ^*‘SCd and collected m re^nfvr-» percentage or otherwise shall 

as nio" 24A of the InsSnri’n Controller under this 

ten or one rupee forearhA^ 'j prescribes such fees payable, 

toT”*^ (includ!ng?nv ‘hereof of the 

**? of * Govemr^^J^*^r I bonus} whichever is greater 

to shall be affixed on the Insurance Agent Licence Fee 

c Controller and superscribed with^i?^^*’®” letter referring the dispute 
“■J-- sign ature of the claimant 

fe^r^dccM.o 19Ct Punj ' 
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48 (1) Where the insurer is a company incorporated 

under the Indian Companies Act, 1913, or under 
Ditcciot! of iniuten Indian Companies Act, 1186, or under any 
m, compiniot. repealed therebv, and carries on the busi¬ 

ness of life insurance, not less than one-fourth of the whole number 
of the Directors of the company, the number to be elected not 
being less than two in any case shall, notwithstanding anything to 
the contrary in the Articles of Association of the company, be 
elected in the prescribed manner by the holders of policies of life 
insurance issued by the company 

(2) Only and all persons holding otherwise than as assignees 
policies of life insurance issued by the company of such minimum 
amount and having been in force for such minimUm period as may 
be presciibed shall unless disqualified under sub-section (2A) be 
eligible for election as Directors under sub-section (1), and only 
and all persons holding policies of life insurance issued by the 
company and having been in force at the time of the election for 
not less than six months shall be eligible to vote at such elections 

Provided that the assignment of a policy to the person who 
tooh out the policy shall not disqualify that person for being eligible 
for election as a Director under sub-section (1) 

(2A) A person shall be ineligible for election as a Director 
under sub-section (1), of any company, if he is a director, officer, 
employee, or legal or technical adviser of that company, or of any 
other insurer and shall cease to be a director under sub-section (1) 
if be after election acquires any disqualificuions specified in 
this sub-section or no longer holds the qualifications required by 

sub-.ection (2) 

Provided that nothing in this sub-section shall disqualify a 
person who IS an elected Director under sub section (1) and is not 
otherwise disqualified under this sub-section from being re-elected 

Provided further that the Controller may exempt any Direc¬ 
tor of a subsidiary company of the insurer from any disquihfica 
tion imposed by this sub section 

(3) The Central Government may, for such period, or to 
such extent and subject to such conditions as may be specified by 
It in this behalf, exempt from the operation of this section — 

(a) any Mutual Insurance Company as defined in clause 
(a) of sub section (1) of section 95, in respect of which 
the Controller certifies that in bis opinion owing to the 
governing raerabersbip of the company or to the 
ditions nature of the insurance contracts •' 
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bv It the application of the provisions of this section to 
the company is impracticable, or 
(6) any company in respect of which the Controller 
certifies that jn his opinion the company, having 
taken all reasonable steps to achieve compliance with 
the provisions of this section, lias been unable to 
obtain the required number of Directors with the 
required qualifications 

(4) This section shall not tale effect, in respect of any 
pany in existence at the commencement of this Act, until the 
expiry of one year therefrom , and in respect of any company 
incorporated after the commencement of this Act, until the expiry 
of two years from the date of registration to carry on life insurance 
business > 


smopsis 


Director subsection (2A} 
Powers of the Central Gownmnt 
subsection (3) , . 

men the section h come into 


subsection (4) . 

Procedure at election of Dtretloft 
subsection (5) 


1 Legislative changes 

2 Appltcabtlilj 

3 Object and scope 

4 Directors of life insurance cm* 

panics subsection (1) 

5 QjioliJicattons of persons to be elected 

as Directors, sub section (2) 

6 Disqualtficttltons of a policy holder 

1 Legislative changes —(a) The words and figures *!jf 

Indian Companies Ace, 1882 repealed thereby” occurring m 
(1) were inserted by Act XI of 1939 the words "the number to be electea 
any case” occurring in the said sub-section were inserted by Act X 
1950, and the words "shall notwithstanding anything issued 
company” occurring in the same sub-section were substituted by Act iv 

ori94I 


(4) Sub-section (2) was inserted by Act XIII of 1941, 

“unless disqualified sub-section (20A)” were added by Act VII of 19^^ 

(«) Sub-section (2A) was inserted by Act VII of J944, and second provu® 
to sub-section (2A) was substituted by Act XLVIl of I9a0 

(rf) The words * Controller*' and ‘‘provisions of this section” occurring • 
sub-section (3) were substituted by Act XLVIl of 1950 

(0 The original sub-section (2) was re-numbered as sub-section (4) 
Act XlII of 1941 


2 AppbcabilUy —The provisions of this section arc applicable to a® 
iMurer who is a company incorporated under the Indian Companies l 
1913, now under the Companies Act, 1956 and who carries on a business 
life insurance These provisions arc also applicable to insurer coropa»7 
carrying on a composite insurance business including life insurance business 

3 Object and scope—The object of the section is to permit nlccun® 
ofM least two Directors from amongst the policy holders of a company 
111 l^ard of Directors, which, but for the provisions of this section, is not possi 
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either under the G'jmpinies Act or under the Articles of Association of the 
company as for their election to the Board they must first be shareholders of 
the company Although under the Companies Act, 1956, a Director has been 
defined to include any person occupying the position of a Director by whatever 
name called,' yet certain restrictions arc imposed by the Articles regarding 
a Director’s requiring qualification shares within a specified time and until 
that IS done his appf'intmcnt becomes automatically cancelled after the expiry 
of the said period Bin there is no statutory requirement that a Director must 
hold any shares at all If the Articles do not provide for any share quali¬ 
fication, the shareholders have the option to elect any person nototheruise 
disqualified as a Director In practice, almost all the companies provide in 
their Articles for cer am qualification shares for a Director The object of 
the section is principally to overrule such provisions in the Articles of 
A«sociation m the appointment of Directors without the requisite share 
qualifications provided they arc otherwise qualified to be elected uithin the 
meaning of this section In the United States of America, under some statutes 
policy-holders arc eligible to election as Directors, although they are not 
stockholders * 

This section lays down that not less than one-fourth ot the whole number 
o the Directors of the company shall be the holders of policies of life insurance 
and the number to be elected must not be less than tuo in any case The 
election of policy-holder Directors will be done m the prescribed manner as 
provided in the Rules The section also lays down the qualifications and 
disqualifications for such Directors to be elected as such and the persons who 
will vote at such elections The section further confers discretionary pow r 
upon the Central Government to exempt any company or any Mutual Insurance 
Company from the operation of this section Besides this section provides 
that the provisions therein shall not take eftect until the expiry of one year 
from the commencement of this Act when the company was and is in existence 
at Us commencement and two years from the date of registration to carry on 
life insurance business when the company is incorporated after its commerce- 
ment 

4 Directors of life insurance companies sub section (1) —Sub¬ 
section (1) la)S down that minimum number of Directors inthcBoard of Directors 
of a life insurance company incorporated under the Companies Act 19o6 
and under any of the previous Acts repealed thereby should not be less than 
one-fourth of the whole number of the ^Directors of the said company and of 
which the number to be elected not being less than two in any case from 
amongst the holders of policies of life insurance issued by the company The 
minimum number of Directors thus provided in this section from amongst the 
policy holders should be so even if the Articles of Association of the company 
provide tOiherwise Ordinarily, under the Companies Act every public 
company shall have at least three Directors but it may fix the maximum number 
by US Articles and where the company adopts the Regulations m Table A as 
Its Articles the latter provides the qualification of a Director to be the holding 
of at least one share m the company 3 If, foe instance, the Articles of a 
company provide that the number of Directors should not be less than three 
or more than twelve, and if the company actually functions with only eight 
Directors, at least one fourth of these eight Directors must according to this 
section be Directors from amongst the policy holders of the company, i e , two ol 


I SteS 2( 13) of the satd Act 
* Lord V Eguttailt L\ft Atsuranet Soiutj 194 
N Y 212 
53 


3 Stt R 6^ of Table A and Sj 252 
Cotnpanies Aa, 1956 
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the Directors and they must be elected from amongst the policy holders 
according to the manner prescribed in the Rules, and they need not tequj 
any requisite share qualifications if they have the required qualifications nn - 

this S CtlOD 


5 Qualifications of persons to be elected a* Directors 

(2) —Sub-seciinn /*>"> nertofts who can oc 


-Sub-si^ction f2) lays down the qualifications of persons 
elected as Directors from amonsst the policy holdcn of the f 
provided in sub-section (1) All p-rsons who are holders of policies oi u 
insurance issued by the company are not eligible for election ,l 

under sub-s-ction (1) but that to be eligible for election they must " , . 

requisite qualifications as provided by the section The qualifica i 
th*y must possess are (fl) that they must hold policies of life miU 

by the company of such minimum amount as is prescribed, 


these policies as assignees unless the assignment 


who took out the policy, (b) the policies must have been m force - 
minimum period a? is prescrib-d, and (c) they must not suffer from J 
qualifications mentioned under su^cction (2A) Rule 13 uf 
Rules, 1939, Jajs down the minimum amount of the policy . o^tsoa 

minimum period for which the same should be in force in order --ni« 

can qualify himself to be elected as a Director of the ibe 

from amongst the policy-holders under this section He muit s 
lollowing requirements, namely,— 


(c) (i) where the company has, before the date of 

** --1 less than nvej 


■ 


carrying on life insurance business for not less inao 

the policies must insure a total sum of not less than 

including any bonuses attached thereto f^®*®**® .uiq of 
or («) 10 other cases the policies must insure a to . 
not less than Rs 1,000 , or («») in case of annuities oi 
life such sum must be of a total amount ^nnioany, 

Rs 250 per annum without regard to the age of the 
and f. 


(i) where the company has been carrying on life msura ® -iiaticc 
for more than two years, all the polices held m c . ^ 
with clause (a) above shall have been in force for . date of 
I 2 or 3 years, according as the company f . notoo’^ 
election been carrying on life insurance business *° ^jgbl 
than five years, for more than five but not more 
years, or for more than eight years 

/-iAv ^rr®*®^**®**®®®***^**® ® policyholder Director 

UA) —Under sub-seciion (2A) a person shall be disqualified to be , 
Director from amongst the holders of policies of lift insurance m ac 
with sub-scction (1) if he (e) IS (*) a director, (li) officer (»«} . .aid 

legal or technical adviser of that company'', or {b) holds any ol » . ^ i, 
omces or posts under an insurer other than the company m (t) 

j,?? elected or (r) acquires any disqualifications mentioned m i 
and (o) above after he is appointed or (d) no longer holds the quali 
required by sub-section (2) i « he does not hold the niinimam anio 
value of the policies and the pohciea having been not in force for the 
period as aforementioned But under the Companies Act 1956 ^ 

■hall not be disqualified to hold the office as such if he holds directors F 
any other company except the number exceeds twenty such comp^n 
1 he holds the office of a legal or technical adviser or manager m the 
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^A)D,mlo,‘U‘«dwh,th,rcMbift>‘t>1 -P ^ ^l.cted 

The first proviso to the meanwhile he does not 

(B) Coslroller’r paJX’ P”""" ^ j , to the Controller 

Theseeondpmvimtosi^^^^^M 


disqualification imposed by this of the company to wmcn 

company can be elected to exempts that Director from the 

former is subsidiary only of any other insurance company 

disqualification of his being a Director y ™b section (3)—The 

7 Powers of the Central ^«””'onary power by 
Central Government has been B‘''"'„*'comMnra" defined in clause (a) of 
(3) to exempt (a) any Mutual ^""^““tWary company from the open ion 
sub-seciion (1) of section 95 of and subject to s Jch conditions 

of this section for such P'™i”V?ho ord^J of” “mplion U will exerc'se 
as It may specify in this behalf 'b ,s satisfied from the certificates of 

Its powers under this section . insurance Company, that '’"''0® . . 

the'^Controller (0 m respect » ^u'ual Insurbnce^^ f ,h= 

the conditions governing membenhipoftne p^y^^^^^ provisions of this 

insurance contracts undertaken by tt tjjc PP. respect of a company that 
section to that company is Seos to achieve complnnce with the 

the company, having taken reasonabl p ^ required riumber of 

provisions of this section, has been unable to obu^ exercise of this dis retion- 
Directors with the required qualifications ® on two consideraiions, 

ary power by the Central Gov«nment dep^^^^^^ 

mwK^requi'J^fn^^^^^^^^^ Dolors with .he required qualifieat.o 

IS not available , _ . ^ «„«lifica 

TheCenlralGcvemmenrhas f»‘hfm|5 ‘forThe'mm mlured or 

tions of a Director “"d",‘‘"^,“3 SoO ot Rs 250 respectively, or (.0 for the 
;rodTkTe?.TdrolmT\hro^:,r^^^^^^^^ y-rsSs prescribed in Rule 
13 (1) (i) of the Rules 

8 When this section to come into J's^m “sccnon will 

section (4) fixes two periods from „p,ty of the date of 

come into force Firstly, it fixes one F'” “ft" "^ia existence at the 

the commencement of the Act when * ,,F .'kjps two years from the 

date ofsuch commencement of the Act " 'u the company is 

date of registration to carry on life insurance business when rue 

incorporated after the commencement ol this Act 

9 Procedure at election of D.rMtors “if" ‘“b 5“‘«ms“Ider'lh.s 
material differences between the procedure at election of 


t ShS 314 of Ihe laid Act 


2 Stt S 274 of Ibe laid Act 
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SYNOPSIS 

1 Ltgtilativs changfx sub sectm (1) 

2 Applicability 5 Pouitrs of th$ Central Government 

3 Object and scope sub section (2) 

4 Common diredorshtp prohibited 

1 Legisiativo changes—This sectioa was inserted by Act XLVIl 
of 1950 

2 Applicability—The provisions of this section apply to insurers who 
arc body corporates incorporated under the Companies Act in India including 
the subsidiary companies within the meaning of the said Act and who carry 
on the business of life insurance but are not applicable to persons m India 
who have standing contracts with underwriters who are members of the 
Society of Lloyds ^ 

3 Object and scope —The object of the section is to prohibit life 
insurance companies incorporated under the Companies Act or any company 
so incorporated and carrying on life insurance business to have a common 
Director with another such insurer who must also be a company so incorporated 
and carrying on life insurance business Hence» for a Directorship of a life 
insurance company a Director must choose one such company and not more 
than one In Notes of the Government of India» it has been observed thus, 
this section "prohibits Indian life insurance companies from having common 
Directors except under certain Umited circumstances The "limited circum¬ 
stances* where there may be common Directors have been laid down in sub¬ 
section (2) of this section 

4 Common Directorship prohibited sub-section (1)—Sub section 

(1) prohibits insurer defined in sub-clause {b) of clause (9) of section 2 and 
carrying on life insurance business from having common Directors with 
another insurer of the like description This provision is more stringent than 
the provisions contained m section 275 of the Companies Act, 1956, wherein, 
a person, holding "office at the same time as Director in more than twenty 
companies ” has been prohibited 

5 Powers of Central Government sub-section (2) —Sub section 

(2) confers discretionary power on the Central Government to exempt insurers 
specified m clauses (a) and (p) thereof from the operation of this section Such 
exemption may be for such period, to such extent and subject to such con¬ 
ditions as may be specified by it m that regard It may at its discretion 
exempt (a) any insurer, who is a subsidiary company of another insurer or 
(61 two or more insurers with a view to facilitate their amalgamation or the 
transfer of business of one insurer to the oihcr Except the two circumstances 
mentioned above the Central Goverament has no power to exempt any or 
more insurers from the operation of this section 

^8C The Central Government may, in the case of an 
insurer specified m sub-clause (6) of clause (9) 
^ section 2, appoint for such period and sub¬ 

ject to such terms and conditions as it thinks 
fit, not more than two persons to be Directors in addition to the 
Directors already existing and the insurer shall pay to such addi¬ 
tional Director or Directors the same fees and allowances as are 
payable to other Directors 


t NoteSundccS 2, supra 
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S 4SC1 APPOINTMENT OF ADDITIONAL DIRECTORS 

SYNOPSIS 

1 Ligulalive changes sub’Sectioit (1) 

2 Appltcabtltty 5 Powers of the Central Government 

3 0%eet and scope sub teclton (2) 

4 Common directorship prohibited 

1 Legislative changes—This section was inserted by Act XLVII 

of 1950 

2 Applicability —The provisions of this section apply to insurers who 
are body corporates incorporated under the Gimpanies Act in India including 
the subsidiary companies within the meaning of the said Act and who carry 
on the business of life insurance but arc not applicable to persons in India 
who have standing contracts with underwriters who are members of the 
Society of Lloyds 

3 Object and scope —The object of the section is to prohibit life 
insurance companies incorporated under the Companies Act or any company 
so incorporated and carrying on life insurance business to have a common 
Director with another such insurer who must also be a company so incorporated 
and carrying on life insurance business Hence, for a Directorship of a life 
insurance company a Director must choose one such company and not more 
than one In Notes of the Governmeat of India, it has been observed thus, 
this section “prohibits Indian life insurance companies from having common 
Directors except under certain limited circumstances '* The “limited circum¬ 
stances*’ where there may be common Directors have been laid down in sub¬ 
section (2) of this section 

4 Gocamoa Directorship prohibited sub-section (1) -Sub-section 

(1) prohibits insurer defined in sub-clause (b) of clause (9) of section 2 and 
carrying on life insurance business from having common Directors with 
another insurer of the like description This provision is more stringent than 
the provisions contained m section 275 of the Companies Act, 1956, wherein, 
a person, holding “olfice at the same time as Director in more than twenty 
companies,” has been prohibited 

5 Powers of Central Government sub-section (2) -Sub-section 

(2) confers discretionary power on the Central Government to exempt insurers 
specified in clauses (a) and (b) thereof from the operation of this section Such 
exemption may be for such period, to such extent and subject to such con¬ 
ditions as may be specified by it in that regard It may at its discretion 
exempt (n) any insurer, who is a subsidiary company of another insurer or 
{b'l two or more insurers with a view to facilitate their amalgamation or the 
transfer of business of one insurer to the oiher Except the two circumstances 
mentioned above the Central Government has no power to exempt any or 
more insurers from the operation of this section 

18C The Central Government may, in the case of an 
insurer specified in sub-clause (6) of clause (9) 
of section 2, appoint for such period and sub¬ 
ject to such terms and conditions is it thinks 
fit, not more than two persons to be Directors in addition to the 
Directors already existing and the insurer shall pay to such addi¬ 
tional Director or Directors the same fees and allowances as arc 
payable to other Directors 


t Sn Note 5 uodcr S 2 tv^ra 
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Provided that payments made out of any such surplus in 
service of any debentures shall not exceed fifty per cent of such 
surplus including any payment by way of interest on the deben¬ 
tures, and interest paid on the debentures shall not exceed ten 
per cent of any such surplus except when the interest paid on the 
debentures is offset agan st the interest credited to the fund or 
funds concerned in deciding the interest basis adopted in the 
valuation disclosing the aforesaid surplus 

Provided further that the share of any such surplus allocated 
to or reserved for the shareholders (including any amount for the 
payment of dividends guaranteed to them, whether by way of first 
charge or otherwise) shall not exceed seven and a half per cent 
of such surplus 

(2) For the purposes of sub-seciion (1), the actual amount of 
income-tax deducted at source during the period following the 
date as at which the last preceding valuation was made and preced¬ 
ing the date £is at which the valuation m question is made may 
be added to such surplus after deducting an estimated amount 
For income-tax on such s irplus, such addition and deduction being 
shown in para-raph 8 (1) of the abstract prepared in accordance 
with Part II of the Fourth Schedule to this Act 
smopsis 

1 LtgisJatuf ehangts 6 Amount permissthU to bs addtd to 

2 AppliiabiUty tht mplus sab-sethon (2) 

3 Ohjtct and icope 1 Is an inter paluation surplus re~ 

4 Payments of dtmdends, bonuses and served for polity-holders ? 

seivxet debentures , sub-settxon (t) 8 Can the company drew on the life 

5 Admissible percentages of payments fund for any purpose except for 

provisos 1 and 2 to sub section (f) payment ofelatmii 

1 Legislative changes —This section was substituted by Act XIII of 
1941, sub'scclion (2) was added by ActXLVIIof 19o0 and section 49 was 
re-numbered as sub-section (1) of that section by the said Act of 1950 

2 Applicability —The provisions of this section ore applicable to all 
insurers defined in sub-clause (a) (n) or sub-clause (6) of clause {9) of s-ction 2 
and who carry on the business of life insurance or any other class or ‘•ub class 
of insurance business to which section 13 applies, that is, these provisuns 
apply firstly, to (a) non Indian insurers who have their principal place of 
business or arc domiciled in India, and (6) Indian insurers who arc bodies 
corporate incorporated under the Indian Companies Act of 1913 or of 9 j 6 
or subsidiary companies excluding the Lloyd’s Agents, secondly, they must 
carry on the business of life insurance or any other class or sub-class of 
insurance business,» e , miscellaneous insurance business, and thirdly, section 
*3 of the Act is also applicable to them, i e they arc required to make 
actuarial investigations and reports under that section 

3 Object and scope—The object ofthc section is to restiict the insurer 

ot the class specified in the section iroia declaring or paying any dividend to 
shareholders or any bonus to poUcy-holden or of making any payment in service 

54 
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such surplus such allocation or reservation including any amount for the 
payment of dividends guaranteed to them, whether by way of first charge 
or not, must not exceed per cent of the said surplus 

It may be noted that the balance of the said surplus, namely, 42^ per 
cent of it may be available, if so decided by the insurer, as bonus to the 
policy holders, although no express provision to that effect is rand'- m the 
section 

6 Amount permissible to be added to the surplus sub section 
(2)-Sub-section (2) lays down what further sum can be added to the surplus 
mentioned m sub-section (1) For the purposes of determination of the surplus 
out of which dividends, bonus s and service debentures can be paid, the actual 
amount of income tax deducted at source, in between the previous valuation 
and the valuation m question out of which the relevant surplus is shown, may 
be added to the said surplus, but at the same time from the surplus so arrived 
an estimated amount for income-tax on such surplus must be deducted there- 
froro Thus, ifamount of income tax was deducted at source m between 
the valuation of the year ending 31st December, I9b0 and the valuation of the 
year ending 31sl December 1903, which is the year of the valuation out of 
which the relevant surplus vs shown the said *X* amount may be added to the 
surplus of the valuation of 1963 less *X* amount being the estimated amount of 
income tax payable on the said surplus Before adding the said amount 
lS-\-X—X), the said addition and deduction must have been shown in para- 

f raph 8 (1) of the abstract prepared m accordance with Part II of the Fourth 
chedule to this Act 


7 Is aa inter valuation surplus reserved for policy holders^— 
A close examination of Form G in the Fourih Schedule to this Act would show 
that there is no basis for the ihecry, that an inter valuation surplus is reserved 
for policy holders by statute The balance of the life fund at the beginning 
of the period together with the further additional income which flows into 
it goes into making up the total on this side The balance at the end of the 
year which is shpwn at the left hand column of the account need not alwajs 
or ncccssaiily be in excess of the figure which forms the first item on the 
right hand side During the year the company might have expended sums 
over and above the net receipts for the year by way of expenses of man gement 
which would include salaries to the staff, their travelling expenses as well as 
the remuneration to the Directors, etc these being some of the 13 heads under 
which expenses of management are classified m that form There might also 
be bad debts m the investment of the life fund which might be written off 
during the year The net result of taking into account all these items miglit 
very well be that the life fund at the end of the year is less than the life fisA 
at Its beginning The intcr-valuation profit is really an actuarial computalya 
of the liabilities to which the life fund is subject at two dates separated ^3 
each other by a fixed number of years ^ 


8 Can the company draw on the life fund for any 
for payment of claims’—The argument that a life fund esa iiruih 

because ui! exclusively set apart for the polioy-holderr «mt,inv 

cannot draw on it for any purpo«c except for paymKJt ^ th .axX r,/t 

be accepted The company is able to deal with the ^ the basts id" 

which, of course, the inter-valuation surplus is „ saftjes ' 
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So under the original section what was intended was to give notice to the 
policy holder on the lapsing of a policy of life insurance , but what is intended 
by the present section as it stands after the ainendnient is t[iat notice is to be 
given, unless the options arc set forth m the policy, before the expiry of 
three months from the date on which the premiums w^rc payable but not 
paid The effect of the amendment then is that the policy docs not lapse 
until after the expiry of three months from the date on which the premiums 
in respect thereof were payable but not paid, tt, until after the expiry of 
three months from the due date But this due date should not be reckoned 
from the date of “days of grace” because the time allowed to the assured for 
doing other acts than payment of the premiums or for exercising other privileges 
like the one envisaged in this section would mean three months from the 
commencement of the due date and not from the expiration of the “days of 
grace” allowed by the policy' Although the effect of the amendment, as 
stated above, is that the policy does not lapse before the notice is issued, 
but the marginal note to the section indicates that the notice is intended 
to be issued on the lapsing of the policy But m the interpretation of a 
statute It has been said that t)ie marginal notes are not to be taken as parti 
of the statute * 

This seetKm has also to be read along with sub'section (') of section 
111 of the Act which requires notices to be given to a translerce, assignee 
or nominee as the case may be, when he has given notice to the insurer of 
his interest in the policy 

Now*a days all policies of life insurance provide for this option and 
they are set forth therein and hence this section in such cases becomes a dead 
letter Sometimes under the terms of policy the insurer applies the 
8 urrend'‘r value towards payment of premiums when they become due and 
not paid and continues doing so uuul the said value is exhausted when as a 
prudent insurer he should give notice to the assured mtimatmg him of the 
option to be exercised under this section 

51 Every insurer shall, on appUc ition by a policyholder 
and on payment of a fee not exceeding one 
Supply supply to the policy-holder certified 

rc^tti ^ copies of the questions put to him and his 

answers thereto contained m his proposal for 
insurance and in the medical report suppli-d m connection 
therewith 


This section imposes a statutory obligation on the insurer to supply 
to the policy-holder, when an application to that effect is made to him and 
a fee not exceeding Rc 1 is paid, cercift d copies of the questions and 
answers made thereto in the proposal for insurance and in the medical 
report which led the issuing of the policy in question The object seems to 
be that it affords the policy holder an opportunity to know what answers were 
given to what questions and to keep same with him for future reference and 
to be forewarned about any possible misstatements made therein either to 
justify same in c ise of any action being taken by the insurer for avoidance 
of the policy or to correct any of them The secuun shall also apply to the 
Life Insurance Corporation of India 
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for the distribution amongst holders of policies to which the 
dividing principle applies of the assets due to them , and the 
Controller may either sanction such measures or refuse his sanc¬ 
tion, and if he refuses his sanction or if the insurer does not report 
to him as required by this sub-section, the provisions of sub-section 
(2) shall apply to the insurer forthwith 

smopsis 

1 Legislative changes 

2 Applieabtlity 

3 Object and scope 6 

4 Insurance business an dmdtag 

prtnctpie sub section (i) 7 

5 Insurer carrying on business on 

dividing principle at the commence- 

1 Legislative changes ~Tb{s section ts re numbered as sub'Section 
(1) and sub sections (2) and (3) are added by Act Kill of 1941 

2 Applicability —The provisions of this section are applicable to 
all classes or sub-class.s, as the case any be, of insurance business and hence 
all insurers carrying on any class of tnsarancc business m India come withm 
the fold of this section The section shall also apply to the Life Insurance 
Corpbration of India 

3 Object aad scope —The object of this section is not only to dis¬ 
courage and prohibit the busmsss of insurance upon the basis known as 
the 'dividing principle', but it purports to abolish the said sy»tein altogether 
within certain specified times 

What this section lays down is that first of all, no new insurance busi¬ 
ness shall be started on the dividing principle after commencement of this 
Act, that IS to say, after 1st July, 1939 , secondly, as regards those already 
m existence on that date, it permits them to carry on for a further three 
years and no more However, it does not exempt them from the necessity 
of registration under section 3 of the Act, in other words, it cannot be said 
that this section has been made an exception to section 3 of the Act so as to 
exempt such insurers from the necessity of registration and pbtaining certifi¬ 
cates of registration in order that they can carry on their business ^ 

4 lasaraoce basxaess oa dividmg principle sub section (1) — 

Sub-scction (1) prohibits an insurer from carrying on any kind of insurance 
business upon the dividing principle m two ways, firstly it prohibits him 
to begin any such business after the commencement of the Act, t e , after 
1st July, 1939 , secondly and lastly. It prohibits him if he has been carrying 
on such business under the said system at the commencement of the said 
Act, from continuing the said business upon the said system after three years 
from the date of the commencement of the said Act, ic, the said system of 
business has to be abolished after three years from the said date i 

The system of dividing principle as envisaged m this sub-section may 
be of two kinds, namely, (1) the principle by which the benefit secured 
oy a policy IS not fixed but IS variable and depends either wholly on partly 

* uudet ^ 119*61 Naj -66 1*^5 103 m alio Vote 3 


merit of the Act, his duty pro¬ 
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Insurer’s further duty subsec¬ 
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Insurer’s duty to report to the 
Controller sub section (3) 
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before the expiry of the said date but at any time after the commencement 
of the Insurance (Amendment) Act, 1941 (XIII of 1941) 

Under either of the two circumstances occurring as aforesaid to any 
insurer his duties would be (1) to forthwith cause an investigation to be 
made by an actuary for the purpose of determining the amount accumu¬ 
lated out of the contributions received from the holders of all policies to which 
the dividing principle applies and the extent of the claims of these policy¬ 
holders against the realisable assets of the insurer , and (2) to distribute such 
assets in accordance with the recommendations of the actuary before the 
expiry of six months from the date of the actuary's recommendations 

The duties of an actuary under this sub-section would be (t) to determine 
the amount accumulated out of the contribution received from the holders 
of all policies to v\hich the dividing principle applies , (») to determine 
the extent of the claims of those policy-holders against the realisable 
assets of the insurer and (lit) to make recommendations before the expiry 
of SIX months from the date on which he was entrusted with the investigation 
His recommendaiions would be principally with regard to the distribution 
of such assets as he would find to appertain to such policy-holders and its 
manner, 1 1 , whether to be made by cash payment or by the allocation of 
paid up policies or by a combination of both methods 

7 Insurer s duty to report to (he Controller sub-section (3) — 
An alternative to an investigation being made by an actuary has been given 
to the insurer m sub-section (3) where he had ceased to carry on the business 
on the dividing principle prior to the commencement of the Insurance 
(Amendment) Act, 1941, aforementioned In such a case he has to report 
to the Controller, the measures taken or proposed by him for the distribution, 
among holders of policies to which the dividing principle applies, of the 
assets due to them He shall have to report this before the expiration of two 
months from the commencement of the said Amendment Act 

On receiving such a report from an insurer withm the said specified 
time the Controller has the discretion cither to accord his sanction to the 
said measi res taken or proposed by tbc msuxer or he may refuse such sanction 
The provisions of this sub-section would not be available to the insurer 
when ihe GoniroUcr refuses his sanction as above or the insurer fails to report 
to the Controller as provided m this sub-section In ettber case, the provi¬ 
sions of sub-scciion (2), namely, of causing an mvcstigaiion to be made, would 
forthwith apply to the insurer 

MANAGEMENT BY ADRUNISTRATOR 

Sections 52A to 52G were inscrlcd by Act XLVII of 1950 whereby 
various provisions have been made regarding management of insurance 
company by an Adminisirator when tbc latter is appomted His powers and 
duties and the termination of his appointment have also been provided 
therein 

Sections 52A to 52G of this Act added by the Insorancc (Amendmcol) 
Act, 1950, do not abridge the rights coDfrrrcd by Art.l9(l)(y) aiid(f)asJ 

Art 31 (2) of the Constitution of India and arc not void withia Art. IS(-' f 

the Constitution The impugned legislation imposes restncticns on ihe - 
of management of the business of an insurer for a limited penod for the-'**" 
of the general body of policy-holders Clearly, the restnciicLU arc r 
and m the mlcrcst of the general public and are saved by Art 1*5 
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1 Object and scope —The object of this section as also the sections 
following regarding management by Administrator is to ‘provide for the 
appointment of an Adn imstrator to manage the affairs of an insurer under 
certain circumstances and for the Conirollcr-Gcneral to take necessary action 
with regard to the future of the insurer, after getting a report from the 
Administrator 

The other provisions in the Act making a distinction between life 
insurance business and general insurance business, the keeping of separate 
accounts and balance sheets have been enacted for the safeguard of the holders 
of life insurance policies and they provide an overall picture of the business 
done by the insurer showirg the exact state of affairs cjncerning the life 
insurance business of the insurer Those provisions cannot and do not affect 
the provisions of this section * 

This section is not restricted to insurer carrying on life insurance 
business The reason being that sub*sccvion (1) of this section speaks of 
"an insurer carrying on life insurance business ” It does not speak of ‘only 
life insurance business ** Where an insurer is carrying on insurance business 
of various kinds which include life insurance business, he becomes amenable 
to the provisions of this section tf he is acting m a manner prejudicial to 
the interests of the holders of life policies and he would have to suffer the 
consequences following the report made by the Controller and the appoint¬ 
ment of an Administrator by the Government * 

2 Controller, bis functions, whether judicial or quasi judicial — 
Primarily the duties of Controller arc executive or ministerial While acting 
under this section he seems to be a Vigilance OfBcer of the Central Govern¬ 
ment whose duty it is to keep an eye on Insurance Companies and to see that 
they are acting fatrly towards the interests of holders of life insurance policies 
When he has reason to believe that they are not behaving properly, his 
iunctions come into operation and in discharging those functions he is under 
no obligation to the Insurance Company, bis obligations, really speaking, are 
to the holders of life insurance policies He does not determine question He 
may and can only recommend executive action to withdraw the pnvil ge cf 
management Irom the insurer The information with the Controller may 
oe so simp e that he may not think it would serve any useful purpose to make 
any inquiry from the insurer, or the situation may be so emergent that delay 
would defeat the ends which the Legislature had in view The Controller 
is a Vigilance Officer and as a reporting and ministerial officer of the Govern¬ 
ment aids the Government in the discharge of its police functions The 
Controller’s proceedings while acting under this section are purely ministerial 
and involve no judicial clement Even if it may be held that he determines 
questions affecting the rights of an insurer, there is not "super-added to that 
characteristic the further characteristic that the body has the duty to act 
judicially’* ^ 

3 Whether writ can be issued against the Controller —As has been 
stated in the foregoing Note 2 that the Controller when exercising functions 
under this section is not acting judicially or quasi judicially and as such 
no writ of c<r/tor< 2 rt or prohibition can be issued against him ^ 

4 Opportunity to insurer to be heard Daty of Controller—T 
under the second part of sub-section (1) of this section the extent ^ 

1 Notes of the GoNciDaienl of India 3 Ibid ^ 

2. Trcpieot IniLTcnct Co v Unten of tndta 4 3>^piltr Cmnct Inxuraiut 
(1955) iS G R 517 : 1955 S C 789 1932 Puoj 9, 

(1955) 25 Com Cai 91 : 1956 5 C J 11 5 i»uf 
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■ (5) If aay question arises whether a person was duly served 

ivith an order under'sub-section (4), the publication of the order in 
the official Gazette shall be conclusive proof that the order was 
so served, and a failure to comply with the provisions of clause (a) 
or clause (6) of sub-section (4) shall not affect the validity of the 
order 

(6) Notwithstanding anything contained in this section, any 
property in respect of which an order has been made by the 
Administrator may, with the previous permission of the Adminis¬ 
trator and subject to such terms and conditions as he may impose, 
be transferred or othenvise disposed of 

(7) Notwithstanding anything contained in any other law 
for the time being in force, the transfer or other disposition of any 
property in contravention of any order made by the Administrator 
under this section or of any terms and conditions imposed by him 
shall be void 

(8) For the purpose of enabling him to form an opinion as 
to whether any property would be liable to attachment in proceed¬ 
ings under section 106 or for the purpose of enabling him to insti¬ 
tute proceedings under that section, the Administrator may require 
any person to furnish information on such points or matters as, in 
the opinion of the Administrator, miy be relevant for the purpose, 
and any person so required shall be deemed to be legally bound 
to furnish such information within the meaning of section 176 of 
the Indian Penal Code 

(9) The Administrator shall have all the powers of a civil 
court under the Code of Civil Procedure, 1908, while trymg a suit 
in respect of the following matters, namely,— 

(а) summoning and enforcing the attendance of vvitnesses 

and examining them on oath , 

(б) requiring the production of documents , and 

(o) receiving evidence on affidavits , 

and any proceeding before the Administrator under this section 
shall be deemed to be a judicial proceeding within the meaning of 
sections 193 and 228 of the Indian Penal Code 

(10) Save as provided in this section or m section 106, and 
notwithstanding anything contained in any other law for the time 
being m force,— 

(a) no suit or other legal proceeding shall he m any court i 
to set aside or modify any order of the Administrator 
or the Central Government m ide under this section, 
and 
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by sub-section (2) agamst the said order The appeal shall he to the Central 
Government and time-hmit for filing such an appeal is 14 days from the 
date on which the order is served on him In dealing with the appeal 
the Central Government has been given the power to pass such order 
thereon as it thinks fit, i « , it can set aside the order, or can modify or affirm 
the same 


The ordei of the Administrator under sub-section (1) remains in force 
for a period of three months from the date of the order and unless he makes 
an application within the said period to the Court competent to exercise 
jurisdiction under section lOd, the order will automatically lapse after the 
said period of three months But when he makes an applicalton to the Court 
having jurisdiction under section 106 the order passed by him may continue 
to remain in force, subject to any order of the Court, as if it were made 
by the Court in the proceedings under the said section The order of the 
Administrator remaining in force for a period of three months as stated above, 
IS, however, subject to any order passed by the Central Government in 
appeal, if any appeal is at all filed against the said order 


5 Administrator’s order, its service, manner of sab-scctions (4) 
and (5) —The order of the Administrator is to be served m the manner as 
follows 

(a) every order whether affecting corporation, firm or individual 
has to be published in the official Gazette , 

when the order to be served affects a corporation the order may 
be served— 


(») on the Secretary, or on any director, or other prxocipal officer 
of the corporation , or 

(»0 by leaving it or sending it by post addressed to the ccrpo-auoa 
at the registered office, or if there a no oSce, 

then at the place where the corporation came* ca. huiiaesj 

(«) when the •order to be served affects a firm, tie crier nav be 
served— ^ 


(») upon any one or more of the partaen, cr 

(. 1 ) at the principal place at li-pa.-tenh.p btuinca i, 

carried on within Inda upoa any jenco 
time of service, the control cr 

ship business there fthc partaer- 


But in the case of a partnership u- — i j t. 

knowledge of the Administrator before the cci-r £t ^ 

served upon every person within India 

and to ra^ie - 


(d) when the order to 
served— 


•te raved a3=a « ZmflTiJaaj, 


0) personally on hm n, 
' order, or 
(i0_by post, or 


^~Z or 


part of the' 
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(i) he can take down the evidence of the witnesses’ orally and raikc 
a memorandum of the substance of what each witness depjses 
and such memorandum when signed and written by him 
shall form part of the record and he has also power to recall 
any witness who has been examined , and 
(e) he may for sufficient reason order that any particular fict or 
facts may be proved by affidavit and such affidavits must be 
conhned to such facts as the deponent is able of his own 
knowledge to prove 

Sub-section (9) also lays dowuilhat any proceeding before the Adminis¬ 
trator under this section shall be deemed to be a judicial proceeding within 
the meaning of sections 193 and 228,1 P Code, that is to say, the witness 
shall be puni hed with imprisonment of either description for a term 
which may extend to seven years and shall also be liable to fine it the 
witness intentionally gives false evidence in any stage of the proceeding 
before the Administrator under section 193,1 P Code , or he or any person 
intentionally offering any insult or cau mg any interruption to the Adminis¬ 
trator while the latter is sitting m any stage of the proceeding before him, 
shall be punished with simple imprisonment for a term which may extend to 
Six months or with fine which may extend to one thousand rupees, or with 
both under section 228,1 P Cede 

8 Suits or legal proceedings, bar of sub section (10) —Sub¬ 
section (10) prohibits any suit or legal proceeding being brought against 
the order of the Administrator or the order of the Central Government made 
under this section In other words, the order made by the Central Govern¬ 
ment under this section presumably in appeal against the order of the 
Administrator or the order of the Administrator made under this section 
if no appeal is preferred has been made final The order either of ih<“ 
Administrator or of the Central Government m appeal can neither be set 
aside nor modified by way of suit Moreover, the Court has been expressly 
prohibited from passing an> decree, granting any injunction or making any 
other order which shall have the effect of nullifying or affecting in any 
way the order passed either by the Administrator or in appeal by the Central 
Government The order of the Administrator can be challenged only by 
way of appeal to the Central Government or if no appeal is preferred, and 
when an application is made by the Admimstrator under section 106 to the 
Court the latter has jurisdiction to exaromc the propriety of the order, le, 
whether the same shall continue throughout the proceedings before it or 
the same be set aside or modified In case no such application is made 
within the period specified, the order of the Administrator will automatically 
lapse after the expiry of three months from the date of the order and the person 
affected thereby will be at liberty to deal with the property as he likes, 11 , 
there will be no bar to transfer or otherwise dispose ot it as he likes according 
to the ordinary incidents of ownership of that property 


9 Inspector under the Companies Act and Administrator under 
this Act, position compared’—^Thc positions of an Inspector appoinud 
under sections 23a and 237 of the Companies Act, 1956 and the Administrator 
appointed under this Act arc more or less similar in purpose but they differ 
widely in their respective functions Both of them arc appointed by the 
tiatral Government, Inspector for the purpose of invcstigaung the atCur* 
company and to report to the Central Government on the conclusion 
of the investigation with power to make interim reports to ihal Government, 
and Admimstrator for the purpose of managing the affairs of tlic 
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life policy-holders Such cancellatioa can be made unconditionally or he 
may impose such conditions in its variation But before he cancels or vanes 
any contract or agreement under this section, he must give an opportunity 
to other parties to the contract of being heard in the matter The power 
given under this section is discretionary and he must exercise his discretion 
in this regard judicially and not arbitrarily The Supreme Court has 
observed that the fact the Administrator did not cancel any contract entered 
into on behalf of the insurance company under the powers given to him 
under this section does not mean that any such contract was m the interest of 
insurahce company ^ 

52D If at any time, on a report made by the Controller 
in this behalf, it appears to the Central 
Government that the purpose of the order 
appointing the Administrator has been fulfill¬ 
ed or that for any reason it is undesirable that the order of appoint¬ 
ment should remain in force, the Central Government may cancel 
the order and thereupon the Administrator shall be divested of the 
management of the insurance business which shall, unless otherwise 
directed by the Central Government, again vest in the person m 
whom It was vested immediately prior to the date of appointment 
of the Administrator 


Note 

This section confers discretionary power on the Central Government 
to cancel the order by which an Ad ninistrator was appointed by it m 
respect of an insurer But it should exercise us discretion under this section 
only on the consideration as follows (i) that it has received a report from 
(he Controller and (it) that from the report of the Controller it must appear 
to It that (a) the purpose of the order appointing the Administrator has been 
fulfilled or {b) there is any other reason that it is undesirable that the order 
of appointment should remain tn force There is no time-limit fixed for the 
Central Government to make the order of cancellation under this section 
The order of cancellation may be made' at any time provided the aforsaid 
conditions are satisfied 

When the order cancelling the appointment of the Administrator is made, 
the Administrator becomes divested of the management of the insurance 
business in respect of the insurer concerning whom he was so appointed and 
the management of whose business vested in him under sub section (4) of 
section 52A In other words, as soon as the order of cancellation of the 
Administrator is passed he ceases to manage the business of the insurer The 
effect of the order of cancellation of the order under this section is to relegate 
the business of insurance to Us lormer position, i s , to put U in the same 
position as it was before the Administrator was appointed In consequence 
the man igement of the business would again vest in the person in whom it 
was vested immediately before the date of appointment of the Administrator 
But the Central Government has been given the power under this section to 
direct oihcrwisc, in that case the business of insurance may not vest with 
the original insurer 


I ^ iC Dalmu V Ddlu JJtnauiTalun, 1962 S C 1821 
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anything m good faith m pursuance of hii powers and duties imposed under 
sections 52A, 52B, 52BB and 52G has been barred 
WINDING UP 

53 (1) The Court may order the winding up in accordance 

with the Indian Companies Act, 1913, of 
WindiDgupbyiheCouit any insurance Company and the provisions 
of this Act apply accordingly 

(2) In addition to the grounds on which such an order may 
be based, the Court may order the winding up of an insurance 
company— 

(a) if with the sanction of the Court previously obtained 
a petition in this behalf is presented by shareholders 
not less in number than one-tenth of the whole 
body of shareholders and holding not less than one- 
tenth of the whole share capital or by not less than 
fifty policy-holders holding policies of life insurance 
that have been in force for not less than three years 
and are of the total value of not less than fifty 
thousand rupees , or • 

(5) if the Controller who is hereby authorised to do so 
applies m this behalf to the Court on any of the 
following grounds, namely,— 

(s) that the company has failed to deposit or to keep 
deposited with the Reserve Bank of India the 
amount required by section 7 or section 98, 

' (»») that the company having failed to comply with' 

any requirement of this Act has continued such 
^ failure or having contravened any provision of 

this Act has continued such contravention for a’ 
period of three months after notice of such failure 
or contravention* h is been conveyed to the com¬ 
pany by the Controller, , ^ 

that It appears from the returns furnished under the 
provisions of this Act or from the results of any 
investigation made thereunder that the company 
IS insolvent, or 

(»v) that the continuance of the company is prejudicial 
to the interests of the policy holders 
STJiOPSIS ‘ 

\ Ltgtslaltve tkangtt 6 The '‘just and tquUabU** clause 

2 Object and scope 7 Persons competent to apply to court 

3 Grounds for winding up for winding up order 

4 Inability to pay debts 8 Foreign companies or unregistered 

5 Suspension ej business for a whole assoaations, winding up 

year ~ - 
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. » O 

Besides (he above grounds which are also available for the winding up of an 
insurance company, it may be wonud up by the court if one or several of the 
foUoumg grounds for winding up arc present— i 

(fl) the company has failed to deposit or to keep deposited with the 
Reserve Bank of India the amounts required by section. 7 or 
section 9d of this Act, 

‘ (i) the company having failed to comply with any requirement of 

thi:s Act has continued such failure or having contravened any 
provision ol this Act has continued such contravention for a 
period of three momhs'after notice of such failure or contraven¬ 
tion has beep conveyed to the company by the Controller ^ 

(c) it appears from the returns furnished under the provisions oif this 

Act or jfrom the results of any investigation made thereunder 
that the company is insolvent, 

(d) the continuance of the company IS prejudicial to the interest of 

the policy holders * 

The above grounds under this section of the Act arc available only to the 
Controller wnen he applies to the court for the winding up of the company 

In U K an insurance company to which the Insurance Companies Act, 
1958 applies (not being a company registered or having its head office m 
Northern Ireland) may be uound up by the Court m accordance with the 
Companies Act 1948, and the grounds available under the latter Act which 
are identical with the grounds under section 433 of the Companies Act, I95b, 
are also available to the insurance companies under the Insurance Companies 
Act, 1953 But where a petition for the winding up is presented by the 
Board of Trade the following grountls are available to (he Board ^ 

(a) that the company is unable to pay iis debts within tlie tneaning 
of sections 222 and 223 of the said Act of 1948 , or i 

(d) that, an inspector having been, appointed to investigate the affairs 
of the company under section 14 of the Insurance Companies 
Act, 1958, any such refusal has taken place as, under sub¬ 
section (3) of section 167 of the said Act of 1948, as applied by 
the said section 14, is or might be made the ground of the 
punishment of an officer or agent of the company ^ 

4 Inability to pay debts —Under section 434 of the Companies Act, 
1956, a company shall be deemed to pay its debts— ’ 

(a) if a creditor, by assignment or otherwise, to whom the company 

IS indebted in a sum exceeding Rs 500 then due, has served 
on the Company at its registered office by registered post or 
1 , otherwise, a demand under his band requiring it to pay Ihe^sum 

so due and ihc company has for three weeks thereafter neglec¬ 
ted to pay the sum, or to secure or compound for it to the 
reasonable satisfaction of the creditor , or 

(b) if execution or other process is issued on a decree or order of any 

court m favour of a creditor of Uic company is returned 
unsatished in whole or m part, or 

(«) if It is proved to the satisfaction of the court that the company is 
unable to pay its debts and, in determining whether a company 
IS unable to pay its debts, the courLshall take into acci. 
contingent and prospective liabilities of the company 

1 S IS of tbc lokuraace Compaata Act, 19S8 
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of Directors benefits a group of shareholders while others derive no benefit 
therefrom, it was just and equitable that the company should be wound up *■ 
So also where tnismanagement prevails without any practical possibility of 
remedying It, winding up may be ordered on the just and equitable ground* 
The woids just and equitable* should not be construed tjusdim gtMtts * 

But the fact that the directors have misapprcpnated or misconducted 
themselves IS no ground for winding up* , nor the fact that the majority of 
shareholders desires such winding up * So also a company cannot be wound 
up merely because it is running at loss,* or where there is another remedy to 
have the matters complained of rectified,* or because the company is doing 
unauthorised business or entering into uUra i/ires transactions,* or because 
the directors holding half the shares refused to register as members the 
executors of a deceased shaieholder who held the other half* 


7 Persons CQcnpeteat to apply for winding up order to Court — 
Under section 43S of the Companies Act, i936, persons competent to file a 
winding-up petition to the court are- 

fa) the company,*^ 

(i) any creditor or creditors including any contingent or prospective 
creditor or creditors, a secured creditor, the holder of any deben¬ 
tures and the trustee for the holders of debentures,** 

(<) any contibutory or contributories irrespective of whether he they 
or be arc holder or holders of fully paid-up shares or the 
company may have no assets at all, or may have no surplus 
assets left for distribution among (he shareholders afier the 
satisfaction of its lubilities, but he or they shall not be entitled 
to file a petition for winding up a company unless— 

(s) cither the number of members is reduced, m the case of a 
public company, below seven, and, m the case of a private 
company, below two , or 
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(b) policy hblders noc less than fifty wi number and holdng polici^^ 
of life insurance that have been in force for not less tlian thr< e^ 
years and are of the total value of not less than fifty thousdnd^ 
rupees with the sanction of the Court previously obtained , or 
(e) the Controller when authorised to file such petition under the 
Act on any of the grounds mentioned in sub clauses (i) to (la) 
of clause (6) of sub*aection (2) of this section ^ 

The Controller is authorised to move the Court for a winding up order 
of insurance companies under sub-scchon (>D) of section 3 and clause (d) of 
sub section (4) of section 33 of the Act * 


8 Foreign companies, or unregistered association, winding up 
Companies regmered under the Companies Act, 1956 or under the Indian 
Companies Act, 1913, or under the Indian Companies Act, 1882 or under 
the Indian Companies Act, 1866 or under any Act repealed thereby, can be 
wound up under the provisions of the Companies Act i956 But an insurer, 
as defined in sub sectipn (9) of section 2 pf the Act includes tnffr aha companies 
incorporated under the Companies Act or under the law of any country 
other than India and unincorporated body of individuals Pirt X of the 
Companies Act, 1956 provides winding up of unregistered companies which 
shall not include (t) a railway company incorporated by any Act of Parlia¬ 
ment or other Indian law or any Act of Parliament of tlie United Kingdom , 
(ii) a company registered under the Companies Act, 195b, or (i») a company 
registered under any previous companies law and not bring a company 
the registered office whereof was m Burma, Aden or Pakistan immediately 
before the separation of that country from India or m the State of* Jammu 
and Kashmir immediately before the 26th January 1950 , but shall include 
any partnership, association or company consisting of more than seven mem¬ 
bers at the time when the petition for wmdmg-up the partnership, association 
or company, as the case may be, is presented before the Court (section 582) 
An unregistered company within the definition aforesaid may be wound up 
under section 533 of the Companies Act, 1956 

Section 584 of the said Act further provides ‘where a body corporate 
incorporated outside India which has been carrying on business m India 
ceases to carry on business m India, it may be wound up as an unregistered 
company under this part (Part X> notwithstanding that the body corporate 
has been dissolved or othcrWis*^ ceiseU to exist as such or by virtue^of the 
laws of the company under which U Jvus incorporated ” 

For the winding up of^a foreign company it is not necessary that it 
should have its registered office Wilhin the jurisdiciion of the Court, it 
IS enough for the purpose if It is shown that it has an‘office and assets and 
liabilities within the jurisdiction of tint Court 3 After a winding up order ifl 
made, the liquidator has to deal with the entire body of creditors without 
making any distinction as regards ibc location of the debts ^ i ' 


9 Court where petition for winding up to be made —-A petition 
for winding up of an insurance colnpany can be made to a Court as defined 
in sub-scction (6) of section 2 of the Act, i « , such petition can be presented 


1 

2 

3 
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not a single pie out of this large sum c\n be taken to be available for meeting 
the contingent liability of the policy-holders 

This section now expressly lays down that in ascertaining the solvency 
of an insurer ior whatever purposes under the Act and irrespective of whether 
there IS any other law to the contrary* no account shall be taken of any 
assets of the insurer consisting of unpaid up share capital So in ascertaining 
hts solvency the amount due on the shares not paid up should not be taken 
into account 

Ordinarily, in determining the solvency of a company, it is improper 
to consider its unavailable or uncollected assets or dues or its goodwill or 
securmes or properties purchased but not paid for, or a guaranty fund 
obtained from stock holders for the purpose ol paying claims in case the 
company’s resources should be exhausted and to be refunded to the stock¬ 
holders out of future surplus earnings if it should be so used ^ 

54 Notwithstanding anything contained in the Indian 
Comp lines Act, 1913, an insurance comp my 
o umaty win mg op jjg wound up Voluntarily except for 

the purpose of effecting an amalgamation or a re-construction of 
the company, or on the ground that by reason of its liabilities it 
cannot continue its business 

srmpsjs 


1 Obuct and sapt up, its effect 

2 Vciuntarj wtndtng-up, ctreumstanees 4 Voluntary winding up ois a vts 

of compulsory winding up 

3 Commeneiment of voluntary winding 

1 Object aad scope —The object of this section is to prohibit to an 

insurance company from being wound up voluntarily except for the purposes 
of amalgamation or reconstruction which must be effected on the ground that 
by reason of its liabilities it cannot continue its business ^ 

The section lays down an exception to what has been laid down in 
Chapter III of the Companies Act, 1956, providing for voluntary windmg-up 
of companies But the provisions of that Chapter will come into play only 
when an amalgamation or a re-construction of the company has to be effected 
on the ground of us being unable to continue^ its business becausq of its 
liabilities 

2 Voluntary winding up circamstances of —Under the Companies 
Act, 1956, a company may be wound up voluntarily— 

(а) when the period, if any, fixed for the duration of the company by 

the Articles has expired or the event, if any* has occurred^ on 
the occurrence of which the Articles provide that the company 
is to be dissolved, and the company in general meeting passes 
a resolution requiring the company to be wound up voluntarily,! 

(б) if the company passes a special resolution that the company be 

wound up voluntarily * 

The above method of winding-up la what is known as a members wind¬ 
ing up , but there is another method of a voluntary wmding-up which is 
known as a creditors’Winding up ^ 

1 44 C J S pp 689-690 S 278 ofihe En-'lish Act % 

2 S 484, n«S 203 of the Act of 1913 aod 3 SuSi 499 and 500 of , P 
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of tile prc<entat 4 tbc'ditc of the resolution and not from Ac diW 

cJirctior i *’>*= pcmion » When a liquidator is appointed Ac 

for wiildins \in h ^ We can be appointed as soon as the resoiatioa 

treated i«^a n<.rm« 6vcn luthout notice® The liquidatM » 

hjs duties in arcMri.,^ P<>iHion of an agent fbr the company, pcrfonaiug 

resQjpttoa forvntnn^f provisions of the Act * “.The parsing of 3 

to the employees of th/!I up docs not operate as/lohep of disdja^ 

or the liquidation is business is coiuinued by the hquiiiaiot 

^ H aauon IS lor the purple ofa reconstruction ^ 

any time vis a-vis compulsory iviadmg"?*^ 

the court fazv mai!l j^***®^ * resoiuuon for voluntary uindingup 

8 ucfa supervision S same shall continue but subject» 

or others to aonW ir, tw nnd with such liberty for creditors, contfihutori 
ds the court f^mk* S^ncrally on such terms and cocdmoc. 

Voluntary iVmdin© i»n passing of a resolution 

trig would be a co^trm bnovviedge of a compulsory winding up pon 

'v , of an jnsurance c-onipany <>.■ ‘2 

v.taa.w„ of the insolvency of any oilier insurer the value 

be ascertained m vf assets and the h ibihties of the insurer sl‘S 
datof. or recewe^?such' basis as the hq“' 
able, to the lule a® 

dtrectioni which niaVfc 1^1? 'k*" Schedule md to anf 

f25 r 1 , 'sy the court'' ' 

pmount of°the*c*oSarr’°r““^''‘^‘'"‘^"°a.'^y *f 

tbe assets ai d habiliti^'^^r ‘J^anyijnsurance company the vilue ol 
of policies issued bv o ^‘u®m and aH claims m respeO 

upon such basis as „„ * *.0 nscertiined in such manner aflo 

tale aforesaid dunks proper having regard to Ih® 
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(3) The rule m the Seventh Schedule shall be of the same 
force and may be repealed, altered or amended as if It were a rule 
made in pursuance of section 246 of the Indian Companies Act, 
1913, and rules ma> be made under this section for the purpose of 
carrying into effect the provisions of this Act with respect to the 
winding up of iiisuiance companies 

STJ/OPSIS 

1 Ltgtslalivt thaagts 5 RtdutUon of th§ amount of th$ 

2 Objfct and sitpt (ontractt bj courts proiedurt , tub- 

3 Appointmmt of bqutdator ot stction (2) 

»ec<toer tii xMolanty 6 Rult of (Ac Staenth Sthodulo, its 

4 Value of tbt atstts and Itabtlthts modifieahon, repeal or atteralioa 

how to be ascertained , sub seetton and its force , lub^section (3) 

( 1 ) 

1 Legislative changes ~The wordc "Seventh Schedule*' occurring in 
sub-scctions (2) and (3) of this section were substituted by Act XLVII of 1950 

2 Object and scope —The object of the section is to confer power 
on the liquidator in case of winding up, when the insurer is a company, and 
on the insurer in insolvency, when the insurer is an individual, to asceriain 
the value of the assets and the liabilities of the insurer The ascertainment 
of such value and of the liabilities has been leff to the discretion of the 
liquidator and the receiver, as the case may be, but they are to follow, in 
doing so, the rule m the Seventh Schedule and the directions of the court in 
diis regard 

The section also confers absolute discretion on the court, when adjudi¬ 
cating on the winding-up petition or the insolvency petition, as the case may 
be, to ascertain the value of the assets and liabilities of the company and all 
claims in respect of policies issued by it when it proposes to reduce the 
amount of contracts of the company in the said proceedings Although the 
court has the discretion to follow the rule in the Seventh Schedule in ascer¬ 
taining same but its discretion in this regard is not In any way fettered by the 
said rule in the said Schedule 

3 Appointment of liquidator or receiver in insolvency —When 
a winding-up order is made with regard to a company, the official liquidator 
IS to become its liquidator by virtue of bis office (section 449) He is appointed 
by the Central Government as a whole time officer and is attached to each 
High Court In respect of a District Court, the official receiver for insol¬ 
vency purposes attached to that court is to be the official liquidator , but 
where there is no such official receiver, a person appointed by the Central 
Government by notification in the official Gazette is to be the official liqui¬ 
dator The Central Government has also the power to appoint one or more 
Deputy, Assistant or part-time official liquidator (section 448) 

The Court has the power to appoint the official liquidator as provi-' 
sional liquidator at any time after the presentation of a winding up petition 
and before the making of a winding up order On the windmg-up order being 
made by the court the appointment of official liquidator as a provisional hqui- 
^tor 13 to cease and he is to become the official liquidator (section 450) The 
Court has also the power to direct that there is to be appointed a ‘'‘' 
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time of making ^an "order *'for'th'*'°'^,i ““ m'J'f ““ ii= gives at thi 

(jection 464) ® winding up or at any time Ihereafla 

the assets, (u) to make duties are, (i) to take possession of and protal 

(in') to have dnpited contributories and of crcditon, 

to the control of the upon, (to) to realise the asscti subject 

to apply the proceeds m certain matters, (r) 

having done so fpi) to dimi. company's debts and liabilities, and 

adjust their nchts Rti» “yc*ut“plus amongst the contributories and to 
careful in asccrtainini? piiKyvsfi?^^ makes such distribution he should be 
to creditors if they hav#* i ^‘*'^c*‘twenient or by sending individual notice 
tegard would not be iti«».RZi^ against the company * His action in this 
also provide, before such d * relics on advertisements * He should 

Besides thrib mcome-tax due to the Govemment.* 

specified in certain statutory powers which 

457 (section 179 of the n-- Companies Acr, 1955 Although section 

liquidators to institute o/defi^'i* deals with the powers d the 

and section 545 (section 007^*^ with the sanction of the Court 

Court to give direction P*‘®''*ous Act) deals with the power of the 

neither of the two sections of delinquent directors, etc, fcl 

direction of the Cou^^ liquidator takes act 

invalidate a prosecution *> ^ would be illegal or invalid or 


action with* 
It would 


Arsons called a “firm^ tompo 's mentes or any bod/ of 

•he Provincial Insolvency protection of insolvency law either under 

Insolvency Act (III o? *^20) <>•• under the Presidency Totvns 

pay their dues to ih^,"^**'“ that they are no longer ia » 

1 Provincial Insolvenrv Sections 6 and 9 respcciivd/ 

down the acts of insolv^n/ *hc Presidency Towns Insolvency Act 

mpowers the State Govcrnm,.nf 57 of the Provincial Iniulvcncy Act 

1 galled “official receiver”! 4*^ ^p^mt such persons as it thinks fit (t® 
r®®^[.^*“ttaasuinaypre3cribr under that Act withms“ch 

i«n P“''PO»« of every official receiver is to be the recciwf 

In. By the Court (for cn^ appointing a receiver or an intmm receiver 

{.‘“2''‘^“cyAct rseS 81 on^-fi provisions m the Presidency Towns 

under the Act have been iJ 5 and duties of the receiver 

H?' . Act, bcjidr?oJ? *«ct>ou 59 Section 68 Presidency 

^®Icgate certain of the Provincial Act, empowers the 

include the following powers to the official receivers Such power* 

(0 to frame schedule and 

(»■) to make vtlttim orA uu“*l or reject proofs of creditors, 

(■■■) to hear and dl/mma'" “^“^Sency . and 

4 Value of th» « unopposed or ixpart$ application 

(I) -Sull.ca.rVn a««v«tecd , .f 

«!■= ca« may'bn ‘‘“■““oa on the l.qndalor or -h 

^ 77. , , --— ^ ^ Asccrtaiu the value of the assets and ih® 

I /w, 623 

•»5»7 )o,T 7 j’ cu 
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ascertaiu the value of the assets 
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liabilities of the insurer in such manner and upon such basis as he thinks fit, 
but m so ascertaining, it has been laid down ttt the said sub section by way 
of recommendation that he can conform, so far as applicablcr to the rule 
contained in the Seventh Schedule to the Act and further he must conform, 
to the directions (if any) which may be given to him m this regard by tho 
Court 

f The rule provided in the Seventh Schedule to the Act is as follows i 

(u) The liabilities of an insurer in respect of current contracts 
effected in the course of life insurance business including 
annuity business shall be calculated by the method and upon the 
basis to be determined by an actuary approved by the Court and 
in determining same the said actuary is to take into account— 

(t) the purpose for which such valuation is to be made, 

(«*) the rate of interest and the rates of mortality and sickness, 
to be used in valuation, and 

(us) any special directions which may be given by the Court 
(6) The habiliUes of an insurer in respect of current policies other 
than life policies shall be such portion of the last premium paid 
as IS proportionate to the unexpired portion of the policy in 
respect of which the premium was paid ^ 

Under the English Act, the valuation of habthties of an insurance 
company on winding up is governed by rules set out in the Third Schedule to 
the Insurance Companies Act, 1958 For the purposes of valuation the rule 
therein divides the policies into (t; life policies, (it) annuities, (tti) bond invest¬ 
ment policies, (id) fire, accident, motor vehicle, marine, aviation and tramit 
policies, and (o) employer’s liability policies The general schedule of valuation 
in the Third Schedule of the English Act seems to be more or less akin to the 
scheme laid down m the Seventh Schedule to our Act In the schedule to 
the English Act the scheme is that life policies and annuities are to be valued 
actuarially according to such rate of interest and tables of mortality as the 
Court may direct, and other policies, such as fire, marine, etc , arc to be 
valued at that portion of the last premium as is proporuonate of the period 
in respect of which it was paid < 

But the policies and annuities which are not covered by the Insurance 
Companies Act, 1953, are to be valued according to section 31b of the,Com¬ 
panies Act, 1948, which means that the full amount of the claim arising under 
a policy before winding up IS complete c or annuity instalment still unpaid 
under an annuity where annuitant dies before his proof IS dealt with, would 
be recoverable and not the actuarial value of the policy or annuity at the 
time when the company goes into liquidation ^ Again where no claim arises 
nothing would be recoverable beqause premiums are not apportionable and 
tl e assured is not entitled to a return of the poition of their attribution to 
the period of winding up * 

It has already been noticed that a wuulmg up by order of the Court is. 
deemed to commence when the petition was presented to Court but the, 
valuation of policies is to be made as at the date of the wmding-up order * 
Hence it follo%N s that the assured may prove for losses which occurred in 
between the presentation of pclition and the making of the order * 

t RtJ^talhtrn Ciunt IS tiri Moefalaitts ''629 

dmm IIBCO) 17 Cb D 337, Prefus 3 Rt Lao Car aad Gtnird, rtnt t \ 
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and also generally for all applications to be made to the court, under the pro¬ 
visions of the Act These rules arc now framed by the High Courts, 

and although they are g-nerally based on the English winding up in the diffe¬ 
rent High Courts rules, we arc told that the divergence of practice in the 
different High Courts had resulted m much avoidable confusiou and 
difficulty We, therefore, recommend that, as soon as Government 

have f jrmulaled their decision on our recommendations relating to the amend¬ 
ment of the Indian Companies Act, they should lake up this matter with the 
Supreme Court of India, with a view to evolving a set of uniform windings 
rules in consultation with the High Courts After such rules have been 
framed, it would be for the respective High Courts to consider os to what 
extent they can be applied to District Courts under their supervision 
and control 

Section 246 of the Indian Companies Act, 1913, is now repealed and on 
the recommendations of the Company Law Commission, section 643 found 
place in the Companies Act, 1956, whereby, the Supreme Court to make rules 
af er consulting the High Courts, providing for all matters relating to the 
winding up of the companies which by the Companies Act, 1936, are to be 
prescribed Thus, the Sup erne Court has powers to make rules consistent with 
the Code of Civil Procedure (V of 1908)— 

({) as to the mode of proceedings to be had for winding up a company 
in High Courts and in courts subordinate thereto, 

(it) for the voluntary winding up of companies, whether by members 
or by creditors, 

(tit) for the holding of mectingi of creditors and members in connecUon 
with proceedings under section 391, 

(to) for giving effect to the provisions of the Companies Act as to the 
reduction of capital, and 

(p) ^nerally for all applications to be made to the court under the 
provisions of the said Act. . 

By virtue of the' said powers the Supreme Court, after consulting the 
High Courts, has made the rules knovm as the Companies (Court) Rules, 
1939, which came mto force on (he first day of October, 1959 Part Itlof 
the said Rules provide the rules fur winding up ^ 

1 S6 (1) In the winding up of an insurance company and in 
App'hcnon of .UT>1U. the insolvency of any Other insurer the value 
aueu of life insuiaoce ol the assets and the liabilities of the insurer 
liquidation or respect of life insurance business shall be 
loio veacy ascertained separately Grom the value of any 

other assets or any other liabilities of • the insurer and no such 
assets shall be applied to the discharge of any liabilities 
other than those m respect of life insurance business except m so 
far as those assets exceed the liabilities m respect of life insurance 
business 

(2) In the winding'up of an insurance company carrying on 
the business of life insurance or in the insolvency of any other 
insurer,carrying on such business where any proportion * 

y- X 

I Rcyoil of the Comp*ay IaW Gommimoo para. 221 ^ 
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profits of the insurer was before the commcncerncnt of the mndjng 
up or insolvency 'ilIocatLcI to policy-holders, if when the assets aai 
hnbihties of the insurer have been ascertaiued| there is found to be 
a surplus of assets over babilitics (hereinafter referred to as a frmn 
^acte surplus) there shall be addea to the liabilities of the insuref 

in respect of tht' life insurance business an amount equil to surb 

proportion of tiie prtma facte surplus as is equivalent to sucb 
of the profits allocated to shareholders and pohc) 
holders as was allocated to policy-holders during the tea 
’immediately preceding the commencement of the winding up acd 
'the assets of the insurer shall be deemed to exceed his habilitiu 
only in so far as those assets exceed those habihties after such 
addition: ^ 


Provided that— 


(<x) if in any case there has been no such allocation or 
It appears to the Court that by reason of 
circumstances jt would be inequitable that tw 
amount to be added to the liabilities of 
m respect of the hfe insurance business j 

an amount equal to such proportion as afor^ ’ 
the amount to be so added shall be such amount 
the Court may direct, and 


(6) for the purpose of the apphcalion of this 

to any case where before the commencement oi 
winding up or insolvency a proportion of sue 
profits as aforesaid of a branch only of the me in 
ance business in question has been i „»« 

' policy-holders the value of the assets and habin 
' of the insurer m respect of‘‘th it'branch shau u 
separately ascertained in like manner as the va . 
of his assets and habihties in respect of tne t 
instance business was ascertained, and the . 
so found, if any, of assets over liabilities shall, 
purpose of determining the amount to be addea 
the liabilities of the insurer in respect of the li« 
msumnee business, be deemed to be the prmap^^ 
surplus , I 


smopsis 


2 A j t,.t ptxmafaat surplus 

Iwithiu, e/;,/, 5 towtr of ttit Court f. 

busuisss , dstsmtnohm 6 Vaiut o/ass*ts and ItahihMS of ^ 

« r, . ' branch of UfiinsdransthuiiMi 

7 Poltejf~holdtrs ets a bis , 


3 lutplu,, 
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1 Object and scope —^The object of the section is to confer a privilege 
on the holders of life insurance policies in the matter orapplicatioii of 
surplus assets of the life insurance fund m winding up or insolvency proceed¬ 
ings, as the case may be 

This section is based, with certain modifications, on the recotnrncnda- 
tiOQs of the Ciauson Committee Clause 17 of the Bill of the said Committee 
runs lattr aim as follows This clause worLs out, "in winding up, the principle 
that such separated fund is to secure to the policy>holders concerned not 
only the full satisfaction of their contract rights, but also (as against share 
holders and aUi hilders ot policies issued in other classes of busincsi) that 
part of the unallocated surplus derived from their own class of business which 
belongs to them cither by contract or m accordance with the practice of the 
the company " The dilTercnce between this section and the provisions in the 
said Bill IS that in he former protection is given to the holders of life ^ 
policies whereas in the Utter such protection was reommended to be given ^ 
to policy holders of every class of losuraacc business m respect of which a 
statutory fund was recommended to be maintained This section is to be 
read as a rider to the preceding section So, t « after determining the value 
of assets and the liabilities under section Si, the application of the surplus 
assets of life inmrance fund has to be made according to the provisions as 
contained in this section 

2 Value of assets and habiUties of life insnrance bnsmess, deter¬ 
mination of-~Sub<secuon (1) lays down that as a general rule the value of the 
assets and the UabiUues of the insurer m wiodmg-up or insolvency proceed- < 
mgs, as ^e case may be, has to be determined separately from the value of 
any other assets or any other liabilities of the said insurer Next, it lays 
down that m determining such value the assets of the life insurance buuness 
must not be applied to the discharge of any liabilities of any other business 
except the business of life insurance Lastly, it lays down that when the* ^ 
assets of the life insurance business exceed the liabilities of that business the 
excess could be applied to the discharge of liabilities of otner business 
of the insurer 

3 Frima facie sarplas, meaning of ^The expression *'prima facu 
surplus’* as stated in sub-section (2) means, in relation to the value of the 
assets and the liabilities of an insurer in winding up or insolvency, as the 
case may be, a surplus of assets over liabilities when it is determined without 
reference to any allocation made to policy-holders of any proportion of profits 
of the insurer bcfjre the commencement of the winding up or insolvency 

The expression **prtmafaa9 surplus” as stated in proviso (6) of sub 
section (2) also means the surplus, if any, of assets over liabilities where it is 
determined separately in respect of a branch only of the life insurance business 
without reference to any allocation made to policy-holders of any proportion j | 
of profits of that branch before the commencement of the winding up or 
insolvency, as the case may be '' 

4 Determination of valne in case of prima facie sarplas ->Sub- 
section (2) lays down that where there is found & prima facit surplus the ' 
determination of the value of the assets and the liabilities of the insurer must 
be made by adding to his liabilities m respect of the life insurance business 
an amount equal to such proportion of the prtma fatte surplus as iSj equivalent 
to such portion of the profits allocated to shareholders and policy-holders as 
was allocated to policy hold-rs during the ten ye^rs imm diatcly preceding the 
commeuccmcat of the winding up and when this is done it is then only that 
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any branch of its business in respect of which a separate fund is required 
10 be kept are not cniitled to have allocated to that fund any part of the 
company’s investments which could not be proved to have bee i purchased 
from the receipts of that branch of business ^ It is to be remembered that the 
policy holders have no priority over general creditors in respect of the same 
branch of business ^ But m res^^ct of a separate fund the policy holders and 
creditors out of which they arc to be paid have a preferential claim over other 
creditors on the fund ^ Again where the terms of the policies provide payment 
out of a named fund such policy-holders may be entitled to priority on that 
fund as secured creditors * 

As a general rule a holder of a policy on which a claim has become 
payable cannot Iiavc any priority over other policy-holders of the same class," 
but if his claim was paid before the winding up commenced i this rule would 
have no application (sec the above cases) Again, where the liability of the 
company is unlimited but (he rights of the policy-holders are given to a fund 
the claims of others could not be met out of that fund but must be met by 
the membeis themselves ^ But when the special classes of policy holders 
could not be paid or met m full out of the said fund to which they have 
priority, the remainder of the assets must be divided rateably and without 
distinction between them and any other creditors ’ 

When rights have been given specially to any class of insurance business 
It IS important to know on winding up as to which specific class each contract 
of insurance falls, s ^ to decide whether endowment policies are to be classi- 
Bed as life policies " 

57 NVhere the insurance business or any part of the insur* 
ance business of an insurance company has 
cSpaiUci^^ secondary transferred to another insurance company 
under an arrangement in pursuance of winch 
the first mentioned company (m this section referred to as the 
secondary company) or the creditors thereof has or hwe claims 
against the company to which such transfer was made (in this 
section referred to as the principal company) then, if the principal 
company is being wound up by or under the supervision of the 
Court, the Court shall (subject as hereinafter menuoned) order the 
secondary company to be wound up m conjunction with the 
principal company and may by the same or any subsequent order 
appoint the same person to be liquidator for the two companies 
and make provision for such other matters as may seem to the 
Court necessary with a view to the companies being wound up as 
if they were one company 


1 Rt London Contrd Atturanei (1939) Cb 505 
Allchin V Coullkord (1942) 2 K B 228 

2 Glcs^ow Assuranct (Li^uidalerJ qf) i fVdsb 
Insuranu 1914 S C 320 

3 R* HurU of Oak Atturanct (1936) Cb 558 

4 Ri Briluh Imponal Inturanc* (1878) 47 L I 
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(he assets of the insurer shall be deemed to exceed his hahjlitjesonlyiojo^ 
as those assets exceed those Itabjlities after such addition In short, wbi 
this sub section lays down is that firstly, the surplus of asscu over liaWitits 
has to be allocated to the shareholders and policy-holders in the hie piopoi 
lion in which the profits were allocated to policyholders dunog the ua 
years immediately preceding the commencement of the windiDg up ot 
insolvency, and secondly, when a balance is found in the fjimam* suipM 
after deducting therefrom the amount added to the liabilities of 
in respect of the life insurance business that the assets of the lasurcr itiau M 
deemed to exceed his liabilities 

5 Power of the Court —Proviso (o) to sub-section 
discretionary power on the court to direct what amount of the surplus to 
added to the liabilities of the insurer in respect of the life insurance 
other than the amount to be so added as provided in sub-section (2) hi 
court should exercise its discretion in this regard o ily under the » 
circumstances 


(») Where there has been no such allocation, or 
(»i) Where it appears to the court that by reason of special 

stances it would be inequitable that the amount . y-j 
added to the liabilities of the insurer in respect ol 
insurance business should be an amount equal to suen p r 


tion as mentioned in sub-section (2) 

In cither of the aforesaid two cases the court has been given the .^jj 
discretion to depart from the method of valuation of the assets ana h 
of the insurer m respect of the life insurance business so as to amvc* 
surplus or assets over liabilities as provided in sub-scction (2) 

, 6 Value of assets and babilatles of a branch of l»f« 

business —Proviso (A) to sub section (2) lays down the procedure by 
value oftheas<c(s and liabilities of the insurer m rrspcct f upcr 
only of the life insurance business has to be ascertained m wmai g H 
insolvency, as the case may be 

% of his assets and liabititics of a branch of the Jifc 

K t’’"” teedejust m the same manner as the , 0^(1) 

and Uabihtics of the life msorance business as laid down m tbt 

Lli, “i'* ''aloaiion has to be ascertained separately 

“ v'” “"y “''•'t Iiabihlies of the insurer of a"/ j 

other thro assets shall bc applied to the discharge of any h 

«celd ,h ^ h'l“■>< except m so far as those asst 

exceed the liabilities m respect of the other branch 

resorel" ‘‘o added to liabilities of the 5 

the^arimn r '’tench of the business an amount equal to such Ptnpn , ud 
dotn r/ O “Sr*'' ‘'''“'"■I'd in accordant with the pnnfP''"if 

thrmoCw ‘“a « >1 equivalent to such ptnf S „ 

MUcv hoIderl ’’“’"'“’'dcrs aud policy-holders as was 

policy holders of ibat branch dunne the ten vcar 4 immcHiatclv preceding 

^TufiaS'^an “P thereupon the assets of the * 0 *“^ J 

soils eaerVdth *'? >0 exceed bis liabililies only m so far as IS 

sstels exceed Ihoie liabilities after such addition 

»ny a«ts of'^ '"»■» »!• ned/lota us winding up-Gtn'"”? 

P“>‘ o' » ' general arsets whereof al “j 

crediloe, of the company m wtrdicg ip ranker. ^«ra, but the credne-* ‘ 



S 571 


WINDIMG UP OF SECONDARV COMPANIES 


465 


any branch of its business in respect of which a separate fund is required 
to be kept are not entitled to have allocated to that fund any part of the 
company's in\estments which could not be proved to have bee i parchased 
from the receipts of that branch of business ^ it is to be remembered that the 
policy holders have no priority over general creditors m respect of the same 
branch of business ^ but in respect of a separate fund the policy-holders and 
creditors out of which they are to be paid have a preferential claim over other 
creditors on the fund ^ Again where the terms of the pulicies provide payment 
out of a named fund such policy-holders may be entitled to priority on that 
fund as secured creditors * 

As a general rule a holder of a policy on which a claim has become 
payable cannot have any priority over other policy-holders of the same class,* 
but if his claim was paid before the winding up commenced this rule would 
have no application (bCC ilic above cases) Again, where the liability of the 
company is unlimited but the rights of the policy-holders arc gtven to a fund 
the claims of others could not be me( out of that fund but must be met by 
the membeis themselves ^ But when the special classes of policy holders 
could not be paid or met in full out of the said fund to which they have 
priority, the remainder of the assets must be divided rateably and without 
distinction between them and any other creditors ’ 

When rights have been given specially to any class of insurance business 
it IS important to know on winding up as to which specific class each contract 
of insurance falls, s g to decide whether endowment policies are to be classi¬ 
fied as life policies * 

57 Where the insurance business or any part of the insur- 

. , ance business of an insurance company has 

compamfi"^” Kcondaty transferred to another insurance company 

under an arrangement m pursuance of which 
the first mentioned company (in this section referred to as the 
secondary company) or the creditors thereof has or hwe claims 
against the company to which such transfer was made (m this 
section referred to as the principal company) then, if the principal 
company la being, wound up by or under the supervision of the 
Court, the Court shall (subject as hereinafter mentioned) order the 
secondary company to be wound up m conjunction with the 
principal company and may by the same or any subsequent order 
appoint the same person to be liquidator for the two companies 
and make provision for such other matters as may seem to the 
Court necessary with a view to the companies being wound up as 
if they were one company 


1 Ri London Gtnerot 'Aisuranci (1939) t.h 505, 
^ Ic^n V CouUhard (1942) 2 K. B 228 

2 ClfJicjo Atiiaanco {Lt^utdatort of) v IVtltk 
InJuranco 1914 S C 320 

3 Oorts of Oak Asiuranet (1936) Cb 558 

’ ^ Impsrial Inturanos (1878) 47 L J 

Cb 318 fy Inisrnaiional Lxfs (1876) 2 
Ch D 476 

5 ^ IntsrruiUonal Lxjs (1870) L R 5 Gh 
424 Rs TStgnmoulh Mutual Shipping Assona 

59 


(ion Rt Marlin t Claim, (1872) L R..Eq 
148 

6 RtArlkttr Autrags (1876)3 Cb D 522 , 
Rt London Manus (1869) L. R 8 Eq 17G 
^ ABrutiUurol Cattls Insuratus (1874) L R 
lOCb 1 Rt StaU Fits (1865) 34 L j 
Ch 436 

7 RtPrdsan (1907)24TL.R 74 R* Apievl 
tuTol Caltls Inturanes (1874) LR lU Cb I 

8 (1918) 1 Cb 427 
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Court shall hate 

Court hi ^^tween the commm to the arrangements 

oontributn^'^®^'^^ *° ^‘Shtsanffl manner as tie 

oras n. ‘be case of 
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W Where an -dm,r " “ 

panv^to °n ^ secondary is not u 

direct alleged ?o fa. ^ ^“"‘e time as the principal com- 

10^15^" comrnnv in i!‘'°'“’‘“'y> ‘be Court shall nol 

the com (if any) tiiat m u*^ "'ound up, unless, after hear 

*hat&“5' ''g‘“nst i^^r ““y'^"“‘■ged by or on behilfof 

‘be windin^’^®"y secondary to “P’ ‘b® Court is of opinion 
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principal 
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(Q Wh “'"P^"y ’ "t. ‘be Pti““P'' 

sec'onda/v*° "‘^“eance^com'^* ™ relation of a principal 

‘here a%LL°”Pany to ron?e'”PL"J. “"I "> ‘be relation of a 


se‘’cona“rV°°“^ tnsuZc7e?"^'“‘be rehtion of a 
‘here a?eLv°”P®"y ‘o sonie^?hp^ 
secondarv ^^surance comni^^^ insurance company 
deal svitlfan°™P^'”es to one P^"'^“ standing m the relation ol 
groups a, ?7,?‘t'‘‘ber of such company, the Court may 

m this sectin ‘b“tbs most e-cDedi ™P‘““es together or in sepiralo 
section expedient upon the principles laid doi.n 
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butouts 

Whtn the court shall not dittci W' 
secondary company to bs u’O'i'^ 
otd when tl thnil . 
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3 °y 

(^) Contributory ^ 

* Obier» J * ^‘^'**^ionof “>’”Panies, suh’iL __ 

»'multancou5 ®®!jy** -The nk 

up or ubj^t of .h^ ,oc..o„ « ,o pmoide/" 
8 Eivtn u^ Koti” ‘’"""pal and L '““PaniM when ih^y Hand “ 
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secondary company to bs wjum »/ 
atd when tl shall so diud, 
ssction ( 4 ) 

can make an atfplteolm 
this section 

Court*s power to deal with n^dsl 
companies, sulhsttlion ( 6 ) 


£ 57] WINDING UP OF SECONDARY COMPANIES ^6^ 

The section provides for the procedure of* winding up of secondary' 
companies along with the principal companies It speaks of When the 
commencement of the wihding up will be said to commence, where the 
Court should direct winding up of secondary companies and where it will 
not so direct and who can make an application for such winding up The 
section also confers powers on the Court to adjust the rights and liabilities of 
the members of the several companies and to deal with any number of such 
companies together or in separate groups The Court has also been given 
the powers to appoint the same liquidator in respect of those companies and 
to give directions with regard to such other matters as may Swcm necessary lu 
wind up those companie;i as if they were one company 

This section IS similar and identical in language with section 16 of the 
English Insurance Companies Act, 1958, except that the expression “subsidiary 
company" has been usrd in that section instead of "secondary company" as 
used in this section 

2 Secondary compan), meaning of ~The expression ''secondary 
company" has been dcBned in sub-section (1) of the section to mean a 
company where its insurance business or any part thereof has been transferred 
to another insurance company under an arrangement in pursuance of which’ 
the first mentioned company, i a , the transferor company, or the creditor* 
thereof has or have claims against the company, i / , the transferee company, 
to which such transfer was made The tran feror company aforesaid is known 
as the 'secondary company’ and the transferee company aforesaid is known 
as the 'principal company’ In other words, the secondary company in 
relation to its principal company stands in the position of a transferor company 
where the latter transfers either the whole or part of its insurance business to 
the principal or transferee company under an arrangement that the transferor 
company or its creditors shall have claims against the transferee company 

Under the English Insurance Companies Act, 1958, such a transferor 
insurance company is known as the 'subsidiary company’ and the transferee 
company is known as the ‘principal company ’ The definitions in 
both the Acts are same and identical with this difference that under this 
Act what IS called the 'secondary company’ is called the 'subsidiary company* 
under the English Act *■ Before the Life Assurance Companies Act, 1870, 
the court had no jurisdiction to make one winding-iip order in respect of two 
distinct companies, however much the affairs of the companies might be 
involved the one with the other ^ 

The expressions "secondary company” as used m this Act and "subsidiary 
company" as used in the English Act must not be confused with the ‘subsidiary 
company' as defined in the Companies Act Hence, the mere fket that one 
company had by purchasing of shares acquired a controlling interest in 
anoiher company and that there was a treaty of mutual re-iasurance would not 
make one the secondary or subsidiary to the other wuhm the meaning of this 
section or section 16 of the English Act. A transfer business with the arrange¬ 
ment must be essential ^ 

3 Winding up of secondary company, court’s power la such wind¬ 
ing up sub section U) —Sub-section (1) lays down that when a principal 
company is being wound up by or under the supervision of the court, the 
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The liability of a contributory extends only to the amount, if any, remain¬ 
ing unpaid on tne shares held by him ^ 

6 When the court shall not direct secondary company to be wound 
up and when it shall so direct sub section (4) —>Thi3 section does not con¬ 
template automatic winding up of a secondary company when a principal 
company is wound up, but a secondary company can be wound up at the same 
lime when the principal company is m the process of being wound up 
Whether an order for winding up an alleged secondary company should be 
passed or not when it is not in the process of being wound up at the same time 
as the principal company to which it is alleged to be secondary, the court 
must have regard to the following considerations 

(i) it must not direct the secondary company to be wound up merely 

upon the allegation chat it is a secondary company to the princi¬ 
pal company which is being wound up before it, in this regard 
Its duties would be (a) to hear all objections (if any) that may be 
urged by or on behalf of the company against iis being wound 
up and upon hearing all such objections— 

(it) it must form the opinion that the company is secondary to the 
principal company, and 

(m) it must also be of the opinion that the winding up of the 
company m conjunction with the principal company }» just and 
equitable ' 

When the court forms the aforesaid opinion on bearing the objections 
that It can pass an order for winding up the secondary company and such 
winding up must on the ground <>f being *just and equitable* as envisaged m 
section 433 (/) of the Companies Act, 1956* 

7 Who can make an applicattoo under this section —An applica¬ 
tion for an order of winding up of any secondary company in conjunction 
with the principal company may be made— 

(») by any creditor of the principal or secondary company, pr 

(ii) by any person interested in the principal or secondary company^^ 

8 Court’s power to deal with several companies sub section (6)— 
Sub section (6) confers discretionary power on the court to deal with any 
number of secondary companies to one principal company or a company 
standing m the relation of a principal company to one insurance company 
and m the relation of a secondary to some other insurance company either 
jointly or m separate groups as it may think most expedient upon the 
principles laid down in the section Under this sub section the court will 
be called upon to exercise its discretion to decide as to whether the winding 
up of the several companies should be ordered together or m separate groups 
It should pass an order m such a case as Would appear to it be most expedient, 
I 4 where it would form an opinion that winding up of those companies 
either together or m separate groups, as the case may be is just and equitable 
The companies that c in be dealt with under this sub-section arc (t) a company 
Standing m the relation of a principal company to one insurance company 
and in the relation of a s-condary to some other insurance company, that is 


1 S 426 U) (d) of the laid Act stt slio 60 I \ t 54 Ml 827 t tu alio S' 12'(2) 
Monlgomtfjv Stkdar Iroi Uotkt (o) >flhBJaiJ\ct 

Cal 1099 Inrt‘Aptx Film Dntribilvr 2 i'M N >te 6 under S 53 luP'a 
1959 Com Catet 408 Hansreijv Ailhanat 3 ^ote 7 under S 53, fujira 
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to say, when company stands m the relation of a principal 
insurance company *B' and in the relation of a secondary company o 
company *C*, on the winding up ol *A* the court has power to '' 
and *C* companies under this sub section either tegether or m 
1 e , AB group or AC group or m BC group as the court wu jj- 

expedient, t e just and equitable, because 4 I is principal and n 

hence A and B can be grouped together, ^ 

secondary, hence A and C can be grouped together, again B being 
A which 13 also secondary to C, B is ulso secondary to C aiw nen 
can also be grouped or all of them can be wound up together, an 

(«) Several insurance companies standing 
companies to one principal company, * e , when A,B and C all 1< 

stand in relation of secondary companies to company B, * gjjand^»^ 
wound up together or they can be wound up in separate group 
and D or C and D 

58 (1) If at any time It appears expedient of any 

of an insurance companv f^^JldertaUrg 
class of business comprised m tiie 
of the company should be 
any other class of business 

undertaking should continue to be carried on by the c f ^ 
be transferred to another insurer, a scheme for ,« accord 

be prepared and submitted for conhrmation of the Cour 
snee with the provisions of this Act 

(2) Any scheme prepared under this section jP jgs 
for the allocation and distribution of the assets ^d 
the company between any classes of business aflectea t 
the allocation of any surplus assets which may anse on ^ qIjcs 

posed wmding up), for any future rights of every cus 

holders in respect of their policies and for the manner jo b« 

up any of the aflfairs of the company which P^Lpmcinodbi 
wound up and may contain provisions for altering , fur^^ 
dum of the company with respect to its objects and 
provisions as may be expedient for giving effect to the sc 

(3) The provisions of this Act relating to the tii« 

liabilities of insurers in liquidation and insolvency iinui'h 

application of surplus assets of the hfe insurance fund in 

tion or insolvency shall apply to the winding up of any 
affairs of a company m accordance with the scheme ^ 
section in like manner os they apply in the winding * ^pply 

‘insurance company, and a scheme under this section ma; 
with the necessary modificaiions any of the provision 
Indian Comp mts Act, 1913, relating to the winding r 
companies 

(1) An order of ilic Court confirming a scheme 
uctiou whcicb> ihc memorandum of a company aliei 
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respect to Its object shall as respects the alteration have effect as 
if It were an order confirmed under section 12 of the Indian 
Companies Act, 1913 (VII of 1913), and the provisions of sections 
15 and 16 of that Act shall apply accordingly 

(5) When making an order confirming a scheme under this 
section, the Court may make such orders as it considers necessary 
for the disposal of so much of the deposit made by the company 
under section 7 or section 98 as does not relate to the classes of 
msurance business, if any, which the company continues to 
carry on 

smopsis 


1 Ltgtslaltce ekangtt 

2 Object and scope 

S Parttal winding up, requisites of 

sub section (1) 

4 What the scheme should provide 
sub-section (i) „ 


5 Valuation ofUabiUties and appiiea- 

tion of surplus assets ’ sub-see- 
txon (3) 

6 Powers of the Court sub-sections 

(4) and (d) 


1 L«gt«Uttve changes-~Sub>sccUon (5) of the section was mserted by 
Act VI of 1946 


2 Object and scope «~The object of the section is to provide for **a 
new provision to enable part of the business of a composite company to be 
carried on while the remainder is wound up and seems desirable as an 
addendum to the adoption of the principle of sepsratioo of assets, in order 
to preserve and work out the rights of pohcy-holders of a particular class in 
xega^ to assets allocated to business of that class " (Glauson Commiitee 
Report la respect of clause 18 of the Clauson Committee Bill, which is being 
almost reproduced m the section ) ^ 

This section provides a machinery by which a partial winding up of 
a company carrying on composite insurance business can be made Under the 
Companies Act there is no provision for a partial winding up of a company 
rather section 497 cf that Act speaks of a company being ‘'fully wound up” 
Even under the English Companies Act, 1948, a contingency of a partial wind* 
mg up has not been contemplated, raiher section 274 (I) of that Act provides, 
‘when the affairs of a company have been ‘completely wound up’, the 
court if the liquidator makes an application in that behalf, shall make an 
order that ihc company be dissolved from the date of the order, and the 
company shall be dissolved accordingly *’ Hence, this section makes a spty-sA 
provisiun for parual winding up of a company and empowers the 1/s 

pass an order to that effect consistent with the provisions cODtaincd X)i^r*is 
Without making an order that ihc company be fully wound up 
as provided m the Companies ^ct 

The partial winding up of the affairs of an iruus^ror thonld 

be effected through a scheme prepared for the purpose by 

court The scheme should indicate which cU i of cotop^^ 

< the undertaking of the compitiy should lie wojc-d'p //fiich oh«-“ 
of business therein should continue to lie V/»tr/r trar< 

anorher insurer The scheme should alv> vh" 
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distribution of its assets and liabilities between dilTcrent classes ofbusiney 
affected and for any future rights of every class of policy holders as provjaw 
in sub section (2) of this section 

In effecting the partial winding up the valuation of liabilities aid 
application of surplus assets of life insurance fund in liquidation or msoiveM 
as provided in the preceding sections 55 and 5o shall also apply 3 
part of the affairs of the company sought to be wound up 
also been empowered to make neces»ary alterations in the objects o 
company in its memorandum while confirming a scheme 
and at the same time it has powers to make necessary orders for the oi ^ 
of as much of the deposit made m pursuance of section 7 or section yo 
be necessary and does not relate to the classes of insurance business woi ^ 
company continues to carry on 

3 Partial winding up, requisites of 8Qb*sectioo (1)—The rcquui^ 
of a partial winding up as envisaged under sub-section (1) of this see lo 


(i) It must appear expedient that— ^ 

(а) the affairs of an insurance company m respect of jjjQuld 

business comprised in the undertaking of the company 
be wound up, but 

(б) any other class of business comprised m the said ^ ^ 

should continue to be earned on by the company^ 

(<) that other class of business should be transferred to so 
insurer , 

(ii) a achcrac for such purpose as aforesaid should be prepar®^* 

(mi*) the scheme must be submitted to the court, and 


(lo) it must be confirmed by the court ' 

' ' ^ The scheme for a partial winding up can be prepared and 
confirmation of the court under this section at any time but -- 497 of 

bclore the company is‘fully wound up* witbm the meaning nrepire 

the Companies Act, 1956, and is dissolved The persons competent ^ ny 
the scheme and submit same for the confirmation of the court arc the cu r 
w the persons competent to apply to court for winding up order , 
t-ontrollcr when he sanctions a scheme under section 36 of the Act 

r»ri.nn^ A the schcmc should provide sub section (2) ^??gQ^naoy 

mwt provide partial winding up oftheco P 

(0 the allocation and distribution of the assets and 

company between any classes of business affected, wn ^ 
include the allocation of any surplus assets which may 
the proposed winding up, . . 

(■0 any future rightr of every clasj of policy-holders lO rejpea' “ 
policies, and 

(■■0 the manner of winding up any of Ihc affairs of the compaay « “ 
arc proposed to be wound up 

In addition to abovc the scheme may provide for— „ 

(») the memorandum of the company with respect to its opJ 


I under S 
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(i») such further provisions as may be expedient for giving effect to 
the scheme 

It may be noted that the scheme prepared under this section is not the 
same scheme as prepared under section 35 of this Act for the purposes of 
amalgamation and transfer of insurance business in respect of which the 
Controller is the sanctioning authority But the scheme prepared under this 
section IS more or less akm to the scheme and arrangement as provided in 
sections 391 to 395 of the Companies Act, 1956 Hence all the incidents of 
those sections of the Companies Act may be conveniently applied to the 
scheme under this section when the court proceeds to confirm a scheme 

5 Valuation of liabilities and application of surplus assets , sub¬ 
section (3) -Sub-section (3) of this section lays down that the valuation of 
liabilities of insurers in liquidation or insolvency and the application of 
surplus assets of the life insuiance fund lu. liquidation, or insolvency shall 
apply to the winding up of any part of the affairs of a company in accordance 
with the scheme under this section m the same manner as they apply in 
the winding up of an insurance company, that is to say, for the purposes of 
a partial winding up of a company under this section, the valuation of the 
liabilities has to be made as provided in section 55 and the application of 
surplus assets of life insurance fund has to be made as provided m section 56 
of the Act Moreover, this sub section also lays down, that any provision of 
the Companies Act relating to the winding up of companies may be applied 
to the scheme under this section with necessary modifications, that is to say, 
section 494 of the said Act may be applied to the scheme under this section 
with necessary modifications 

6 Powers of the court, sub sections (4) and (5) —In coofirming a 
scheme under this section the court has the following powers 

(») to alter the object of the company as set forth m its memorandum 
of a«8ociation , this alteration has the effect as if it were an 
order confirmed under section 12 of the Indian Companies 
Act, 1913 (VII of 1913) corresponding to section 17 of the 
Companies Act, 1955 (I of 1956) and the provisions of sections 
15 and 16 of the previous Act corresponding to sections 18 and 
19 of the present Act shall apply accordingly, and 
(tt) to make such orders as it considers necessary for the disposal of so 
much of the deposit made by the company under section 7 or 
section 98 as does not relate to the classes of insurance business, 
if any, which the company continues to carry on ^ 

59 Ir the winding up of an insurance company otherwise 
.. , than in a case to which section 58 applies and in 

e urn o cpoii i insoIvcncy of any other insurer the liquidator 
or assignee, as the case may be, shall apply to the Court for an 
order for the return of the deposit made by the company or the 
insurer, as the case may be, under section 7 or section 98 and the 
Court shall on such application order a return of the deposit 
subject to such terms and conditions os it shall direct 

smopsis 

1 Ltgtslatm ehangts 2 ObjtU end seopt 

* SQxegardmjdjipoialofaay dcpatil uiade uatUc lhc« teciuos *is. S 7 or 

ca»e ot anuug&oiaUQa and tranjfcr 

bO 
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j on (2} of this section /class of policy holders as prauiiJ 

'ho valuation of liabiinti lod 
parfofth,?^ (T **’' pr“edmg sce,,o„“QE° liquidation or insota y 

Sobr™ “ffuira of'^theoomoanv . u '5“ “'■“« »!» applytothit 
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buaineas compnS^^'Vif *n respect of any cbii jf 

be \^ound up, but *” undertaking of the company sbouM 

^ commue^t^'K'”^* comprised m the ssid undcrtalnoj 

W that other class “ by the company, or 

insurer ^ busujtss should be transferred to flootbw 

00 a scheme tor such » 

(«0 the scheme mu«» aforesaid should be prepared, 

^ - Thf.r;:;''' ““ 

The scheme ana^^ 1 .'and IS ills the meaning of scclion 49? cf 

or the persons^ submit same for the ,.*''1?* persons competent to prepiK 

Control wh to annlv . ““Stuiutiou of the court arc the cowpay 

“■oiler When he sanctions SV" *-■ »''”dmg up ordcit. or by li- 

nreoa, a the sche™. J''*'®' “»d'v section S6 of Ac Act 
■oust prov,rt”f" ’““^“‘I'ton»“b section (2)—The scheme 
ctor— \ 7 lor the partial winding up of the compaef 

<•) the allocation 

belivccn'anv* rl'”” f^^tbe assets and habihlics ofthe 
,h ‘be allocatio?business affected, which nu^ 

00 any r winding up surplus assets which may arise oa 

I'luh , ^‘‘^bcics and ^biss of pohcy-holders in respect of their 

'"‘I ‘bo manner of Wind 

odd.iiortrT'"*bc"Sou’’„5'’L”''''‘° “®“« 'bo company nhiei 

(0 ahenng the memo'mnd''''“r ^"”'“‘0 for— 

“ ° *bo company iiith respect loiU obyecu, 
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5 59] return OF DEPOSITS 

(tO such further provisions as may be expedient for giving effect to 
the scheme 

It may be noted that the scheme prepared under this section is not tlie 
same scheme as prepared under section 35 of this Act '’'p 
amalgamation and transfer of insurance business in respect 
Controller IS the sanctioning authority But the scheme prepared ‘his 

section IS mote or less akin to the scheme and arrangemen as 
sections 391 to 393 of the Companies Act, 19a6 Hence all the incidents ol 
those sections of the Companies Act may be conveniently applied to tne 
scheme under this section when the court proceeds to conhrm a seneme 
5 Valuation of liabilities and application of 
section (3)-Sub-section (3) of this section lays down that ‘h' 
liabilities of insurers in liquidation or insolvency and the PP , 

surplus assets of the life insutancc fund in liquidation or ■"solvency shat 
apply lo the winding up of any part of the affairs of a company in a 
with the scheme under this section in the same manner , r 

the winding up of an insurance company, that is to say, ^ f P P 
a partial winding up of a company under this section, the valu - 

liabilities has to be made as provided in section 55 and the ^PP eg 

surplus assets of life insurance fund has to be made as provided in ® - 

of the Act Moreover, this sub section also lays down that any pr , . 

the Companies Act relating to the winding up of companies P® PP 

lo the scheme under this section with nccessar> modifications that s 
section 494 of the said Act may be applied to the scheme under this s j 
with necessary modifications 

6 Powers of the court, sub-sections (4) and (5) —In confirming a 
scheme under this section the court has the following powers 

(i) to alter the object of the company as set fcrth m its 

of association, this altemlion has the effect as if it ^ 
order confirmed under section 12 of the Indi 
Act, 1913 (VUof 1913) corresponding to V 

Companies Act, 1955 (I of 1956) and Provisions of scctm^ 
15 and 16 of the orevious Act corresponding to sections 
19 of the present Act shall apply accordingly, and 
(ti) to make such orders as it considers necessary for 
‘ much of the deposit made by the company ““der seet.ou / or 
section 98 at does not relate to the classes of msuronce business, 
if any, which the company continues to carry on 

59 Ir the winding up of an insurance company 

than in a case to which section 58 applies ana in 
Return of depoMt. insolvency of any other insurer the liquidator 

or assignee, as the case may be, shall apply to the Court 
order for the return of the deposit made by the company or 
insurer, as the case may be, under section 7 or section 98 an 
Court shall on such application order a return of the deposit 
subject to such terms and conditions as it shall direct 

smopsis 

\ Legt slattvt changes 2 Objed and tape _ 

1 S S6 rcgardiDj disposal of any deposit made uader these seciuos •(£., S 7 or ’ 

case of amUgamaiioa acd irantfer 

60 
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certain privileges on the persons mentioned therein to give notice of disputing 
any value made by the liquidator or the assignee of which notice had been 
given to them 

2 Liquidator’s or assignee’s duties —The duties of the liquidator 
or assignee in case of winding up or insolvency, as the case may be, as laid 
down in this section are— 

(i) to ascertain the value of the liability of the company or other 
insurer to each person appearing by the books of the company 
or other insurer to be entitled to or interested in the policies 
granted by the company or other insurer , and 

(u) to give notice of such value to those persons as the Court may 
direct 

The liquidator's duties as to valuation of liabilities in the Insurance 
Companies Act, 1958, have been given in the Fourth Schedule to that Act, 
The liquidator's duties under the said Act are identically the same as the 
duties of the liquidator under this Act He is also (») to ascertain the value 
of the liability of the company to each person appearing by the books of the 
company to be entitled to or interested in policies granted by the comyany, 
and (u) to give notice of that value to such persons in such manner as the 
Court may direct The duties of the liquidator relate to cases where the 
company is being wound up by the Court or subject to the supervision of the 
Court Unlike this section the duties of the liquidator under the English Act 
are irrespective of whether a cash distribution of the assets in the winding up 
is intended or not 

3 Notice, its effect —When the notice of the policy values is given 
to the person appearing by the books of the company to be entitled to or 
interested m the policies in the manner directed by the Court he shall be 
bound by the value so ascertained by the liquidator unless he notifies within 
the tiuie specified by any rule or order of the Court of his intention to dispute 
such value The law as laid down m the English Act m the Fourth Schedule 
is exactly similar to what is stated id this section 

4 Dispute as to valoation —The person or persons who have been 
served with the notice of policy values by the liquidator as required under 
this section, has or have the right to give notice of his intention to dispute 
such value In disputing such value he shall have to give the notice within 
the time cither specified by any rule or order of the Court His notice will 
be barred by time if he fails to give the notice withm the said time More¬ 
over, be shall have to give notice m the manner as may be indicated in any 
rule or order of the Court If the notice does not conform to the form in which 
It 1$ to be given the notice may turn out to be invalid In both the cases 
his notice will be of no avail and the policy values will become binding on 
him So in giving the notice for the purpose of disputing the policy value 
he must be careful about the time specified or the manner indicated m any 
rule or order of the Court The law laid down m the English Act in the 
Fourth Schedule is the same as laid down in this section 

61 (1) Where an insurance company is in liquidation or 

any other uisurcr is insolvent the Court may 
make an order reducing the amount of the 
insurance contracts of the company or other 
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3 Reduction of insurance contracts instead of winding-np order, 
sub'section (2) —Sub-section (2) abo confers discretionary power on the 
court to make an order reducing the amount of the insurance contracts 
instead of making a winding up order where a company carrying on the 
business of life insurance has been proved to be insolvent In making such 
an order the court has also the power to impose such terms and conditions as 
It thinks fit and proper The order under this sub-section is a substitute for a 
winding up order 

Where during the hearing of a windmg-up petition it is suggested that 
the amount of reduction of insurance contracts can be arranged, the court 
may order the petition to stand over for the purpose of enabling meetings to 
be summoned and the matter may be referred to the chambers ^ In Satish 
Chandra v Supmnltndtnl of Insurance^ where an order made for windmg-up an 
insurance company was suspended pending the formulation and approval of 
a scheme of arrangement, when, subsequent thereto, one of the policy-holders 
put in an application formulaung a scheme of reduction of policy contracts 
suggesting that the company should be treated as a closed concern without 
taking in any new policies and in case of winding up, the policy-holders could 
expect to get very little but if it was allowed logo on with a reduction of 
policy contracts they could possibly receive the full amount of reduced values 
of their policies, in the circumstances it was held that the property of the 
company was intended for the benefit of policy-holders and the court should 
consult them whether they prefer carrying on the company with a reduction 
of policy contracts or prefer the winding up In the instant case the 
appeal was allowed to stand over until the wishes of the policy holders 
had been ascertained ^ But where the scheme is that the policy-holders whose 
claims had matured should be paid in full and that other policies should be 
reduced the policies maturing af er the date of presentation of the winding-up 
petition should not be paid in full * Again where a scheme is meant for an 
insolvent company to carry on business after relieving a part of its present and 
future liabilities, the court must not entertain such a scheme ® When a 
scheme for reduction of contract is sanctioned by the court it binds the 
company and all policy-holders so that a policy holder who continued to pay 
his premium m ignorance of the scheme is not entitled to have his premiums 
returned ® 

4 Persons competent to apply and to be beard , sub-section (3) — 
The persons competent to apply for orders under this section arc— 

(i) liquidator, (li) company (m) any person on behalf of the company, 
(tp) policy-holder, and (p) the Controller 

But the court has the discretion to hear the Controller, when the petition 
is not made by him, and any person whom the court thmks fit, likely to be 
aftected, to be heard on any such application 

5 Appeal—An order under this section passed by the High Court m 
exercise of its ordinary civil jurisdiction is a judgment withm clause 15 of the 
Letters Patent, Calcutta, and is appealable and the Superintendent of'lnsurance 
(Controller) is culillcd to appeal against an order under this section ^ 
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rcauirements may rchte as to the keeping of deposits of assets m that country 
or otherwise Moreover, there must exist reciprocity at the same time between 
the insurers of other countries carrying on insurance business in India and the 
Indian companies carrying on insurance business in that country Suppose 
an Indian company has been carrying on insurance business in *P* country 
but no insurer of‘P’country carries on insuraocc business m India although 
special requirements were required of *A* to comply with as a condition of 
carrying on insurance business in that country to which insurers of*P’ country 
carrying on insurance business were not subject, in such a case the Central 
Government derives no power under Uus Act Similarly, where *K* an insurer 
of‘Y’country is carrying on insurance business in India but no company 
incorporated in India is carrying on that business iti *X* country although 
special requirements of a discriminating nature exist in *X’ country for an 
Indian company to carry on insurance business there, even in such a case the 
Central Government docs not derive any power under tins section 


4 How the Central Government to exercise its powers ?—^Tbe 
Central Government has to exercise its powers under this section by notifica¬ 
tion in the ofiicial Gazette wherein directions should be issued that the same 
requirement or requirements as similar thereto as may be, are imposed upon 
insurers of that country (where discrioiination as to carrying on of insurance 
business between insurers of that country and the companies incorporated in 
India carry on insurance business there exist) as a condition of carrying on the 
business of insurance m India 


5 Retaliatory legtslacioa State has power to protect its own 

domestic insurance companies doing business m other Slates from burdens» 
prohibitions and limitations placed on them, and m some States statutes of a 
retaliatory nature have been enacted which provide, m effect, that foreign 
companies shall be subject to same restrictions, burdens, penalties, etc , as are 
imposed by the State of their creation on companies of the State enacting the 
statutes Such statutes are a complete and absolute expression of the legis¬ 
lative will, and although their operation depends on the contingency of 
legislative action in other States, they arc not thereby rendered unconstitu¬ 
tional The purpose of such laws is to protect domestic insurance companies 
from impositions which might be put on them by other States, and they are 
not deemed in any essential sense to be revenue measures While they arc 
called ‘rctalialory” statutes their true object is one of comity and they are 
designed to create substantial equality of burdens in respect of foreign and 
domestic insurance companies In the construction of retaliatory statutes 
of this character, although the legislative intent is to be ascertained and 
regarded, they must be strictly construed Such statutes should be 

invoked only where inequitable discrimination against domestic companies 
operative m the foreign State is clearly established, and a foreign company will 
not be excluded from the State under its provisions unless it clearly appears 
that the effect of the foreign law in its practical administration would be to 
exclude similar companies organized under the laws of the Slate ^ 

6 “Oversea” companies under the English Act—Section 23 of 
the Insurance Companies Act, 1958, makes provisions regarding the oversea 
companies thus “The following provisions of the Companies Act, 1948, 
that is to say sections 407, 409 to 415 and 425 if apart from this section they 
would not so apply, shall apply in relation to an insurance company con¬ 
stituted outside Great Britain which carries on insurance business within 


1 41 C J S , pp 560-562 
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and, m the event of any alteration being made in the principal 
ofhce or in the classes of business to be earned on, or any instru¬ 
ment here referred to, or in the name of any of the persons here 
referred to, or in the matters specified in clause (f) above, the 
company shall forthwith furnish to the Controller particulars 
of such alteration 

STMOPSIS 

1 ihangss loilfiin India or appoints a repre- 

2 Objtct and scopt sentative tn India 

3 Insurtr haptng hts principal plact 5 Partieuhrs to be filed by foreign 

of Auftnefs or domicile outside insurers 

India 6 Time wilhtn which and the language 

4 Who establishes a place of business tit which the particulars are to be 

filed 

1 Legislative changes —The word '‘India'' occurring in the section 

was substituted by Act LXU o( 1956, the word * Coniroller” occurring therein 
was substituted by Act XLVII of 1950 and the word “representative ’ also 
occurring therein was substituted for the word “agent” by Act XI of 
1939 The word “States" occurring in the marginal note should be read 
as “India" , 

2 Object and scope —The object of the section is to receive, infor¬ 
mation from any foreign insurer who either establishes a place of business or 
appoints a representative in India with the object of obtaining insurance busi¬ 
ness in this country and to keep an effective check on such msur r as to Ins 
complying with the requirements of this Act through the Controller This 
section IS more or less m the line of sub-section (1) of section 19 of the 
Indian Life Assurance Companies Act (VI of 19l2) repealed by section 123 
of this Act 

This section requires of a foreign insurer establishing a place of business 
or appointing a representative m India with a view to obtain insurance 
business certain particulars mentioned in clauses (a) to (/) of this section 
to be filed with the Controller within the time specified m the section, He 
IS also to furnish forthwith to the Controller any alteration, if made, of those 
particulars Part XI of the Companies Act, 1956, dealing with sections 591 
to 608 makes provisions for companies incorporated outside India Those 
sections replace sections 277 to 277E of the Indian Companies Act, I9ii 
Those sections, viZ sections 591 to 608 of the present Act more or less follow 
the provisions of sections 406 to 423 of the English Act of 1948 The pro 
visions of sections 592 to t02 of the present Act have been made applicable 
by section 591 of that Act to all foreign companies falling under the two 
classes, namely—(a) companies incorporated outside India which, after the 
commencement of the said Act, establish a place of business within India, and 
(i) companies incorporated outside India which have, before the commence¬ 
ment of the said Act, established a place of business within India and 
continue to have an established place of business witbm India at the com¬ 
mencement of the said Act The Companies Act, 1956, came into force on 
1st April, 1956, hence, companies incorporated outside India whether 
establishing a place of business m India after 1st April, 1956 or before the 

said date and continuing to * ’ . 

at the commenrement of the 
those sections 

61 
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(ti») (d) the name and address of one or more persons resident m India 
and authorised to accept service of process or any notice', and 
(i) a copy of the power of attorney granted to him , 

(«j) the full address of the principal ofiicc of the insurer m India^ , 
Sservice of notice can be effected by leaving or sending the 
document by post, to any established place of business of the 
company m India* , 

(v) a statement of the classes of insurance business to be earned on by 
the insurer , and 

(jBi) a statement vcriBcd by an affidavit netting forth the special 
requirements, if any, of the nature specified in section 62 
imposed m the country of origin of the insurer on Indian 
nationals 

Particulars of any alteration being made (a) in the address of the 
pnncipal office or (b) in the classes of business to be carried on or (r) in any 
instrument, i « , charter, statute, deed of settlement, etc , or (d) in the name 
of any of the person, i e , director or person receiving service or notice , 
or (e) in the matters referred to in item (vt) above have to be furnished to the 
Controller 


6 Time within which and the language m which the particulars 
are to he filed —The particulars above referred to are to be filed with the 
Controller within three months from the establishment of a place of business 
within India or the appointment of a representative m India Particulars 
of any alteration therein are CO be furnished to the Controller forthwith 

The documents, papers and statements are to be written in the Eng ish 
language and if the documents are not written in that language a certified 
translation thereof has to accompany them 


61 Every insurer having his principal place of business or 
domicile outside India shall keep at his prin 
w cipal office in India such books of account, regis- 

Md^the sutc»* * ters and documents as will enable the accounts, 

statements and abstracts which he is required 
under this Act to furnish to the Controller in respect of the 
insurance business transacted by him in India to be compiled 
and, if necessary, checked by the Controller and shall furnish to 
the Controller on or before the last day of January in every 
calendar year, a certificate from an auditor to the effect that the 
said books of account, register and document are being kept as 
required at the principal office of the insurer in India 

smopsis 

' 1 Ltgislaitve changes 4 Books to bt kept by foreign insurer 

2 Object and icope and their purpose 

3 Books of accounts, etc to be kept at 5 Certtfcateofanauditortobe fled 

the principal office in Jndia 


1 

2 
3 


S(i also S 592 (1) (d) oi the Companies Acu 
1956 

SmbIsoS 592 (1) (d said Act 
SceT 0 Suppius (London) \ Jtny Cmgh 
ton (1952) 1 K B 42 Devnull v Grant 
Advattnngint Co (1955) Ch 111 Rt 
Jiaomloott ite WokoT (1946) 2 Cb 9S(ia 


the latter two cases it has been said that 
it IS not a sufficjcot service when the 
notice IS served at a former place of 
business of the company or it has vacat 
ed office or other place ot business at the 
date of service) 
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5 CectiEcate of an auditor to be filed —This section also enjoins 
a duty on every foreign insurer carrying on insurance business in India to 
furnish to the Controller on or before the last day of January, i e , 3lst 
January, in every calendar vcar a certificate from an auditor The certificate 
of the auditor must state that the books of account, register and documents 
required to be kept under this section arc being kept as required at the 
principal office of the insurer in India The auditor ivho is to certify as 
above should be an auditor as defined m section 2 (4) of the Act ^ 

PART-IIA 

INSURANCE ASSOCIATION OF INDIA, COUNCILS OF THE 
ASSOCIATION AND COMMITTEES THEREOF 

64A (1) Al! insurers carrying on insurance business in 

India at the commencement of the Insurance 
lacorporation of the (Amendment) Act, 1950, all insurers who may 
of India alter such commencement begin to carry on 

insurance business in India and, if the Central 
Government, by notification in the official Gazette, so declares 
all provident societies carrying on insurance business in India on 
the date of such notification and all provident societies which may 
begin to carry on insurance business m India after such date are 
hereby constituted a body corporate by the name of the Insurance 
Association of India 

(2) All insurers and provident societies incorporated or 
domiciled in India shall be known as members of the Insurance 
Association of India, and all insurers and provident societies 
incorporated or domiciled elsewhere than m India shall be kno.vn 
as associate members of that Association 

(3) The Insurance Association of India shall have perpetual 
succession and a common seal and shall have power to acquire, 
hold and dispose of all property, both movable and immovable, 
and shall by the s vid name sue and be sued 

SYNOPSIS i ' 

1 Legtslatm changes conshtuhoa 

2 Objtcl and scape 4 Legal personality of the Association 

3 Insurance AssoaaUon of India, its 5 Appheaklity 

1 Legislative changes —Part II A of the Act consisting of sections 
64A to 64T Virerc inserted by Act XLVII of 1930 The word “India" 
occurring in the section is substituted by Act LXII of 1955 

2 Object and scope —The main object of this part of the Act as also 
of this section is to bring mto existence a statutory body known as the 
Insurance Association of India which has been made a corporate body or 
a legal entity having a perpetual succession and a common seal with power 
to acquire, hold and dispose of any property cither movable or immovable 
and It shill, by its name, sue and be sued just like any other corporate body 
or bodies 


2. Note UQilcs S 2 su(ra 
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Tins section speaks of two categories of members wi 
Insurance Association of India is to be constituted and the As'oci 
into existence as a corporate body with perpetual succession an 
seal without having it to be registered by any other law as is req i 
other corporate body to function as such, by virtue of the provi 
section The Association being given the status , .l. Q^utand 

acquires a legal personality distinct from its roembers and | ^ 

mg legal characteristic which distinguishes all corporate boa 
forms of organisations constituted whether for profit or not 

* The iDJursncS 

3 Insurance Association of India , its constitution Tbt 

Association of India shall be constituted of two categories ot m 
first such category of members is— 

(0 all insurers carrying on insurance business .*’1’ 

commencement of the Insurance (Amendment; » ^ 

(ii) all insurers beginning to carry on the said business afte 
date , 


(ill) all provident societies carrying on rnadc by 

on the date of notification in the official Gaze admiitcd ^ 
Central Government declaring such societies to 
membership , and ^ 

(i») all provident societies beginning to carrv on the , 

India after the said date of the notification afore 

' !»ii» mcmb 

The second category of members are known as associ 
They are— 

all insurers and provident societies incorporated or 
elsewhere than m India 

' ^ E«gal personality of the Association —The bs't 

made a legal person distinct from its members and as such it s .squire, 
perpetual succession and a common seal It shall have power to I' i^u It 
(»} hold and (i») dispose of all property, both movable and nthci* ^ 

Mn, like other corporate bodies, sue m its name or can be sued by 
the said name 

„ , —This 5c.,tion and the succeeding“^L°^a d 

ludia°*^ Act arc not applicable to the Life Insurance Corpora 

64B (1) The Controller shall tat-e or cause to bo 

E».o. cl ccr. through such agency as he thinks fit su 
■ntnibcii in He as may be necessary to have the .^hich 

insurers and provident societies, who o c ^ 
arc cnlillcd to have their names entered in the register of i 
and associate members of the Insurance Association of India m 
tamed for this purpose entered therein 

e,rr„® “*■ provident society has ceased W 

raS “ »“oh. the Controller shall cause steps w ^ 

' nr^ I r ^ necessary to have the name of such insurir 
provident society, as the case may be. removed front the register 


lllliU 
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smopsis 

1 Begisttr of members and associate 2 ConlTolltr's duty 
members, maintenance of 

1 Register of members and associate members, maintenance of 
This section envisages that a register of members and associate members 
of the Insurance Association of India has to be maintained In this register 
all insurers and provident societies who or which are entitled to have their 
names entered should be entered and the name of any insurer or provident 
society ceasing to carry on insurance business should be removed from such 
register All insurers and provident societies incorporated or domiciled 
outside India but carrying on insurance business in India should also be 
entered in the register as associate members 

2 Gontroller’s duty -~Thts section has invested the Controller with 
the duty of maintaining the register of members and associate members of the 
Insurance Association of India He should take or cause to be taken' 
through such agency as he thinks fit such steps as may ensure that all insurers 
and provident societies who are competent to become the members are entered 
in the register as members or to become associate members to enter their 
names as such members He should also take or cause to be taken like 
steps to remove from the said register the names of members or associate 
members who have ceased to carry on the insurance business in India 

64C There shall be two councils of the Insurance Associa- 
Oounci. .r.h. namely,- 

AlMciation of India 

(a) the Life Insurance Council consisting of all the mem¬ 
bers and associate members of the Association who 
carry on life insurance business m India, and 
’ (6) the General Insurance Council consisting of all the 

r members and associate members of the Association 

^ who carry on general insurance business in India 

Note 

The Councils —There are two wings of the Insurance Association known 
as the Councils, one is called the Life Insurance Council and the other the 
General Insurance Council The former consists of all members and associate 
members carrying on life insurance business m India and the latter consists 
of all members and associate members carrying on general insurance 
business 

64D It shall be lawful for any member of the Life 
Insurance Council or the General Insurance 
Authority of mcm^i of Council to authofise anv individual, whether 

Anociaiioa to act through ir* ^ t ^ i 

agent*. otticer of the insurer or not, to act as the 

representative‘of such member at any meeting 
of the Council concerned or to stand as a candidate for any 
election held by that Council. 

Note 

Members of the Councils can act through representatives —For the 
purpose of attending any meetings of the Councils co icemed it will not be ncccs* 
sary for the members of those Councils to be present personally but they cao 
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authorise any individual vvJio need not be an officer of the insurer iicmbJJ n 
representatives of such members to represent them m the racciings of tit 
^ouncils Even such a representative, if so authorised, can stand as a ciads* 
date for any election held by the Council concerned 


64E 


Ambontiej of ihc Life 
Insurance Council and l/ic 
General Iniurancc Coun¬ 
cil 


The authonUes of the Life Insurance Council and 
the General Insurance Council shall be 
Executive Committees, the Tariff Cotntn'tt^ 
and the other committees thereof constihi^^ 
in the manner provided in this part 
Note 

, act throagh committees—The Life Iniurance Co»"“l 

Council act through ihcfr raP'':'''’'' 

constituted m the manner provided m Part II-A of the Aa Thnc WJ 
be Executive Committees, the Tariff Commiuee and other commiHeM i)f» » 
1 the Gou^ils The authorities of these two Councils vest in thetrrcsptt 
lixecutivc Committees, the Tariff Committee and other committees 


64F (]) The L^ecutlve Commitfee of (he Life 

EwcuutreCotnmmw, of shall consjst of the following ' 

the Life injufance Couo namely,—* 
cii and the General laJu- 
fance Council 


(а) two officials nominated by the Central Govern®''’*’ 

one as the chairman and the other as a meinher, 

(б) eight representatives of members of the 

Association of India carrying on hf® 
business elected in their individuaJ capacity 
said members m such manner, from such 
members and from such areas as may be 
by the Central Government, 

(c) one non official not connected with any 

business nominated by the Central Governnieu . 
and 


{d) five persons connected with life insurance 
nominated by the Central Government 
purpose of representing such groups of 
carrying on life insurance business or such , 
«« secure adequate r^Z. 
nner* Executive Committee of the Life 
Council or for any other purpose 

of the General Insure”'' 
. lollowmg persons, namely,— 

, ^'onfM the by the Central Governin'”’*' 

he chajmiaa and the other as a member, 
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- (6) eight represeatativcs of members of the Insurance 

Association of India carrying on general insurance 
business elected m their individual capacity by the 
said members m such manner, from such groups 
and from such areas as may be specified by the 
Central Government, 

(c) one non-officia! not connected with any insurance 

business, nominated by the Central Governtneiit , 
and 

(d) five persons connected with general insurance business 

nominated by the Central Government for the 
purpose of representing such groups of insurers 
carrying on general insurance business or such areas 
as have not beenhble to secure adequate represen¬ 
tation on the Executive Committee of the General 
Insurance Council or for any other purpose 

(3) If any body of persons specified in subsections (1) and 
(2) fails to elect any of the members of the Executive Committees 
of the Life Insurance Council or General Insurance Council, the 
Central Government may nominate any person to fill the vacancy 
and any person so nominated sh'ill be deemed to be a member of 
the Executive Committee of the Life Insurance Council or the 
General Insurance Council, as the case may be, as if he had been 
duly elected thereto 

(4) No official nominated by the Central Government shall 
be entitled, whether as chairman or as a member, to vote in res¬ 
pect of any matter coming up before any meeting of the Executive 
Committee of the Life Insurance Council or the Executive Com¬ 
mittee of the General Insurance Council, as the case may be, and 
subject thereto each of the said Executive Committees may, with 
the approval of the Central Government, make by-laws for the 
transaction of any business at any meeting of the said committee, 
and any such by-law may provide that any member of the com¬ 
mittee who is interested in any matter for the time being before 
that committee may not be present at or take part in any meet¬ 
ing thereof 

(5) The Life Insurance Council or the General Insurance 
Council may form such other committees consisting of such persons 
as It may think fit to discharge such functions as may be delegated 
thereto 

Provided that any action taken by any of the said councils 
under this sub-section shall be with the previous consent of the 
Central Government, and nothing in this sub-section shall derogate 
from any of the powers vested m the Executive Committees 

62 
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ifprescating such groups of insurers carrying on life or general 
insurance business, as the case may be, or such areas as has not 
been adequately represented in the ExecuUve Committees 
concerned or for any other purpose 

Thus, the Executive Committees of each of the Councils will consist of 
sixteen members of which eight will be elected and eight nominated by the 
Central Government 

A CoasUluenttes of elected members —In respect of elected members to 
the Lxecutive Coramitiee of the Life Insurance Council the constituencies of 
elected members are divided into two categories, namely, (t) members of the 
Insurance Association of India carrying life insurance business and having a 
premium income (gross direct premium income without premium income on 
re maurince accepted or ceded) in such business of more than three lakhs 
of rupees in the preceding calendar year of election, and (ti) those having 
income m the like business of less than three lakhs of rupees Four members 
from each of the above two categories are to be elected m the Executive 
Commiticc of the Life Insurance Council m the manner following 

(a) Two individuals by such members having iheir head offices in 

the Calcutta area from each ol the two categories aforesaid , 

(b) Two individuals by such members having their h ad offices in the 

Bombay area in case of category (i) and one individual from 
that area in case of category (tt), 

(c) One individual by such members having their head offices in the 

Delhi and Madras areas alternately, the first election being 
held in the Delhi area m respect of category (») but m respect 
of category (n) one individual each from the Madras and Delhi 
areas 

In respect of elected members to the Executive Committee of General 
Insurance Council the constituencies of elected members with regard to the 
Calcutta and Bombay areas are divided into two categories namely, (i) mem¬ 
ber having premium income m general insurance businesi exceeding ten 
lakhs of rupees in Che preceding calendar year of election and («) member 
having income in the like business of less than ten lakhs of rupees But 
with regard to the Madras and Oelh/areas no such category has b-en made 
Eight members are to be elected in the Executive Committee of the General 
Insurance Council m the manner following 

(а) Two individuals each from the two categories mentioned above 

from the Calcutta area , 

(б) Four individuals, two each from the said two categories from the 

Bombay area , 

(<) One individual from members having head offices m the Madras 
area, and 

(d) One individual from members having head offices in the Delhi area 
In case of any dispute as to the area m which an insurer belongs or 
as to the premium income of an insurer, the Controller is authorised to 
decide the question and his ddcision shall be final He has also been 
authorised to cause to be published m the Gazette of India a list of the 
members and associate members of the Life Insurance and General Insurance ' 
Councils of the Insurance Association of India once every year m the month 
of January * 

”'1 


1 Rules IZA aod IZD, losuraoce Rules, 1939 
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Councils as Executive Committees of either of the md t« 

duly elected ^ ^ deemed to be a member ai if 

auiy elected to the said committees 

of of the Ezecative Committees —The Executive Conimutea 

as aforesaid Insurance Council coniututj 

aioresaid shall have the following powers, that is to say.- 

pQWers to make by-laws for the transaction of any busmcaa^^f 
meetmg of the said committees providing tnitr aUd that aaf 
member of the committee who is interested m any raattcrlM 
the time being before that commiitec may not be present at« 
wKepartm any meeting thereof, but such bylaws ha‘e» 
De made with the approval of the Central Government' 
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GO\IMITrEES 

6411 (1) Any member of the Executive Gommittee of the 

Life Insurance Council or of the Gineral 
Reiignman and filling Insurance Council may resisjn his membership 

up of casual vacancies . , ' ^ 

of the committee by notice in writing address¬ 
ed to the chairman of the committee to that effect 

(2) Casual vacancies in the Executive Committee of the Life 
Insurance Council or of the General Insurance Council, whether 
caused by resignation, death or otherwise, shall be filled by nomi¬ 
nation by the Central Government and any person so nominated 
to fill the vacancy shall hold office until the dissolution of the 
committee to which he has been nominated 

(3) No act of the Executive Committee of the Life Insurance 
Council or of the General Insurance Council shall be called in 
question on the ground merely of the existence of any vacancy in, 
or defect m the constitution of, ihe committee concerned 

srmpsis 

1 Rtstgnattoa of number 3 Act of the Execuhoo Committee not 

2 Casual cacaneuStflUng up of to be called in question 

1 Resignatton of member —A member of the Executive Committee 
of either the Life Insurance Council or the General Insurance Council has 
the discretion to resign his membership of the committee to which he is either 
elected or nominated But he must do so by notice m writing and such 
notice should be addressed to the chairman of the committee to which he 
is a member and he must express his intention therein to resign from such 
membership 

2 Casual vacancies, filling op of —-Casual vacancies in the Execu¬ 
tive Committee of either of the two councils may occur (t) by resignation, (u) 
by death or (ui) by other reasons But such vacancies occurring by whatever 
reasons must be filled up by nomination by the Central Government A 
person so nominated must hold the ofiBce until the dissolution of the Com¬ 
mittee to which he has been nominated 

3 Action of the Executive Committee not to be called m ques¬ 
tion —Any act dune by the Executive Gommittee of any of the said two Coun¬ 
cils must not be called in question on the ground of (t) existence of any vacancy 
m the committee or (ti) existence of any defect in the constitution of the 
committee 

64iH (1) The duration of Executive Committee of the Life 
Insurance Council or the Genenl Insurance 
Council shall be three years from the date of 
its first meeting on the expiry of which it 
shall stand dissolved and a new Executive Gommittee constituted 

(2) Notwithstanding the dissolution of the Executive Gora- 
mittee of the Life Insurance Council or the General Insurance j 
Council, the outgoing members thereof shall continue to hold 
office and discharge such administrative and other duties as may 
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*lie case mav be General Insurance Council,ai 
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^ mittee 
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^or a period of thr^*^ ommittce of either of the two CJounciIs shall iw 

the commutee shall ” the date of its first meeting and after that datj 

Committee m accordon^ ontat call/, stand dissolved and a new Execute 
constituted uance with the provisions of section 64F has to b« 

committee —Ahh^t^^* during the interim period, duties of the dissolved 
expiry of three v^ar? Executive Committee stands dissolved on the 
have to continue tn the racrabcri thc«0‘ 

*ive or other duties ^"d discharge certain prescribed administw 

committee is dissolv^«t period, » e , during the penod^t 

Prescribed duties of thi. period a new committee ushers m Th' 

(a) to t! / of the dissolved committee are- 

and HP ® copy of the list of all mcinlK" 

GeneraWn ® "^einbers of the Life Insurartce Council or the 

U) to Council, as the case may be , 

commit^e^^* work of officers and servants employed by the 

(‘i) To 
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64-1 Th Comumtte > 
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the approval of the Central Governmeat, has the power to hold exaramation 
for individuals wishing to qualify themselves as life insurance agents The 
object of holding such examinations IS that only individuals who have passed 
any such examination shall be made eligible to apply for a licence under 
section 42 , although no such qualification is required by a person to obtain 
a licence under that section But before a person can be disqualified or the 
Controller can refuse him a licence under that section even in spite of his 
complying with the requirements of the said section it must be seen that the 
Central Government, by notification in the official Gazette, has declared that 
a person would be so eligible to apply for the licence when he has passed any 
such examination held by the Executive Gommutee But a person who has 
been already holding a licence as such under section 42 will not be in any 
way affected by such notification of the Central Goveenm-nt Even he will 
be entitled to the renewal of a licence ^ It is submitted that amendment of 
section 42 in this regard should be made to avoid any conflict between this 
section and section 42 It is also to be noted that the the word '*sub>section ' 
should be read as ‘section’ 

64:J (1) The functions of the Executive Committee of the 

Life Insurance Council shall be— 

FunclioM of Executive 
Cornroittee of L-ife latur 
aoce Council 

(a) to aid, advise and assist insurers carrying on life msu> 

ance business in the matter of setting up standards 
of conduct and sound practice and m the matter of 
rendering efticient service to holders of life insur¬ 
ance pobcies , 

(b) to render advice to the Controller in the matter of 

controlling the expenses of insurers m respect of 
their life insurance business in India , 

(c) to bring to the notice of the Controller the case of any 

insurer acting in a manner prejudicial to the 
interests of holders of life insurance policies , 

(d) to act m any matter incidental or ancillary to any of 

the matters specified m clauses (a) to (c) as, with 
the approval of the Central Government, may be 
notified by the Life Insurance Council in the 
Gazette, of India 

(2) Tor the purpose of enabling it effectively to discharge its 
functions, the Executive Committee ol the Life Insurance Council 
may collect such sums of money, whether by way of fees or 
otherwise, as may be prescribed from all members and associate 
members of the Insurance Association of India who carry on life 
insurance business 


St4 Notei under S 42 supra. 
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Functions of the Bxecative Committee of Life lasattxi 
Connci) —The functions of the Executive Coramittcc of the Life latuncce 
Council as envisaged under this section are purely advisory It» ciu 
function IS to advise and help the Controller in discharge of bis dutieitaii 
insurers and in having the compliance of the requirements oftfj* Actlroa 
them Its other function is also to advise and assist the jnsurcis id raut-i 
such as boiv best to render service to hfc policy holders and to <et up suniJid 
of conduct and sound practice in the field of thCactivitics of insurer! cstO'^J 
on life insurance business It may have other functions locuJcatil ci 
ancillary thereto as may be notified by the Council in the Gazette'‘Hi t- 

approval of the Central Government 

In the mitter of rendering advice to the Controller it can advise him 
best the expenses of insurers m respect of their life insurance busmen an 
controlled In this regard it has certain duties to perform which itniuiiperh'^ 
according to the provisions of section 64K (See post) It can keep the Con^ 
informed by bringing it to his notice of any insurer having acted 
to the interests of life policy-holders so that he can consider if steps u 
section 53 (2) (i») of the Act should be taken against such insurer ofWt. 


Eor the purpose of effectively discharging its functions the 
has tlie discretion to collect such sums of money either by ° 
otherwise ismiybe prescribed, from all members and associate wc® 
of t)ic Insurance Association of India who carry on life insurance busiBMi 

'Ihc fimctious of the Executive Committee of the Life 
ntiy be cuinpired with the functions of such Committee of *1^. 

liisurmco Council which are provided m sections &4L and WM To® 

(ions o( both die cuntmittces are more or Jess similar ^ 
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and valuation, as at such date as the, GpiitroUer may specify, to 
be made at the expense ot the insurer by an actuary appointed by 
the insurer for this purpose and approved by the Controller, and 
'the insurer shall place at the disposal of the said actuary^ all the 
materials required by him for' the purpose of such investigation 
and valuation, within such period, not being less than three 
months, as the Controller may specify. 

(4) The provisions of sub-sections (1) and (4) of section 13 
and of sub-sections' and (2) of section 15,'or, as the case may 
be, of sub-section (2) of section 16 shall apply m relation to an 
fnvestieation and vaJuition under this section 

Provided that the abstract'and statement prepared as the 
result of such investigation and valuation - shall be furnished by 
such date as the Controller may specify 

(5) There shall be appended to every such abstract a state¬ 

ment signed by the actuary giving such information as may be 
prescribed * 

(6) On receipt of the abstract and statement furnished m 
accordance with sub-section (4), the Controller may take such 
action as may be prescribed * 

\srmpsis 

1 Scopi ^ 3 ControlUr's powtr ‘with regard to 

2 Duty of the Executive Committee insurer ontravening provisions of 

of Life Insurance Council section 40^ ' 

> *' u J 

1 Scope —This section lays down two propositions and one is uncon¬ 
nected with the other In subjection (1) itj'lays down the duty of the 
Executive Committee v}s a vis its advice to the Controller regarding the limits 
of expenses oi management in life insurance business to exceed the prescribed 
limits in a particular year, while ^ sUb sections (2) to'" (6)"^ lay down the 
powers of the Controller cifarw an insurer contravening the'provisions’ 
of section 40B, regarding the expenses of management Part II-A of 

the Act, in which this section occurs, deals primarily with the constitu¬ 
tion and functions of the statutory body known'ai the Insurant^'Associa- 
tion of India Sub-section (i) of the section m defining the duties of 
the Executive Committee of one of its councils is well within the scope 
and purpose of the said Part but sub-sections (2)‘ to (6) of this section 
dealing with the powers of the Controller arc beyond the scope and purposs 
of that Part and these provisions should have found place m section 40B 
instead of in this section The Executive Committee of the Life Insurance 
Council has nothing to ao with not has it any ^concern’with the powers of 
the Controller with regard to' a delinquent insurer 11 

I 2 ^ Duty of the Executive Committee of Life Insurance Coun¬ 
cil —The duty of the Executive Committee of the Life Insurance Council 
as laid down m sub section (1) of this section is that it has to meetatleast- 
once before^ 31st March every year although It can so meet before that date 

63 
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and valuation, as at such date as the, Controller may specify, to 
be made at the expense o£ the insurer by an actuary,appointed by 
the insurer for this purposeand approved by the Controller, and 
the insurer shall place at the disposal of the said actuary all the 
materials required by him for the purpose of such investigation 
and valuation, within such period, not being less than three 
months, as the Controller may specify 

(4) The provisions of stib-scctions (1) and (4) of section 13 
and of sub-sections" (1) and ‘(2) of section 15, or, as the case may 
be, of sub-section (2) of section 16 shall apply in relation to an 
investigation and valmtion under this section 

Provided that the abstract' and statement prepared as the 
result ol such investigation and valuation shall be furnished by 
such date as the Controller may specify 

(5) There shall be appended to every such abstract a state¬ 
ment signed by the actuary giving such information as taay be 
prescribed 

(6) On receipt of the abstract and statement furnished m 

accordance with sub-section (4), the Controller may take such 
action as may be prescribed ' , 

,, ^srjifoms 

1 Scqpt t 3 Conlrol/sr’f power‘ivilA regard to 

2 Duty of the Executive Committee insurer cmtraoening provisions of 

of Life Insurance Council ^ seUton AOB ’ 

li Scope—Tilts section lays down two propositions and one is uncon- 
nected with the other la sub-section (1) iti'lays down the duty of the 
Executive Committee vjs-a ms its advice to the CoalroUer regarding the limits 
of expenses oi management in life insurance business to exceed the prescribed 
limits in a particular" year,"'whilc‘* sub sections (2) to" (6)° lay down the 
powers of the Controller vis a^mt an insurer contravening the'provisions’ 
of section 40B, regarding the expenses of management *' Part II-A of 

the Act, in which this section occurs, deals primarily with t^ie constitu¬ 
tion 4nd functions of the statutory body known'as the Ihsurante'Associa¬ 
tion of India Subsection (i) of the section "in' defining the duties of 
the Executive Committee of one of its councils is well within the scope 
and purpose of the said Part but sub-sections (2)’ to (6) of this section 
dealing with the powers of the Controller arc beyond the scope and purpose 
of that Part and these provisions should have found place m section 40B 
instead of m this section ' The Executive Committee of the Life Insurance 
Council has’nothing to ao with noi ‘ has it any'concern’with the powers of 
the Controller with regard to' a delinquent insurer ^ 

i 3 Duty of the Executive Committee of Life Insurance Couu 
cil —The duty of the Executive Committee of the Life Insurance Council 
as laid down m sub section (1) of this section is that it has to meet at least 
once before 31st March every year although It can so meet before that 

63 
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But where the actuarial valuatioa dues not disclose the^insurcrto be 
insolvent and there is an encroachment on the bonus loading3[Containcd in; 
the premiums dhe cither partly or wholly to heavy expenses, incurred by the 
insurer after giving credit for any profits made in other 4troctions, ^he 
Controller may take the following actions, that is to say, ? tu 

(i) he may request the Executive Committee of the Life Insurance' 
Council for advice so that such encroachment may neither 
continue nor recur 

On receipt of the said request the Executive Committee has to meet 
lAithin a month of the said date and to make such rccom mendations as 
It deems fit On receipt of the said recommendations the Controller— 

(it) may issue such directions to the insurer concerned as he deems 
fit and if the insurer complies with such directions, the Con> 
troller has the discretion {a) to revive the cancelled registration 
wherever possible, or (6) to require him to be registered afresh,, 

' where revival of registration is not possible 

If the directions of the Controller are not complied with, he 
(iii) may apply to the court for the windmg-up of the insurer ^ 

64L (1) The functions of the Executive Committee of the 

Function, of Ekoui,,. General Insurance Council shall be— 

Comaiuee of General 
IruuraoM Council 

(а) to aid and advise insurers, carrying on general insur¬ 

ance business, m the matter of setting up standards 
of conduct and sound practice and la the matter of 
rendering efficient service to holders of policies of 
general insurance , 

(б) to render advice to the Controller in the matter of 

controlling the expenses of such insurers carrying on 
business in India m the matter of commission and 
other expenses , 

(c) to bring to the notice of the Controller the case of any 

such insurer acting in a manner prejudicial to 
interests of holders of general insurance policies , 

(d) to act in any matter incidental or ancillary to any of 

the matters specified in clauses (o) to (c) as, with 
the approval of the Central Government, may be 
notified by the General Insurance Council in the 
Gazette oi India 

(2) For the purpose of enabling it effectively to discharge its 
functions, the Executive Committee of the General Insurance 
Council may collect such fees as may be prescribed from all 
insurers carrying on general insurance busmess 


1 Rule 17G, Itttuiaoce Rulei, 1939 
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The functions of the Executive Comroiltce of the General Ifis not* 
Council as laid down in this section are more or less similar to, if not ideatwil 
with, the functions of the Executive' Cooioiittee of the Life Insurance 
as laid down in section 64J But certain differences may be noted thiu-iv 
in the matter of rendering advice to the Controller in controlling the capci^n 
of^ insurers carrying on general insurance business, the fxecutivc Comniiiw 
of the General Insurance Council can advise m the matter of con3in»s||® * 
other expenses, and (ii) in collecting fees it has the discretion to collect me 
prescribed fees from all insurers carrying on general insurance business 

64M It shall be the'duty of the Executive Gomniittec of 
, _ the General Insurance Council to 

GeoSai'insSiD^'ccun*^ least oMe before the 31st day “f J 

c»i may advise Id control- year to advise the Controller jn nKiUg 
105 expenses the proviso to :»ub'SectJon (i) 

the limits by which the actual expenses of managemfitit ni 
by an insurer carrying on general insurance business in 

such business :n the preceding year may exceed the Utni ? 

^ibed under that sub-section, and in fixing any such “ ^ 

Controller shall have due regard to the conditions ^ 

general insurance business in the preceding year, and he > 
different limits for different groups of insurers 

(2) Where an insurer is guilty of contravening the 

m section 40G with respect to the expenses of manap . _ 
Controller may, after giving the insurer an opportunity 
heard, administer a warning to the insurer 

(3) Where m any case two warnings given to ^’"i 
under sub-section ( 2 ) have been disregarded by him, the , 
may take such action against the insurer as may be presen 


The duties of the Executive Committee of the General * .fe [nJU^ 

are pmctically the same as those of the Executive Committee of tn 
ance Council It has also to meet once at least before 31st March of 

and to advise the Controller os to the (units by which the actual 

management may exceed the limits prescribed under 

Uon 40G in general insurance business Under this section ggncr*^ 

nas also been empowered to give warning loan insurer 

insurance business and contravening the provisions of section tal® 

two warnings given to an insurer arc disregarded tJie Contro.lcr m i 

oSnironcr^maJ —^ prescribed In taking s-icb acu 

(0 cancel ihe regiatrauoa of the insurer under the Act. and ^ 

C*0 'he Executive Committee of the General Insurance 

to consider practical steps for the rcconstrucnoo 
insurer concerned or for transferring its busin-is to 

lixilrrp “ 
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In the latter case the Executive Committee has to meet not later than 
one month of the receipt of the request from the Controller 
and to communicate its decision within seven days of such 
meeting On considering the recommendations of the Execu- ‘ 
tive Committee, the Controller may— ’ 

, 1 

(ni) apply to the court for the winding up of the insurer concerned u 
he thinks fit ^ 


64N The Central Government may prescribe the circum 
stances in which, the manner in which, and v 
Power of the Executive the conditions subjcct to which, the Executive 
Committee of the Life Insurance Council and 
the Executive Committee of the General Insur¬ 
ance Council may hold joint meetings for the purpose of dealing 
with any matter of common interest to both committees, and it 
shall be lawful for the two committees at any such joint meeting ‘ 
to delegate any matter under consideration for the determination 
of a sub-committee appointed for this purpose from amongst the 
members of the two committees ’ 


SYNOPSIS 

1 Joint mating of the Executive Com- tee i 

mttteeSf power of eoaoeauig and 3 Joint meeting, manner of tts, convening 

purpose of 4 Powers of i^airmen 

2 Delegation of power to sub commit” 5 Business at the joint meeting 

1 Joint meeting of the Executive Committees, power of convening 

and purpose of —This section empowers the Central Government the 
circumstauces, manner and the conditions under which a joint meeting of 
both the Executive Committees of the Life Insurance Council and the General 
Insurance Council can beheld The purpose of such meeting of^ the said 
twp committees is to deal with any matter of common interest to both the 
committees ‘ , 

2 Delegation of power to sub committee ~The joint meeting of the* 
said two Executive Committees has the power at any such joint meeting to 
delegate any matter under consideration for the determination of sub-com- 
mittec formed for that purpose from amongst the members of the two 
committees On consideration of the said matter delegated to^ it the 
subcommittee has to send Us report to the joint meeting of the, said two 
committees 

3 Joint meeting, manner of its convening —When a request is 
received by the Central Government from (a) the Controller, or (A) six 
individuals who are members of cilhct or both of the Executive Gomrailtces 
of the I ife Insurance Council and the General Insurance Council, or («) 
thirty insurers that a joint meeting of the two Executive Committees should 
consider a matter specified m the request, the Central Government may, on 
being satisfied that the matter is one of common interest to the two Executive 
Committees, direc» that a joint meeting of the two Executive Committees be 
convened to consider the matter la short a joint meeting of the two 


1 Rule 17H of the Intufjioce Rules 1939 , ttt aUo Notes 4 and 5 under S 40C supra, ^ 
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payable by insurers carrying on general insurance business, and 
the Tariff Committee appointed under sub-section (2) may collect 
such fees either directly or through Regio lal Councils constituted 
as hereinafter provided , 

ExplanaUon —For the purposes of section 640, section ^4P ^ 
and section 64Q., the Central Government may, by notification in 
the official Gazette, specify that any insurer or class' of insurers 
shall not be deemed to be included amongst insurer* carrying on ‘ 
general insurance business, and any insurer so specified shall not 
take part in any meeting of the General Insurance Council in 
which any discussion of any matter dealt with in the said sections 
takes place ’ 

sruppsrs 

1 Powers of the General Insurance ^ 3 Appeal against akton of Tariff 

CouRctl Committee 

2 Tariff Committee, its fofmatusn and 4 Penalties for tariff breaches 

functions 5 Power of the Central Goeernment~^ 

Explanation " ‘ 

1 Fow«ra of tho Ceaezal lusttzance Council —Apart from thc| 
general powers conferred on the General Insurance Council hy secuon 64R, 
It has been invested with certain particular powers under this section Tbess 
powers are that— ^ 

(t) it can make regulations, witl) the approval of the Central Govern* 
ment, and through such regulations, 1 

( 11 ) it has power to control and regulate the rates, advantages, terms 
and conditions that may be offered by its members in respect 
of general insurance business It may be noted that all these 
regulations shall be binding on all its members, 

(til) It has power to appoint a TanflT Committee and delegate to it 
any power of control and regulation vested j m the General 
Insurance C!ouncil, , > > 

( 10 ) It has to meet at least once a year to review the work done by the 
Tariff Committee /and 

(v) It has power by regulations approved by the Central Government 
to fix the amount of fees payable ^ by insurers carrying on 
general insurance business '' ^ ^ 

2 Tariff Committee, its formation and functions —A Tariff 
Committee is formed by the General Insurance Council by regulation approved 
by the Central Government It wiU be consisted of such members as may be 
specified in the regulations and its duration will also be indicated m the 
said regulations ’ 

The functions of a Tariff Committee so appointed are those powers and 
regulations which ate delegated to it Besides it has power— , ^ 

(t) to take such prescribed disciplinary action, against an insurer who is 
guilty of coutravcning any regulation made by the General 
Insurance Council approv*^ by the Central Government 
(it) to collect the amount of fees fixed by the General o e 
Council cither directly or through Regional ^ A 
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miscellaneous, and each such committee shall consist of seven individuals, 
of which at least four shall be elected by members of the Insurance Association 
of India carrying on that class of general insurance business in that area *■ 

■* 64Q (1) The Regional GounciU shall perform such func- 

*7 r tions as may be delegated to them by the 

gwnaTcounaf* * ' General Insurance Gouncih 


' (2) For the purpose of enabling it effectively to discharge its 

duties any Regional Gouncil may in the prescribed manner cons¬ 
titute such committees thereot as it may thank fit, whether consist¬ 
ing of members oi the Regional Council or othei;wise 

(3) Where m the exercise of any functions delegated to it 
under this section, any Regional Council or any committee thereof 
restrains a principal agent or an insurance agent from procunng 
or causing to he procured general insurance business from any 
area, any such principal agent or insprance agent may appeal to 
the Central Government within such time as may be presenbed 
and the Central Government may piss sucli orders thereon as it 
thinks fit 

Note 


Fonettoos of the Regional Councils —The Regional Councils derive 
their functions by delegation from the General Insurance Council They 
can constitute other committees for the purpose of enabling them effectively to 
discharge their duties Such committees may or may not consist of members 
of the Regional Council 


Appeal by agents against action of Regional Council—\ principal^ 
agent or an insurance agent who has been lestramed by any Regional Council 
or any committee thereof from procuring or causing to be procured general 
insurance business from any area, may appeal to the Central Government 
Within thirty days of the imposition of such restraint on him ^ 

For the purpose'of disposing any appeal, the Central Government may f 
require’such information supported by documentary proof wherever possible 
from the agent concerned as it may require 

64R. (1)/For the efficient performance of its duties, the 
_ , , Life Insurance Council or the General Insur- 

iSSance ‘cSSi'af’*^ ^^“=6 Council, as the case may be, may— 

Gene al losiuaocc Couo* ' ' 


(o) appoint such officers and servants as may be necessary 
and fix the conditions of their service , 

(6) determine the manner in which any prescribed fee may 
be collected , 

(c) keep and maintain up to date a copy of the list of all 
insurers who are members or associate members of 
the Insurance Association of India , 


64 
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(а) the power to hold, in such manner as may be directed 

by the Central Government, the first elections to 
the Executive Committees of the Life Insurance 
Council and the General Insurance Council, 

(б) where a notification under sub-section (1) of section 

64A has been issued declaring provident societies 
to be members of the Insurance Association, the 
power to associate provident societies effectively in 
the exercise of all powers and the discharge of all 
functions of the lafe Insurance Council and the 
Executive Committee thereof, 

(c) the power to make the provisions of section 40B applic* 
able to the provident societies specified m clause 
(h) in the same manner as they apply to insurers 

Note 

For the purpose of removing any dilficiilues in bringing uito effective 
existence of the said two councils and the Executive Com laltees of the said 
councils for the purposes of Part IIA of the Act the Central Government has 
been eropoivered— 

to bold the first elections to the Executive Committees of the 
Life Insurance Council and the General Insurance Council, 

(ti) to associate provident societies effectively in the exercise of all 
powers and the discharge of all functions of the Life Insurance 
Council and the Executive Cooimiitee thcreul in terms of the 
notihcation of that Government declaring those societies also to 
constitute the Insurance Association of India , and 

(til) to make the provisions of section 40B applicable to the said 
provident societies m the same manner as they apply to 
insurers 

64T The Central Government may, subject to such condi- 
Power to exempt restrictions as It may think fit to impose, 

exempt any insurer specified in sub-clause (c) of 
clause (9) of section 2 trom the operaUon of all or any of the provi¬ 
sions of this Part 

Note 

This section gives discretion to the Central Government to exempt any 
insurer specified in sub-clause (e) of clause (9) of section 2 from the operation of 
all or any of the provisions of this Part, that is to say, any person who in India 
has a standing contract with underwriters who arc members of the Society 
of Llo> d’s may be exempted from any provisions of thu Part but in cxctnptmg 
such insurer the Central Government has power to impose certain conditions 
and restrictions on him 
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(d) loss of or retirement from employment, 

(e) disablement m consequence of sickness or accident , 

(/) the necessity of providing for the education of a 

dependant, 

(g) any other contingency which may be prescribed or 
which may be authorised by the State Government 
with the approval of the Central Government 

(3) For the purposes of sub-sections (1) and (2)— 

(а) contracts entered into before the commencement of 

this Act shall not be taken into account, 

(б) two or more policies issued to one person shall, for the 

purposes of determining whether the limits fixed by 
sub-section (1) have or have not been exceeded, be 
deemed to be one policy if the contingencies on the 
happening of which the sums are payable under 
the pohaes (whether the contingencies be the same 
or different) relate to one person only, whether he 
be the policy-holder or some other person 

(4) Every person or body of persons for the time being 
registered as a provident society under the Provident Insurance 
Societies Act, 1912, and every person or body of persons for the 
time being registered as a provident society under this Act shall 
be deemed to be a provident society for all the purposes of this 
Act 

(5) If any question arises whether any person or body of 
persons w or is not a provident society within the meaning of this 
section, the Controller shall decide the question and his decision 
shall be final 

srmpsis 

1 LegtslaUut changts ' 6 Businesf of laturutg the pajfmint, 

2 Objtel and stops mtantng of su^steitoit (3) 

3 Lift Insuraace and prootdsal insur- 7 Prondtat soatty uadir th* Act 

anu dtferenu tub stetion (4) 

4 ••proDtdtnt Socitty\ tts attributes , 8 PiHBfr of th$ Controlltr ^ sub-sstiion 

sub~s€CUon (1) 1 (5) 

' 5 Conitngtnats prostdtd for , *u5- 9 Soeietiis under the Friendly Soaeiut 

seettoa (2) AttuiVK 

1 Legislative changes —This section was substituted with rctros* 

pective eScct by Act XX of 1940 , the words ‘*oac hundred ' in sub-section 
to (a) by Act VI of 1946 and the words « one thousand” in sub-scclion (]) 
(4) by Act XLVII of 1930 The word “State ’ in sub-scctioa (2) («) Hat 
subsmuted by A O , 1930 v / w 

2 Object and scope —The object of Part III m which tint i&slwn 
and others loUowiug occur is to provide for belter control of **Pfosuicnt 
Societies” which undertake insurance on birth, marria^ of dcAlh or on 
similar coniiDgcncics Provident Insumacc SocicUcr, as tltcy were caU<^* 
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aentattvo r ProvidinJ^ir.^ place during the 

of such “’^njber m th^ ^ P^yrnentof anything to the legal reprf 

ment ftn ^ policy or^ ^^iween tb- memben and the socilh 
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5 Coatiageacieft provided for sab sectton (2) —Sub-section (2) 
numerates the contingencies upon the happening of which the payment 
isured under sub-scclion ( 1 ) of the annuity or gross sum mentioned therein 
ecomes payable or is paid They are the following, namely— * 

(fl) (0 the birth, marriage or death of any person, or (ti) the survival i 
by a person of a stated or implied age or contingency , 

(b) failure of issue , 

(c) the occurrence of a social, religious or other ceremonial occasion^ , 

(<f) loss of or retirement from employment* , 

(e) disablement in consequence of sickness or accident* , 

(/) the necessity of providing for the education of a dependant * , 

This sub-section further says that the contingencies enumerated as 
kbove are not exhaustive but that such contingencies will be deemed contm- 
;encies within the meaning of tins sectton when such contingencies are 
irescnbed or which the State Government with the approval of the Central 
jovernment authorise them as contingencies 

6 Bufimess of lasuriog Che paymeat, meaaiag of, sub-seecloa (3) — 
fhe business of insuring the payment, i«, the, contract as envisaged ^ under 
this section, and the contingencies referred to al^ve shall not be taken into 
iccoant (c) when such contracts are entered into before the commencement 
af tins Act, or the limits of annuity or gross sum payable under this section 
ihall not be deemed to exceed, ( 6 ) when two or more policies issued to one 
person might exceed the amount specified in clauses (a) and (^) of sub* 
section ( 1 ) of this section because those policies shall be deemed to be one 
policy if the contingencies on the happening of which the sums are payable 
und*r the policies (whether the contingencies be the same or dilterent) relate to 
one person only irrespective ot whether he is the policy-holder or some other 
person 

7 Pfovideat Society uader this Act, sub sectioa (4) -Sub-section , 

(4) lays down that a provident socieiy for all the purposes of this Act shall 
include— ‘ ‘ j , j 

(«) every person or body of penons for the time being registered 
as a provident society under the Provident Insurance Societies 
Act, 1912 (V of 1912) , and^ 

(it) every person or body of persons for the time l>cing registered ^ 
as a provident society under this Act 
1 0 1 » 

8 Power of the Controller sub-section (5) -—Sub-section (5) em¬ 

powers the Conlroller to decide any dispute which arises involving the 
question as to whether any person or body of persons is or is not a provident 
society withm the meaning of this question His decision on thit question 
has been made final < ! 


2 


For iniuraoce agamst funeral expenses, 
see Tofis v Pml (1915) l K B 18) 3 

Hatlry v Liverpool Vtcloria Frundlj Soetetj 
(Wlb) 08 L J K B 2S7 Goldiheia v 
a<]{balton (1917) 2 K U 291 WeUn 
herg V 'ioyal Co-op*raitoe Collecting Society, 
llHl5)84L J K D lila 4 

S(« liritith Union and J'fational (1914)2 
Cn 77 Hi PteJ til ard Incamo Insuranee Co , 


(1929) I Ch. 262. 

See General Accident V Inland Itevenut (1906) 

B F 477 Hojnpion v roxletk Co-operattpe 
Peooidtnl Soaey (1915) I Cn 721 ^ew 
Md Friendly Society v Oarlom (lU9j} 2 
aB 123 ' 

Sm Rs Daout (1892) 3 Gb 63 Boxon v 
Bown (1918) 2 All L R 778 lU 
Policy (1927) 2 All E R 548 ^ 
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(c) a body corporate incorporated under the law of any 
country outside India not being of the nature of a 
private company 

smopsis 

1 LtgtslaltVB changts 2 Provtdint Soeuttes prohtbtttd from 

transacitng insurancs business 

1 Legislative changes—Phts section was inserted by Act XLVIl of 
1950 The word “India" occurring in the section was substituted by Act 
LXII of 1956 

2 Provident Societies prohibited from transacting insurance 
business—Societies registered under the Provident Insurance Societies Act, 
1912, could carry on insurance business as permitted by that Act But this 
section prohibits provident societies from carrying on insurance business- 
in India unless it is a public company or a society registered under the 
Co-operative Societies Act, 1912, after the commencement of the Insurance 
(Amendment) Act, 1950, where any such society was carrying on insurance 
business before and at the commencement of the said Amendment Act it has to 
stop carrying on that business after the expiry of one year from «uch 
commencement Similar prohibition is made with regard to an insurer m 
section 2C ^ 


66 


Keitrictiont oo providcot 
locietics 


section 3 


No provident society shall undertake any form of insur¬ 
ance not falhng within the limits 6xed by sub¬ 
section (1) of section 65, nor shall any provi¬ 
dent society be eligible to be registered under 


Note 


This section was substituted with retrospective elfect by Act XX of 
1940 The object of this section like the succeeding sections 67 and 69 is to 
put restrictions on the provident societies The restrictions imposed under this 
section are that such societies shall not— 

(t) undertake any form of insurance except the business of insuring 

the payment, on the happening of the contingencies menuoned 
in sul>section (2) of section 65, of an annuity of Rs 100 
or less payable for an uncertain period or a gross sum of Rs 
1,000 payable m lump or m two or more instalments over a 
certain period , and 

(u) shall not be eligible to be registered under section 3 as an insurer 
to be able to carry on any class of insurance business in India 

Similar restrictions have also been put on insurers registered under 
section 3 to undertake to pay on any policy of life insurance an annuity of 
less than Rs 100 or less or a gross sum of less than Rs 1,000^ 

67 No provident society established after the commence- 
Nstne. ment of this Act shall adopt as its name, and no 

^ provident society established before the commence¬ 

ment of this Act shall continue after the expiry of six months 


1 St$ Notes 2 to 5 under S 2C, tupts 
65 


2 5rrNotc2ofS A, nfr*. 
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SWOPSIS 

1 Legtslative changes 4 Power of the Controller 

2 Object and scope 5 Provident society to be wound up or 

3 Business on dividing pttnaple {ro- ceasing to carry on business on 

hibited dividing principle, procedure 

1 Legislative changes—The words “the results of a distribution of 

certain sums within certain timc-hmits” occurring m sub section (1) 

were substituted for the words ‘ the results of a distribution amongst policies 
maturing for payment within certain time limits of certain sums’* by 
Act XlII of 1941 Sub-section (5) of the section was added by Act XIII 
of 1941 

2 Object and scope —The object of the section is to prohibit a pro¬ 
vident society from can ying on any business upon the dividing principle in 
the same manner as section 52 prohibits an insurer from carrying on any 
business of insurance upon the dividing principle 

The section defines what ‘dividing business’ is and empowers the 
Controller to take steps for winding up a provident society which carries on 
such a business unless he permits it to continue to carry on the same for the 
purposes of reorganisation for a period not exceeding two years Sub section 
(3) also “provides in the case of provident societies for equitable winding 
up of insurance business on the dividing principle on the same lines as those 
laid down in the case of insurers 

3 Business on dividing principle prohibited —The expression 
“business on dividing principle" means— 

(t) the principle that the benefit secured by a policy is not fixed 
but depends either wholly or partly on the results of a distribu¬ 
tion of certain sums amongst policies becoming claims within 
certain time limits , or 

(li) the principle that the premiums payable by a policy-holder depends 
wholly or partly on the number of policies becoming claims 
witbm certain time limits 

What the provident society IS prohibited under this section is to carry 
on Its business on any of the aforesaid two principles or on both of them ^ 

4 Power of the Controller -Sub-section (2) of this section makes it 
obligatory on the Controller to take steps for winding up any provident 
Society found to be carrying on business on the dividing principle But when 
an application is made to him by a provident society m existence within 
three months of the commencement of the Act with a view to permit it to 
continue its business for the purpose of reorganising same m accordance with 
the provisions of the Act, the ControUer has the discretion to permit the said 
society to continue to carry on its business for a period not exceeding two 
jears from the date when the said permission is given In permitting it to 
so continue, the ControUer should ta^ into account the past history of the 
said society Ibe society so permitted to continue its business would not be 
permitted to undertake new business during the said period covered by the 
Controller s permission on the dividing principle ^ 
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(3) The Controller may refuse to issue a certificate of regis¬ 
tration until he IS satisfied that the rules of the society comply 
with the provisions of this Act and that the society complies with 
the provisions of sections 65A, 67, 71, 72, 73 and 73 A but if he 
IS so satisfied he shall register the society and its rules 

(4) The Controller may, after giving previous notice in 
writing in such manner as he thinks fit specifying the grounds for 
the proposed cancellation, and allowing the society concerned an 
opportunity of being heard, apply to the court ana obtain sanc¬ 
tion for cancellation of the registration made under this section 
or made under the provisions of the Provident Insurance Societies 
Act, 1912,— 

(а) if he is satisfied from the returns furnished under the 

provisions of this Act as the result of an inquiry 
made under section 87— 

(i) that the society is insolvent or is likely to become 

so, or 

(ii) that the business of the society is conducted frau¬ 

dulently or not in accordance with the rules 
thereof, or that it is in the interests of the policy¬ 
holders that the society should cease to carry on 
business, or 

(б) [Omitted by Act XLVIt of 1950], 

(c) if the society, having failed to comply with any require¬ 
ment or having contravened any provision of this 
Act, has continued such failure or contravention, 
for a period of one month after notice of such 
failure or contravention has been conveyed to the 
society by the Controller 

Provided that the Controller may, if he thinks fit, instead 
of applying for cancellation of the registration under sub-clause (♦) 
of clause (a) of this sub-section make a recommendation to the 
Court that the contracts of the society should be reduced in such 
manner and subject to such conditions as he may indicate 

Provided further that the Controller may, without previous 
notice and without apphcation to the Court for sanction— 

(a) cancel the registration of a provident society, which 
has failed to have its registration renewed , or 

(aa) cancel the registration of a provident society if any 
deposit, required by section 73, has not been 
or 
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1 Legislative changes —The words and figures “or under the Indian 

Companies Act, 1882 any Act repealed thereby” in 8ub*scction (2) 

(a) were added by Act XIII of 1341 , the wards “full address of the registered 
oSicc on the society” in clause (i) of the said sub section were also 

inserted by Act XIII of 1941 , the words and figures “made by the principal 
oflScer in that behalf” in (d) therein were inserted by Act VI of 1946, 

the words “the receipt showing payment two hundred rupees’* were 

substituted by the said Act of 1946 , the figures “65A, 67” in sub«section (3) 
were substituted by Act XLVll of 1950 and the figures “71, 72, 73 and 73A ’ 
were substituted by Act VI of 1946 , the words “from the returns or” 

in sub section (4) (a) were inserted by Act VI of 1946 , the word ‘or’ in sub» 
section (4) (a) («) and (aa) of second proviso to sal>section (4) were inserted by 
Act XLVII of 1950 , sub sections (5) and (6) were added by Act XIII of 1941 
and sub section (7) was inserted by Act VI of 1946 

2 Object and scope —The object of the section is to provide for 
registration of provident societies other than those registered under Act V of 
1912 to have them registered under this Act to enable them to receive any 
premium or contribution The section also provides a complete code by 
which provident societies can have them registered under this Act It also 
provides the cases where their certificate of registration is liable to be cancell¬ 
ed and the circumstances in which such certificate can be revived and 
renewed This section also empowers the Controller m ihe matter of issuing, 
cancellation and revival of certificate to the provident societies The circum¬ 
stances under which a duplicate certificate can be obtained have also been 

f irovided in this section The prntsions of this section are more or less in 
ines With those made in section 3 providing for registration, cancellation and 
revival of registration of any person desiring to carry on any class of insurance 
business in India ^ 

3 Certificate of registration, necessity of sub section (1) —The 
necessity of a certificate of registration from the Controller under this section 
IS that without such a certificate a provident society except one registered 
under the provisions of the Provident Insurance Societies Act, 1912, is not 
entitled to receive any premium or contribution with a viev^ to its carrying 
on the business of insurance as'contemplated under Part 111 of the Act 
generally and in particular under section 65 , i , 

The provisions of this section are not applicable to provident societies 
registered under the Provident Insurance Societies Act, ]912, but they are 
required to renew their registration in accordance with the provisions of 
section 70A of this Act ' ^ * 

4 Accompaniments of application for registration sub section 
(2)—An application for registration of a provident society under this section 
must be accompanied by the following documents and papers 

(t) a certified copy of the rules and a like copy of the deed of consti¬ 
tution of the society when it is not a company , 

(u) certified copies of the Memorandum and Articles of Association, 
when the society is a company incorporated under the Com¬ 
panies Act, 

(m) the names and addresses of its (a) proprietors or (b) directors and 
(<) managers , and full address of its principal office and the 
name of the manager of such office and the name and address 


1 St* Note 3 under S 3, mjira 
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of one or more persons resident in India authorised ta recoi! 
any notice, 

(* 5 ) a certificate from the Reserve Bank showing themitwldpo!^ 
made, 

( 0 ) a receipt showing prescribed fee for registration made, 

( 5 *) a declaration verified by an affidavit of its principal officer 
tng that the minimum working capital is available 

hasbf^ “'^““'ofo^^fieate.powerof sab.KCt.oo (3)-The Coolnta 

under tbscretion to refuse to isiuc a crrtiBcate of rtgisW"’’ 

has not rnm'T'j”'*’'''' sulisficd that a society applying for ng»l»“ 

wikX or generally with the provijions of this Act and in puM“l- 

are no of Sections 65A, b 7, 71, 72, 73 and 73A But where ito 

of the a”'"”' ■>'= society has complied with the plou»“ 

hon IS oihe^'^ particularly the provisions of the said sections and iti mf 

rules u”?orX,%‘ee°.on"’ ■’ 

eonfertd.s^^?'"““““ «B««raeion sub-seetioo 

registration o" ‘*>0 toniroilcr to take slept for “ncelM 

society made nnd society made under this section or of a p® 

1912 P of I**® Provident Intoreoe' 

for eaneeUat™ 'o opply to the court and obtain ^* 

the society eln “ ®“® **e •>“ <0 give previous nonce 

also mie « an onT'l ’P'®‘ff‘0S the grounds for the proposed eao“' 
grou5d, hA °’^'’‘’““"“f°f‘>®*“g Beard m the matter On certain oi«u 
previous notice to°t!h''^ *° cancel the registration raa m«(», without gw S 
o to tne society concerned 

(A) ControUtt-, p^atr, i„ apfij la th, mrl— 

tothe^SSfor O'reumslances the Controller has pow« to app'l 

r tor obtaining sanction for cancellation of the regiitrauon- 

( ) ^Be returns furnished or as the result of an inquiry ci 

under section 87 he is sat,shed that- 


(0 the socicly u insolvent or 13 likely to become so, or 

Of) Its busineu IS conducted fraudulently or not m 

'Bereof or it 1 , in the interests of the f 
lucrs that the society should cease to cany on busm*^» 

( ) '^Bcn the society has continued failure to comply with the 

anv p ^*"® 9 utremcni 3 of the provisions of the Act or to . 
My contravention thereof for a period of one month after » 
so inlormcd by notice of such failure or coatravenoon 

^nlroHcV L^iyditrcTon'^. >“«>l''ent or is likely to B=eomeJ. ;5; 

‘hat the conicacu Oflhe S ^ “^P'f B* ‘Be court to make a recomme^a' 

eouditionsa, he X ““r" rIaiS 

tion of rc^jistraiioa ®f applying for a sanction (or ca 

(B' Controller's mo juotu power to eaitetl 

previous n<Se'w'tS,^,e[y'^'“‘"‘““ *“ cancel the registration wid“^ 
Maciion in the following without applying to the 



S 70A] 


RENEWAL OF REGISTRATION 


521 


(а) where the society has failed to renew its regisiraiion , 

(б) where dcoosit under section 73 has not been made 

(<) where a society applies to him for such cancellation m such 
a case the Controller, before canccllmg the registration, must 
be satisfi'*d— 

(0 that the society has ceased to carry on insurance busi¬ 
ness , and 

(tt) that all Its liabilitios m respect of insurance policies are 
either satisfied or otherwise provided for , 

(d) where any claim upon the society arising in India under any 
policy of insurance remains unpaid for three months after hnal 
judgment in regular course of law 

7 Effect of cancellation of registration sub section (5) —The effect 
of the cancellaiion of registration of a provident society is that it loses its 
V-ower to enter into any new contracts of insurance after the date of such 
cancellation but rights and liabilities under contracts of insurance previous to 
the said date shall remain in force and virtue subject to the provisions of 
section 88, as if the cancellation m respect of prc»cancellation contracts had 
not taken place ^ 

8 Revival of registration, power of sub eectlon (6) —The Con¬ 
troller has also been given the discretion to revive the registration of a 
provident society, which has been cancelled by the Controller suo motu that 
is, he can revive its registration where within six months from the date on 
which the cancellation took effect the society— 

(t) makes.tbe deposits required by section 73 , or 
(tt) satisfies the Controller that no claim upon it remains unpaid , or 
(t») satisfies him that hts application under section 70A (3) has been 
accepted 

And in all cases the society comolics with any directions which may 
have been given to it by the Controller The Controller has no power to 
revive the cancellation of a registration when such cancellation is made with 
the sanction of the court 


9 Duplicate certificate, issue of sub-section (7) —On payment of 
a prescribed fee not exceeding Rs 5, the Controller can issue a duplicate 
certificate of registration— 

(i) to replace a certificate lost, destroyed or mutilated , or 
(«) in any other case, where he is of opinion that the issue of _a 
duplicate certificate is accessary 

10 Prescribed fees under this section —(t) Fee for registration is 

Rs 200. and ^ ® 

(u) fee for issue of a duplicate certificate of registration is Rs 3 


70A (1) Every provident society registered under this 


ReocNsal of tcgislratioo 


Act, or under the Provident Insurance Societies 


Act, 1912, shall have its registration renewed 
annually for each period of twelve months after that ending on the 
30tli day of June, 1942 
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3 Who shall apply for renewal sub section (1) —Apphcation for 
renewal of registration has to be made by every provident society whether 
registered under this Act or registered under the Provident Insurance Societies 
Act, 1912, although societies registered under the latter Act need not apply 
for registration under the preceding section 70 

4 Requisites of an application for renewal sub* sections (2) and 

( 3 )_The requisites ol a valid application for renewal of registration are— 

(i) that apphcation must be made by the society to the Oontroller , 

(ti) that the apphcation must be made before the 30th day of June 
preceding the period for which renewal is sought , and 
(m) that the application must be accompanied by evidence of payment 
of the prescribed fee, i « * the receipt granted by the Reserve 
Bank of India or the Imperial Bank of India (now St'ite Bank 
of India) orthe Government treasury according TS the prescrib¬ 
ed fee is deposited in any of the said banks or the treasury, as 
the case may be 

5 Late renewal and powers of Controller sub sections (4) and 

( 5 )_The ConiroUcr has been given the discretion to accept an application for 

renewal of registration where a provident society fails to apply for renewal 
of registration before 30th June but not after the Controller has taken action 
under section 88 foe winding up of the society Such application must also 
be accompanied by the prescribed fee and the Controller on receipt of the 
said fees and any penalty not exceeding the prescribed fee can renew the 
the registration On being satisfied that the society has complied with the 
requirements of this section, the Controller has to renew the registration and 
grant it a certihcate of renewal of registration 

6 Prescribed fees —The fee for renewal of registration under this 
section is— 

(:) Rs 50 where the total gross premium income including annuity 
considerations, admission fees and other fees, if any, as shown 
m the revenue account last furnished under the Act was less 
than Rs 50 000 per annum , or 

(u) Rs 100, in all other cases ‘ 

7 Condition of registration under the Friendly Societies Act — 
For the registration of a society under the Friendly Societies Act, 1896, it 
must at least consist of seven members who must sign the application for 
registration along with ihc Secretary The application must be accompanied 
by— 

(t) a copy of the rules of the society, and 

(«) a list of the names of the secretary and of every trustee or other 
officer appointed under the rules to sue and be sued on behalf 
of the society 

In case of a society assuring a certain annuity it is not entitled to regis- 
traiion unless the tables of contributions are certified by an actuary of the 
National Debt Commissioners or by some other actuary approved by the 
Treasury ^ The affairs of these societies arc coniroUcd by the Chief Registrar 
and Assistant Registrars who together constitute the Central othcc ^ 

1 R 2414} Insurance Rules 1939 3 S» 1 and 2 of ihe laid Act 

Z. Ss 9 (1) and and 16, Friendly Societies 
Act, 1896 
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anv ®*'oration occurs or is made which 

sub section which are required under the provi>io ^ 

provident section 70 to accompany an application J 

society IT? ^ under‘sthat section, the prOvtW 

srjvopsjs 

> Lipilativ$ ehdagzs , , 

3 Zd i. fur. " 

particulars as to' addr«t*’**a object of the section is that it ^bjr 

provident societies nV person m-chirge. etc, to be sapph . 

correct record of such partfeubr?*'*provides for niamumi g 

uader?~ctfon70b^?,,fc\^^^ apply to the provident aio 


«“uer section 70 before ‘o the provident 

Act 19H(XUI oft<itt% fi^tntncacemcnt of the lasuwnce (Amcad^ 
i'»«viUcnt loVuVmci sae*?^ ^»osc rcguiercd under the 
»* obvious because cerLuVh? ^^^2) The obj-ct of thy ^ ^ 

•aid rtmi.nametu <\ct ui i**** brought abjut m f 

-- >n respect of particuUrs u be furnished at tbc 


!> IS oliLc i^)<i 


A Noics of ili4 G^j^etuMal ol 
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registration and hcncc the section purports to bring in/line those provident 
societies rcgisurcd before the said Amendment Act with those registered 
after ihc said Act In addition to the additional particulars required to be 
furnished this section also lays down that full particulars duly authenti¬ 
cated of any alteration m the said particulars has also to be furnished to 
the Controller 

3 Additional particulars to be furalshed sub sections (1) 
and (2) —^The additional particulars required to be furnished under this 
section have to be furnislied to the Controller before the expiration of three 
months from the commencement of the Insurance (Amendment) Act, 19-11 
The additional particulars to be furnished arc— 

(t) m the case of provident societies registered under section 70 before 
the said Amendcnent Act • (c) the lull address of the registered 
oHice of the society, (&) the full address of the principal olHcc 
of the society in India, (<) the name of manager at such office^ 
and (J) the name and address of some one or more persons 
resident in India authorised to accept any notice required 
to be served on the society , and 

(it) in the case of provident societies registered under the provisions 
of the Provident Insurance Societies Act, 1912 the documents 
and information required by clauses (a) and (6) of sub section 
(2) of section 70 ^ 

4 Full particulars of alceratioa to be furnished sub section (3) — 
Sub-section (3) enjoins on the provident society to furnish forthwith to the 
Controller full particulars duly authenticated of any alteration occurring or 
affecting any of the matters which arc required to accompany the applica¬ 
tion fur registration ^ 

71 T he prpvisions of sub-sections (2) and (3) of section 10, 
S ctjon 20, sub-section (1) of section 27, sections 
pCertam^ provmoni^ovJ^ 27 \, 28, 29, 31 A, 31B, 32, 46 and 53A shall 
<knt sodetiei appW lo pFovident socicties as they apply to 

insurers, and lu such application references to 
shareholders of an insurer shall be construed as references to 
members of a provident society and references to section 7 or 
section 98 shall be construed as references to section 73 

Provided that a provident society may charge a fee not 
exceeding one rupee for supplying a copy of any document 
referred to m sub-section (2) of section 20 

spropsis 

1 Ligtslattvt changes 3 Certain provisions of Part II to 

2 Object and scope ^ °PPh provident societies 

1 Legiiilative changei —The sectioa was substituted by Act VI of 
1946 Tue^ words and figures ‘sub-sections (2) and (3) and 53V’ 

occurring in the section were substituted by Act XLVIt of 1950 and the 
words and figures ‘and references to section 7 to seciion 73’ were 

also inserted by the latter Act > ■' ' ' - 


,i” ^Mni-,L^°«''ac(.. “"'■Ccr/.c . S'O lo the local/ 

j*''s in sec, ^ ‘^C S0C1«„ " '» ‘< 

(«>; s- "’‘'«iiS’''''''>oicn,“'’ I « ^"''Wnoicia/jti 

J^'“''''<^nSo«'i‘'"‘''“'cd andolto 

f«.; .cenr''■= -X°^?nT^ 

or or K .« ^ ®*ccpt agcrtf, acfuJ<r 

r Us ^ D anf pohaes issued 

^ ^ '*'*osc ^ ^^naged 

On ” , ‘^* ora r. ^®uncfa»f " °y ^ coapsDf 
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72 No provident society shall be registered unless it has a 
paid-up capital sufficient to provide as working 
\oiLing capita Capital 3 . Hct sum of not less than five thousand 

rupees exclusive of deposits m ide under this Act and exclusive in 
the case of a company of any expenses incurred in connection 
wnh the formation of the company 
Note 


The words “established after the commencement of this Act’* were 
omitted by Act XIII of 1941 

This seciion provides that a provident society in order that it can be 
registered as such under the Act must have its paid-up capital sufficient to 
provide as working capital a net sum of Rs 3,000 exclusive of deposits requir- 
ed to be made under the Act and in case of a company the said working 
capital must also be exclusive of expenses incidental to the formation of the 
company 


73 (1) Every provident society shall, if established before 

the commencement of this Act within one 
year from such commencement, or if estab¬ 
lished after the commencement of this Act before the society applies 
for Ie.istrition under section 70, deposit and keep deposited with 
the Reserve Dank of India in one of the offices m India of the bank 
for and onbehdf of the Central Government, cash or approved 
securities amounting at the market value of the securities on 
the date of deposit to five thousmd rupees, and shall thereafter 
make m each calendar year a further deposit amounting to not 
less than one fifih of the premium income for the preceding 
calendar year as shown in the revenue account of the society (in¬ 
cluding admission fees and other fees received by the society) 
until the total amount so deposited and kept is fifty thousand 
rupees 

(2) The provisions of sub-sections (8), (9), (9 A), (9B) and 

(10) of section 7 and of sub-section (1) of section 8 and of section 9 
shall apply to the deposits made under this section as they apply 
to deposits mide by an insurer 


srj^ops/s 

1 Legislative changes 4 Initial deposit, when to be made 

2 Applicabilitjf 5 Further deposits, manntr oj 

3 Object and scope 6 XJtilualioa of the depoitSs 

"1 Legislative changes ~Tbe words *'make la each calcudar >car* 
were substituicd for ihe words “make each year*’ m sub-section (1) by Act 
of 1939 , and the words “premium income account of thcscocj 

in the said sub s ction by Act VI of 19l6 

Ihc words and figures “C9A), (9B)“ and and of section 9’* 
sub-section (2) were mserlcd by Act XX of 1940 ^ 

2 Applicabibty —The provisions of the section appH 
societies established b^ore or after the commencement of ~ > 
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3 Object and scopeThe object of the section u to pmid 
deposits being made by the provident societies similar to those providjdu 
section 7 m ense of insurers and for rcscrvaiion ol such deposits simibr loiijjt 
provided m scciion 8 

T> secuoa hys down the manner in which the total araouat ef 

ivs 50,( 00 li is to be dfposvicd by jnst dinents and applies to such dcpoiio 
provisions of sub-secuons (6), (9). (9A), (^B) and (10) of section 7 and s> 
section (1) of section 8 and of section 9 as they apply to deposits mad: oi 
an insurer 

4 Initia] deposit when to be made —The initial deposit of Rs 50B 
^ c ish or approved securities of the market value of the said sum w a 
Reserve Bank oflndninany of itsollices in India for and on bchal 

eniral oovernment lias to be deposited and to keep so deposited,— 

(i) m ease of a provident society established before the 

of the Act, within one year from such commencement, 

00 tn case of a provident society established after the 

of the Act, before the society applies for rcgistraioti 
section 70 

, ® Further deposits, maaner of—Further deposits 

the initial deposit made as stated above have to be made hr 

calendar year ofihe sum not bss than one-fifth of the prcmiuoi ^ jf. 

calendar >e ir as shown in the revenue account ot J 

including admi sion fees and other fees received by the society unw 
total amount of Rs 50,000 is reached » 

^ Utilisation of the deposits—The deposits made 
wuh 8ub*section (i) are not available to the provident ,i,-n list 

me or any part thereof m discharge of their liabilities other 
rising out of policy coniracls nor can they assign or charge same ° 
thereof Even the deposits are not liable to attachment hn 

except a decree obtained by a policy-holder and wh^c the . j,u 
ailed to realise his dues in any other way In ease any part of the sa , ^ 
wuiihsed for discharging the Itabihtics of .ocietics they Jads 

Mmc as required by sub section (10) of section 7 In short, the 

subsection (1) of this section have to beWersub' 
^ deposits made by life insurance companies 

sections (B), (9), (9A) and (SB) of section 7 

aonhc^lp refund of deposits the provisions of 

18^ the DrovideJifr*^’^"* made applicable to provident 

cease to carrv on .* ®3n have the refund of the deposits (0 ' ,jie 

business havp K ^*^^®** India, («) when their liabilities m resp , 

73A (1) A provident society shall not be 

Rennet, on QO name Of ^^^ntical With that by whicb / J.gi5 

provident jocicty Or another provident society in ^ihit 

name +r. ^ registered, or so nearly 

societv in calculated to deceive, except when the 

society m existence is m the course of being dissolved and Sig'“^‘^ 

* ^oteVuwiwS, 7*od8 w^o. 



RULES 


529 


S,741 


its consent, or the insurer in existence signifies his consent, to the 
Controller 

(2) If a provident society, through inidvertence or otherwise, 
IS without such consent as aforesaid registered by a name identicil 
with that by which an insurer or another provident society already 
in existence is registered, or so nearly resembling it so as to be 
calculated to deceive, the first-mentioned society shall, if called 
upon to do so by the Controller on the application of tne insurer 
or the second-mentioned society, change its rame within ^ time to 
be fixed by the Controller 

Provided that nothing in this section shall apply to any 
provident society carrying on business before the commencement 
of thf Insurance (Amendment) Act, 1946 
Notes 


The section was inserted by Act VI of 1946 

The section IS based upon the principle of the Companies Act that a 
name which is identical with, or too nearly resembles the name by which a 
comjiany in existence has been previously registered is an undesirable name 
and no company shall be registered by such an undesirable name ^ Where a 
company seeks registration by such undesirable name, the Registrar may 
refuse to register it ^ Apart from it, the aggrieved company may bring a suit 
for injunction or other appropriate relief® But there could be no objection 
to the name where the company has been carrying on business under a parti¬ 
cular name for a considerable time *• 


74 (1) Every provident society shall m its rule set forth— 

Rules. 

(а) the name, the object and the location of the registered 

office of the society , 

(б) the contingencies or classes of contingency on the hap¬ 

pening of which money to be paid , 

(c) the conditions to be complied with before, and the 

payments to be made on, admission to the society , 

(d) the rates of premium or contribution and the periods 

for which or the times at which premiums or conri- 
butions are payable , 

(e) the maximum amount payable to a subscriber or policy¬ 

holder , 


Si$ S 20 of the Compaoiei Act 195$ S 
llofiheAct of WIS andS 17 oftbe 
Compamei Act 1948 
■^ v Btgtslra ^ Cempanui (1912) 3 K.& 

British Data She* Ca LU v C^JchetlcveiiM 
BolaCe Ltd (1946) 64 Pat Cases Rep 
5tur<rioni Enftnemnf Ce Lid v 
AJiU Co , (1936) 3 All E R 137 , 

67 


Emngw BuUerevp Margatitit Ce (1917) 
2Ch I I came m case of acnalgamatton 
ice Head and Ce Ud V Reprut 

Heliingt Lid (1952) Ou 124 
4 JaftUd V Jacebi (1933) 1 Cb 411 

fw also Notes under scctioa 5 npra aod 
the Cases meciioncd tbetcio , see also 
scctioQ 67 tegardiog tesuicttoa ui came 
of the society _ 
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the provisions of this section the society shall, before the expiry of 
tuelve months from the commencement of this Act, amend the 
rules so as to comply with these provisions 

smopsis 

\ Legiilattve Jianges 3 Mattery to be jet forth tn tht rules 

2 Object and scope 4 Prescribed matters to be set forth 

in the rules 

i Legislative changes —The words “established after the commence¬ 
ment ol this Act” were omitted by Act Xlll of 19^1 The words and figures 
‘or under the Indian Companies Act Act repealed thereby” occurr' 

ing m clause (o) of sub-scction (1) were inserted by Act XllI of 19-ti 

2 Object and scope —The object of the section is to impose duty on 
every provident society to frame its own rules setting forth the maiteis specified 
in clauses (c) to (/>) of subjection (t) It also purports to bring the provident 
societies registered under the Provident Insurance Societies Act, 1912, into 
Ime with the provident societies registered under this Act by requiring them 
under sub-section (/) to provide fur matters specified m the said clauses of 
sub-section (1) m their rules within twelve months from the commencement 
of this Act 

The clauses (a) to (o) of suhsection (1) specifically mention the matters 
which must be set forth in the rules of every provident society Besides 
cUuse ip) thereof lays down that other matters than those mentioned m clauses 
(a) to (o) have also to be set forth in the rules when they are prescribed The 
Central Government has been empowered to prescribe these other matters 
under section 114 (A (0 of the Act The provident society can alter us 
rules but the procedure to be adopted in alteriog us rules must be set forth 
m Its rules 

3 Matters to be set forth In the rules —The matters to be set forth 
m the rules cover a wide range They cover both the objects and the rules 
of guidance of business of the society These matters should be included in 
the rules of every provident society, amongst others such as the name and 
place of the registered office, the whole objects of the society, the terms of 
membership and the conditions under which they may become entitled to 
bcnefiis, the rates ol premium or contribution, ibe proof of claim, forfeiture, 
renewal or surrender of a policy, penalties for late payment or failure to pay 
premiums or contributions, the person authorised to invest the funds, 
appointment of auditors and their remuneration, procedure for aliciing the 
rules, the ratio of expenses of management, and m the case of a society being 
a company incorporated under the Companies Act unless they are provided 
in the Articles of Association, the matters to be included arc appointment, 
removal qualification and powers of directors, manager, secretary and other 
ofiiccr, holding of general meeting of the members and the pohc>-holdcrs and 
raising of additional capital 

The rules under the Lnghsh Friendly Societies Act, 1893, besides pro¬ 
viding lor matters aforementioned also provide in their rules other matters, 
such as, appointment of trustees, the powers of central body in relation to 
any branches the making ol annual returns, holding of quinquennial valua¬ 
tions inspection of the books by members and parties latcrcstcd m the funds, 
the manner m which disputes shall be settled, right of members to apply to 
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Registrar for an investigation into the society's affairs, voluatary i 
ana compulsory winding up and dissolution ^ 

R*'®*crlbed matter* to be set forth iothe rales—TTic 
P escribed to be act forth in the rules of every provident society arc— 

(0 where a policy is applied for on the life of a person other than ^ 
Derson nnum/r »i.« nni</-v. the naffle d IBS 


—cippiicu lor uii iiic ii*c wt •* 

person paying the premiums on such policy, ujc 
person paying the premimns and his relationship 
insured shall be inserted , 


the We 

1, 


(p*0 


(*0 the disquahhcations, if any, due to change of occupation, 
or other specified cause , 

(i») the terms upon which arty policy may be itept in 
a reduced benefit without liability to payment of 
premiums, 

(w) a statement to the effect that all policiej usned after 

mencement of the Act shall have clearly set out twina 

matters referred to in section 68 and in clauses (/)»U/»j 
and (^) of sub section (I) of section 74 ofthe Act^ 
referred to in clauses («) and («i) above, . 

(o) the method of voting at the meetings of the managiOB 

the number constituting a quorum , . 

(«■) a statement that no dividend shall be declared except as a 

of a valuation under sub section ( 1 ) of section SI, ^ 

stetement that no bonus other than an mtcrini 
declared except as a result of a valuation made m 
with sub-section fl) of section 81 that the rate of 
shall not exceed that recororoended by the actuary* 
no interim bonus shall be declared at a ratccxcecous 
approved by an actuary , and , ^ 

Ceiii} a statement that the paid-up capital shall not be 

part of the society s assets for the purpose of showing ^ 
surplus at the time of any investigation 
section (1) of section 81 and that where oaid-^P 

01 organisation or preliminary expenses exceed to 
capital the fund shall be diminished by the pf 

ihe”oc^° I * purpose of ascertaining the financial con 

provident^“c'cfv'^,'^*, ““P’y *•>' 

>!»?. hai been swrn fi""* <he Provident faturaace 

<he lequiremenfi n? in' *™° ><ih-3cction (2) of one y'i»f 
>» rules do not nrovide*Vn f™™ >hc commencement of the A ,5 

‘I tn, 3,nee ‘he ^ 

75 (1) No amendment of any rule of a provident soottV 

offujo valid until it has been sent tothe 

ler and hi* been registered by him _< 


or lh« Vf^oJly S®o«,„ A«, 
2 kucl9 jgsj 
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(2) The Controller on being satisfied that the proposed 
amendment is not contrary to the provisions of this Act, shall, 
unless he is of opinion that the amendment unfairly affects the 
rights of existing members or pohcy-holders of the society, issue to 
the society an acknowledgment of the registration of the amended 
rule 


Notes 

Every provident society is percnitted to amend its rules But amended 
rule or rules cannot have any binding effect unless and until the said amend* 
ed rule or rules is or are sent to the Controller and the latter registers the same 
In this regard the Controller has certain duties It is not that he is bound 
to register any and every amendment but that he will so register the amend¬ 
ment when he will be satished that the amendment does not unfairly affect 
the rights of existing members or policy-holders 

Under the English Friendly Societies Act no alteration of the rules iS 
valid unless It 18 registered bv the Registrar who has alsa the duty to satisfy 
himself that the alteration is not contrary to the Act * It is not competent 
for any person to raise objections on questions of procedure and detail in 
reference to any matter antecedent to the registration * But the duty of the 
Registrar to register any amended Rule under the Industrial Assurance 
and Friendly Societiei Act, (943, is different In this case where the 
Registrar is satisfied that the amendments have been made and approved by 
a committee, he IS to register them notwithstanding that the provisions of the 
society's rules with regard to alterations had not been complied with ^ 

76 Every provident society shall on demand deliver free 
Supply of copy of of cost to any member of the society a copy of 

the rules of the society and to any other person 
other than a member a copy of such rules on the payment of a 
sum not exceeding one rupee 

Notes 

This section enjoins a duty on every provident society to supply a copy 
of the rults to its members free of cost when a demand to that effect is 
made by them or any of them lo it but U has no obligation to supply its rules 
to any non member without charging a fee not exceeding Re I 

77 Every provident society shall have in Tndia a pnncipal 

Re meted office ouisidc of which it shall keep display- 

egiiet 0 ce mmcin a conspicuous position m legible 

characters) to which all communications and notices may be 
addressed, and shall give notice to the Controller of any change 
m the location thereof within twenty*eight days of its occurrence 

Notes 


The Nsords “shall have m India a principal office” were substituted for 
the uords * shall have an office” by Act XIK of 1941 


I S >3 < f the f«id Act 
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TiftA Stetitj (1921) 2 Cb, 318. 
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“f auch chance . noufied lo the Controller within taeniy-tigliili? 

ita domicile for alt e.. of the registered office ofa company deleio'in 

principal office Displaying the name on the ouoiile dll* 

compound wall nr .L"?‘ .T"" “ aho“ld he dispUyed onuiJe ili 

office premises a huilding, it is enough if it is displayed outsidim 

Where any notice, advertisement or other 
rnS*!”'"’” auiho- PhDiicalion of a provident society contains i 
•i<o ■ubfcrlb^"”'*'? ^'^toment of the amount of the authorised capi 
paid-up C.O.U 1 ““ °t the societv. tlip .uiKlteution ehull alsoconc 


aifo" “‘“tement of the amount of the authorised capiid 

paidMip cpiiai “‘t ot the society, the pubhcation shall also conW 
has been of the amount of the capital ivhra 

" auhsenbed and the amount paid up 


Th Note* 

«ction'’ys’of^he lnd!u’'r-'"’" ““ ‘’'® pruKtph **! 

'<8 of the Actofia^ Companies Act, IP13. corresponding » 
advertisement or other “has been provided that where any 
^thorised capital it shm.M®'?’ P“hlicalion of a compaoy oenii«“ !5 
^15 provision m the rnJ.^ ^ mention the subscribed and paid up capi 
head or letter-paper ofa “ exiended lo any busmen ielteri 

case of a provident society although not provided for by this iK“® 

Re8,.,„!L b^r’^irindta-‘‘““‘y prmcipal'cdi" 

thl registers in such form as may be presenbed, 

W a cash book m which shall be entered separately ^ 
section fit* 1 ?^ ttontiagency separately specified 
societv ^ J** ‘oms received and expended by 
rSmo"'' “«‘^rs in respect '•‘■..h.el 
(c) a ledger,^ ®*penditure taies place , 

(<I) a journal. 


leiiucu .. 

of which tW 
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XllI of 1941 , clause (a) was substituted for the original clauses (a) to (d) and 
original clauses (<),(/) and (g) ri.-lcUercd respectively as clauses (6), (c) and 

(d) by Act XIIIon941 

2 Prescribed registers —The following registers have been prescrib¬ 
ed to be kept by every provident society commencing from a date not later 
than the Ist January, 1943, in the forms specified below or as near thereto as 
possible provided the information to be shown is not reduced thereby in respect 
of all Its transactions subsisting on or aAcr that date, namely,— 

(i) a register of members (but not including membership merely by 
virtue of being a policy holder), proprietors and shareholders m 
Form VI A, 

(li) a register of directors, manager, secretary and other officers in 
Form VI B 

(tit) a proposal register in Form VI>C , 

(tr) a register of polices m Form VI D in respect of all policies issued 
from a date not later thin 1st January, 1943 (separate regis¬ 
ters shall he maintained for each contingency specified in or 
prescribed under sub-section (1) of S 65 of Uie Act lo respect of 
which the society carries on business), 

(e) a premium register in Form VI B , 

(ct) a lapse register showing the details in respect of each policy 
which IS treated by the society as having lapsed m Form VI F , 
(iti) a register of claims not including annuities in Form Vl-G, 

(till) a register of annuity payments m Form VI-H , 

(tx) a register of agents in Form VI I 
Provided that — 

(а) any register printed afier this rule is made or purporting to 

contain the information specified in any of the regiters pre¬ 
scribed by that rule shall be in the form prescribed therefor , 

(б) if any of the registers required to be kept in accordance with 

' S 79 of the Act, as it stood before the commencement of the 

Insurance (Amendmeat) Act, 1941, iw not kept, or if any of 
the registers so kept is exhausted, the society shall maintain 
forthwith the corresponding register or registers prescribed by 
this rule, 

(«) if no registers arc mantuned corresponding to the registers 
prescribed by clauses (e) and (w) of this rule, the society 
shall, conmcncing from a date not later than 1st April, 1942, 
maintain the registers prescribed by these clauses , 

(d) it shall not be necessary to show the name of the life insured 
in addition to the policy number in the register in Form VI D, 
VI-E VI-F, VI-G, or VI H, if the register concerned is pre¬ 
pared by mechanical means 

80 (1) Every provident society shall at the expiry of the 

Revenue account Calendar ycoT prepare a revenue account and 
balance-sheet m the prescribed form verified m 
the prescribed manner, together with a report 
on the general state of the soae*^y*3 affairs and shall cause 
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revenue account and balance-sheet to be audited by an aota 
and the auditor shall so far as may be m the audit of a pton'i | 
society have the powers of, exercise the functions vested in, m 
discharge the duties and be subject to the habihties imposed on, i 
auditor of companies by section 145"of the Indian CoopaM 
Act, 1913 ' 

(2) Every provident society shall at the expiry of the calenJt 
year prepare with respect to that year— 

(a) a statement showing separately for each class ofcontu* 

gency separately specified in section 65— 

(0 the number of new policies effected, the total 

insured thereby and the total preniium r 
received in respect thereof and the 
existing policies discontinued dunng 
with the total amount insured thereby, on 
(iz) the total amount of claims made tnd t e 

amount paid in satisfaction thereof, ^ 

(b) a statement showing details of every . 

on a life other than the hfe of the person i 
and 

(o) a statement showing the total amount paid a*, 

ance to agents and canvassers ^ 

CT Until the expiry of two years from 
of this Act this section and section 73 shall apply *° P jj, rl 
Mciciics registered before the commencement ot "’is Ac 

Provident Insurance Societies Act, 1912, as if the reference ^ 
ca endar year were a reference to either the financial year 
calendar year 


Sudat; 
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of 


ekangtt 
and tcojt0 
Forms oj auauais 
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4 CiiliiJ and ^ 


p<atj a 

rmg m “'U’e "'"dz and figures 

mg .n sub-jccuon (3) of <l,„ secUon were mser.cd by Act Xt af 1933 ^ 

on every ^rov'id'rnf"* —The object of this section is to 

■tie pteiccfbcd form ai'm*'' PeePdfo a revenue account and s^ 

l>alancc »heci mint of the calendar year Such * 

*fr.nn Thii lerti a report on the general Jtatc of 

*oc“=‘y 

d balance-iheet to be audited by an audiWt* ^ 

<»uc atcount^Ttd^'La^l^**'* provident society uith 

«bc duties and liabiUuc* M t doun m sub-icciion 

OJ aa auditor auditing the said accounu ^ 
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entrusted with Uic same duties and has been made subject to the same liabilities 
BS an auditor, under S 145 of the Companies Act, 1913, corresponding nowuo 
S 227 of the Companies, Act 1956, has and is subject to bub section (2) lays 
down the various statemenis to be made with respect to the year of the accounts 
and the different items to be included in those statements Sub section *.(3) 
intends to give the societies time to change the system of accounting from one 
to the other specially to those registered before the commencement of this Act 
under the Provident Insurance Socieiics Act, 1912 (V of 1912) The year of 
accounting under this Act is calendar year and not the financial year 

3 Forms of accounts and statements —The revenue account and 
balance sheet of a provident society shall be prepared m accordance with Forms 
VII and VIII respectively, and in their completion regard shall be had to the 
notes appended thereto If it so desires, a provident society may submit a 
profit and loss account in addition to a revenue account and balance-sheet 
A statement of the particulars of the gross premium income for each class of 
contingency for which the net premium income is shown separately in the 
revenue account may be prepared in Form VII A ^ The statement required 
under clauses (i) and (A) of S 80 (2) shall be prepared in accordance with 
Forms IX and X respectively ^ 

4 Duties and liabilities of the auditors —Sub-section (1) lays down that 
the auditor in auditing the accounts and balance sheet of a provident society 
shall have the powers of an auditor appointed under the Companies Act He 
shall also exercise the functions vested in, and discharge the duties and be 
subject to the liabilities imposed on the latter under the said Act Section 227 
of the Companies Act, 1956^ empowers the auditor appointed under that Act 
(i) to require from the officers of the company all informations and explana 
tions necessary for the performance of his duties, and (u) to have access to the 
books and accounts and vouchers of the company His duties under that 
section are to make a report to the members of the company on the accounts 
examined by him and his report must state whether, in his opinion and to the 
best of his information and according to the explanations given to him, the said 
accounts give the required informations and also give a true and fair view of 
the state of the company's affairs ^ 

5 Statement and certificates to accompany a balance-sheet —The 
following statement must be appended to the balance sheet of a provident 
society, namely, a statement showing separately for every asset, the full title 
and particulars of the asset and its value i 

Besides the statement a balance-sheet must be accompanied by the follow¬ 
ing certificates, namely, (*) a certihcate certifying that the values of all the 
assets have been reviewed as at the date of the balance sheet and the assets set 
forth therein arc shown in the aggregate at amounts not exceeding their realis¬ 
able or market value under each of the several headings, such as, “Loans 
“Investments’*, “Agents”, etc , and (ii) a certificate signed by the auditor 
certifying that he has verified the cash balances, the loans and invest¬ 
ments * 


It 20 (I) and (2) Iniuraoce Rules 1939 
R 20 (3) of the said Rules 5 

Sec 145 of the previous Act and also 
S 16'’of the h Ccnipanics Act 1918 
Stt Note 3 uodcr S 2 and Koies 4—6 uoder 
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For di cussion ou rtveoue account stt 
Note 6 and on balance-sheet Notes 6 
and 10, and for authentication of balance 
sheet MS Note 10 under S 11 supra 
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81 (I) Every provicfcnt society shall once in every livs jsffi 

netuar/;ii rcpori anti Of at suc'i sliortcr interval as iTiiy be Ell M'S 
° “““ by the r jjes of the society cause an investtptioi 

to be made as at the last day of a calendar year into the finanffll 
condiiioii including the valuation of its liabilities and asseuby ai 
actuary 

(2) The report of the actuary shall contain an abstocl n 
which shall be stated- 

fa) the general principles adopted in the vabaW 
including the method by which the valuation % 
of lives was ascertained, , 

(6) the rate at each age of the mortality and any ot n 
factor assumed and the annuity values use 
valuation, 

(c) the reserve values held against pohcies effectetl* 

(d) the rate of interest assumed, and ^ 

(e) the provision made for e\pen3es, 

and shall have appended to it a certiSoate signed by a 
fficer of the society that all mitenalnecessary for ppP®’'Tr n 
has been placed at the dispo>al of the actuary an 1 that j , 
accurate particular, of every policy under which there is a h®iw 
her actual or contingent have been furnished to the ac ary 
the purpose of the investigation i 

If the actuary finds that the financial nondition o > ^ 
^ X such that no surplus e’lists for distribution as w 
P°bcy-bjlder, or as dividend to the shareholders, he sha . 
n his report whether in his opinion the society is insolvent “ 

existino^ri^’* opinion existing contracts should be (be 

defir^L Pf^owom should be adjusted to make goon 

oeuciency m the assets 
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actuary once in every five years or at such shorter intervals as may be laid 
down m its rules Such valuation is known as quuiquennul actuarial 
valuation Its purpose is that by such valuation the financial condition as to 
whether its business is prospering or is dechning can be ascertained 

'The section lays down whattlic actuarial report and abstract should 
contain It casts duties on the principal otficer of the society to place all 
material necessary including full and accurate particulars of every policy 
under which there is either any actual or contingent liability at the disposal 
of the actuary Certain duties have also been imposed on the actuary and 
the most important of them is that he is to state whether the society is insol 
vent and m that case he is to suggest further whether (t) the society should be 
wound up, or (u) the existing contracts should be modified, or (ut) the rates 
pf premium should suitably be adjusted 

3 Contents of actuarial report and its preparation —The report''ot 
the actuary has to be prepared, so far as practicable, in accordance with the 
regulations and requirements contained in the Fourth Schedule to the Act, 
but it shall not be necessary to supply a consolidated revenue account in Form 
G, a statement in Form ODD of additions to and deductions from policies 
and a Statement in Form DDDD of particulars of policies forfeited 
or lapsed 

The report shall contain in the appropriate places the information 
required m clauses (a) to of sub'sectioo (2) of this section It must 
states 

(i) the proportion of the renewal premium income spent in payment 
of commission and other expenses m each year during the 
period since the last investigation aRer allowing as the cost of 
the new business of the year, 7i per cent of single premiums 
and 90 per cent of first year $ premiums falling due in the 
year, after deduction of those unpaid under policies allowed 
to lapse in the year , and 

whether he has taken steps to prevent the policy reserve values 
from being less than the minimum surrender values 

The report shall contain a statement that in no case where a policy has 
been written off as a lapse does there exist any further liabiliiy actual or 
contingent and must have appended to it a certificate as prescribed m sub> 
section (2) of this section *■ 

4 Contents of the actuarial abstract —The actuarial abstract 
is contained m the report of the actuary Such abstract must contain the 
following 

(i) the general principles adopted in the valuation and how the 
valuation age of lives was ascertained , 

(«) the rate at each age of the mortality and the annuity values used 
in valuation , 

(tti) the reserve values held against policies effected , 

(la) the rate of interest assumed , and 
(a) the provisions made for expenses 



1 R 21, laiuiaocc Rulei 1939. 
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5 Actuarial iavcjcigatioa in tho midst of a year —\Vhere an 
investigation into the financial condition ofa provident socictyiJnni*^ 
^ date other than the expiration of the year of account, the accojatiix 

the period since the expiration of tlie hst year of accoiinUnd the bihov^ 

•beet as at the date at which the javastjgation is made shall be prepatMas 
audited in the manner provided by the Act and the rules mads ^ 
Act» ' 


—WtrK IK 
fiadi tbil 


6 Actuarial Report In case of no surplus existing" 
actuary, as a result of lui investigation made under this section, 
the financial condition of the society under his rep'^rt is 

exists no surplus available Ibr distribution as bonus to the pohc> 

as dividend to the shareholders, he must state his opinion m t 
whether the society is insolvent When he states that the society « 
he must also state his opinion whether 

(0 the society should be wound up or not, or . 

(«) its existing contracts should be modified and the caleo**®'’’ 
such modifications can be made , or v jod 

(m) Its existing rates of premiums should be adjusted to ffli ® 8 
the deficiency in the assets ^ 

7 Certificate to accompany the report—In 
ctuary a cer^ficatc has to be appended Such certificate roust ^ 
a ^principal officer of the society It must certify that all ^ ibit 

fUfi valuation has been pheed at the disposal of the ®- Iiibilitf 

full and accurate particulars of every policy under which there 
either actual or contingent have been fumishcd to him for the 
investigation ^ 

pM<rii\ Annual audit and qmnqaeanial etatement 

Fnenrfiv 1°*^*^**®^ registered under the Industrial 1 is* 

rncndly Societies Act 1948. have to get their accounts audited onw 
audiin?/^^*^ one of the approved auditors appointed under t ^, 

» Scocrol or special It is general when the 

iMtJi and It IS special when it is found to be incorrect 

ac the auditor has to send bis report to the Registrar 

Years ""-i “°®ictics have also to cause to be made once at aimedaoJ 

Showing Its assets and liabilities and the henefitsa«^ 

by a valuer Such statement may eith ^ Jjjtj 

case the society or by the society itself ? Q^fCpod 

cd by some ^ cause the assets and liabilities to be bocic^^, 

Act 1895 f* ctuary a But societies registered under th® ^ 

lo the Re^strar. once in every 

receipts and expenditures, funds and effects made as at SJst December 
82 (1) The revenue account and balance sheet 

‘oLmS auditor's report thereon and 

rpc.™ j , , general state of the society» 

four rnn, s^ub-scction (I) of section BO, shall be 
f2^ nfei^ t'** statements referred to m su ^ 

^ofsection 80, shall be furnished as returns to tlic _C;^;^ 

2. Si 26 and 27 of S 23 of the »aiU , Aci I 

»ct4«dA« ^ S 27U)aixl(2) ofllie»»«‘> 

Note! coder d 13, tufto 
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SUBMISSION 01 RETURNS TO CONTROLLER 

within si\ months from the cud of the period to which they 
relate 

(2) All the materials necessary for the proper valuation of 
the liabilities of the society under the provisions of section 81 shall 
be placed at the disposal of the actuary svithin three months from 
the end of the period to which such material relates, and the report 
and abstract referred to in section 81 sliall be furnished as a return 
to the Controller within a further period of three months 

Provided that the Central Government may in any case 
extend the time allowed by this sub-section for the furnishing of 
such return by a period not exceeding three montlis 

(3) The provisions of sub-section (2) of section 15 relating to 
the copies therein relerred to shall apply to the returns referred to in 
sub seciion (1) of this section, and the provisions of section 17 shall 
apply to the accounts and baUnce-siieet of a provident society 
being a company incorporated under the Indian Companies \ct, 
1913, or under the Indian Compames Act, 1882, or under the 
Indian Contpanies Act, 1866, or under any Act repealed thereby, 
as they apply to the accounts and balance-sheet of an insurer arid 
the Controller may exercise, m respect of returns made by a 
provident society and in respect of an investigation or valuation to 
wliicti section 81 refers, the same powers as are exercisable by him 
under section 21 and section 22, lespectively, m the case ol an 
insurer 


srMOPSlS 

1 Ltgistative changtt fxttnd tmt 

2 Objeit and tcape 6 Authfnltcaltea of tho accounts and 

3 Returns, what are i repart 

4 Ftnod Within wMch they an la is t Exempiioas of eampaaies xncorpora- 

Jiled ted 

5 Power of the Central Government to 8 Powers of the Controller 


1 Legislative changes —The words "shall be prmted rcfcrrcci 

to’' occarring m sub-scctioa (1) were substituted for the words “and the 
statement referred to” by Act XIII of 1941 , the words “within six raotuhj” 
occurring m the said sub section were substituted for the words “withm three 
months ' by the said Act, and the words "and copies of the revenue account 
and balincc sheet and the auditor’s report thereon and of the report on the 
general state of the society’s affairs shall, on the application of any member 
or pohci-holdcr made within two years from the date on which tEe document 
was so furnished, be sent to him withm fourteen days from the receipt of the 
application on payment ofa fee of one rupee” were omitted from the said 
8ub*scction by Act VI of 1946 


The proviso to sub>sectioa (2) was added by Act XLVII of 1950 The 
words “the provisions and” in sub-section (3) were inserted by 

ActXIII of 1941 The words and figures “sub-section (1) of this section” 
occurring m sub sectica (3) were substituted by Act XXV of 1942 the 
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accordance wuh ihe provisions of this section, it may at thp same time send 
to the Registrar copies of such balance-sheet and accounts J and where such 
copies are so sent it shall not be necessary for the company tb file copies of 
thfe balance-sheet and accounts with the Registrar as required by section 220 

of the Companies Act, 1956 (section 154 of the previous Act) and such copies 
so sent shall be chargeable with the same fees and shall be dealt with as if 
they were filed in accordance with that section 

8 Powers of the Controller —Sub-scctioti (3) confers on the 
Controller wuh regard to the returns furnished to him by the society under 
sub-sections (1) and (2) of this section the same powers as have been conferred 
on him in respect of returns furnished to him by insurers under sections 21 
and 22 That is, the Controller has the power in case of, inaccurate or 
defective returns to require such further infer nation from the society, to call 
upon It to submit for his examination any book of account, register or other 
document, to examine any officer of the society on oath and decline to accept 
those returns unless the inaccuracy has been corrected or the deficiency has 
been supplied He has also the power to order revaluation * 

83 (1) Every provident society, registered after the com- 

Actuariai examination mencement of this Act, shall cause every 
ofschemea schcme oC itisurance which it proposes to put 

into operation, and every provident society registered before the 
commencement of this Act under the provisions of the Provident 
Insurance Societies Act, 1912, shall cause any scheme which it 
proposes to put into operation, for the first time after such com¬ 
mencement to be examined by an actuary, and shall not receive 
any premium or contribution m connection with the scheme until 
the actuary has certified that the rates, advantages, terms and 
conditions of the scheme are workable and sound and such certi¬ 
ficate has bvCn forwarded to the Controller 

(2) The provisions of sub-section (1) shall apply to any 
alteration of a scheme already in operation but the Controller may 
if he IS of opinion that the alteralion unfairly affects the interests 
of existing policy-holders, prohibit the alteration, and, if does 
so, the society shall not put the altered scheme into operation, 
unless It first discharges to the satisfaction of the Controller all itl 
liabilities to those of the existing policy-holders ‘who dissent^ from 
the alteration 

(3) Every provident society registered before the comthence 
ment of this Act under the provisions of the Provident' Insurance 
Societies Act, 1912, shall, as soon as maybeanchin any event 
before the expiry of six months from the commencement of this 
Act, submit all schemes of insurance which the society has in 
operation at the cotntnencemenr oflhis Act to examination by an 
actuary and shall, befofe th'e expiration of six months from the ^ 
commencement of the Insurance (Amendment) Act, 1941, send the 
report of the actuary thereon to the Controller 


I S 17 


^ Stt Ss 21 and 22 aod Notes thereto, supra* ^ 
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2 Sub-section (5) Nvas substituted I' Act XIII of 1941 
t The word “prohibited” occurring m snb-scction (6) was substituted for 
' the word “discontinued” and the word “prohibition” occurring therein was 
'substituted for the word “discontinuance” by Act XIII of 1941 

Object<ind scope—The object of the section is to safeguard the 
;*rightsof policyholders and members of a provident society from being 
2 jeopardised by putting into operation any scheme in Its venture This object 
jjis achieved by making obligatory provisions in this section enjoining on every 
provident society to submit its schemes for examination by an actuary -This 
section also prohibits every such society from receiving any premium or con 
*5 nhutions from policy-holders or members before the scheme is certified by 
\ the actuary In its application this section makes no distinction between an 

* existing society and one proposed to be registered after the Act has come into 
^ force except with a slight variation m the procedure The provisions are 

♦ equally applicable to cases where the society proposes to make ariy altera- 
^ tion m any existing scheme The Controller is empowered in this regard not 

, to allow the alteration il such alteration acts detrimentally to the interests of, 
’ the policy-holder or when the latter objects to same Where a scheme is 
found to be unsound actu^inally the Controller has power to prohibit further 
. operation of the scheme 

3 Scheme to be exaciined by an actuary —Sub-section (1) makes it 
1 obligatory on every provident society to cause every scheme of insurance which 

It proposes to put into operation to be examined by an actuary and prohibi 
, tory on it in receiving any premium or contribution in respect of the said pro- 
' posed scheme until before the actuary has certified to the effect that the rates> 

' advantages, terms and conditions of the satd scheme are workable and sound 
' and the actuary’s certificate has been forwarded to the Controller In the 
i application of the provisions of this sub-section the difference between the 
I societies registered after the commencement of this Act and those registered 
before such commencemeat under the provisions of the Provident Insurance 
Societies Act, I9l2, lies in this that in the case of the former, they have to 
have their schemes proposed to be put into operation, and in the case of the 
latter, they have to have their schemes proposed to be put into operation for 
the first time, to be examined by an. actuary The socieiies existing at the 
date of the commencement of the Act but registered under Act V of 1912 
need not cause any of its schemes of insurance in existence at the said date 
to be examined by an actuary It is only when they bring out a scheme which 
they propose to put into operation for the first lime after the commencement 
of this Act that they arc required to have the said scheme to be examined by 
an actuary But the provisions in this regard in this sub-section hav. to be 
*-pad auDject to the provisions in sub-section (3) of this section 

4 Alteration of scheme and Controller’s power sub-section (2) — 
Where any ^alteration of a scheme already m operation is intended to be made, 
the Society has also to cause the said alteration of the scheme which it pro¬ 
poses to put into operation to be also examined by an actuary and until he 
certifies that the rates, advantages, terms and conditions in the altered scheme 
ore Workable and sound and his certificate has been sent to the Controller, the 
society has to reftain Itself from receiving any picmmm or contribution on 
the basis of the altered scheme 

Sub-section (2) also confers discretionary powers on the Controller with 
regard to such alteration of the scheme which u already m operation His 
powers in ihis regard are that he can prohibit the alteration when he is 
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opinion of the actuary to meet the liabilities incurred under 
^ f f oj HheschemeSo^rbhimtcd,and ^ * c< .* 

^^*’^( 11 )'^where^tf'asse^s dre^nor'^so Wtecient, itmust (a) *^pply to th6 
S-"*] /"Lr court Ibr a modi^^alion'' of-" its existing contracts, or (t) failing 
j iin iji 0 that It must ap^il^to the court jbr the-winding up ofihe society. 
In bbfhthe’c&scs the'^society haytolapply''to<'the court wUhirT three months 
ftouLthc'datCiof prohibition.-^ / x ' *-i < ^ J - / 

^84*^'^Wiiere'"a pf()vi3en,rso£itty effects“'pl)licies“‘tjf’ insurant^ 
Separatton of accounts m connection With tnorc than one of the th'sses 
aodffunds j f pof contmgency separately 1 spfcifi^d 
sfectioa^(2)'of'sectidii.65,'“ the receipts and payments in respect of 
^ach sucli class shalLbe'^recorded in a separate account ip the cash 
bookikcptaa'accQrdancerwithsection 79 „ 

t,.. t um 

S.G^ cX X' - ■» f ei 1 // j J ,t vv 

f The \vord8 ^and figures ‘^yb section (2) pi’* were inserted by A^t 
oflS^O > This aection enjoips on every prdyldent sociely effecting policies of 
ih^utahCfe^m moT*^ than bftetlaSs'ofihe'contmgehcieVmentioned in sub-scction 
(21 of section 65 to keep separate account of each-siSch class in'Xits cash"'book 
which It has to keep in /iccordpnce with clause (6^ of section 79 The accounis 
ihodldTclate to the receipts add ^a^raents in'rcspett^f'each class of the con¬ 
tingencies ^Such form of 'book-keeping''would^ indicate the financial pasition 
qfeach class of ihetri it aJglahCe which rcouldinot 'b^ so ascertkiocd'if/the 
accounts-of different^classes Jaro cmnced up Tf>e jnarginal note indicatci 

separation of funds also hut the section isjileat about the separation of fun^s 

i" ^-85 '‘ii)i[Ommd.by^Act:smi'ofl950] r- ; _ ,*i . I 

i ^ (2)'No funds or investments jDf a provident 

(j soef^j^except a deposit made Jnder SechonZS 

or undy the law pfahy^ State orcouiitry relating to insurance snail 
be kept' othenvise“thairin*the name of the society or in the namV 
of a public officer ^proved by the Central Government 

(3^ No loan^^ shall b'e piade oiit'of the'^ assets"’of "a -prov^ident 
society to any 'director, ^riianag4r,’^ managing ‘agent, aUditbi^ 
actuary, officer of ^partner of'^he Society;’ eXceptOn'’the ’security of 
a polity of inVurance^heId‘in''the s6ciety and vvithih its surrender 
^hlue hndW suth'lOah shall^be made to hny concern of which a 
director, manager, managifig agent! actuary,-officer'cr partner of 
the socieiy is a director, manager, managing agent, actuary, officer 
or partner t. - iv, r ..c 

If Provided that nothing in this sub-section shall apply"^ to loans 
made by a provident society to_a banking company ' 

Provided furtlier that where any event occurs giving rise to 
citcumst »nccs, the existence of which at tlic time loi the grant of 
any subsisting loan'^wolild liave made such grant 'a contravention 


1 SuWeciioo (2) of S 16 tupra^ ~ 
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the insurance act 


[Sh 


.. 

tothecontrary’°bereDai!)°?„"fK’‘“''u "°‘"'^‘hs'anding any coataS 
of such event’ or “from Inmonths froTi the occurreaci 
(Amendment) Act IQ/ 1 « commencement of the Insurance 
the director, manaWr * ^^tchever js later , and in case of defau'i, 
Without preiudirn fr.* partner concerned sb'J, 

‘O hold Office in iL penalty which he may incur, ceas. 

months ^ society on the expiry of the said three 

ond outstanduiV onder sub-section (3J made befon 

nient) Act, 1940 if *^°'’'”’encementoftheInsuraiice(Amtni 

1941, and’in case 1*1 of >« 

auditor, actuary nffi^ ***' director, manager, managing ajeal, 

*s connected with Partner who has received the tenor 

ease may be shall/-»o ^foern which has received the loan, ailln 
society and shall be ,nfl *°,*J°1‘1 office in or be a partner of &' 
the society until the loan^s^^^ office in or be a partner of 

office/or parm'erlfrT’ /“^““Ser, managing agent, auditor, actuary, 
of subsection f3) wh^ ®°,0’o^y which contravenes the proviite* 
shall without nreinfhf '! ’‘"“"'•"gly a party to the contraventiou, 
jointly and several v ffiki"!' Pooalty which may incur 
loan, and such amnn^f nable to the society for the amount oftbr 
the loan at such rafo’ *°S®*l*®f with interest from the bte rf 
as the Controller mai, <■ o^oeedmg twelve per cent per annu® 
to any Civil Court application by the Conlroll^ 

^ecution as if a rfrr,-,. S^mpetent jurisdiction be recoverable by 
frourt ® for such amount had been passed by 1^ 

T'h 

Act, 19U, shalUo'?'anfi°‘'96D of the Inffian Jompanj^ 

provident society bemSl|, I’ granted to a di cto. "f 

thesecurity ofa pohcSon'^Tl’r"’' loan is one ranteU » 
policy was issued to j which the society bears the risb and lb 
within the surrende? v,?,. '‘“'f',or on his own life and the loan H 
me oi the policy 


p,*£ '» 

'VV'rfJ’T/ (3) 


srmpsis 

6 


LtabtlUy of dltUtoT cai ^^ 
ojfetrs contraoining if' 
regarding loan sub-ittl\0R \V 
Loan to dtreelor, wktrt fermtst^ 


sub-jeelton (5) , 1 , 

yipplitation of fundi undtf 

bv Arl v.*^S**IatIv..^t. 

t-Vlt or 1950 —Sab-icction (1) of thu section i«J o®''l-d 


V 



s" 851 INVEStMENT OV FUNDS 549 

The said sub-section ran aa foUowa * ^ t 'S' 

,**Every provident society shall, unless it already holds invested in 
approved securities or securities mentioned w referred to in 
clauses (c) and (d) of section 20 of the Indian Trusta Act, 1882, 
not less than fifty per cent ^of the total assets of the society, 
invest in such securities every increase tha^ takes place m those 
assets and in that part of those assets whi Ji is held in cash as 
, soon as practicable after the increase takes place and m any 

case wiihm six months of its takin? place, until the total 
amount so invested amounts to not less than fifty»per cent of 
the total assets of the society and shall thereafter keep invested 
in such securities not less than fifty per cent of the total assets 
of the sqciety ‘ “ 

Provided that for the purpose of determining the amount to be 
invested under this sub section any d<jposit made in cash under 
section 73 shall be taken into account as if such cash were 
Government securities amounting at the market value of the 
securities on the date the deposit was made to the to^l deposit* 
cd in cash ” 

The words “or under the law relating to insurance" and the 

words ‘ or m the name of Central Government" occurring in sub¬ 

section (2) were respectively mserted by Act VI of 1916 and added by Act XI 
of 1939 , I 

The Words "any director society" and the words **« ' director, 

manager or partner" occurring m sub-scctior (3) were respeqtively 

subsiituied for the words "any director or officer of the society" and "a 
director or officer of the society is a director or partner" by Act XX 
of 1940 

1 The provisos to subjection (3) were addea Sy Act VI of 1946 

Sub-section (3A) was inserted by Act XX oi '9^0 
' The words “manager managing agent partner' in subjection 

(41 were substituted for the words * ot officer," by Act XX of 1940 and the 
word ^Controller" occurring therein was substituted by Act XLVU 
of 1950 ' ' 

Sub-scctloa (5) was inserted by Act Xlll of 1941 

2 Object and^scope —The object of the section is to impose duty on 

every provident society with regard to its assets and how its funds and invest¬ 
ments are to be kept The section lays down that all its funds and, investments 
except the^ deposits mentioned in section 73, are to be kept m the name of the 
Society, or in the name of a public officer approved by the Centra Govem- 
ment It also prohibits loans, out of its assets, to any of its directors, partners 
or officer or to any concern where any of its directors, partners or officers 
noids oince therein except the loan on the security of a policy held by him 
in the society, within its surrender value Penalties are provided in sub¬ 
section (4) for contravening the provisions relating to granting of bans The 
provisions ofthis section arc similar to those made m sections 29. 30 and 31 
which concern the insurers 

3 Funds or investments bow to be kept sub-section (2)—Sub- 
(2) ^^>5 fio'vn that every fund or investment of a provident society 

must be kept m the name of the society or m the name of a public officer 
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ofsuS sccriotiT^S SKd Ttfiy ifir^tq?^^or'’parPncj^or^,-Qtbcr’&« afprcs^idcWO 
- krvowtngty u partyHo'tfie itdd cdnitkvdQUon, t|»cy sWtl bijaiatly aadijSeysrJvUy 2 
: h^blexo thi’society’for the’^nfountof the lojm^iTKe sai^^ ^mopnt^qf ^oarj to-^z 
i irltcYest ^Vhicfrma/b'c fixea at’a rate nqt^xcccdmg 12 pcr/cent pcfir 

. amiumlb^th^ Cotilt^llirVfttn tne4,Ue orthe*'saad loan sh^ltjbq rpqovcrable, opz; 
theapplicatiog^jy tb^’C^ntydlter'to an^^civd court,0^^ competent jurtsdiqUOttjd 
by cxecutidiiSs « ^’dicree ^r’sach anioupt.had been ,pas?Q^tbyiI-thatnCourtm 
* Bu.lteaWiaudri^bf'tUefta.b'by^tKe Gor^troWee ^tbeoustv tow,au.tact^t^ pcoqedure-> 
oflevying thfe^exStutioa^in a (^ompetertt cburt^vo^uld ^abs?lve,qthq 
j orpartne^Br otb^P^ffidcr of^h% ^oiletj^ al<^cin^‘j^t‘^^d^fcojntanyf^^lV?t peaaijy)j 
( to which he may be'i!ul5c£'te<rto^* *Hc ^maylSe su^ected to penalty provided 
in sub-scctioft (2) o^s^5ti9nA02^rtd be also subjected toMisabilftics'lnfentioncd^ 
t m sub*sections.-<3) apd, (3A)») r\amcly»i to >hold"‘his offiCe''l-ln HKe ^bdidt^-* 
or to be pljgible ^to^hold ibfi oEce in. or be a. partner of ihe'' toclety jGoraptte'^* 
section 30 with the provision? of this sub'section whcrc'Stidh a jpdwer^KSs 
been conferred on the CqotroUerjexccpLithat tthe director >Jot ‘'ttthfc^ JblEcfe^i^ 
, were made jointly severally liable to/jaxake good thq loss Jj aguoicli if 230 onJ 

fcri^ -^Loan^todireotprrwherfperaij^SiMe'rsttb-sebtionlXSjl-^ThHfljrovi- 
sions,qf5ubrfectiQn(51^"rcb?iscdpn thc^mc^ principlc'.of,, and arp 
sinillar’td^ihose made in suMcctlon (Sljof^cction 29 This sub-sectionjSav5lio 
thcyireclbr froft? cirftr^v&niffg^frie^proVisloHii of the' Companies. Act^^lOoS, 
wh'tfn-ailOan iig^an\<SIit6^hinl^y''^tHe‘^octety sb-h^UjiH^ 

isohe granUd on;the':secufriy qC>>a!c}]^licy)tQaq Which the Sbcifity belts'tb&i 
nskapd thejDoUcy^vas j^ued toTthe^direo^rt otrrhis lOtWii^Jife iandltheHoioro 
advanced is withicuthnsufrender valuejif thejpolicy > t,SccjioQ,ti6D /bf thag 
Indian Com^iinies Act/l^tS. hientiSncdtp Ibis sub-scctipn,should,now bereaa,t 

'qs /i£rnof n£ bne Tojiou. nr r Jod . J 

c S Application, of ,EoglUHrtAct — 5 The/unp$/;or;» 

societies, Under (he'YndusVriar AssVranw and Friendly Societies, Ac][, 
must be applied m accordance with ihc'rulii^'' Thu^^where'bnp^fUfe 'permii- 
ted the c 
be^d 

the ticiuanai surplus 10 a runu i» nuv oMro v>rrr''t 'nji wncr^any person 
frrfudulcatly obtami^pdsscsVlbiirbf oP^iidhhBldrfc^tnisa^^fieV^h? prbpctl^^ 6f^ 
the society he^l^/liabltDOn uhitaQry5:dnviclidh t6 be'fined'dr'tb^bb OrdbredHtSfl 
dchver,iup? tbqjmisappircd *pippCTCy»mSuchxoinplamtimu8tbemade wtthiarl 
Six months of the alleged wrongful dealing with the funds ^ 

c o'i:'0"^7 -i yiiuoiii 110 13 4nr 1o pljii n oriT it) 

. li flSfl‘=i„9( «XtrymP^a''}.'l™tmSpqiety shallcial, all, 

'ot ilkij J>S 49ilj.pspectfop j}jy,thejT 

,2 ,.'r,.o‘vri ^^iofi9“!59yS‘^'’5«“yrP=«pn appointed, bythim,flp,3 

this J^ehalfjprjby^apy^mej^ber or',poUcy-jipJdsr^ (Of the,fSgciet,Yiavjij?Jj 
has,"on appltqation »p.,f^'S^bfi^alf,,bewijperrni5\5d liy xhe Jloi0roUprr,j 
subject' to such condiUonSj^if^^ny, aSjhe^^^jimp^ose/jto make such n 
inspection ^ 4 * t T „,v ^ 

^\! - iir /: c 01 irtr^bioni bn' o" rDznsqy j iu (i) 

£i oq/tj ^ Lf blit isLriu it Jii/ur ns 

jj^The words “has.-oiHapphc^iomia rfbisl behalf,*beeoxpermitted Ibyith'teii 

CqntrojlCTppbjcc’^ con^itjpiw^ ifanyp^s,^e may impose,ito (make, sueho 

inspection* were siiostitutM 'by Act VI of 1946 


S B7and^ 1-lofUif saidAct, IZV 


I 'iSm bote 5 Utider-S *29’'J0,^ b O \ 
2. huiojfv Hightcn 11912) 28 TLR 493 
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; 87] INQ.UIRY BY OR ON BEHALF OF CONTROLLER 

30 jdefrayedibyrthe provident society, shall have prionty over 
ither debts due from the society, and shall be recoverable as an> 
arrear of land revenue 

(5) The Controller may by notice in writing require the 
provident society to comply within a time to be specified therein 
not being less than fifteen days from the receipt of the notice by 
the society with any directions he may issue to remedy defects 
disclosed by an inquiry under this section 

(6) If the society fails to comply with any directions issued 
under sub>section (5), the Controller may, after giving notice to the 
society and giving it an opportunity to be heard, apply to the 
Court for the winding up of the society 

STNOPStS 

1 Ltgtslattci changtt ed to tha societjf, tub-sicfton (3) 

2 Object and scope 6 Expenses of utqutry, sub-seciion (4) 

3 AppUcabtUiy 7 Controller's powers and duties , sub- 

4 Power to inquire and nature of sections (5) and (6) 

inquiry^ subsections (1) end (2) 8 Examination of society's affairs 

5 Results of inquiry to be eonmuntcoi- under the English law 

1 Legislative changes —The words **or the principal ofiBce 

outside India” and the words ”or by both an auditor actuary or 

auditor” occurring in subjection (1) were inserted by Act Kill of 1941, the 
words “affairs of the society” in the same sub-section were substituted by Act ' 
VI of 1946, and the word “India” therein was substituted by Act LxIX of 
1936 

Sub>section (3) i\as substituted by Act XIII of 1941 , sub-section (4), 
was added by section 48 of Act XXII of 1941, and sub-sections (5) and (6) 
were inserted by Act VI of 1946 

2 Object and scope —The object of the section is to ascertain the 
solvency or otherwise and also Che bastaoss methods of provident sacteCtes 
registered under this Act whether such societies are Indian or of foreign 
origin through administrative machinery 

To achieve the object this section empowers the Controller to inspect 
the affairs of the society Such inspection may be made in two ways, namely, 
either personally by the Controller who should visit the principal office of the 
society and examine all the books and documents and demand explanations 
necessary for the purpose or he may direct such inquiry to be made by an 
auditor or actuary or by both The enquiry report is then sent to the society 
to enable it to take necessary actions as the report will disclose The expenses 
of such inquiry are to be borne by the society and they are recoverable as an 
arrear of land revenue under the Public Demands Recovery Act Where the 
society fails to comply with the directions made by the Controller within 
the time laid down in this section the Controller has been further empowered 
to take the extreme step to apply to the Court for the windtng-up of the 
society 

3 Applicability —The provisions of this section have been made 
applicable to Indian and foreign provident societies who have their principal 
places of business or domiciles outside India 

70 
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inquiry as aforesaid shall have priorit> over othcrdebts due from tbe society 
and jShaU be recoverable as an arrear of land revenue under the Public 
Demands Recovery Act, i e , such expenses can be realised by the Collector 
of the District by executing a certificate under the said Act 

7 Controller’s powers and duties , sub-sections (5) and (6)—The 
Controller’s duty as regards the inquiry made under this section is that he can 
issue directions and require the provident society concerned to comply with 
those directions For doing this the Controller has to give the society notice 
m writing and in that notice/he has to specify the time within which the 
society concerned shall have to comply with his directions m remedying 
defects which might have been disclosed in the said inquiry Such time 

must not be less than fifteen days from the date of the receipt of the nonce 

by the society That is to say, the society must be prepared to comply with 
the directions of the Controller made in respect of the inquiry within fifteen 
days from the date of receipt of his notice as aforesaid 

The consequences of the society’s failure to comply with the said 
directions of the Controller within the time specified in the notice or within 
fifteen days from the date of the said notice are that it is liable to be proceed¬ 
ed against in Court for winding up In this respect the Controller has been 
given the discretion to apply to the Court for the winding up of the society 
which has failed to comply with his directions within the time specibcd, but 
before he takes this extreme step he should also serve notice upon the society 
and give it an opportunity to be heard against the actions proposed to be 
taken against it 

8 Ezamuiatioo of society's aftairs under tbe EnglUb law —Under 
the provisions of the I A and F S Act, 194B, a society s affairs may be 
examined by an inspector or inspectors appointed by tbe Chief Registrar 
with the consent of the Treasury But such appointment of an inspector or 
inspectors can be made when one-fifth of the whole members of the society, 
or a body of 100 members where Us membership is less than 10 OOi) or a body 
of 500 members where its membership is more than 10 000 makes an applica¬ 
tion to the Chief Registrar for such examination ^ 

87A (1) The insurance business of a provident society may 

Amalgamation and tram be transferred to any person or transferred to 
Jer of insurance busioeis or amalgamated With the insurance business 
of any other provident society m accordance with a scheme 
prepared under this section and sanctioned by the Controller 

(2) Any scheme prepared under this section shall set out the 
iagreement under which the transfer or amalgamation is proposed 
to be effected, and shall contain such further provisions as may be 
necessary for giving effect to the scheme 

(3) Before an application is made to the Controller to 
sanction any such scheme, notice of the intention to make the 
application together with a statement of the nature of the ama!,;a- 
mation or transfer,‘as the case may be, and of the reason therefor, 
shall, at least two months before the application is rna Ic, bt sent 
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Provided that— 

(a) no part of the deposit made by any party to the 

amalgamation or transfer shall be returned except 
where, after effect is given to the arrangement, the 
whole of the deposit to be made by the provident 
society carrying on the amalgamated business or 
the person to whom the business is transferred is 
completed , 

(b) only so much shall be returned as is no longer required 

to complete the deposit last mentioned in clause (a), 

(c) while the deposit last mentioned in clause (a) remains 

uncompleted, no accession, resulting from the 
arrangement, to the amount already deposited by 
the provident society carrying on the amalgamated 
business or the person to whom the business is 
transferred shall be appropriated as payment or 
part-payment of any instalment of deposit subse¬ 
quently due from it or him under section 73 

(5) A copy of the order under sub-section (4) sanctiomng or 
refusing to sanction the arrangement shall be sent to each of the 
societies concerned and to each of the policy-holders wco appUed 
to be heard 


(6) If the scheme involves a reduction of the amsmu of the 
insurance and other contracts of the transferor societv or of any 
or all of the societies concerned m the amalgamation, fee Control¬ 
ler may sanction the scheme, reducing the aaronar of such 
contracts upon such terms and subject to such condiaons as he 
may think proper, and the reduction of the contracts as sanctioned 
by the Controller shall be valid and Kcacz on all the barties 
concerned* 


Object and reojie 
Amalgamation and transf/r 
tasutanci bustness, prmusi 
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Procedure for amdsestsita sai 7 , xr ^ 

transfer, ^oexttys ^ S- 
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THE INSURANCE ACT ,V 


[$m 


2 Object aad scope —Tlic object of this section is W 
amalg-^mation or transfer of insurince business of 


registered under the Act The provisions of this section arc 


based oa f 


provisions of ssctions 35 and 36 of the Act providing such lranif«< i 
amalgamation of insurance business m case of insurers 

This section lays down’how the insurance business ® ^'2 

can be transferred to any person or transferred to 
insurance business of any ,other proxident society }2 mads to*’' 

transfer or amalgamation, nn application to that effect has to o ,^ 

Controller for his sanction Ti also lays down the j 

an intending society It further prescribes the duties of the ^ 
xvith an application of transfer or am ilgamation sccktn? hu * .^ijaio 
The iection also empowers the Controller in making such con | 
as he may deem necessary in the matter including the .4 tortd'i'* 

made under section 73 The Controller has also been crapow ^ 
the amount of insurance contracts He has been given the p ' ^ ^ 

societies concerned, the policy bolder or such other person 
proper before sanctioning the transfer or amalgatnaiion 
3 Amatgamation or transfer of insurance 
of , sub-sections, (1) and (2)—The transfer of the *”*“*^^,-o or ^ 
a provident society is permitted to any person but its . tobeio^*^* 

to any other provident society with the business of the latter s^ht® 

in accordance with a scheme prepared under this section 
must have the smction of the Controller Thus, for an ajo « 
transfer there must be a scheme and that scheme must be w ie 

Controller Without such sanction no transfer or ama'K®“ 
effected jui 

The scheme for the transfer or amalgamation shooW 
manner that it (») must set out the agreement under ,ach 

amalgamation is proposed to be effected and (ti) must contam 
provisions as may be necessary for giving effect to the scheme 

4 Frocedure for acnalgamstiois and transf^, 
section (3) —Before an application is made to the Control e -gjfjrsi 
any scheme of transfer or aoialgamatjon the society 
following duties as laid down in sub^section (3), namely,^ 

( 1 ) it must give notice, at least two months before 
js made to the Controller expressing 

application Sucb notice must be accompaoico i 

(c) a statement of the nature of the amalgaaiation ot^ 
the case may be , 


(i) the reasons therefor , 


(0 four certified copies of the documents such as, acW/” j 

agreement, balancc'sheets of the two - or 

reports, report on the proposed aroalgamati ^ * 

an independent actuary or any other 
scheme of amalgamation or transfer was baseo, 

(«) It must keep open during the said two months fo^ rt^faBd 1^*?° 
of the members and policy-holders, at the of 

offices of the provident societies concerned, the cop 
ments mentioned in item fi-<)above 


de^i ' 


' iISL's »/r« .vd Note t f,,Note.-l.«16uKlc'S 
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But proviso to sub-section (3) confers discretion on the ControUer to 
exempt the provident societies concerned or any of them from furnishing to 
him and from keeping open for inspection any one br more of the ab6vc docu¬ 
ments menuoned in item (i -c) , , 

The balance-sheets, actuarial reports and abstracts and the report of an 
independent actuary on the proposed amalgamation or transfer must P^" 
pared as at the date at which the amalgamation or transfer if sanctioned by 
the Controller is to take effect and this date must not be more than 12 monms i 
before the date on which the application to the Controller is made under this 
section * 1 > V 1 

5 Controller's daties and powers, sub-sections (4) and —In 'deal¬ 
ing with an application for sanction under this section, the ^Controller has to 
perform certain duties Before according his sanction to the scheme hr arrange¬ 
ment for transfer or amalgamation, it lies within his discretion to do alitor any 
of the folloi^ing ’’ ^ 

(i) he may direct notice of the application to be sent to every person 
resident m India who is the holder of a policy of any of the pro¬ 
vident societies concerned in the transfer or amalgamation , / 

(li) he may cause a statement of the naturCiand terms of the amal- 
' gamation or transfer to be published ih the manner and for the 
period as he may direct , and/or » h f 

(ill) he may hear (a) the societies concerned, (b) those 'policy-holdcr»> 
wbo had applied to him for such hearing , and (r) such other 
persons as he may deem fit 

It is only when (he ^ Controller is satisfied that no sufficient objection has^ 
been established to the arrangement or the scheme that he can accord Iiis'siinC- 
tion to the transfer or the amalgamation, as the case may be Wheh' he 'sdnS-i 
tions the scheme it would be his dut^ to make at the same time such conse¬ 
quential orders as are necessary to give effect to the arrangement including 
orders relating to the disposal of any deposit made under section 73 In passing 
his orders about the disposal of the said deposit, the Controller’s duty would 
be to see that— / 

(a) no part of the deposit made by the transferor society should be 
returned unless the whole of the deposit required to be made by 
the transferee or the transferee society Has beenlmade , 

(ft) only so much of the said deposit has to be-* returned as is no 
longer required to complete the whole deposit, ^ 

(c) where the whole of the amount required to be deposited remains 
uncompleted, the amount already deposited by the transferee 
society shall not be appropriated towards payment or part-pay- 
i mentofany instalment of deposit f subsequently')duc from it 
under section 73 la this regard the accession rcsuUing from' 
the arrangement should not be taken into ‘ account ‘ 'with regard 
to the whole of the deposit required to^ be' made under 
section 73 * ( > d , 

Where the ControUer sanctions or refuses to sanction the schemei the 
Controller’s further duty is to send a copy of his'order to each of the societies 
concerned and to each of the policy holders' who applied to him for a 
hearing * 

I Su alio Note 7 under S 35 ttijira 
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2 Object and scope—Tlic object of this section is to facilitate 
amalgamation or transfer of insurmce business -of provident socict'ci 
registered under ihe Act The provisions of this section arc based on the 
provisions of sections 35 and 36 of the Act providing such transfer and 
amalgamation of insurance business m case of insurers 

This section lays down how the insurance business of a provid-nt society 
can be transferred to any person or tnnifcrrcd to or amalgamated with the 
insurance business of any other provident society It provides that for such 
transfer or amalgamation, an application to that cfTcct has to be made to the 
Controller for his Sanction Ti also lays down the procedure to be followed by 
an intending society It further prescribes the duties of the Controller dealing 
with an application of transfer qr am ilgtmation seeking his sanction thereto 
The iection also empowers the Controller in making such consequential order 
as he may deem necessary in the matter including the disposal of any de^sil 
made under section 73 The Controller has also been empowered to reduce 
the amount of insurance contracts He has been given the power to hear the 

societies concerned, the policy bolder or such other person as he may deem 

proper before sanctioning the transfer or amalgamniion * 

3 Amalgatttatlon or transfer of insorance bnsmess, permissibHIty 
of, sab>sections (1) and (2) —The transfer of the insurance business oj 
a provident society is permitted to any person but its amalgamation or transler 
to any other provident society with the business of the latter has he 

in accordance with a scheme prepared under this section and such senem 
must have the sanction of the Controller Thus for an amalgamation or 
transfer there must be a scheme and that scheme must be sanctioned by tiw 
Controller Without such sanction no 'transfer or amalgamation can oc 
effected 

The scheme for the transfer or amalgamation should be prepared lo * 
manner that it (i) must set out the agreement under which the _ 

amalgamation is proposed to be cfTcctcd and (ii) must contain such furin 
provisions as may be necessary for giving effect to the scheme ^ 

4 Frocedare for amalgamatioA and transfer, society s dnty, 
section (3) —Before an application is made to the Controller,for 
any scheme of transfer or amalgamation the society must penor 
following duties as laid down in sub-scctioo (3), namely,— 

(0 It must give notice, at least two months before the said 
‘ IS made, to the Controller expressing its intention to ma 

application Such notice must be accompanied by- 
fa) a statement of the nature of the amalgamation or irans cr, a 
the case may be , 


(b) the reasons therefor , ,i of 

(c) four certified copies of the documents such as, ortaarial 

agreement, balance-sheets of the two societies, tnei of 

reports, report on the proposed amalgamation or l- he 

, an independent actuary or any other reports on w 
scheme of amalgamation or transfer was based, 

(«) It must keep open, during the said two months, for ^^-a^nch 

of the members and policy-holders, at the princip „ ^Jqco- 

officcs of the provident societies concerned, the copies w 
ments mentioned in item (t-ejabove ‘___— 


I S4t Mote 2 under S 35 supra and Note 2 Sts Notes 4 and 6 under b 35 tupr 
2 under S 36, rttfra 
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But proviso to sub-section (3) eonfen discretion on tbe ControUer to 
exempt the provident societies concerned or any of them from furnishing to 
him and from keeping open for inspectioa any one or more of the ab6ve docu¬ 
ments mentioned in item (i -c) , , 

The balance-sheets, actuarial reports and abstracts and the report of an 
independent actuary on the proposed amalgamation or transfer must be pw- 
pared as at the date at which the amalgamation or transfer if sanctioned by 
the Controller is to take effect and this date must not be more than 12 months i 
before the date on which the application to the Controller is made under this 
section * I * 

5 Controller's duties and powers, sub-sections ^4) and —In' deal¬ 
ing with an appUcdtion for sanction under this section, the ^Controjler has to 
perform certain duties Before according his sanction to the scheme or arrange¬ 
ment for tra,nsfcr or amalgamation, it lies within his discretion^ to do all or any 
of the following 

(t) he may direct notice of the application to be sent to^ every person 
resident in India who is the holder of a policy of any of the pro¬ 
vident societies concerned in the transfer or amalgamation , 

(ti) he may cause a statement of the nature and terras of the am^- 
gamation or transfer to be published in the manner and for the 
period as he may direct , and/or i ' J u t 

(til) he may hear (a) the societies concerned, (6) those policy-holders> 
who had applied to him for such hearing , and (e) such-other 
persons as he may deem fiu 

It is only when the, Controller is satisBcd that no sufficient objection bas^ 
been established to the arrangement or the scheme that he can accord hit'sanc¬ 
tion to the transfer or the amalgamation, as the case may be When he 'sind- 
tions the scheme it would be his duty to make at the same time such conse- 
'•qUential orders as are necessary to give effect to the arrangement includipg 
orders relating to the disposal of any deposit made under section 73 In passing 
his Orders about the disposal of the said deposit, the Controller's duty would 
he to See that— > 

(o) no part of the deposit made by the transferor society should be 
returned unless the whole of the deposit ret]uired to be made by 
the transferee or the transferee society has beenfmade , 
iP) only so much of the said deposit has to be returned as is no 
longer required to complete the whole deposit , ^ 

(c) where the whole of the amount required to be deposited remains 
uncompleted, the amount already deposited by the transferee 
society shall not be appropriated towards payment or part-pay¬ 
ment of any instalment of deposit' subsequently )due frpm it 
under section 73 In this regard the ^ accession resulting from 
the arrangement should not be taken idto ‘ account ‘ 'with regard 
to the whole of the deposit required to^ be made under 
section 73 l o 

Where the Controller sanctions or refuses to sanction the scheme, the 
Controller s farther duty u to send a copy of his'order to' each of the societies 
concerned and to each of the policy holders who applied to him for a 
hearing • 

I Note 7 under S 35 tufre 
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6 Reduction of insarance amount, sab'section (6) —Sub<section (6) 
empowers the Controller, when it appears to him that the scheme involves a 
reduction of the amount of insurance and other contracts of one or other or 
both the societies concerned, to reduce the amount of such contracts upon such 
terms and subject to such conditions as he may think proper and to sanction 
the scheme with the said contracts so reduced Such reduction of contracts 
made by the Contro'llcr binds all the parties concerned ^ 

7 Procedure under the English law —A registered society under the 
Friendly Societies Act, 1896, can amalgamate with one or more other such 
societies or transfer its engagements to another registered society by a special 
resolution which has been assented to by live sixths in value of the members 
and where every member entitled to any benefit from the funds has either 
given his written consent or been satisfied or adequately secured in respect of 
bis claim But the Chief Registrar has the discretion with the consent oJ the 
Treasury, to order dispensing with such assents or consents in any particular 
case An aggrieved member has a right of appeal to the county court ® 

88 (1) The Court may order the winding up of a provident 

w.nd.ng up by Court society being a company incorporated under 
#cd voluntary wjnding the Indian Companies Act, 1913, or under the 
Indian Companies Act, ltf82, or under the 
Indian Companies Act, 1866» or under any Act repealed thereby, 
and the provisions of the Indian Companies Act, 1913, shall, 
subject to the provisions of this Part, apply accordingly 

(2) In addition to the grounds on which such an order may 
be based, the Court may order the winding up of a provident 
society if the Controller who is hereby authorised to do so, applies 
in this behalf to the Court on any of the follovving grounds, 
namely,— 

(o) that the registration of the society has been cancelled 
under sub-section (4) of section 70 , 

(6) that It appears from the returns furnished under the 
, provisions of this Act or as the result of an inquiry 
made under section 87 that the society is insolvent , 

(c) that the continuance of the society is prejudicial to the 
interests of the pohcy-holders ' 

(3) A provident society being a company incorporated under 
the Indian Companies Act, 1913, or under the Indian Companies 
Act, 1882, or under the Indian Companies Act, 1866, or under 
any Act repealed thereby, may be wound up voluntaniyin accord 
ance with the provisions of the Indian Companies Act, 1913, but 
shall not be so wound up except for the purpose of efiecting an 
amalgamation or reconstruction of the society or on the ground 
that by reason of its liabilities it cannot continue its business 


1 Stt Note 8 under S 36 tupra 


2. See SectioDi 70 71, 74 of the taid Act 
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(4) A provident society not being a company incorporated 
under the Indian Companies Act, 1913; or under the Indian 
Qompames Act,' ^882, or under the Indian Companies Act, 186b, 
or under any Act repealed thereby, may be wound up voluntarily 
under this Act, if a resolution is passed by the proprietors th it the ^ 
society should be wound up voluntarily for the purpose or on the 
ground specified in sub-sec^lon (3) and the Controller may, m any 
c^ise’ wliere hc'has ordered tiie cancellation of the registration of a 
society under sub-section (4) of section 70, order the wmdihg up 
of the society under this Act 

, smopsis 

1 Legtslattve ekangtt pontes Act, proeedure for winding up 

2 Oi>jtcl and. scope 5 Provident society not being a company, 

3 Applicabitity winding up of 

4 Soe ties registered under the Com" 6 IVtnding up under English law 

1 Legislative changes —The words and figures *'or under the Indian 

Companies Act, 1882 any Act repealed thereby” occurring in 

sub-sections (1), (3) and (4) of the section were inserted by Act VI of 1946 
The words and figures “the Indian Companies Act, 1913” occurring in sub¬ 
sections (1) and (d) were substituted for the words “that Act” by Act XII 
of 1941 

Sub-section (2) was inserted by Act VI of 1946 

2 pbject and scope —The object of the section is to provide 

gachincry for winding up of provident societies xcgistered under this Act 
\he societies whether registered under the Companies Act or not can’ be- 
tvouna up updei^ thU section, But diHcreni modes of winding up have- been 
provided m the Wveral sub-sections of this section Firstly, winding up of 
Societies registered under the Companies Act can be wound ug by the Court 
On the same grounds as provided in the Companies Act but subject to the 
provisions of Part III of this Act Secondly, winding up of those societies can 
also be made by the Court when applied to it by the Controller on grounds^ 
mentioned in clauses (a) to (c) of sul^scction (2) Thirdly^ a society registered 
under the Companies Act can also beiwound up voluntarily according to the 
provisions ofithe said Act but oalyjon>the grounds mentioned in sub-section 
fS) Lastly, a provident society not registered under the Companies,Act can be 
wolind up voluniaiily under this Act if a resolution is passed by the proprie- '• 
tors to that effect The Controller has also been givcnj the discretion toi 
order the winding up of tbc society where canccllaiiou of its registration has 
been ordered by him ^ ' '• 

3 Applicability—The provisions of this section are applicable, to all, 
provident socicucs registered under this A^t irrespective of whether ,thcy are 
^gistercd under the Companies Act or not, bocieties registered under the 
Companies Act and societies not so registered under that Act come withmthe. 
ipld of this section 

1 Jn the tnauci of Sacred Thread Provi holders within the loeaniog of S 2 (7) of 

Society 1936 Sind 165, where the Life Assurance Corapanus Act 1912 

It has been said that where tiooe of tbc the High Court has no jurudi^ion to 

mem^TS of the society applying for the wind up the society under S 22 of that 

winding up of tbc socieiy «re. poli^ —— Act 
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4 Societies registered nader the Companies Act. prooedare for 
wilding up—Societiei registered under the Indian Companies Act, 1913, or 
the Indian Go-npanies Act 1832, or the Indian Companies Act, 1856 or under 
any Act repea’ed thereby,^ can be wound up by the Court or voluntarily m 
accordance with the provisions of the Indian Companies Act 1913* But m 
the application of the provisions of the Go npanies Act, 1936, to the winding 
up of a provident society registered under this Act, the provisions of the 
former Act should be applied subject to the provisions contained in Fart III 
of this Act This section occurring jn Part III of the Act, contains certain 
special provisions for winding up of a provident society being a company 
incorporated under the Companies Act Thus, in the case of winding up by 
the Court, the grounds available for such winding up as provided in section 
433 of the Companies Act, l9o6,* the Court may wind up the society on 
additional grounds, when the petition for winding up is presented by the 
Controller, such as follows 

(<i) that the registration of the society has been cancelled under sub- 
section (3) of section 70 , 

(6) that the society is insolvent as would appear from the returns 
furnished or from the result of inquiry under section 87 , 

(«) that the continuance of the society is prejudicial to the interests 
of the policy holders * 

As regards voluntary winding up, a provident society being a company 
registered under the Companies Act, 1956, may be wound up voluntarily 
according to the provisions of that Act, that is to say, the provisions contained 
in Chapter III of the same Act, namely sections 484 to 520, are attracted in 
the winding up of such societies voluntarily , but those provisions ore subject 
to the provisions contained m Part III of this Act Thus, a society being a 
company registered under the Companies Act, 195 d, must not be wound up 
voluntarily except on the following grounds (i) for effecting an amalgamation 
or re-construction of the society, or (ii) by reason of its liabilities it cannot 
continue its business ^ 

5 Provident society not being a company, winding op of — 
A provident society not being a company registered under the Companies Act, 
1956, may be wound up voluntarily under this Act when its proprietors pass 
a resolution that the society be wound up voluntarily on the grounds cither 
for effecting an amalgamation or rcKionstruction or because of its liabilities it 
cannot continue its business The Controller has also the power to order the 
winding up of the society under this Act where he has ordered the cancella¬ 
tion of its registration under sub-section (4) of section 70 ^ 

6 Winding np under English law —Section 399 of the Companies 
Act 1948 confers jurisdiction on the Court to wind up any society, whether 
registered or unregistered The jurisdiction to order winding up is m the 
High Court and not m the County Courts • A society may also be wound 
up m nn action in which all classes of members are represented ” 


1 Now the Companiet Act 1956 
2, Now xrpUced by the CompaDiei Act 
1956 

S S 162 ofthe Indian Co-opanici Act 1913 

4 Fo( detailed diicumon /m Note* under 
S 51 

5 Su Notes uttder S 51 t»'ra 

6 5 m Note 5 uoJer S 70 taffa 
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, 89 The Court may make an order reducing the amount of 
Rcductiim ot irau the insurance contracts of a provident society 
r»nce contt»ct! Upon such terms and subject to such conditions 

as the Court thinks just— 

(а) if the Conroller as an alternative to cancelling the 

, registration of a society under sub-section (4) of 

section 70 applies to the Court in this behalf, 

(б) if while a society is in liquidation the Court thinks 

fit , 

(c) if when a society has been proved to be insolvent the 

Court thinks fit to do so m place of making an 
order for the winding up of the society , or 

(d) if the Court is satisfied on an application made in this 

behalf by the society supported by the report of an 
actuary, and after giving the policy-holders an 
opportumty to be heard that it is desirable to do so 

Notes 

The principle of this section is based more or less on the lines provided 
in section 61 of the Act This section confers discretionary power on the 
Court to order reduction of the amount of insurance contracts of a provident 
society But in ordering such reduction the Court has power to impose any 
term and condition subject to which the reduction is to take effect The 
circumstances under which the Court can exercise its discretion in this 
behalf are— 

(0 where an application b> the Controller IS made to it as an alter¬ 
native to the cancellation of the registration of the Society , 

(tt) where the society is m liquidation and the Court is of opinion 
that the ends of justice would be met by reducing the amount 
of contracts , 

(ni) where it finds the society to be insolvent but at the same time it 
13 ol opinion that it would be proper to reduce the amount of 
insurance contract instead of ordering its winding up , or 

^ (ip) where the Court thinks desirable to reduce the amount of 
, insurance contracts on being satisfied from an application 

made to it by the society supported by the report of an 
actuary , in such a case the Court should also give the policy¬ 
holders an opportunity of being heard m the matter ^ 

90 (1) Where a provident society is to be wound up 

Apporntmem of iiqm whether Under the Indian Companies Act, 
1913, or under this Act, the society shall. 
Within seven days from the date of the order of the Court ordering 
the winding up or the passing of the resolution authorising the 
winding up, as the case may be, give notice thereof to the 

• Si0 also Notes 2 sui 3 under S 6t , tupta 
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Controller and except where the winding up is done by an order 
of the Court, the Controller shah appoint the liquidator and shall 
etermine the remuneration to be paid to him 

Provided that if the Controller is not satisfieci that the assets 
of the society are sufficient to tneet the costs of liquidation ihcluding 
the remuneration of the liquidator, he'may decline to make such 
appointment, and in such a case the society shall itself appoint a 
liquidator who shall carry out the liquidation as if the winding up 
was being done by an order of the Court 

(2) Any liquidator appointed by the Controller under sub¬ 
section (1) may be removed by the Controller if satisfied that the 
duties entrusted to him are not being properly discharged 

smopsis 

1 Legislattvt thanget 4 CmtroUer^s powsrs tn volantr 

2 Object and tettpe wm'/wg up 

3 Societys duties tn talaniary winding 

up 

1 Legislative changes-~Proviso to sub-section (1) was added by Act 
XIIT or 1941 and the words and figures ^‘appointed by the Controller under 
sub section (1)" occumng in sjb-sectioo (2) were substituted for the words 
*‘ao appointed" by the said Act 

2 Object and scope —The object of the section is to empower the 

Controller, in case of voluntary winding up of a provident society, to appoint 
the liquidator and fix his remuneration unlike the provisions in the 
Companies Act 1956, where such liquidator is appointed by the company 
incluiing fixing his remuneration in general meeting (section 490) The 
Controller has also been empowered to remove the liquidator appointed by 
him on his being satisfied that the liquidator has been performing bis duties 
properly But it is not m every case of voluntary winding up that he should 
appoint the liquidator The Controller has the discretion to decline to make 
the appointment of any liquidator in case where he is satisfied that the assets 
of the society are not sufficient to meet the costs of liquidation including the 
remuneration of the liquidator In such a case the society has to appoint 
such liquidator ' 

In case of winding up of the society tlie Court, th4 ^Official 
Liquidator by virtue of bis office shall become the liquidator of the society 
as IS now provided m section 449 of the Companies Act, 1956 

3 Society s datlea la volantary winding Up —Where a provident 
society is to be wound up whether under (he Companies Act, 1956, or under 
till t Act, the duties of that society are— 

(i) that It roust give notice to the Coniroller about (a) the order of 
the Court ordering the winding up or (i) the passing of 
resolution authorising the winding up in both ihC 
has to be given within seven days cither 6r the order ol t 
Court Of the passing of the resolution aforesaid , and 
(li) it must appoint a liquidator where the t^iitfoUcr declines to 
appoint any , in such a cise the liquidator has to carry ou 
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'the liqfiidatioQ hs if the winding up 'vfia heing done by an order 
of the Court 

4 Controller’s powers in volnntary winding up —The Controller’s 
powers in voluntary winding up of a provident society whether made under 
the Companifes Act* 1956, or Under this Act, aVc— ' 

(») iha't has to appoint the liquidator 'atid deterhiihe his remunera¬ 
tion to be paid to him on tccfcipt 2>f A hoticc from the society 
that the latter is being wound up voluntarily ^ or 

(it) that he may refuse to appoint such liqxiid^lor where he is 
satisfied that the assets of the society are not Sufficient to meet 
the costs of liquidation including the remuneration to be payable 
to the liquidator , 

(tit) that he may remove the liquidatoir when hb is satisfied that the 
duties entrusted to the liquidator are not being properly 
discharged 

§0A Notwithstanding anything to the contrary contained 
Aopiicauon of Act to iti the Indian Companies Act, 1913 (VII of 
ijqmdaion 1913), the provisinns of sections 91, 92 and 93 

Shall apply to ahy liquidator appointed to wirid up a provident 
Society, whether by the Court, the Controller or the society itself. 

Notes 

This section was inserted by Act VI df 1946 

*1116 object -of the section is to give equal status to all liquiBatohi 
Appointed Undir this Act to witid up a provident society, that is, a liquidatdr 
appointed by the Court or U liquidator appointed by the Controller or a 
liquidator appointed by the society itself, shall have equal powers and duties 
as laid down in the succeeding sections 91, 92 arid 93 Of the Act in relation 
to the winding up of societies for which they are appoiiited} whether the 
Winding up 18 made by the Order of the Court or voluntarily , 

91 (1) A liquidator appointed to wind up a society shall 

Pdwen of liquidator have power— 

(o) to institute or defend any legal proceeding on behalf 

of the society by his hatife of office , 

(p) to determine the contnbution to be made by members 

of the sbciety respectively to 'the assets of the 
society, , ' 

(c) to investigate all claims against the society and to 

decide questions of pnority ‘arising' b’etwebri 
claimants , 

(d) to determine by what persons and -in' wTiit '^iJiroildkioil 

‘ the costs of the liquidation including the remunera¬ 

tion of the liquidator bnd any expensed incurred 
under clause Q) of this's’ub’-section are to be 
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(e) to give such directions in regard to the col/ection and 
distribution of the assets of the society as ma 
appear to him to be necessary for winding up the 
affairs of the society , 

(/) to summon, and enforce the attendance of, witnesses 
and to compel the production of documents by the 
same means and as far as may be in the same 
manner as is provided in the case of a CiviJ Court 
by the Code of Civil Procedure, 1908 , 

(g) with the sanction of the Controller to employ such 
establishment and to obtain such assistance &om an 
actuary or an auditor as may be necessary for the 
discharge of his dunes , 

(A) to sell the immovable and movable property of the 
society by public auction or private contract, with 
power to transfer the whole thereof to any person 
or society or to sell the same in parcels 

(2) The liquidator shall, for settling the list of contributories 
and realising the amount of contnbutones have the same powers 
as an official liquidator appointed by the Court for the winding 
A up of a company under the Indian Companies Aci, 1913 

STNOPSIS r 

1 Legtslatici changes 5 Powers of a liquidator tn voluntarjf 

2 Object and scope wounding op under the Companies 

3 Powers of a liquidator Ael, I95i> 

4 Powers of a hquidator tn winding 6 Liquidator's powers in settling the 

up bji the Court under the Com- list of eonUibutories 

panies Act, 1956 

1 Legislative ciianges —The words "including the remuneration of 
the liquidator and any expenses incurred under clasuc (g) of this sub»sf*ction” 
occurring in clause (d) of sub-section (1) was inserted by Act XniofJ941, 
the vvord "and* occurring after 1908 in clause (/) and clause (A) in sub* 
section (1) were respectively omitted and added by Act XLVII of 1950 

2 Object and scope —The object of this section is to confer powers 
on a liquidator appointed for winding up a society under this Act The powers 
that a liquidator can exercise in the winding up of a societv have been 
defined in this section The powers conferred on a liquidator under this 
section arc wider than the powers conferred on the liquidator under section 
457 of the Companies Act, 1956, in the sense that the exercise by the 
liquidator in a winding up by the court of the powers conferred by that 
section shall be subject to the control of the court whereas the powers of a 
liquidator under the section is not subject to any such control except his power 
of settling the list of contributories and realising the amount of contributions 
which must be exercised subject to the control of the court 

3 Powers of a liquidator —Various powers have been conferred on 
n liquidator oppoinicd for the winding up of a society They have been 
mentioned m clauses (a) to (A) of this section These powers are to be read 



POWERS OF LIQUIDATOR 


567 


8 91] 


xn addition to the powers which a liquidator has been invested by section 
457 of the Companies Act, 1956, in case of winding up by the court and by 
section 494 of that Act m case of voluntary winding up The powers that are 
conferred on a liquidator under this section are— 


(i) power to institute or defend any legal proceedings on behalf of the 
society by his name of office' , 

(li) power to determine the contribution to be made by members of 
the society respectively to the assets of the society , 

(in’) power to determine by what persons and in what proportions 
the costs of liquidation are to be borne , such costs will include 
the remuneration of the liquidator, actuary or auditor if 
appointed and the costs of establishment, 

(to) power to give directions for the collection and distribution of the 
assets of the society necessary for winding up the aSairs of the 
society , 

(p) power to summon the witnesses and enforcing their attendance 
and to compel the production of documents , the means to be 
adopted in this regard are those provided in Order XVI of the 
Code of Civil Procedure, 190B , 

(m) power to employ such establishment and to obtain such assistance 
from an actuary or an auditor necessary for the discharge of 
his duties , this power the liquidator has to exercise with the 
sanction of the Controller , 

(cii*) power to sell any property by private contract or public auction 
with power to transfer or sell the whole or by parts to any 
person or society * 

4 Powers of a liquidator in a winding np by the Ccourt under 
the Companies Act, l9o6 —Section 457 of the Companies Act, I95t>, confers 
powers on the liquidator in a winding up by the court but he must exercise 
those powers with the sanction of the court Besides the powers to institute 
and defend legal proceedings and to sell property or transfer the whole or part, 
the liquidator under that section has the powers— 


1 


(i) to carry on the business of the company so far as may be neces¬ 
sary for the beneficial winding up of the company 
(tt) to raise on the security of the assets of the company any money 
requisite, 

(lit) to appoint an agent to do any business which the liquidator is 
unable to do himself, 

(tp) to take out, in his official name, letters of administration to any 
deceased contributory. 


(t) tp inspect the records and returns of the company on the files of 
the Registrar without payment of any fee , 

(pt) to execute, in the name and on behalf of the company, all 
deeds receipts and other documents, and if necessary, to use the 
company's seal, 


Thii power is sioiilar to what has been 
On a liquidator uoder S 457 
‘ *) (a) of ibe Compaaiea Act 1956 


2 This power IS itmilar to that contamed m 
S 457 (1) («) of the Companies Act 1955 
S Sm also T4 BaUy, Ex parte Enmanaal (1831) 
l7Cb.D 35 
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(w^ to prove, rank and clauo m the ins^lve^ncy of any contributory 
and to receive dividenc^ in thc^ msolvc'^ncy, 

(riu) to draw, accept, make and indorse any bilI>of^xchange, hundt 
or promissory note in the name and on behalf of the company, 

(u) ta do 2^11 such other things as may be necessary for winding up 
the affairs of the company and distributing its assets 

Regarding the meaning of the expression “iubjpct to tl^e control of the 
court”, see Re Taj Clay li'orAi,*''regarding sanction of the court, see Dr 
Sailendra^J^xith v Jasoda,^ and the cases cited in Note 3 under section 55, supra, 
regarding costs of the liquidator, sec Re Pavjit Coast Syndteate^ , Re Wenborn & 
Co^ , Re Dans Co Ltd ,* Shtad. Hazel ^ Co , v Cooper ,® regarding distri¬ 
bution of assets, see Re PJtoentx Oil and TfOasport Co , Ltd ^ i 

5 powers a liquidator m volontary winding up nnder the Com¬ 
panies Act, I 956 -—Where a company is wound up voluntarily merely for the 
purpose of reconstruction or amalgamation with another company, section 494 
of the Companies Act, 1956,' confers powers on the liquidator by sanction 
of a sjpecial^ resolution of the company— '' 

( 1 ) to receive, by way of cpmpen^ation or part compensation for the 
transfer or sale, shares, policies or oth^r like interests in the 
tran^sferee cooipany, for distribution among the members of the 
transferor company, 

(li) to enter into any other arrangement whereby the members 
of the transferor company, may, m hpu of receiving caijb, shares, 
policies, or other l{ke interests or m ajJcJition thereto, partici¬ 
pate in the profits of, or receive apy ^othcr benefit from, the 
transferee company 

Thp sale or transfer can be made only in favour qf another cpmpany 
and not in favour of any other person or. to a trustee pf the company inicndco 
to be incorporated or about to be formed ^ 

6 Liquidator’s power in, setting tlje list of cpntribntories—Sub¬ 
section (2) of this section lays down^that a liquidator appointed under 
this Act shall have the same powers as "an official liquidator under the 
Companies Act in settling the- hst" of contnbutoriei and realising the 
amount of contributions®! The settlement ioCethc list of contributories 
IS based on the names of shareholders as found m the register of mem¬ 
bers Wfierfi the company makes default ip not registering a transfer, 
the transferor may avoid liability, but where tbp default is qaade cither by the 
transferor qr transferee in qot having the name entered, the transferor cannot 
escape liability Since the official liquidator’can,realise contribution pay¬ 
able by the contributories only through the intervention of the court, it is not 
open to the liquidator appointed under section .QPiqf this Act tQjignorctthat pro¬ 
cedure and realise the contribution himself t, ♦ 


1 

2. 

3 

4. 

5 . 
6 - 
T 


I960 Andhra 429 
1959 S C 51 
<1913) 2Cb 26 
(1905U Cb 413 
(1945) Gb 402.*^ 

(1933) 1 K B 840 
(1958) I All E R 158. 


. Ex.parieFw (J87I) 6 Ch App 176 

467 ofihe Companies Act 1956 
In the malltr of DarjuUng Bank OJ 
<7 W N 464 lJ39Cal-335' - 

J C Ckandtokv' Pearo Lai I LR (1W2) 
All 26 1942 A L.J 47 A 1 R. 1942 
All 136 





S 92] PROCEDURE AT EXQUIDATION 

92 (1) As soon as a liquidator is appointed to wind up a 

pfoadurc at iiqujda- socicty he shall take charge of all property, 
movable or immovable, of the society and ot 
all its books and documents 

(2) If any proprietor or officer of the society or any person 
retains any portion of the assets of the society or fails to deliver to 
the hquidatojr any book or document when he is required by the^ 
liquidator, he shall be punishable with imprisonment which may 
extend to six months, or with fine which may extend to five 
hundred rupees, or with both, and the Court mav order the 
delii'ery^ofjthe assets or book or document to the liquidator, 

(3) The liquidator shall within fifteen days of his appoint¬ 
ment send notice by post to all persons who appear to him to be 
creditors of the<society that a meeting of the creditors of the^ociety 
will 'be held on a date not being less than twenty-one nor more 
than twenty-eight days after his appointment, and at a place and 
hour to be specified m the notice, and shall also advertise nonce 
of the meeting once in the local official Gazette and once at least 
in two newspapers circulating m the State in which the society is 
Situated 

(4) At the meeting so held the creditors shall determine 
whether an application shall be made for the appointment of any 
person as liquidator in the place of or jointly with the liquidator 
already appointed, or for the appointment of a committee of 
inspection, and if they so resolve and an application accordingly 
is made at any time not later than fourteen days afier the date of 
the meeting by any creditor appointed for the purpose at the 
meeting, the Controller may, if ne thinks fit, appoint a suitable 
person in place of or jointly with the liquidator already appointed, 
and determine the remuneration to be paid to him, and if he 
considbrs it desirable, may also appoint a committee of inspection 

1 , 

(5) The committee of inspection shall, subject to any 
prescribed conditions, have a general power of supervision over the 
acts of the liquidator and shall have the right to inspect his 
accounts at all reasonable times 

(6) The liquidator shall, With such assistance from an actuary 
as may be required, ascertain as soon as practicable the amount 
of the society’s habihty to every person appearing bv the society’s 
books to be entitled Uo >or anterestedin any policy issued by the 
society, -and ^hall give notice of'the amount so found to each such 
person in the' prescribed manner and each such person on 
receiving such notice shall be bound by the value so ascertained 

72 
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(^) liquidator shall make a valuation of the assets of the 
soci^y and an estimate of the cost of the winding up, and shall on 
the basis of these, settle the list of contnbutones 
r ^Its liquidator shall apply to the Controller for an order 

t'elurn of the deposit made by the society under section 73 
th ^outroller shall on such application order the return of 
e deposit subject to such terms and conditions as he may thmk 


L t administering and distributing the assets of the society 

e liquidator shall have regard to any directions that may be 
creditors or contributories at a general meeting or by 
the Controller 

, (10) The liquidator shall keep books of account in which he 

shall record the proceedings at all meetings attended by him, all 
amounts received or expended by him and any other matter that 
may be prescribed, and these books may, with the sanction of the 
Controller, be inspected by any creditor or contributory 
1 If the winding up continues for more than a year the 

liquidator shall summon a meeting of the creditor* and contnbu 
at the end of the first year and of each succeeding year, and 
shall lay before them an account of his acts and dealings and of 
the conduct of the winding up, and that account together with any 
Views expressed thereon by the meeting shall be forwarded by the 
liquidator within one week after the meeting to the Controller 

(12) So far as is not otherwise provided herein oris not 
otherwise prescnb d under this Act, the liquid xtor shall so far 
as practicable follow the procedure to be followed by an official 
liquidator appointed by the Court for the winding up of a 
company under the Indian Companies Act, 1913 

(13) The costs of the liquidation including the remuneration 
of the liquidator and any expenses incurred under clause (g) of 
sub-section (1) of section 91 if the liquidator decides that they 

“ shall be payable out of the assets of the society, be payable in 
priority to all other claims 


smopsjs 


Ltgtslalive thangts 
bjett and stope 

3 faking ootr chargt by Itqutdalor 

sub section (1) 

4 Penalty for delinquent proprutor or 
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5 • Summoning of creditors meeting 

sub-setlton (3) 

_^6 Committee of Inspection and its 
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Liquidator's duties 
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ties 

(B) Valuation of society's assets 

(C) Application for return of deposit 

(D) Keeping of books of account 

(E) Laying before the creditors' meeting 
an account of hts acts, dealings 
and conduct of winding up 

(F) Procedure to be followed 
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1. Legislative changes —The word “Slate" it\ aub section (3) was 
substituted by A O , 1950, the words “determine the remuneration 
committee of inspection" and the words “and if he considers com 

mittee of inspection” in sub-scclion (4) were substituted respectively by Act 
XLVII of 1950 and Act VI of 1946 , and sub section (13) was also inserted 
by Act XLVII of 1950 

2 Object and scope —The object of the section is to lay down the 
procedure to be folloiscd in winding up of provident societies under this 
Act The procedure laid down in this section is a combination of different 
sections of the Companies Act, 1956, narrated in a summary way Thus, 
section 456 speabs of the custody of company's property, section 460 lays 
down about the summoning of creditors* meeting, sections 464 and 465 provide 
for the appointment of committee of inspection and its functions, section 4bl 
prescribes the books to be kept by the liquidator, and section 47o speaks of 
costs and so on 

Apart from providing for the procedure to be followed by the liquidator 
in the Winding up, in the matters, such as, taking charge of society’s proper¬ 
ties, books and documents, summoning a creditors meeting etc , certain duties 
have also been imposed on the liquidator by this section Thus, he has to 
ascertain the amount of the society’s liability, to make a valuation of its assets, 
to administer and distribute them, to keep books of account, to apply for an 
order for the return of the deposit and lay before the meeting of the creditors 
and contributories an account of his acts and dealings and of the conduct of 
the winding-up 

This section also empowers the meeting of the creditors to change the 
liquidator appointed or to appoint another person jointly with him In this 
regard the Select Committee observed >thu8 “In sub-clause (4) we have 
allowed the creditors the option of pressing for a change of the liquidator 
appointed by the Superintendent of Insurance ” It aUo provides that the 
' liquidator appointed under this Act shall as far as practicable follow the 
procedure to be followed by an official liquidator where there is no procedure 
provided in this section or is not otherwise prescribed This section also 
confers discretion on the liquidator to decide whether the costs of liquidation 
shall have priority over the other debts of the society 

3 Taking over charge by the liquidator sub-aection (1)—Sub¬ 
section (1) provides that a liquidntor, as soon as he is appointed to wind up 
a provident society, has'to take charge of all property of the society, both 
movable and immovable, and also of all its books and documents Section 456 
of the Companies Act, 1956, provides that where a winding up ordcr'has 
been made the liquidator shall take into his custody or under his control, 
all the property, effects and actionable claims to which the company is or 
appears to be entitled ' ’ 


4 Penalty for delinquent proprietor or officer of the society sub- 
section (2) —Sub-section (2) provides penalty for any proprietor or officer of 
the society or any other person retaining any portion of the assets of the 
society or failing to deliver to the liquidator any book or docum'*nt when 
so required by the liquidator The penalty provided is six months’ imprison¬ 
ment or a fine extending to Rs 500 or he may be penalised with both This 


f Rtpm Prfs$ and Sugar MtUs Co y 

Cepal Chtlty 55 Mad !60 where the Privy 
CouQcU bai obierved that on the pasiiog 


of an Order of winding up the company’i 
a«etj arc to be ircaicd as being jo the 
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sub-scution also confers discretion on the Court to order the delivery of the 
assets or book or document to the liquidator The provisions of this sub¬ 
section may conveniently be read with sub-section (l-A) of section 456 and 
section 468 of the Companies Act, 1956 ^ 

5 Summoning of creditors* meeting sub-section (3) -^Sub-section 
(3) imposes duty upon the liquidator to call a meeting of the creditors of the 
society For this purpose he shall, withm 15 days‘of ins appointment, 
send notice by post to all persons who appear to him to be creditors of ithe 
society setting forth therein that a meeting of the creditors of the society will 
be held on a date which must not be less than 21 nor more than 28 days after 
his appointment The notice must alsoatatc the place and hour of the meeting 
Such notice of the meeting has to be advertised once in the 'local oiBcial 
Gazette and once at ^ least in two newspapers circulating in the State in 
which the society is situated This sub-scction may conveniently be read 
along with section 495 of the Companies Act, 1956, wherein a statutory duty 
has" beeri imposed on the hamdator to summon a^meeting ioftjthc creditors 
when he has reason to believe that the company will not be able to pay its 
debts in full within the period stated in the declaration of solvency 

6 Committee of mspeotion and its functions sub-sections (4) and 
(5) “Sub-section (4) confers discretionary powers on the Controller to appoint 
a suitable person in place of the liquidator already , appointed or to appoint 
one jointly with the latter according as the meeting of the creditors determines 
m this regard The Controller may also appoint a committee of inspection 
if he thinks it desirable to do so, when a resolution to th&t effect is passed 
that efiFect in the Creditors* meeting'^liln order to ask the Controller to 
exercise his discretion in this regard an application has to be made tor the 
Controller at any time not later<thanr 14 days after the meeting of thej,creditors 
where the creditors after determining the qucstiori of change of the (liquidator 
or ofthe appointment of another jointly with the liquidator already appomied 
or of the appoihtment of a committee of inspection resolved for such appoint¬ 
ment The application to the Controller can be made by any creditor 
appointed for the purpose at the meeting 

Section 464 of the Companies Act, 1956, confers discretion on the Court 
to direct appointment of a committee'of inspection to act with the 'liquidator 
Within two months from the said order the liquidator has to convene a meet 
ing of the creditors to determine who arc to be members of the committee and 
thereafter within 14 days from the date of the creditors* meeting he 
convene a imeeting of the contributories to consider the decision of the 
creditors’ meeting with respect to the membership of the committee , Except 
where the meeting of the contributories accepts the decision of the creditor 

meeting in its entirety, it shall be the duty of the liquidator to apply to the 

Court for direction as to what the composition of the committee shall be and 
who shall be members thereof The Court has power to rc-summon a meeting 
or summon a further meeting * ^ 

Sub-section (5) lays down the functions of the committee of inspection 
Its chief funclions are to have a general power of supervision 'over ihe-'acts 
of the liquidator and to have the right to inspect his accounts at all reason¬ 
able times This sub-section may conveniently be read along with section 465 
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oftKe Compames Act, 1955, wherein it has been provided that such com¬ 
mittee ahaU be constituted of not more than 12 members being creditors and 
coatributonca of the company and the quorum for its meeting shall be one- 
^ird of the total number of members, or two, whichever is higher Regarding 
the purchase of propert> of the company by a member of the committee, see 
Dttrga Prasad v Ofwal Csqaidator^ Benatas Bank Ltd^ 

7 Liquidator's duties —A liquidator appointed under this Act has 
been assigned certain duties by this section He has to ascertain the amount 
of the society's liability, to make a valuation of Its assets, to administer and 
distribute them, to keep books of account, to lay before a meeting of the 
creditors andiContributones at the end of each year an adcount of his acts and 
dcalmgs, etc , and to forward same to the Controller and to decide whether 
the costs of liquidation are payable out of the assets of the society He has 
also tn follow the procedure to be followed by an odicial hquidatot where 
there is no procedure provided in this Act 

(d) Aseirtainmtnt of soattys Itabtltites sub^seefton (6) -Sub-section (6) 
enjoins on the liquidator to ascertain as' soon as practicable the amount of the 
society’s liability to every person appearing by the society’s books to be 
entitled to or interested in any policy issued by the society He has the 
power to ascertain such liability of the society with the assistance of* an 
actuary as may be required for the purpose In this regard he has to give 
notice of the amount so found to each such person in the prescribed manner 
and on receipt of a notice from the liquidator the person shall be bound by 
the value so ascertained 


- Such notices must be sent by post to the last known addresses of the 
persons concerned as recorded in the society’s books and certificates of posting 
shall be obtained therefon, but the liquidator has the discretion to send all 
or any of the notices'byircgistercd post * 

-Section 474 of tjic'Com'panies Act provides that the Cohrt may fne a 
j tune ortunes' i-^fthm fW|iich cvedjlofs arc'to prove thfeir debts or claims or to 
be excluaed from the benefit "^of any distribution'madebefote thOsc debts or 
claims arc proved * ' ' *'* >iit i ' • 

i (B) Valualton' 0 ^^soeiftys alsttt 'sab-stelion (7) —Sub-sefclion (7) enjoins 
< on the Uquidator^to make a valuation'’oi the aisets’of th6‘*^society 'and an 
estimate of the,costs of the,winding lip and on'the basis of the valuation of 
asicis and estimate of the costs he hasjto settie the'list of‘coAtnbuioncs ' The 
, provisions of this sub-section*'may be compaVed'With the provisions contained 
1 in section 467 pf,the Companies Act,' ^956,'whelre m ifcttlmg the'list of 
I oontrihutories, |the Court has to diitinguish’between'tliose,whrf afe'contri- 
butocies in their own right and those ^Who hVc conlnbutoncs as bbmg 
roprcsentativcs of, or liable for the debts of, others * > ^ 

The Court is competent to re>sctllc the list of’'contributories when it 
ends Just to do so ® In ti rt Fr\t Prissjoarnal {iMadtasY Ltd , theprinciples 
guiding the Court in settling the list of contributories and the cifcUtristahces 
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where such a list can be dispensed with have been discussed * Subject to 
appeal the list settled by the Court is final and conclusive ® 

(C) Aj>pltcation for return of deposit sub section (^8) —Sub-scction (8) lays 
down that for the return of deposit made by the society under section 73 the 
liquidator has to make an application to the Controller in that regard It 
also empowers the Controller upon such application from the liquidator to 
order the return of the deposit But in ordering such return of the said 
deposit, the Controller has been given the discretion to impose terms and 
conditions as he may deem fit in the matter ® 


(2)) Keeping of books of account sub-seetton (\0) —Sub-section (10) enjoins 

on the liquidator the duties of keeping books of account in which he shall 
record (i) the proceedings at all meetings attended by him, («) all amounts 
received or expended by hitr, and (iii) any other matter that may be pre 
scribed This sub section further lays down that these books of account can 
be inspected by any creditor or contributory but for such inspection the 
sanction of the Controller will be necessary Section 461 of the Companies Act 
provides similarly that the liquidator has to keep proper books in the manger 
prescribed m which he has to record the minutes of proceedings at meetings 
and such other matters as may be prescribed Subject to the control of the 
Court such books can be inspected by any creditor or contributory or by bis 
agent * 

(E) Laying before the creditors* meeting an account of hts acts, dealings end 
conduct of winding up sub-section {\\)—Sub section (11) imposes a duty on the 
liquidator to convene a meeting of the creditors and contributories at the 
end of the first year and of each succeeding year where the winding up 
continues for more than a year In that meeting the liquidator has to lay 
before the members an account of his acts, dealings and the conduct of the 
winding up Lastly the liquidator has to forward to the Controller the said 
account together with any views expressed thercon’by the meeting He has 
to forward this account within one week after the said meeting is heio 
Section 496 of the Companies Act, ISSfij^also imposes duty on the liquidator 
to call a general meeting of the company at the end bf each year in the even 
of the winding up continuing for more than one year ^ 

(F) Further procedure to be followed sub section (]2)—Sub section 
enjoms on the liquidator to follow as far as practicable the procedure to 
followed by an official liquidator appointed by the court while winding “P 
company under the Companies Act, 1956, when there is no provision eit 
in this Act or m the rule prescribed by this Act But when the procedure 

- laid down in this Act or m the rule prescribed, the liquidator has no 

follow the procedure as is followed by the official liquidator under 
Companies Act, 1956 He must be guided by the procedure laid down 
this Act 


8 Costs of liquidation sub-section (13)—Sub-section (13) empower* 
the liquidator to decide whether the costs of liquidation ncr 

remuneration and any expenses incinred with the sanction of the Con 
for employing any establishment and obtaining assistance from an a«oa^ 
an auditor, to be payable out of the assets of the society or not Wftcn _ 
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decides that such expenses have to be payable out of such assets, they shall 
hive priority over other claims payable out of the assets of the society 
Section 476 of the Gompaaies Act confers discretion on the court, in the 
event of the assets being insufficient to satisfy the liabilities, to make an 
order for the payment of costs, charges and expenses out of the assets m such 
order of priority intsr as the court thinks just But S 520 of that Act provides 

that all costs, expenses, etc , in voluntary winding up, including the remu¬ 
neration of the liquidator shall be payable out of the assets of the company 
in priority to all other claims but subject to the rights of secured creditors, if 
any ^ 


9 Admiulstration and distribation of assets sub-section (9) —> 
S^section (9) provides that in administering and distributing the assets of 
the society the liquidators must have regard to any directions that may be 
given by the creditors or contributories at a general meeting or by the 
GintroUcr, that is to say, whatever directions may be given to him by the 
creditors or contributories at a general meeting or whatever directions are 
given to him by ihe Controller in the matter of administering and distributing 
the assets of the society, the liquidator has to follow same He cannot 
administer and distribute the assets contrary to the said directions 

Section 511 of the Companies Act provides for distribution of property 
or the company , section 520 provides for payment of costs in voluntary 
Winding up and section 530 provides for preferential payments in winding 
up The following debts shall have priority to other ones 

(0 all revenues, taxes, cesses and rates due to the Government or to 
a local authority,* 

(«*) all wages and salaries of any employee not exceeding four months 
. and any compensation payable under Chapter V-A of the 

Industrial Disputes Act, 1947,* 

(•«*) all accrued holiday remuneration becoming payable to any 
employee , 

(te) all contributions payable under the Employees. State Insurance 
Act, 1948 . t' f 


(o) all sums due to any employee from a provident fund, a pension 
fund, a gratuity fund or any other fund for the welfare of the 
employees, 

(ci) expenses of any investigation held. 


(eu) amounts due in respect of any compensation under the Work¬ 
men's Compensation Act, 1923, subject to the exception men¬ 
tioned in Clause (•) of section 530 (1) , 

(eiii) costs and expenses of winding op ,* 


For the iBcanmg of the word asKts lec 
MChlat V Foona Ctllan <le C« 42 
Bom 215 for the raeinin^ of the expres 
^on an other claims sec fit Saailaiy 
(1900)2 Gh 289. ttt 
awolawA/ffttrr (»870)9Eq 367 
« S 510 (l| (a) anrl /n r* Bihtir ffdflt fit 
J959 Pat 537 /* 
of Suhurban BaiA Ltd 1953 CaL 
W7 but see Jo,nt OJJieiol Liquidator v Com- 
mittontrof I T, Il9j4) 1 M L.J 282 


l9StMad 858 

5«#S 530 (1) 15) and Pntt v CftanJra- 
itkaran 1951 Mad 9S7 , but tx gratia 
payments to employees are not entitled 
to priority Vijay CardSoard Co Ltd v 
C«{f#el9r 1957 Andhra 725 
Sec OJietci Liquidator V P Vnten Bmk 
Ltd V Ramishwaran Nath, 1960 Com Gases 
116 S G tet also Note 4 under S 55, 
No^ 7 under S 5S Notes 4 and 5 under 
5 57. ufra 
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93 (1) As’BOon as the affairs of a provident society are fully 

Disioiution of provident' vvound Up, the liquidator shall prepare an 
, account of the winding up showing how the 
Winding up has been conducted and the property' of the society 
has been disposed of and shall call a meeting’ of the membersj 
creditors and contributories for the purpose of laying before it the 
account ancfgiving any ekplanation thereof' 

(2) Notice of the meeting shall be sent to each person' 

individually and shall be advertised in the local official Gazette 
and in at least two newspapers circulating in the State in which 
the society is situated ' 

(3) ‘Within one week after tlie meeting, the hquidator shall 
send to the Coptroller a copy of thd account and shall report to 
him the holding onhe meeting ahd^its date 'ahd shtill forward to 
him a copy of the proceedings of the nleeting 

(4) The Controller maV return the account to the liquidator 
if It IS incomplete or unsa'^isfactory and may require the liquidator 
to carry out any further steps necessary to complete the winding 
up and the hquid^or shall comply with such requirement and 
shall submit a further report to the Controller within six months 

(5) If the Controller is satisfied that affairs of the society have 
been fully wound up, he shall register the account of the liquidator 
who shall forthwith make over to the Controller sums, if any, 
remaining undisposed of and on the expiry of three months from 
the registering of the account, the Controller shall declare the 
society dissolved and cause the dissolution of the society to be 
notified in the local official Gazette, and the liquidator shall 
thereupon be discharged from further responsibility 

(6) If within a period of five years from the date on which 
any sums have been made over to the Controller under sub-section 
(5), an order^of a Court of competent jurisdiction has not been 
obtained at^the instance of any claimant to such sums for their 
disposal, the said sums shall become the property of Government 

STJ^OPSIS 

1 Legislative changes affairs Being f^tlly wound up 

2 Object Mnd scope sub-stcUon (5) 

3 laquidalor's duties on the affairs^^ 6 Any sum with the ControlUt 

being fully wound up sub-sections remaining undained far five years 

(1) (2) and (3) , /t» escheat to Government sab sec- 

4 Duty of Controller on a report from tton (6) 

the liquidator sub-teclion (4) 7 Dissolution under the English Att 

5 '^Controller’s further duty on socitty*» 
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1 Legislative dianges —The wotd **State” occurring xn sub section’ 
(2) Was substituted by A O of I9o0 and the Word “Con'roUer” occurring in 
sub-scctions (3), (4), (5) and (6) were substituted by Act XLVII of 1950 

2 Object and scope —The object of the Settion is to lay down the 
procedure by which ihe dissolution of a provident sobiety has to be effected 
after the completion of “the windlog-up proceeding^ In this regard the scc- 
tioh impbsfcs certain duties on the liquidator and also on the Gonlroller The 
Utter IS empowered to return the account of the completion of the winding 
up ^roceedings'to the liquidator with directions to take further steps, wh'*n 
the liquidiiior has, after complying with the directions, to submit a further 
Import to the Canlrollcr The section provid<.i for the supply to the GonlroVer 
of an account of the proceedings of the meetings of members, creditors and 
iontributones It also gives five years' time which must elapse before 
unclaimed sums escheat to Government ^ 

Section 481 of the Companies Act, 1956, speaks of the court’s power to 
make an order of dissolution of company in cases where affairs of the company 
have been completely wound up or where for want of funds the liquidator 
cannot proceed on with the winding up or where the court thinks it just and 
reasonable for any other reason to make an order of dissolution of the com 
pany Section 497 of the said Act also speaks of dissolution of the company 
tti case of Voluntary Winding up and the duties respectively of the hqUidatot* 
and the Registrar thereto 

3 Liquidator’s duties on the society’s affairs being folly wound npl 
sub sections (1), (2) and (3) —Sub sections (1), (2) and (3) of this section define 
the liquidator's duties soon after the affairs of the provident society are fully 
wound up His duties as defined in those sub-sections are— 

(0 he has to prepare an account of the winding up showing (a) hoW 
the winding up has been conducted and how the property 
of the society has been disposed of, 

(n) he has to convene a meeting of the members* creditors and con 
tributaries , its purpose being to lay before it the account and 
giving any explanation thereof, 

(tti) he has to send notice of the meeting to each .person individually 
and to advertise same in the local official Gazette and in at least 
'two newspapers Circulating in (he State in which the society 
IS Situated, and 

(ta) within one week after meeting, he has to send to the Controller 
a copy of the account and to report to him the holding of the 
meeting and its date and has to forward to him a copy of th6 
proceedings of the meeting 

Sub-scctions (I), (2) and (3) of section 497 of the Companies Act, 1956, 
practically impose the same duties on the liquidator as soon as the affairs of 
(he company ate fully wound up with this difference that notice of meeting 
need not be sent individually to each person and penalty is provided where the 
liquidator fails to send the account and return of the meeting to the Registrar 
'Mthin the time specified in sub-section (3) of that section j 

, expression ‘‘fully wound up” means “as far as the liquidator can 
^hern up” that is, when the liquidator has disposed of the assets as far ai 

can realise them, got m the calls as far as he can enforce them paid the 
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debts as far as he is aware of them and done all that he can do m winding 
up the affairs, continuing contractual obligations may make a dissolution 
imposible 

4 Duty of the Controller on a report from the liquidators, sub* 
section (4) - Sub section (4) invests tne Controller with the discretion to return 
the account received from him about the affairs of the society being fully 
wound up only on the grounds that it is incomplete or it is unsatisfactory 
In returning the said account the Controller has the power to require the liqui- 
dator to carry out any further steps necessary to complete the winding up The 
liquidator on his part has the duty to comply with the Controller’s require¬ 
ment and has to submit a further report to him within six months There is 
no provision m section 497 of the Companies Act, 1956, empowering the 
Registrar to return the account to the liquidator as is provided in this sub¬ 
section But proviso to sub section (5) of the said section gives discretion to the 
court, either on the application of the liquidator or of any other person 
appearing tojthe court to be interested, to make an order deferring the date at 
which the dissolution of the company is to take effect, for such time as it 
thinks fit Bat It may be noted that after dissolution a further and complete 
winding up cannot be asked for although secuon 559 of the Companies Act, 
gives the court discretion to make an order declaring the dissolution void at 
any time wuhin two years after the disMslution under the circumstances men^ 
tion^ed m that section 1 he effect of the order of the court under this section 
18 that It makes the dissolution void ab tnilto, i < , all consequences resulting 
from the dissolution are avoided ® 

5 Controller's further duty on society s affairs being fully wound 
up sub section (5) -Sub-section (5) clothes the Controller with further duties 
which he has to perform when he is satisfied that the affairs of the society have 
been fully wound up His duties in this regard are— 

(i) he has to register the account of the liquidator who has to return 
to him any sums remaining undisposed of 
(«) he has to declare the society dissolved on the expiry of three 
^ months from registering of the liquidator s account, and 

(in) he has to cause the dissolution of the society to be notified m 
‘ the local ofiicial Gazette 

On the Controller’s performing his aforesaid dunes with regard to the 
dissolution of the society, the liquidator shall be discharged from further res 
ponsibhty in the matter of the winding up of the society 

Sub section (5) of section 497 of the C3oropanies Act also provides that 
the Registrar, on receiving the account and return from the liquidator, shall 
forthwith register them and on the expiration of three months from such regis¬ 
tration, the company shall be deemed to be dissolved 

6 Any sum with the Controller remaining unclaimed for five 
years to escheat to Government, sub section (6) —>Sub*$ection (6) down 
the circumstances under which any sums remaining with the Controller being 
made over to him b> the liquidator shall be escheated to the Government 
The circumstances mentioned in the sub-section are that if within a period of 
five years from the date on which any such sums have been made over to the 
Controller by the liquid?tor under sub-section (5) of this section and if uo 


t truckle) Con i)aijies Act 12tb Ed p 596 3 SeeAfom/v Harm (1927) A C W2 Rs 

2. Cmosv C«rjl (ie9l)2Cb 73 DixenUd (19*7) I All E R. 279 
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order of a Court of competent jur»sdicu6n has been obtamed by any claimant 
to such sums for their disposal, the said sum shal\ become the property of the 
Government 

Upon dissolution, all the property of the company vests in the Crown 
as bona subject to the power of the Grown to discUitn^^ This includes 

an equity of redemption to leasehold property ® But the principle of bona 
cocojitia does not affect property held by the company on trust ^ 

7 Diysolutioa under the English Act —The dissolution, of friendly 
societies or their brandies can be made by the vote of five-sixths in value of 
the members, and of any person entitled to henefit and whose claim has not 
been satisfied nor provided for and in case of a branch with the consent of the 
central body * , 

The dissolution is effected by an instrument of dissolution which 
must set out the following (t) the liabilities and assets, (tt) the number of 
roembers and their interests, («t) the claims of creditors and the provisions for 
their payment, and (ic) the intended appropriation and division of the funds 
The instrument of dissolution must be registered A registered society or 
branch may also be dissolved by award of the Registrar after an investigation 
into Its "affairs^ Regarding surplus funds belonging to the Grown as 
bona vacantia, ic^Cunnackv Edward^, Bratihivattg v Attornsj General^’ 

SI (1) The provisions of section 38 and section 39 relating 
Nomitiaiwr, » nd aiugo. to assignment, transfer and nomination in the 
case of life insurance policies shall, subject to 
the provisions of this section, apply to policies of insurance issued 
hy any provident society covering any of the contingencies 
specified m clai se (o) of sub-section (2, of section 65 

(2) [Omittei by Act XLVll of 1950 ] 


Notes 


The words and figures "of sub-section (2) of" occurring in subjection 
U) were inserted by Act VI of I91b Sub section (2) was omitted by Act 
XLVU of I9o0 The said sob-seciion ran as follows "No nomination shall 
be vahd if (he person nominated is not the husband, wife father mother, 
child^ grand child, brother, sister, nephew or mecc of the holder, of the 
policy " 


This section permits the policies of insurance of a provident society 
<^ovcring the contingencies mentioned in clause (a^ of sub section (2) i /, 
Contingencies of birth, marriage or death, to be transferred or assigned or 
ttomination can be made thereof in the same manner as life insurance palicies 
as provided in sections 38 and 39 of the Acr, i /, m matters of Iraajf''/ 
Assignment and nomination of policies of insurance covering the coatiz«-nci'» 
Cl bmh, marriage or death of a provident society should be eovern^d /w 
sections 38 and 39 of the Act It may be noted that after the (uzuiioa vS 


I St* Section! 35t and S35 Cnjluh Onu 
ptnici Act 1948 

• 5'Kt-tf(icrn« Uanham v llewrd 

- 0W3)ch yi 

^ Atetdnl Ccrtxtotim ( 1 ^ 4 ) 1 C 41 

*> Sttelf6(inn* Lu (tilSf t 
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XLVII of 1950 the expression “subject to the provisions 
° n *A ^ seems redundant now and should have been deleted by the 

said Amendment Act of 1950 * 


PART W 

mutual insurance companies and CO OPERATIVE 

LIFE INSURANCE SOCIETIES 

95 (I) In this Part— 

Defioiiions , 

(а) “Mutual Insurance Company’* means an insurer, 

^ing a company incorporated under the Indian 
Companies Act, 1913, or under the Indian 
Companies Act 1882, or under the Indian Companies 
Act, 1866, or under any Act repealed thereby 
which has no share capital and of which by its 
constitution only and all policy-holders are members, 
and 

(б) “Go-operative Life Insurance Society’^ means an 

insurer being a society registered under the 
Co-operative Societies Act, 1912, or under an Act 
of a State Legislature governing the registration of 
co-operative societies which carries on the business 
of life insurance and which has no'share capital on 
which dividend or bonus is payable and of which 
by Its constitution only original members on whose 
application the society is registered and all policy¬ 
holders are member 

Provided that any Co-operative Lite Insurance Society in 
existence at the commencement of this Act shall be allowed a 
period of one year to comply with the provisions of this Act 

(2) Notwithstanding anything contained in sub-section (1), 
other co-operative societies may be admitted as members oia 
Co-operative Life Insurance Society, without being eligible to any 
dividend, profit or bonus 

(3) A State Government may, subject to any rules made by 
the Central Government, empower the Registrar of Co-operative 
Societies of the ^tate to register co-operative societies for the 
insurance of cattle or crops or both under the provisions of the 
Co-operatve Societies Act jn force in the State 

A State Government may make rules not inconsistent 
with any rules made by the Central Government to govern such 

l Notes ULdet sections 38 and 3 • supra 1908 S G 171 { Bsnrutt v Suur (1899) 

and also ihc loHutviD^ cases SuUtr v Q, D 45 Inths toods e/ Daxsr (iDul) I 

Femtidon RsUantt Mkiuol Inrurarus Socts^ and abo cases cii^ in MacGiliivrrsy 

Lid (1953) I A C , (5 5 Morton V Frsnek Insurance La>v 5thCd,atpp 46-17 
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j/KiciiM, and the provisions of this Act, m so fir as ihc\ arc 
inco isistc.it with those rules, shall not appl> to such societies 
SKSWSIS 

1 /nicfcoci tthfit oirtvttcief rin5<fi 

2 Ct^ptralm tj/t Imufo'ut S9attj» ( 2 ). 

trUl iP 4 Cif»p<TCttti Stethts ft tslltt er 

3 OiAfr C9-o^re/tr« Soailiii may It ereys irsvretui (3) 

I Mutual Xnturaeee Company, whaC U'—"Sfutual tranc« 

07 *npany” hat b«n deftned to be an Intarer, which U a company Jncorp’ ated 
«n ter the Compomci Act, 193G, or undT any of it* prcviaut Acti repealed 
iticrebv having no iharc capital and of vshicli b) lit conititution only all 
policy holder* arc member* I3ul it i* a ipecial cUii of ifxiorcr which i* 
foverned h^ Part IV of the Act and not like other iniurcr* govcmc'! b> 
Part U thereof 

Tlir atiociallon of mutual intofcr* vrat the oMcil t>pe of the nutusl 
Int’irnnee companj It coniitied of an attnciation of InJivjdaali vrh > ui'~J 
to contract with one another that each would cnninhme upon an agfceJ 
Iviiti to the inturance clatmt ofthe other member* Such an arwcuti n li 
ntlthcr a partn-nhip nor a corporation and the liability of each ta'^mber i» 
limited to a levcral. or tndtvtduah habiht) for the agrrni proportion of each 
cliira' Such lnbilit) of the member* may be unit nitrtl or may tic limited 
luvathmi wa)* Tlic contnliutiont to the claim* of other memVr* m»y l>e 
by wa) of a hied premium Of h) way Bealls or aw«Mn'‘nti* Tlic lulnhty 
u a memlicr to pay calli or aunTment* may lx unlimited cr it may lx limit'd 
I \ a ubb of maaimutn ratrt d-'Gmng thr maximum i im which any m'nlxr 
can lx callM upm to pay in rejpeet of claim* in any one year » Put * m tual 
etMipsny enuU aUn lx ftrmrd ai a common Uw pann»>nhlp when ife 
lUhihtyof m**mlxr* to pay the imurance claim* wai joint and the 
narb luhle to ouuide creditor* upot contracu made by o't'c^ri or agtnif 
of the coiipiny * 

Pu c mutual atixUinni may b- of three km Ji — 

(0 thnv which arc not thcmwlrei inur rt l»ut whme rv*'mV«T! 
Arc raehefth^'m l^nrcf and atr ircJ* rv^rytme cf Ih'tnl'^ii^ 
bab’«* to c-'oifilniic pr».>^af*»>nat'*y acc'^iinir to the a"w.aj 
of h • own Int trance to the I »»w* ofo ea-mt'-rf ' 

(ii) ih rt“ which arc <li''i*i»el*T« e inr^rrra late/ whi h il » pf 
lei irR eriiTclr tfi t''C pv’irph vVi'n w*>-i arr t*^ * 

(ni^ th ic whi/h are th-minm the ini-rcft I at ©f whi-h tS* p' * * 
VeWc eritfcly to crrtiia eUnn p-d cy ha’i'^rt mlc wi>.» 
arc t*-e mcmlirn • 
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so nlso the English Insurance Companies Act, 1950, have been applied to those 
mutual insurance companies also m certain ^modified way as mentioned in Part 
1 of the Second Schedule to the said Act ' 


A mutual insurance company may also be defined as a co operative 
enterprise, wherein the members constitute both insurer and insured, and 
contribute, by a system of premiums or assessments, to the creation of a fund 
from which all losses and liabilities arc paid, and wherein the profits arc 
divided among the members in proportion to tticir interests It is an enter* 
prise, the distinguishing feature of which is the mutuality of co operation of 
the members who are united for that purpose and each ol whom takes a 
proportionate part in the management of its affairs, b-ing at once insurer and 
insured, and participate alike in us profits and losses, and all of whom arc 
policy-holders Other essential characters are that it provides insurance to its 
members substantially at cost, Its democratic ownership and control and the 
common equitable ownership by the n embers of the assets of the company 
The actual nexus of its rights and duties, not its name or form, decides 
whether an organization is a mutual company ^ 

The difference between joint-stock and mutual insurance companies is 
that former arc Corporations with capital stocks organised for the profits of 
their stock holders who need not be policy holders while the latter do not Inve 
such capitals but depend on their premiums * But a mutual company may 

somewh It resemble a partnenhip as the insured becomes a member of the 

company by virtue of his policy, 18 entitled to a share of the profits and is 

rrsponsihle for the losses to the extent of his premium paid or agreed to be 

paid , yet it is not a partnership in the strict legal sense of the term •* 

The creation and existence of mutual insurance companies are primarily 
matters of statutory regulation In the absence of a statute such companies 
may exist without incorporation But this section requires that a mutual 
insurance company must be incorporated under the Companies Act without 
a share capital and hence without fulfilling the rcquirern-nis of the Companies 
Act and the requirements contained m this part, a mutual insurance company 
cannot validly do any insurance business As a prerequisite to the right to 
organize and transact business a mutuil innurance compmy has to comply 
strictly with the conditions laid down in those Acts 


2 Co operative life insurance society, what is^—A co operative life 
insurance society as defined in this section means an insurer which must be (fl) 
a society (i) registered under the Co-opcrativc Societies Act 1912 (H of 191^;. 
or (ii) registered under an Act of a State Legislature governing the registration 
of co-operative societies (A) which must carry on the business of life insurance, 
(<) which must not have any share capital on which dividend or bonus is 
payable and (d) by its constitution only original members on whose applica¬ 
tion the society is registered and all policy-holders are members But any 
co-perative life insurance society in existence at the commencement of this 
Act shall come within the above definition if it complies with the provisions 
of this Act within one year from its commencement 


The creation and existence of a co-operative life insurance society mc 
also primarily matters of statutory regulations 
Act and the Co-operative Societiev Act ' ’ ’’.. 


19,2 and unless such a society 


1 44 Co/pvisJuris Securduro pp 644 645 

and «/itc cases cited therein 

2 . StcMjiollv ^fwrcr^Ff0lt^Hon InJurMCf 


Co 21 N Y 52 Moneurt v Atlantic Ltje 

IniuTencc Co 2Si U S 823 
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complies with the requirements of these two Acts it cannot vahdl> do any in¬ 
surance business nor can it make any valid and binding contracts Hence as a 
preliminary to its complete organiaation it must satisfy the requirem-nti of 
both the stitutes Thus for a co-operative society to be regutered under the 
Co operative Societies Act, 1912, it must consist of at least ten penoM who mutt 
be jut jtiTiS, and must nave as its object the promotion of the ccom>mic 
of us members m accordance with co-operative principles AlthoogTond-T 
the said Act a‘member* of such society includes a person joining m th- 
application for the registration of a society and a person zdmivcd to 
membership after registration in accordance with the by-laws of the*/tjet/ 
but a Co operative life insurance society under this Act must of the 

original members, t e , the members joining in the application, and the p 
holders and hence members admitted after registration cannot be c<tM 
members of the co-operative insurance society wiihin the meaning of thit 
definition ' 


The registration of the society under the Co-operative Soci'^ties Ac*, 
renders it a body corporate by the name under which it is rcgiste-'ct*, m'V'-u 
perpetual succession and a common seal, and with power to 5 rvperir_, 
enter into contracts to institute and defend suits and other J-’piI 
and to do all things necessary for the purposes o*" jlf #vc,* 

It has been said that the by laws of a co-operaii 

articles of association of a company registered tinder loe'Qtrnpaii/^ 

the managing committee of such a soaety correspond '■eV'xs 

oi a company Both in the case of a c<K>p4a^*e ssft'n. 

of a company registered under the Companies jxt 

the same® Such registered societies have their wi r 

dddress of societies audit and to their ci-mba^'suV^sr^jtt' ^ 

are also subject to restrictions on mating 

member and on receiving deposits or loansw -■ ^ f7 * , j. 

Isub-sections f29^ and fiOll Th-_ *■ - ' ^ 


fund!oltu-wis- icau'Z' 


seuion 32 and no part of ih‘: 3 si\xai 
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lion and winding up of a re? 
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corporation has a legal personality and it has to be sued m its corporate 
narae,'^ but where the society is unregistered the suit should be brought 
against all the members of the society ® 

3 Other co operative societies may be admitted as members, 
sab'Section (2) -—Sub-section (2) of this section lays down that other 
co-operative societies may be admitted to membership of a co-operative life 
insurance society although sub-section (1) provides that only original members 
on whose application the society is registered nnd all policy holders arc 
members But other co-operative societies admitted to membership of a co- 
perative life insurance society shall not ^)c eligible to any dividend, profit or 
bonus This sub-section gives facility to other co-operative societies to become, 
members of a co-operative life insurance society but these are not extended 
to any individual except he becomes a policy holder of the society 

Under the Co-operative Societies Act, 1912, any person may be admitted 
to membership of a co-operative society after its registration in accordance 
With the by-laws and any rules But in the case of a registered society with 
a limited liability other registered societies may become its members provided 
the latter do not each hold more than such portion of the share capital of the 
society, subject to a maximum of one fifth as may be prescribed by the rules 
and^do not have or claim any interest in the shares of that society exceeding 
one thousand rupees 3 

4 Co operative societies for cattle or crops insarance, sub section 
(3) -Sub-section (3) empowers a State Government to confer powers on the 
Registrar of Co-operative Societies of that State to register co operative societiei 
for the insurance of cattle or crops or both under the Co operative Societies 
Act m force in that State But in conferring such powers on the Register 
the State Government has to subject the Registrar to any rules made by the 
Central Government in this behalf 

Ordinarily, the Registrar of Co-operative Societies has been empowered 
to register a society under the Co-operative Societies Act, 1912 when an appli" 
cation is made to him by at least ten persons above the age of 18 years ana 
they reside in the same village town or in the sa ne group of villages or are 
members of the same tribe, class, caste or occupation * The objects of sue 
societies in order to get them registered must be the promotion of economic 
interests of its members in accordance with co operative principles of a society 
established with the object of facilitating the operations of such a 
society ^ 

Cattle insurance societies arc defined by the Friendly Societies Act aS 
societies for the purpose of insurance to any amount against loss of meat, cattle, 
sheep lambs swine, horses or other animals by death from disease or othc^ 
wise * Cattle insurance is also known as live stock insurance which is directed 
towards the insurance of horses and cattle These animals are insured unlike 
those of other properties against death or total disablement from accident, 
disease and fire’ The risks are divided into various classes according as 


1 


J^arttyano Piltai'z Eant^ra IS<61 Ker 
258 

J^eltn Bthert v Btsestrar Bhailathoryja 
1&6I Cal 393 
Section 5 of ihc laid Act 
Sections 6 and 8 of the said Act 


“i Section 4 of the laid Act 
to Section 5 (3) ol the said Act . „ 

7 MIota^Genral t CUobury (I849J 4 Each 
65 Btirndge Son v F H H«b»J " 
Sens Ltd (i9J8j 87 L J K B 641 
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the animals are put to the u«e or service of the oiv'ner Thus, the risk run 
by a hunter or polo pony is greater than that of n carnage horse and the anme 
becomes a worse risk than n horse used m a light twi>.\vhcclc<i vehicle \\h*n 
the former is used to carry loads The risk of a hackney carnage hors* is 
greater than the horse of a private carnage But the risks such as caused by 
invasion, foreign enemy, not or civ il commotion arc excluded* Mere injury 
which does not lead to death is not, except in special cases, covered ^ The age 
of the animal is important because it has certain bearing on the premium 
charged as in life insurance The value ofthc insurance will be up'»u the 
market price of the animal Sometimes the assured has to bear a portion of 
the loss himself, commonly a quarter of such loss The deatli is usually 
required to be certified by a vetermarj surgeon * 

Insurance of crops provides indemnity against loss of crops, particularly 
standing or growing crops against hailstorms rain flood, cyclone, tornado or 
Windstorm Such kind of insurance also comes within cyclone and tornado 
insurance' , rain insurance' and hail insurance ® 

4 Power of the itate Government to mnhe rules , sub-section (4) — 
Sub-secuon (4) confers discretionary power on the State Government to make 
rules to govern co-operative life mautaucc societies, co-operative cattle nr 
crop insurance societies and mutual inburance companies But such uilcJ 
must not be inconsistent with any rules made hy the Central Government 
This Bub-*cctioa further provides that the provisions of this Act, in so fir ns 
they arc inconsistent with those rule*, shall not apply to such societies, 1 1 
the rules made by the State Government or the Central Government would 
override the provisions of this Act if the latter ate inconsistent with the 
former 


96 The provisions of sections 6 and 7 and of snb-sccdon (2) 
Appi.ca<,0„ of AO, ,o of Section 20, so hr as those provisions arc 


. to 

Mutual Insurance Coed 

E ioics and Co-operadNC 
ife losuratsce Societies 


inconsistent with the provisions of this Part» 
shall not apply, and the provisions of tins 
Part shall tpply to Mutual Insurincc 
Companies and Co-operative Life Insurance Societies 
Notes 


Section 6 speaks of the requirements as to capital of an insurer, section 7 
tpcaks of the deposits required to be m idc by an insurer and siib-scction (2) 
of section ,^0 speaks of supply of copies of accounts, statements and nbstnet to 
^ny shareholder or policy holder This section lays down that in the appli¬ 
cation of the provisions of those sections and of sub-section (2) of section 20 to 
Mutual Insurance Companies and Go-opcraiive Life Insurance Societies if 
they arc consistent with any provisions contained in this Part the provision* 
contained in the latter shall prevail The object of the section is to set at 
rest any conflict of provisions contained in this Part and in those sections of 
Part ll of the Act In the succeeding sections of this Part provisions for work¬ 
ing capital deposits required to be made and supply of copies of accounts and 
other documents have been made respectively in sections 97, 90 and 100 and 
bcnce provisions with regard to those matters contained in the said sections of 


1 

2 

3 
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this Part shall apply to mutual insurance companies and co-operative life 
insurance societies and not the provisions of ihoiC sections, viZ , sections 6 and 
7 and sub section (2) of section 20 coiitanincd m Part II of the Act 


97 No Mutual Insurance Company incorporated after the 
vvo,t,=s capital of 26th day of January, 1937, and no Go-opefative 
Mutual Insurance Com Life Insurancc Society registered alter that 

panics and Co-operative date Under the Go-operativc Societies Act, 
I.ifc Insurance Societies i* 

1912, or under an Act of a State Legislature 
governing the registration of co-operative societies shall be 
registered under this Act, unless it has as working capital a sum of 
fifteen thousand rupees, exclusive of the deposit to be made before 
or at the time of application for registration in accordance with 
sub-section (2) of section 98 of this Act and of the preliminary 
expenses, if any, incurred in the formation of the company or 
soc Jety 


Notes 

Unlike an insurer incorporated after 26th January, 1937, requiring a 
working capital of a net sura not less than Rs 50,000 exclusive of deposits to 
be made before registration and preliminary expenses m the formation of the 
company as provided m section b in Part 11 of this Act, this section lays down 
that a Mutual Insurance Company incorporated after 26th January, 1937 ^d 
a Co-operative Life Insurance Society registered after that date under the Co 
operative Societies Act I9l2 or under an Act of a State Legislature governing 
the registration of co-operative societies, roust have a working capital of a 
sum of Rs 15 00 ) which sum must be exclusive of— 

(i) the deposit to be made before or at the time of application for 

registration m accoidance with sub-section (2) of section 9o of 
this Act, and ^ 

(ii) the preliminary expenses, if any, incurred m the formation of the 

company or society, as the case may be ‘ 

98 (1) Every Mutual Insurance Company and every 

. Co-operative Life Insurance Society shall, in 

Deposit* to be made ^ r i ^ i- 

bv Mutual Insurance Tespcct of the life insurance business carriea 
Companies and Co- on by it in the States, deposit and keep 
Societies'^ ' ^ deposited With ODC of the offices in India 

of the Reserve Bank of India, for and on 
behalf of the Central Government, a sum of two hundred thousand 
rupees m cash or in approved secunties estimated at the market 
value of the securities, on the day of deposit 

(2) The deposit referred to in sub-section (1) may be made 
in instalments, of which the first shall be a payment mide belore 
or* at the time the application for registration under this Act is 
made of not less than twenty-five thousand rupees or such sum as 
with any deposit previously made by the insurer under the 
provisions of the Indian Life Assurance Companies Act, 1912, 


t Sit also Note* under S 6 tupra 
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brings the amount deposited up to not less than tvs’enty-five 
thousand rupees and the subsequent instalments shall be annual 
instalments made before the expiry of each subsequent calendar 
year of an amount in cash or in approved securities estimated at 
the market value of the secunties on the day of payment of the 
instalment, equal to not less than one-third of the premium income 
of the preceding calendar year as shown in the revenue account 

(3) The provisions of sub section (7) of section 7 shall applv 
in respect of a Mutual Insurance Company and a Co-operative 
Life Insurance Society as if for the words “under the foregoing 
provisions of this section** the words and 6gures “under the 
provisions of section 98** were substituted 


1 

2 
3 


4 


SYNOPSIS 

Legislative changes 

Object and scope 5 

Deposits of Mutual Insurance Com 
panics and Co-optratxoe Life 
Insurance Societies, sub section (1) 

Initial deposit and payment by tnstal~^ 


meats , sub-section (2) 

Appltcobility of sub section (7) of 
stction 1 to Mutual Insurance Gom~ 
ponxei and Co operative Life Insur¬ 
ance Soctehef, sub section ^3) 


1 Legtslative changes —^The words “the States*' were substituted^ by 
A 0,1950 The words “of not less than twenty hve thousand rupees in 
sub-section (2) were substituted for the words “to twenty five thousand rupecs^^ 
by Act XIII of 1941, the words “to not less than twenty five thousand rupees 
were substituted for “to twenty five ihous'ind rupees** by the said A^ , 
the words “calendar year’’ were substituted for the word “year” by Act Xt 
of 1939 , and the words “premium income of the preceding calendar year as 
shown in the revenue account" were substituted by Act Vl of 1946 
Sub-section (3) of the section was added by Act XIII of 1941 


2 Object and scope —The object of the section is to modify the 
requirement of deposits to be made by Mutual Insurance Companies and 
Co-operativc Life Insurance Societies by a lesser amount than what is requir¬ 
ed of an insurer under section 7 of the Act It lays down the total sum to be 
deposited, the initial deposit to be made before or at the time of application 
for registration under this Act and the instalment thereafter to be paid It aUo 
lays down that such deposits can be made in cash or in approved tecisriuea 
It further applies the provisions of sub section (7) of section 7 regarding the 
transfer of deposit of securities already made with the Controller of Currency 
Under the Life Assurance Companies Act, 1912, to the Reserve Bank to 
societies and companies registered under this Part of the AcL 


3 Deposits of Mutual Insuraacc Companies and Co-openttve Ufe 
Insurance Societies , sub-sectioo (1) —Subjection (i) requires U every 
Mutual Insurance Company and every Co-operative Life Socretv to 

keep deposited a sum of Rs 2,00,000 cither in cash or in approred «cciiritie» 
with one ol the offices in India of the Reserve Bant of India^Snect of the 

life insurance business carried on by U in the State* . V 

kept deposited for and on behstf of^he aemralt^e^IJ^ra^VT.t''d4"o.^» 
the sum m approved securities the same must Iv 

Of the securifi^s on the day of depot”' “ 'h'a,”afo'‘r'- 


588 the insurance ACT [S 

left deposited by every insurer where the business done or to be done is life 
insurance only under clause (a) of sub section (1) of section 7 * 

4 Initial deposit and payment by instalments , sub section (2) — 
Deposit of Rs 2 00,000 required to be made by every Mutual Insurance 
Company and every Go operative Insurance Society may be made by instal¬ 
ments But the first such instalment has to be made and paid before Or at the 
time the application for registration under this Act is made and the amoual 
ofsuch instalment must not be less than Rs 25,000, that is to say, a mutual 
msurance company or n co-operative life insurance society must deposit as 
first instalment of its deposits out of its total deposits of Ra 2>00 DOO, a sum 
not less than Rs 25,000 either before or at the time of its registration undcf 
this Act in respect of the life insurance business But facility has been given 
to It if it had already deposited any sura previously under the Indian Life 
Assurance Companies Act 1912, to bring it m to make its initial deposit to 
amount to not less than Rs 25,000 

After the first or the initial deposit is made in the manner aforesaid, 
other deposits have to be made by the company or the society, as the case may 
be, by annual instalments and such annual instalments have to hiade before 
the expiry of each calendar jear subsequent to the calendar year for which the 
deposit IS made The amount of annual instalment must be an amount equal 
to not less thin one third of the premium income in the preceding calendar 
year as shown in the revenue account of the mutual insurance Company or the 
co-operative life insurance society concerned, as the case taay be The 
company or the society, as the case may be has the option to deposit these 
amounts of yearly instalments calculated as above eillier in dash 6r irt approv 
cd securities and in the tdse of the latter the value of the securities has to be 
estimated at their market \alue as on the day Of payment of the instalment * 

5 Applicability of sUb section (7) of section 7 to Mutual Insurance 
Companies And Co-operative Lafe insurance Societies , sob section (3) 
The effect of applying the provisions of sub section (7) of section 7 by this 
sub-section to mutual insurance companies and co-operative life insurance 
societies is that the securities already d-'posited with the Controller of Currency 
in compliance with the Indian Life Assurance Companies Act, 1912, stands 
transferred to the Reserve Bank of India and must, to the extent of their 
market value as at the commencement of this Act, be deemed fo be deposited 
under this Act as the instalment or as part of the instalment to be made 
under this section before the application for registration is made whether 
any such application is or is not m fact made ® 

98A The provisions of section 29 shall ajJply to Go-opera* 
p,oh,bi.,o„orio.h. Insurance Societies as they apply to 

Other insurers 

Notes 

This section was inserted by Act VI of 1946 and the words “so however 
that m such application the reference m the second proviso to sub-section (1) 
of the iaid section to the commencement of this Act shall be constructed as 
references to the commencement of the Insurance (Amendment) Act, 1916 
occurring at the end of the section were omitted by Act XLVII of I9o0 

1 Nole 3 unJcf S 7 njrra of payment in Case of Idiorer tft NoieS 

2 ior depositi Id be made aod the inSUlmcot under S 7 nfva 

3 S*t Note 9 under S 7, npra 



S 100] PUBLICATION OF NOTICES AND DOCUMENTS 


589 


This section has applied the provisions of section 29 to Co-operative 
Life Insurance Societies only and not to Mutual Insurance Companies The 
effect of the application of the provisions of section 29 IS that a Co-operative 
Life Insurance Society is prohibited from granting loans to any person having 
some concern m the management of the affairs of the society, that is to say, 
It cannot grant loan to any member of the managing body including its 
President or to any manager or officer concerned with the management of 
its affairs or to any auditor or actuary either on hypothecation of property or 
on personal security or otherwise But loans to them on the security of life 
policies issued by the society within their surrender value arc permitted 
So also loan to any banking company is not barred *■ 

Section 29 of the Co operative Societies Act, 1912, restricts granting of 
loans by registered societies Ordinarily, a loan under that section cannot 
be given to any person other than a member, but with the general of special 
sanction of the Registrar, a registered society may make loans to another 
registered society The State Government has been empowered to prohibit 
or rcsirict ihe lending of money on mortgage of immovable property and a 
registered society without a sanction from the Registrar cannot also lend 
money on the security of movable property Sbmc State Acts provide making 
liable such members of the committee as have voted for the grant of any 
illegal loans jointly and severally for the amount thereof and costs Where 
the Board of Directors or the general body of members grant a loan in appeal 
which was refused by the committee being illegal, such members of the 
Board of Directors or the general body, as the case may be who vote for the 
grant o! such loan shall also be liable jointly and severally for the amount 
theteol and costs * 


Sub-section (6) of section 29 of this Act provides for the liability of 
defaulting dfectors, managers or other officers in the matter of loans ® 

99 No transferee or assignee of a policy issued bv an 
, . insurer to whom this Part applies shall 

<itpoiic,Vi“ot°?o'Sme become a member of a Mutual Insurance 
Company or a Co-operative Life Insurance 
Society merely by reason of any such transfer or assignment 
NotvB 


In the definitions Of a mutual insurance company and a co-operative 
life insurance society it has already been noticed that all policy holders arc 
members but this section lays down that a transferee or an assignee of a 
policy issued by either the said company or the said society must not be 
admitted to its membership by virtue of such transfer or assignment of the 
policy to him Hence it follows that as a policy holder transfers or an;?ns 

his ^Ucy to another he also loses his membership from the compaay ijr tie 

•ociety as the case may be, and that other also cannot claim to be a 
therein ” 


100 Notwithstanding the proVisiom of section 793iidceaha 
Publication! of notices 131 of the Indian Gompames Act, 1913, a 

»od docuinemj of mutual AlUtUal inSUrance CjOinpanV Of 5. 

tosurance Companies and Life Tnsiimnre SncTofir / *. s PwraCIvC 

Co-opt,i!,rt i„.o- X society may, mstead of sending 

ooootSooioi.t, _ the nonces and the copie s of the balance-sheet, 

-I iS*« Note 4 undet S 29 njva 
2 iwS 29A C T and Berar Act XXXIX 
dt 19l8 


2 S>i (rf 17201 to 85**!-* ‘ 
hiuCoaisS Zi,npru 
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revenue account and other documents which they are required 
to send to the members under those sections publish such notices 
together with a summary m the prescribed form of the balance- 
sheet and revenue account once in a neivspaper published m 
the EngJish language and in a newspaper published in an Indian 
language circulating is the place where the principal office of the 
company m situated 

Provided that, where any members of the company 
are domiciled in a State other than that in which the principal 
office of the company is situated, publication of the notice of the 

meeting shall be made in a newspaper or newspapers publn>hed 

in the principal languages of that State and circulating therein 
and any member of the company domiciled in that State shall be 
entitled on application to the company to receive from it a copy 
of the balance sheet and revenue account 

srmpsis 

1 Legtslaltve changes 3 Pubheatton of notice, balance sheet, 

2 Object and scope etc 

4 Summarjf of balance sheet 

1 Legislative changes —The words “publish such notices together 

with a summary in the prescribed form of the balance-sheet and revenue 
account’ was substituted by Act XLVII of 1950, the word “State" 
substituted by A O, 1950, the words ^‘balance-sheet revenue account and 
occurring in the second line to proviso in between the words “publication of 
the” and “notice” were omitted by Act XIII of 1941 and the wirds “and any 
member of the company revcouc account ’ were added by Act 

XIJI of 1941 

2 Object and scope —The object of the section is to dispense with 
the duty of a Mutual Insurance Company and a Co operative Life Insurance 

Society from sending the notice of meeting and the copies of balance sheet, 

revenue account and other documents to its individual member iw 
purpose seems to be to save time and expenses, and also to be relieved ot 
inves igating into the vexed question of non receipt of notice and its validity 
which may have bearing upon the holding of the meeting itself 

Section 79 of Indian Companies Act, 1913, amongst others provides that 
notice of meeting of a company with a business to be transacted has to e 
served on every member ^ bection 131 of the said Act of 1 913 amongst others 
provides that every company other than a private company shall send a copy 
of the balance sheet and profit and loss account or income and expenditure 
account with the auditors report thereon to the registered address of every 
member of the company * 

This section lays down that in spite of the provisions in the 

Companies Act 19l3, as aforesaid (now repealed by Companies Act l95o;, 

a Mutual Insurance Company or a Co-operative Life Insurance Society 
need not send any notice of meeting and the copies of the ba lance-sheet, 

1 lot the corrwpooding proMsion id the Jult ASilh 1961 Cojn Cas 125 

Compacies Act 1956 S 172 and foe 2. For the corresponding provisions in 
the construction of notice of meeting sec Companies Act 1&56 S 219 

Uttwanali Ptatai Klxnlait v ^ew Cealral 
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etc or other documents to any member It may be noted that a provi¬ 
sion like this 18 necessary for a Mutual Insurance Company which is 
registered under the Companies Act to relieve it of its responaibiUucs 
from sending notice of the meeting and copies of balance sheet, etc to 
every member, but the provisions of the Companies Act are not applicable 
to Go operative Life Insurance Societies which arc registered under the 
Go operative Societies Act, 1912, as section 48 of the latter Aet would indicate 
However instead of sending notice and copies of balance-»heet, etc this 
section provides that such notice together with a summary of the balance sheet 
and the revenue account of the Mutual Insurance Company and Co-operative 
Life Insurance Society has to be published in the newspapers in the manner 
laid down in the section It also provides for publication of the notice, where 
any of its members is domiciled in a State other than that in which the* 
principal office o£ the company is situated, in a newspaper in thati 
State 

3 Publication of notice, balance-sheet, etc —This section confers 
discretion on every Mutual Insurance Company and Co-operative Life Insu 
ranee Society to publish its notice and a summary m the prescribed form of 
the balance-sheet and revenue account once {») m a newspaper published in 
the English language and (n) in a newspaper published in an Indian language, 
both the newspapers must have circulation in the place where the principil 
office of ihc company is situated , and (m) in a newspaper or newspapers 
published in the principal languages of that State where any members of the 
company are domiciled and m which the principal office of the company is 
not situated , in such a case only the notice of the meetings needs be pub¬ 
lished But a member domiciled in a State other than where the principal 
office of the company is situated is entitled, if an application is made to the 
company by him, to receive from it a copy of the balance sheet and revenue 
account 

4 Summary of balance sheet —The summary of the balance-sheet 
to be published in pursuance of this section must be m Form XVI ^ 

101 Every Mutual Insurance Company and every Co- 
j operative Life Insurance Society shall, on the 

to (SberV application of any member made withm two 

years from the date on which any such docu- 
fttent IS furnished to the Registrar of Companies under the pro 
visions of section 134 of the Indian Companies Act, 1913, or to the 
Registrar of Cooperative Societies of the State jn which the 
Co-operative Life Insurance Society is registered, furnish a copy 
of the document free of cost to the member within fourteen davs 
of.the application ' 

Notes 


This section imposes a duty on every Mutual Injuraace Comnanv i/, 
supply copirs of those documents which were filed with the Hftfutrar Sf 
panics wiihm two ycirs from the date for which annlieatinn , u 

members buch copies arc to be furnished to the ^ 

tu fourteen days of the appUcauon documSt 

con to the members as laid down m stction furnished free of 

a.. (0 (.Q 

I R S3, Iniunuja^je,^ 1^33 -- 
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and expenditure account, (h) annual test of members, and ( 5 ) 
summary distinguishing between shares issued for cash and shares issued 
as fully or partly paid up otherwise than in cash and specifying the particulars, 
such as, the names and addresses of directors, the amount of share capital, 
number of shares taken, the amount called up, amount of calls paid or 
remaining uripaid, number of shares forfeited, the total amount of debt, etc 
as rnentioned in clauses (e) to (m) ofsub-scction (2) ofscction 32 of thcsaid 

Similarly, every Co»operative Life Insurance Society has to supply to its 
members on their application being made to it within the period, free of costs, 
those documents which the society filed with the Registrar of the Co opera 
live Societies of the State in which it is registered within 14 days of 
such application Section 43 <2) ( 1 ) of the Co-operative Societies Act, 1912, 
confers powers on the State Government to prescribe the returns to be submit 
ted by a society to the Registrar 

PART IV-A 
RE-INSURANCE 

lOlA (1) Every insurer shall re-insure tvith Indian re- 
„«h insurers such percentage of tlie sum assured on 
Indian re-insurcra cach policy as may be Specified by the Cjentrai 
Government under sub-section (2) 

(2) For the purposes of sub-section (1), the Central Govern 
xnent may, by notification in the official Gazette,— 

(а) specify the percentage of the sum assured on each 

policy to be re-insured and different percentages 
may be specified for different classes of insurance 

Provided that no percentage so specified shall exceed 
thirty per cent of the sum assured on such policy, and 

(б) also specify the proportions in which the said percent¬ 

age shall be allocated among the Indian re-insurers 

(3) Notwithstanding anything contained in sub-section (I)> 
an insurer carrying on fire insurance business m India may, m 
lieu of re insuring the percentage specified under sub section (2) 
of the sum assured on each policy in respect of such business, 
re-insure with Indian insurers such amount out of the first surplus 
in respect of that business as he thinks fit, so however, that the 
aggregate amount of the premiums payable by him on such 
re-insurance in any year is not less than the said percentage of the 
premium income (without'taking into account premiums on re¬ 
insurance added or accepted} in respect of such business during 
that year 

Explanation —For the purposes of this sub-section, the year 
1961 'shall be deemed to mean the period from 1st April to 
31st December of that year 


2 For the corrapondiog piovutooi lo the CompaDiCi Act 1956 S 220 
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^ (4) A notification under sub-section (2) may also specify, the 

terms and conditions in respect of any business of re-insurance 
required to be transacted under this section and such terms and 
conditions shall be binding on Indian re-msurers and other insurers 

(5) No notification under sub-section (2) shall be issued 
except after consultation with the Advisory Committee constituted 
under section lOlB 

(6) Every notification issued under this section shall be laid 
before each House of Parliament, as soon as may be/ after it 
is made 


(7) For the removal of doubts, it is hereby declared that 
nothing in subsection (I) shall be construed as preventing an 
insurer from re-insurmg with any Indian re-insurer or other insurer 
the entire sum assured on any policy or any portion thereof in 
excess of the percentage specified under sub-section (2) 

(8) In this section,— 

(i) '‘''policy” means a policy issued or renewed on or after 
the 1st day of April, 1961, in respect of general 
insurance business transacted in India and does not 
include a re-insurance policy , and 

(ti) “Indian re-msurer** means an insurer specified in sub¬ 
clause (6) of chuse (9) of section 2 who carries on 
exclusively re-insur'ince business and is approved 
in this behalf bv the Central Government 

StJ^OPSIS 


Legiflative enactmint 

Objects and reasons 

Scope 

Re insurance, its meaning and nature 

Ceding or accepting company, meaning 

of 

Re-insurance, a contract uberrima 
fides 

Re iRjurance different types 

Has the original assured any interest 
in re insurance 
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2 Objects and reasons—The Statement of Objects and Reasons »s as 
follows 

“Re-insurance is an essential part of general insurance business At 
present insurance companies operating m India are dependent on companies 
outside India for a very large part of their requirements in this connection and 
more often than not enter into disadvantageous arrangements Moreover, re¬ 
insurance with companies outside India results in the loss of foreign exchange 
The present Bill is intended to foster the growth of Indian re insurance 
companies and also to save foreign exchange ** 


This Part seeks to provide that every insurance company operating in 
India must re-insure a certain percentage of its business with Indian 
reinsurance companies approved in this behalf by the Central Government 
Power IS being conferred on the Central Government to fix this percentage u 
this power will be exercisable only after consultation with the Advisory Com¬ 
mittee constituted of five persons having specialised knowledge and ex^rience 
m insurance business Power is also being conferred on the Central Govern¬ 
ment to allocate the percentage so fixed amongst the approved Indian 
re-msurance companies ^ 

3 Scope —This section enjoins on every insurer to rc-insurc 
Indian rc-insurers certain percentage of the sum assured on 
Such percentage is to be specified by the Central Government by notint^t 
in the official Gazette buch percentage has also to be , 

consultation with the Advisory Board constituted under the provisions w t 
Part The Central Government has the discretion to specif diner 
percentages for different classes of insurance Simultaneously wnh specityi g 
the percentage the Central Government should also specify the j* „ 

which the specified percentage has to be allocated among the tna 
re-insurers 


This sMtion dies not prohibit any insurer from rc-insunng with any 

Indian re-msurer or other insurer the entire sum assured on any po y 
any portion thereof exceeding the specified percentage Iri «spc 
insurer carrying on fire insurance business he has been given tnc 
reinsuring with Indian re-insurcrs such amount of the first surplus ^ 

of his fire insurance business provided the aggregate amount of the premi 

payable on such re-insurancc docs not fall below the spccifiea pe _ . ® 
premium income in any ycir The section also gives the meaning o 
'policy**, * Indian re-msurer*' and •‘the year 1961*’, respectively, as . .-j, 
this section It also empowers the Central Government to speci ^ 
and conditions regarding the business of re insurance j 

transacted by Indian re insurers and other insurers and those t 
conditions shall be binding on them The notification specilymg ^ 
percentage, its allocation and terms and conditions as stated above na 
laid before both the Houses of Parliament, as soon as it is made 

4 Re-Insnrance its meaning and natare— 
by which an underwriter accepting a risk displaces some portion ol it 
shoulder of auothcr A insures with B for Rs 10 000 B ST 

nsk to the extent cf Ks 5.000 with G When the event happens ^ 

10,000 from B and B gcU Rs 5 000 from C A d n 

as rc-insurance is a distinct contract made between B and G to wme 


as rc-insurance i 
neither a party nor a privy 


coniraci mane uciwccn w — , 

Arnold has defined re insurance as ‘‘a contract oy 


./ W.4 rarorJuwy. Pul 11. Section 2 dited HU. Fcbriar,, 1561 
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which, in consideration of a certain premium the original insurer throws upon 
another the risk for which he has made himself responsible to the original 
assured to whom, however, he alone remains liable on the original insurance ’’ 
The insurer inasmuch as he is liable on a policy of insurance, may insure 
against the risk, which he has taken upon himself This second contract of 
insurance is called a contract of re insurance In England, contracts of 
re-msurance were made legal in 1864 by the Revenue (No 2) Act, 1884 now 
repealed Under the Marine Insurance Act, 1906, the insurer under a contract 
of marine insurance has an insurable interest in his risk and may re insure in 
respect of It A policy of re insurance though effected after the original policy 
normally attaches from the same time as the original policy ^ The acceptance 
of an insurance for an unduly large sum against one event, though desirable 
in the course of business, endangers the insurer as it may be more than enough 
to meet the Uabiluies and it is usual for him to rc-insure at least a part of the 
nsk With another insurer ® 

Whether the contract of re-insuraocc is a contract of indemnity or an 
independent contract depends upon the nature of the contract itself 
Re-msurance being a new insurance eflectcd by a new policy it indemnincs 
the insurer, in whole or in part, from his previous liability, and in that sense 
rc-insurance is a contract of indemnity * Re insurance is only a modification of 
the original contract of insurance Truly speaking it is an insurance against 
liability, but like the original contract it has been said to insure the goods, 
buildings or U\es first insured, although the interest differ in two kmas of 
insurances ® 

5 Ceding or accepting company, meaning of —The company which 
te-insures some portion of its risk is called the ceding company and the 
company which accepts such risk is called the accepting company or tbs 
re-insurcr The risk is known as rc-insurancc To the ceding company it u 
known as re insurance placed and to the accepting company a re insurance 
received But in fire insurance, a rc-msurancc placed is known as 'guarantee 
obtained' and re insurance received is known as guarantee placed ' 

6 Re-iosorance, a contract ubemma fides —Like c*hsT 

insurance contracts contractor rO’insurance is also a contract 

Utmost good faith of the transaction IS required m effecting the coatra.^ a* 
the re-msurcr is not in a position to know the nsk he uuden^tkes Ur 

contract like the ceding company who undertakes the rnk as direct 
So it is the duty of the ceding company to disclose all the szAirt^ U'Sti 
relating to the risk The same rules regarding 

closure apply to contract of re-msurance as they apply to 
Warranties also have the same effect m the contract of 
original policy « The duty of disclosure by an //the 


t S 9 ( 1 ) of the aid Act 

2. IfUtiroRM Co Ltd V Crimrwr (1944) 

_ 2A11E R 197 G A 

3. J^ermeh EomtobU Ftro (1887) 3 T L. R. 
781 

4 dcrtrdixifi 41 tiffCt Ftatiy Jfettotud Motvi 
i-\/* tU 1914 A C 634 

5 Dittftrv Barms (1807) 1 Taunt 48,7—» 
v/frcImMenn# (1872) L R 7 Q. B. 
sre^trs ondCtiur^ > Banins enj Cnmd 
lamenrtf 11921) 38 T L.R 94 

e Cptcn (1632) 3 B. and Ad 4^ 

Enixsir tSnnxKtem tmataiut v 


7 n 

« C, (1=5*! 


Accs.i*a. 


Cphcn 11632} 3 11 . and Ad 4 -^ ' f«-> < = 

firjluA/Jcmuiifffli/BnrcBfr V I>ti^r /iw, 
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same as^ the assured has on the original risk * But where the re insurance^ 
policy states “subj-ct without notice to the same clauses and conditions as 

the onginar policy” it was held that the re-msurcr had waived his right to 

disclosure^^ i 

7 Re>iadurance, diCTereat types—There are different 
insurance contract but the chief types in which such contracts may be divided 
are two, namely, (i) facultative, and («) treaty There is another kma by 
which re insurance is effected, namely, by means of a ‘pool* > 

A facultative risk is one which is offered individually to another 
company which may cither accept or reject the same as it may choose 

A facultative re-insurance go“S through numerous stages before it is 
effected by acceptance of the accepting company Firstly, slips containing 
only meagre information such as may be available at the time, arc circulate 
by the ceding company to the accepting companies with which the lorme 
usually carries on business of re-insurance Secondly, the slip is followed y 
a request note’ which is a formal application by the ceding company o 
re insurance of a ccriain definite amount Lastly, a 'take note is 
wh ch is a formal acceptance by the accepting company when the 

reinsurance is complete A treaty is an agreement made between two o 

usually obligatory in its terms, under which one ofiice is bound to so 
the other otfice is bound to accept, all risks of a certain .rpaiv 

certain fixed share as laid down in the terms of agreement Such a t y 
does not constitute a partnership between the parties, but is a to 
rc-insurance ® * 

Re insurance of certain kind of insurance business is 
'means of n pool’ It is an arrangement made am'ongst a group of oinces 
agree to put some definite category of risks into hotchpot and to snare 
aggregate risk Thus, twenty offices agree to pool alt business they p 
insuring against fire The premiums and the liability of the ® ^ 
twenty would be aggregated and if each oflSce had an eqaal share, tn 
share of each would be one twentieth of the whole It may be „ a 

forfeiture of a policy unlike insurance policy, if no claim is made wi i 
certain period, does not apply to re-insurance policy * 

8 ' Has the original assured any interest in re insuran^ce — 
Ordinarily an original assured has no interest in any re-ins.urance w ‘ 
insurer makes with another Both the contracts are distinct - 

The ceding company is entirely liable to the original insurance an * , 

has claim against the accepting company But if the policy otherwise p - 
the latter may become liable to the original insurance ^ if 

claim the benefit of any compromise made with the original assure c ^ 
he has expressed his disagreement to it® __ 


1 China Tradirs' Intjratet V Ro^al bxehange 
(189b) 2 Q B 187 London Gtntralv Central 
Mar nt Vnd TWTittrs (1921)1 K 0 101 

2 Properly Intttranet Co v jialional Protector 
( InniraneeCo C19131 108 L T 101 

‘ 3 English Insurotiee v National Benefst Aisorance 
(1429) A C 114 Motor Union r Mann 
hetmer etc (1933) 1 K D 812 Rt 
Pfortoith Equttaile Fire (1887) 3 1 L R 
781 regarding set-off m connection wilb 
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end Chapman (l£85) 30 Ch D 2Ib 
V Betcman (1910) 1KB 745 ReCtlj 
Equitable Fire {1^0 2) (1930) 2 Cb 293 
4 Aetaranee Co Ltd v Burma Ftre 
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2.\so Re Low Guaranes Trust 
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9 Similarities and «^^Efe^eacesl>et^^eea re-insurance and original 
msarance —Policies ofre-insurince are g-ncr\llv governed h) the rul“S xpper-* 
taimag to the original insurincc wKich u generallj kuoi\a as’’head poUcy”' 
Ulicrc a policy is gov cmed by the lasuraace Act» a policv of rc-imixrance 
should al» be governed b) that Act Where a question arises as to whether 
an insurer has power to make contracts of re*insumncc, its answer would 
depend on whether he has power to make contracts of insurance in relation* 
to the same subject-matter ^ With regard to mispreseniation, non-disclosure 
and warranties the same rule applies to rfi-insurancc as to original 
insurance * 

Although the simiUntics are very close but there is dilTcrencc between 
insurance and re-insurancc The Privy Council has observed that a condition 
in the original policy limiting claims to be made within twelve months of the 
fire occurring does not apply to the contract of re-msurance as the rc-insurcd 
cannot raove in the matter until the actual loss is ascertained between the 
assured and the original insurer over whom he h vs no control, and in proceed¬ 
ings between them he cannot intervene^ Agun, variation m the terms of 
the or ginal insurance absolves the re-insurcr from liability on his policy on 
the principle that “it is one thing for the re-insurcr to trust to the policies 
which the re-insured bad made and another to trust to those he might make 
m future *’* The re-msurer is not liable for costs of contesting an unfounded 
claim* , nor on a compromise made dishonestly or carelessly * 

to Glauses ta re lasurance policies, their interpretation—Glauses 
m re insurance policies specially m marine insurance are varied Glauses, 
such as "to pay as may be paid" or "suing and labouring" may be found 
inserted therein or clauses from original policy, such as "continuation 
clause" or "warehouse to warehouse clause" arc also incorporated m 
re-insurance pobcies Modern re-msurance policies against total loss 
frequently contain a clause binding the rc-msurcr to pay in the event of a 
‘ compromised" or "arranged" loss Sometimes a "follow the settlcuicnls** 
clause is also found inserted m a re-insurance policy ^ 

The clause "to pay as may be paid" precludes the re-insurcr from dis^ 
puting the amount paid by way of compromise provided there was a loss on 
the original policy ** Under the clause "compromised" or "arranged", the 
rc-assured cannot recover Without proving that he was in fact liable to pay 
an actual or constructive total loss, or showing ih'it the orii,iual assured had 
put lorward a bona fide claim lor a total loss, with or Without an alternative 
claim for a partial loss ® Where the "suing and labouring" clause is inscricd 


1 Farsfhingsakt Niittonal v Allofnij'Gfntrral 

(19^) AC 639 lU London County 
Commereiol R4 insuramt (1922) 2 Cb 

67 

2 Sm Note 6 supra and caics cited therein 

3. Homs Inttirants <if TV,to lirik v Kieinta 

Fir. (1907) A C 59 

4 Low r Rhine Insuranos v Ssdgwick (1899) 1 
Q. C 179 per Rigby L J tie also 
A/orwich Umon v Col.niol Aduluai Fve 
(1922) 2 K U 461 

5 AfftrePeUtan Asturanet v Groom, 

^ («92»}41T L R 33 

0 . Urn Assvranet of Toronto V Pools (1003) 
1 K. B 376 Lxetss Insu ones v Aiaihtws 
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Ltd V MaUttws (1925) 31 Com Qai 43 



598 


THE INSURANCE ACT 


[S lOM 


in a re-insurance policy it will be disregarded when it is inconsistent with 
written clauses in the policy Even where there is a series of insurances, this 
clause will not entitle the first re-insurer to recover from the second m respect 
of payments which he has become liable to make to the original insurer by 
Virtue of the “sue and labour” clause in the first rc-insurance policy Similar 
IS also the case with ‘‘continuation” or the “warehouse to warehouse” clause * 


11 Re-msarer’s liability—No liability under a rc-insurance policy 
arises until the amount due to the assured under the original policy is ascer 
tamed Hence liabilityascertainment of it is all that is necessary to 
found a claim under a re-insurance policy It is not necessary for a claim 
upon a re-insurance policy that the ascertained liability has been discharged 
Where a claim under a rc-insurance policy is payable in a foreign currency, 
the date when the original loss was ascertained is the date for fixing the rate 
of exchange ^ 

But to recover from the re insurer the re-assured must prove the loss in 
the same manner as the original assured should have done against the re-asmr 
cd and in an action against a re-msurer he can take all such defences as the 
re-assured could take against the original assured* However, in case of a 
total loss the re-assured need not give notice of abandonment ® 

In case of insolvency of the re insured, the re-insurer is liable to him in 

full and not for the amount which the original assured could recover iro 

him ® Similarly, the original assured has no claim against the re insurer even 
though he paid the re-msured in full on his being insolvent , 

original assured is a stranger to the contract of re insurance But 
the insurer gives the assured a charge upon the policy of w-msurance t 
original assured can recover the whole amount payable by the re-insurcr 
the bankruptcy of the re-msured ^ 

12 Double insurance or over-insurance -—When an asswed 
more than one insurance upon the same risk he is 

insurance In such a case when one policy is msufficient to make good 
loss he can fall back upon another, but if one policy covers his whole 
cannot claim advantage of the other But when two or more persons 
a property declaring their respective interest in the property each _j 

claim the benefit of their respective policies upon the same properly 
Mansfield has observed thus "In case of over-insurance, the different sc 

policies arc considered as making but one insurance, and are good to 
extent of the value of the effect put m risk, the assured can recover on 


1 Halibury a Laws of Eoglsad 2nd Ed 
Vol 22 p 105 

2 i trstchtrung* und Transput A G Dmma 
V Htndp'fn (1934) 39 Com. Cas 154 
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different policies no more than their value, but he may sue the underwriters 
on any of the p ilicies, and recover from those, he so sues, to the full extent of 
his loss, suffering it to be covered by the policy on which he elects to sue ^ 

The application of the principle to rc-msurance may be illustrated 
thus A and R, two insurers grant X and T policies on the property ^ the 
total amount of X and T exceeds the value of ^ , A and B then re-msure on 
r policy, in this case the amount of rc-insurer*s liability will depend upon 
whether the policy T was (t) m addition to X or (tt) in substitution of X In 
case (i) the re insurer will have to pay such proportion of the whole loss as is 
equal to the proportion which the sum insured by T policy bears to the 
whole sum insured by X and / In case (tt) if the original insurers were 
liable on T policy, the rc-insurcr will have to pay up the full amount on the 
policy of rc-insurance * 

13 Sobrogation —Subrogation, m insurance law, is the doctrine by 
which the insurer steps into the shoes of the insured for the enforcement of 
all rights against strangers or third persons who may primarily be liable for 
the loss incurred when the former indemnihes the latter in respect of the latter's 
loss To put the doctrine shortly, the insurer is subrogated to the insured's 
right of action The insured will under no circumstances, unless there is a 
contract to the contrary, be allowed to defeat this right of action of the 
insurer Lord Blackburn observed ‘The general rule of law is that where 
there is a contract of indemnity and a loss happens, anything which reduces or, 
diminishes the amount which the indemmficr is bound lo pay, and if the 
mdemnifier has already paid it then, if anything which diminishes the loss 
comes into the hands of the person to whom he has paid it, it becomes an 
equity that the penon who has already paid the full indemnity is entitled to 
he recouped by having that amount back ^ Brett, L J also observed thus 

‘as between the underwriter and the assured, the underwriter is entitled to 
the advantage of every right of the assured, whether such right consists in 
contract fulfilled or unfulfilled 

Re insurers arc also entitled to be subrogated to all the rights of the 
original insurers, including the rights of the assured to which the original 
insurers are subrogated * , 

14 Re-insurance with Indian re-insurers, Central Government’s 
power —Sub-section (1) enjoins on every insurer to rc-msure with Indian 
re-msurers certain percentage of the sum assured on each policy effected by 
him 


Sub-section (2) empowers the Central Government to specify (t) the 
percentage of the assured on each policy to be re-insured including different 
percentage for different classes of insurance, and (it) the proportions in which 
the said percentage to be allocated among Indian re-msurers In specifying 
such percentage proviso to sub-section 2 (o) provides that it must not exceed 
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aUo S 32 (2) (a) Marine Insurance Act 
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V Burmnd v Rodotanaehi (1882) 7 App Cat 
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30 per cent of the sum assured on each policy Such specification of per 
centage has to be made by notification in the official Gazette In this regard, 
the Central Government has certain duties, namely,— 

(i) It must not issue any notification in the official Gazette notifying 
the specification of percentage or proportion of its allocation 
« or terms and conditions of any business of rc-msurance, unless 

4 before such notification it consults the Advisory Commitice 

constituted under the succeeding section lOl-B, 

« («) It must lay before both the Houses of Parliament every noUGca- 

tion as soon after it ic made > 

*^he Central Government has also been empowered by sub section (4) 
to specify the terms and conditions in respect of any business of re insunnce 
to be transacted under this section and those terms and conditions 
shall be binding both on Indian re-insurera and other insurers But such 
teras and conditions have also to be notified in the official Gazette, unless this 
IS done they will have no binding effect 

15 Re>insaraxice With respect to fire insurance business, sub sec¬ 
tion (3) ~Iii respect of fire insuring business which an insurer carries on m 

^ has been given an alternative method of re insurance by sub section 
(3), that IS to say, instead of re'insurance the specified percentage of the sura 
assured on each ^policy m respect of his business, he hds the option of re insur- 
such^amount out of the first surplus in respe(|t of his fire insurance business 
as he thirtks fit m a way that the aggregate amount of the premiums payible by 
him on such re insurance in any year must not be less than the specified 
percentage of the premium in respect'of the fire insurance business during 
that year In calculating the said percentage of the premium income pro* 
miums on re insurance ceded or accepted should not be taken into account 
and the year should be deemed to mean the period from 1st April, 19s>I to 
31st December of that year 

i I a 

16 Re insurance lo excess of specified percentage permissibility 
of sub section (7)—Sub section (7) permits an insurer to re insure 
with any Indian re-insurer or other insurer the entire sum assured on any 
policy or any portion thereof in excess of the specified percentage as stated 
above 

' f ».*' » 

17 ^'Policy' and * Indian re snsurer defioitson of, sub section 
(®) —“Bohey” as defined in sub section (8) means a policy I'sued or renewed iQ 
respect of general insurance business, i r , fire, marine or miscellaneous insur¬ 
ance business whether carried on singly or in combmatton with one or more 
of them, on or after ihe 1st day of April, l961 in respect of that business trans¬ 
acted m India but does not include a re insurance policy 

'Indian re insurer ’ as defined in this sub-clause means an insurer 
specified in sub-clause (6) of clause (9) of section 9 who carries on exclusively 
re-insurance business and he must be approved as such by the Central 
Government' ~-— 


lOl'B (I) The Central Government shall, for the purposes 
Ad„.o,yCom„„.ec “flection 101-A. constitute an Advisory Cora 
mittee consisting of not more than five persons 
having special knowledge and experience of the business of 
insurance 


I Stt alio Note 5 under S 2 tupra 


S 102] PENALTY FOR DEFAULT IN COMPLYING feof 

, WITH THIS ACT 

f . I r - J ! 

(2) The term of office of, and the allowances payable to, 
members of the Advisory Committee, the procedure to be followed 
by, and the quorum necessary for the transaction of business of, 
the committee "and^ the manner of filling casual vacancies thbreln 
shall be such as may be prescribed , 

‘ J / Note I 


This section Jays down that the ^Advisory Goipmittee should^ consist of 
not more than five persons who must hWc special knowledge and i cxpene ice 
of insurance business and the details of such committee, namely, term of office, 
allowances, procedure of meeting, etc sliould be as would be prescribed under 
the rule ^ In terms of the Act, two Indian insurers, viz India Re-insurance 
Corporation Ltd and Indian Guarantee and General Insurance Ltd have been 
approved to carry on only re-insurancc business A re insurance advisory 
committee, with Shn S K Vaiyapun as chairman, has also been consti- 
tuted a 


part V 

MISCEtXANEOUS 

102 (1) Except as otherwise provided in this Act, any 

p„ ‘ * ., ' insurer, principal agent, chief agent, or special 

toVyrng vith, « agent, who makes default in complying with, or 

m cuMiavtntion ot thii acts in Contravention of, any requirement of 
^ 1 this Act, or of any rule or order made there¬ 
under and, where the insurer is a company, any director, manag¬ 
ing agent, manager or other officer of the company, or where the 
insurer is'a firm, any partner of the firm who is knowingly a party 
to the default or contravention, shall be punishable with fine 
which may extend to one thousand rupees, and in the case of a 
continuing defmlt or contravention uith an additional fine which 
may extend to five hundred rupees for every ddy during ’which 
the default or contravention continues , 


(2) Any provident society aS defined in Part III which mates 
default in complying with or acts in contravention of any require¬ 
ment of this Act or of any rule or order made thereunder and any 
director, managing agent, manager, secretary or other officer o' the 
society who, IS knowingly a party to the default or contjzrerrJ/m 

shall be punishable with fine which may extend to hmd'ed 

rupees or in the case of a continuing default or contra- eatioi v/iih 
fine which may extend to two hundred and fi&. rsoesr fcr every 
day during which the default or contraventioa'cc,'. inuea, ’ 


1 

2 

S 

T" 


Lifiilahcv changes 
Object end scope 


sxNOpm 

5 fmikmini .a 


54 W S8 of ihe Insurance RaJ«» 




-N- 


7G 





602 


THE INSURANCE ACT 


[S 1D2 


I Legislative changes —Sub-section (1) was substituted by Act 
XLVII of 1950 . , 

The words "Any provident society acts in contravention of” 

in sub-section (2) were substituted for the words “jAny provident ^oci y 
which makes default in complying with any of the requirements of , 
by Act XTII of 1941 , the words “any requirement of this Act 
under” were substituted by Act XL\ II of 1950, and the words ‘ or contraven¬ 
tion*' in same sub-section were inserted by Act XIII of 1941 


2 Object and scope —The object of the section is to penalise m 
of every description including' provident societies for making deiau 
complying with the requirements of the Act or contravening any 
of the Act Thf provisions have salutan effect in bringing **^*^*'^^ 4 gjj* 
the persons responsible for managing the affiirs of the insurer or the ^ 

Societies to become cautious in their actions with respect to the 
imposed under the Act, or under any rule or order made under the Ac 

This section penalizes not only the first act or default 
imposition of specific fine but also eveiy continuing act or default by impo 
additional fine for each d ly of default or^contravcntion as it continues 


The English Insurance Gojnpaoiea Act, 1958^ makes 


where "any insurance company which makes default m 


requirements of this Act shall be liable to penalty not exceeding cAy 

pounds or in case of a continuing default, to a penalty not 
pounds/or every day during which ihc default continues, and 
manager, secretary or other officer or agent of the company who is xn » 
a party to the default shall be liable to a like penalty * The 
further provides that when such default continues for a period of three j 
after notice of default by the Board of Trade the default shall be ® 8 _ 
on which the Court may order the winding up of the company m ^ 

With the Companies Act, 1948 * Penalties Jor non compliance with yo p 
Act, 1956, have also been provided m that Act ^ 

3 Applicability —The provisions of this section apply to every 
principal agent, chief agent, or special agunt and every _ to 

as defined in Part HI of this Act and in the application of as 

them certain exception has been made as indicated' in the phrase c P 
oth rivise provided in this Act” which means that where specific ^rovisions 
have been made for non-comphancc'or contravention of the speeme p 
of this Act and such specific provisibns have been made in the 
sections such as sections 103 to l05 of the Act ‘ This section has a 
applied to the Life Insurance Corporation of India i ' 

4 Persons to be penabsed —Persons to be penalised undc^^lbis 
section are— ‘ ^ ^ ^ 

(«) every insurer, whether be IS m individual or it i» a 

firm , in case It being (o) a company any director, 
agent or Its other officer and (?) a firm, any 
firm, but he must be knowingly a party to the del 
contravention , t 


(ii) principal agent 


s XDol the laid A« 
26 I2>cf the laid Act 


374 of the laid Act 
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(til) chief agent, or 

(ip) special agent, and 

(p) any provident society defined in Fart III of the Act including (<*) 
any director, (i) managing agent, (c) manager (rf) secretary 
and (e) other officer of the society who must also be knowingly 
a party to the default or contravention—when a person 
represents diff-rent categories he can be penalised in each 
capacity * 

5 Extent of panishment —^The extent of punishment provided under 
this section IS the imposition of fine which in the cas- of (a) any insurer 
principal agent, chief agent or special agent may extend to Rs 1,00 J , and 
m the case of (b) any provident society defined in Part HI of ih-, Act may 
extend to Rs 500 

6 Continmog default or contravention *>Non-eompUance with 
the provisions of this Act or their contravention has been made a continuing 
wrong and such wrong will continue so long as it is not remedied and hence 
any insurer, principal agent, chief agent or special agent and any provid^’ot 
tocicty defined in Part III continuing such after it has first occurred become 
liable to additional penalty as provided m this section The penalty provided 
IS (a) in case of any insurer, principal agent, chief agent or special agent, 
a fine of Rs 500 for every day during which the default or contcaventiotv 
continues , and (6) in the case of the provident society, a fine of Rs 250 
likewise 

The cxpresion “continuing offence*’ means that it gives rise to a fresh 
offence de dte m dim, so long as the omission, which has been made penal by 
the statute, is not rectified ^ 

‘ 103 (1) Any insurer or any person acting on behalf of an 

p. - insurer, who cirries on any class of insurance 

rCQalty for traniact , ’ ^ i 

ins loiurancc bujines* business in contfaveution 01 anv ot the provisions 
of section 3, section 7 or section 98, or does tny 
one or more of the acts constituting the business 
of insurance in relation to any insurance business carried on m 
contravention of any of the said sections shall be punishable with 
fine which may extend to two thousand rupees 

(2) Any person knowingly taking out a policy of insurance 
with any insurer or person guilty of offence under sub section (1) 
shall be punishable with fine which may extend to five hundred 
rupees 

Provided that nothing in sub-scction (1) or sub-section (2) 
shall apply to the business of re-insurnnce between the head oeffie 
of an insurer in India and the head office of an insurer not 
having an office in India 


(3) Any provident society or any person acting on behalf of 
n p rovident society who carries on any class of insurance business 


I See Zn r» Jf C Panledat Ttpm nlms South 
Inatan Gnnal Atnronet Co Lid 1910 
Mftd 760 


Uaf* V UtTxatherkor Loxmtnfirojan Jattrto!, 
(1962) 2 Cr L J 485 1962 Mau ^ra 

Stl Sliiltv ZTiuga BtWi 19.>> 

(F D) ” 
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m contravention of any of the provisions ofi section 70, section 73 
or section 83, or does any one or more of the acts constituting the 
business of insurance in relation to any insurance business carried 
on in contravention of any of the said sections shall be punishable 
With fine which may extend to one thousand rupees 

smopsjs 

1 Lepslattve changes 4 Person to be penalised 

2 Object and scope 5 Extent of punishment 

3 AppUcability 6 Re insurance exempted 

1 Legislative changes —The words ‘‘carries on'* in sub-scction (1) 
were substituted for the word “transacts** by Act XIII of 1941 , the words 
and/figures ■“section 6’* and “section 97* were omitted by the said Act and 
the words “in relation to any insurance business said sections” were 

substituted for the words “in relation to any such class of insurance business 
by Act XI of 1939 The words and figures “sub-seiition (1) or sub-scction^C^) 
in Proviso to sub-section (2) were subs ituied for the woi*ds “this section by 
ActXniof]941 The word “India** in the said proviso was substituted by 
Act LXII of 1956 Sub section (i) was added by Act XIII of 1941 

I 2 Object and scope —The object of the section is to provide heavier 
penalty for contravention of provisions of section ‘ 3, 7 or 98 in Case of any 
insurer or any person acting on behalf of an insurer and for contravention 
of provisions of sections 70, 73 or 83 m case of any provident society or any 
person acting on its behalf ‘ i ‘ * 

The preceding section 102 provides penalties for contravention of any 
provisions of the Act and contravention ofaections 3, 7, 98, 70, 73 and 83 of 
the Act also comes within the ambit of that section and as heavier penalty 
than that provided in section 102 having been provided in this section the 
contraventions of those sections have to be dealt with herein under this 
section and the contraventions being otherwise provided m this section than 
those provided in section 102 the provisions of this section to those contraven 
lions‘‘arc attracted and provisions of section 102 arc CTcluded because of the 
phrase “cacept as otherwise provided m this Act’* occurring in the said 
section 

Apart from penalising the insurer or any person acting on his behaU 
the section also penalises any person who lakes out a policy of insurance 
With such an insurer with the knowledge that the insurer is guilty of the 
ofTcncc of contravening any of the provisions of section 3, 7 or 98 But no 
such provision IS made in respect of any person taking out a policy with 
provident society even if he knows that the society is guilty of contravention 
of any of the sections, such as sections 70, 73 and 83 of the Act Again a 
re insursnce by a non resident insurer is exempted from such penalty ' 

3 Applicability —Tlie provisions of this section apply to all kinds 
of insurers and to all persons who acton behalf of such insurers and m 
respect of any class of insurance business except the business of re-insuraiice 
when granted by non-resident foreign insurer 

Tlieie provisions equally apply (o all provident societies coming under 
Part Ill ofthe Act and all penuns acting on behalf of such socieiies and 
II respect of any class of insurance business. 
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' E,-) 

The provisions herein have also been made applicable to all policy¬ 
holders who knowingly take out policies of insurance with such insurers who 
are guilty of the offence of contravening any of the sections, such as 3, 7 or 98 
of the Act «. ^ I 

The section also applies to Mutual Insurance Companies and Co-opera¬ 
tive Life Insurance Societies, and has been made' applicable to the Life 
Insuraricc Corporation of India h 

4 Persons to be penalised —Persons to be penalised under this section 

arc— Ilf 11 /', 

(i) any insurer, whether Indian or foreign, whether incorporated or 

not, whether a firm or an individual and any person acting on 
behalf of such an insurer of the above description He can only 
be penalised on the grounds that he (a) carries on any class of 
insurance business contravening * the provisions as regards 
registration and as regards deposits contained respectively m 
sections 3 and 7 of the Act, or (J>) does any one or more of the 
acts constituting the business of insurance in relation to that 
insurance business where contraventions of those provisions 
have been made , ' * 

(ii) any mutual insurance company or any co-operative life insurance 

-< society and any person acting on behalf of such a company or 
the society, as the case may be, who (a) carries on the business 
of insurance contravening the provisio,ns as regards deposits 
contained in section 98 of the Act, or (6) does any one or more 
of the acts constituting the business of insurance in relation to 
that insurance business where contravention of the said 
provisions have been made , 

(«i) any policy holder who knowingly takes out a policy of insurance 
with any insurer, mutual insurance company or co-operative 
life insurance society or with any person acting on behalf of 
any of them guilty of contravening the provisions of section 
3 or 7 or section 98, as the case may be , ^ 

(»o) any provident society or any person acting on its behalf who 
(fl) Carnes on any class of insurance business contravening the 
provisions as regards registration, or deposits or actuarial 
examination of any schemes as contained respectively m 
sections 70, 73 and 83 of the Act, or (6) docs any one or more 
of the acts constituting the said business m relation to insurance 
business carried on contravening the said provisions of the 
Act 1 

5 Extent of ponislitnent —The extent of punishment provided under 
this Act vanes from insurer to policy-holder and from insurer to provident 
wcicty The punishment provided by this section is the imposition of fine, 
tne maximum extent of which as fixed in this section is— 

(i) in case of any insurer or any person acting on his behalf, Rs 2,000 , 

(li) in case of any mutual insurance company or co-operative life 
insurance society or any person acting on behalf of either 
Rs 2,000 , * 

(ill) in case of a policy-holder knowingly taking out a pohev 
Rs 500, and j 
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(iv) iin case of a provident society or any person acting on its b“half, 
. . Rs 1,000 


6 Reinsurance exempted—As has already been noticed in Tart 
IV-A, supra, that re insurance is also a class of insurance business and hence 
any contravention of the provisions of those sections mentioned m the section 
may well bring such re-insurer within the mischief of this section But 
proviso to sub-pection (2) of this section makes the provisions of sub-sections 
(1) and (2) ihercin inapplicable to the business of re-insurance where such 
business IS between the head office of an insurer m India and the head office 
of an insurer who has no such office in India, that is to say, the business of 
re-insurance contemplated m the proviso is between two insurance offices, 
one of whose head office is in India and the head office of the other is outside 
India, and such a business of re-insurance is exempted from the mischief of 
this section But where the business of re insurance is between the tivo 
insurers whose respective head office is in India and where the contraventions 
contemplated by this section are committed by any one of them, both 
would become liable to penalties provided herein, the insurer contravening 
the provisions being liable to a fine not exceeding Rs 2,000 and the insurer 
taking out a policy with him knowing of the said contravention being liable 
to a fine not exceeding Rs 500 


104 Whoever, in any return, report, certificate, balance- 

o r r, sheet or other document, required by or for the 

Penalty for false state , c ^ 

«ent HI docutnem purposes ol any of the provisions ol this Act, 
wilfully makes a statement false in any materul 
particular, knowing it to be false, shall be punishable with 
imprisonment ior a term which may extend to three years, or 
with fine which may extend to one thousand rupees, or with 


both# 


, Notes 

The penal provisions of this section are more stringent than the 
sions made in the preceding sections 102 nd 103 The penalties provided 
heiem arc (o) Inflicting of punishment of imprisonment not exceeding 
years, or (6) imposition of fine not exceeding Rs I 000, or (c) inflicting both 
the punishments of imprisonment and flne 

The offence for which the said punishment has been provided is wilfully 
making a statement false m any material particular knowing it to be false 
with respect to any return, report certificate, balance sheet or other document 
required by or for the purposes of any of the provisions of the Act 

The person to be penalised under this section may be any person who 
makes the statement false jn material particular knowing it to be false and 
15 responsible for the return, certificate balance-sheet or other document 
Thus, apart from the directors the managing agents, manager, secretary, any 
partner or proprietor, an auditor or an actuary or any principal officer of the 
insurer becomes liable to the penalties under this section 

Section 27 of the English Insurance Companies Act, 19o8, also provides 
that if any account balance-sheet nbstract statement or other document 
required by any provision of that Act other than section 14 thereof is fals“ »n 
any particular to the knowledge of any person who signs it, that person shall 
be guilty of a misdemeanour and shall be liable on summary conviction to n 
fine not exceeding fifty pounds 
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‘ i PROPLRTY , 


Regarding prosecution under this section by the State Government on 
obtaining the requisite sanction from the Advocate-General, section 107 
post under Note 4 and the cases cited therein „ ^ 

This section has been made applicable to the Life Insurance Corporation 
ofIndia • 


105 (1) Any director, managing agent, manager or other 

,, ^, officer or employee of an insurer who wrongfully 

wirhoidmJpropSir°' obtains possession of any property of the 
insurer or having any such property m his 
possession wrongfully withholds it or wilfully applies it to purposes 
other than those expressed or authorised by this Act shall on the 
complaint of the Controller made after giving the insurer not less 
than fifteen dayb’ notice of his intention, or on the complaint of 
the insurer or any member oir any policy-holder thereof, be‘ 
punishable with fine which miy extend to one thousand ^rupees 
and may be ordered by the Court trying the offence to deliver up 
or refund within a time to be fixed by the Court any such property 
improperly obtained or wrongfully with held'or'wilfully misapplied 
and in default to suffer imprisonment for a period not exceeding 
two years > ' » 


I (2) This section shall apply m respect of a provident society 
as defined in Part III as it applied m respect of an insurer 
SYNOPSIS 

1 LegtslaltM (hangts 4 Ptrsons eompetent to tomjilain , 

2 Object and scojie 5 Persons to be complained against 

3 Applicability ‘ ‘ b Extent ojpunishment 

1 Legislative ebanges—This section was substituted by Act LIV of 
19 j 5 with effect on and from Ist November, 1955 ’ 

2 Object and scope ^Thc object of the section is twofold It provides 
penally for wrongtuUy obtaining or withholding property of the insurer by 
any person standing m the position of trust lo that insurer and also a speedy 
recovery of that property on pam of imprisonment The section enumerates 
the persons against whom prosecution for ihe oftence can be brought and also 
the persons who are competent to institute such complaint It lays down 
the punishment that can be infhcted upon the offender and empowers the 
Court to order delivery of the property so obtained detained or wilfully 
misapplied and in default to pass sentence of imprisonment 

r By sub-section (2) the provisions of this section have been more 
applicable to provident society as defined in Part ill m the saine way as they 
aro applicable to an insurer ^ 


- i 3 Applicability —The provisions of this section apply to any director 
managing agent, manager or other officer or employee of'^ny insurer or a 
piuvident society as dehned in Part Ill of the Act and Will apply only and 
only when he (a) wrongfully obums possession of any property, or fM havjno- 
an> such property in his possession (i) wilfully withholds it, or («)^ wilfullv 
applies It to purposes other than those expressed or authorised by this Art 
A he section has been made applicable to LifeTnsurancc Gorporaiioa of India 
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4 Persons competent to complain —TTic persons who can make a 

cbmplamt For the offence tinder this section are (i) the Controller who must, 
before making a complaint, give the insurer at least 15 days'notice of his 
intention to make a complaint, (li) ihc insurer himself or itself, («t) any 
member, when the insurer is a company or a society, or (ip) any policy bolder 
of such insurer Except the persons aforementioned no other person is 
competent to make a complaint under this section i 

5 ' Persons to be copiplained against —Person or persons against 
whom a complaint under this section can be made arc (i) any director, (li) 
managing agent, (ill) manager, (to) other ofljccr, or{r) any employee of the 
insurer or of the provident society, when he wrongfully obtains or withholds 
or misapplies the property of the insurer or the society 

6 Extent of pnolahment —Punishment provided for the offence 

undcrithiS section is a One not exceeding Rs 1,000 and where the Court orders 
delivery or return of the property within a time fixed by it and when there is 
a default in complying with the said order within the time so specified 
i further punishment is provided which is by way of imprisonment nM 
exceeding two years, that is imprisonment by way of punishment cannot be 
inflicted at the first instance and it can only be resorted to when the offender 
does not deliver or return the property so ordered by the Court within the 
time fixed by it ,, , ^ 

106 (I) If, on the application of the Controller or an 

o r/. .. j Administrator appointed under section 52A or 

Power of Court to order i ». u . 

restoration of property of nn iDsurer or any policy-holder or any memoer 
insurer or compensation of an insurance company or the liquidator of 
m certain cases insurance company (in the event of the 

insurance company being in liquidation), the Court is satisfied,— 
(a) that any insurer (including in any case where the 
, y insurer is an insurance comp^any any person who 

has taken part in'the promotion or formation of the 
, insurance company or any past or present director, 
^ ' manag'ing agent,' manager,"secretary or liquidator or 

any officer, employee, or agent of the insurer,— 

(s) has misapplied or ‘retained or become liable or 
become accountable for any money or property 
^ of the insurer , or 3 i f j i j i 

(*f) has been guilty of any “misfeasance or breach of 
trust in relation to the insurer , or 
‘ (6) that any person, whether he as or has been in any way 

connected with the affairs of the^insur^ or not, is in 
, wrongfuljpossession of any money or property of the 
insurer or having any such money or property in his 
I possession wrongfully withholds it or has converted 

I • ft to any use other than that of the insurer , or 

' (c) that by reason of any'contravention of the provisions 

' j of this Act, the amount of the life ’mnee fund has 
been diminished , 
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TheOoxirt may examine any soch insurer, directo'r, manag¬ 
ing agent, manager, secretary or liquidator or any such officer, 
employee or agent of the insurer or such other person, as the case 
may, be, and may compel him to contribute such sums to the 
assets of the insurer by way of compensation in respect of the 
misapplication, retainer, misfeasance or ^breach of trust as the 
Court thinks fit, or to pay iuch sum as may be found diie froiH 
Mm in lespect of any money'or property of the insurer for which 
he IS liable or accountable or to restore any money or property of 
the insiirer or any part thereof, as the case may be, and wherj 
the amount of the life insurance fund has been diminished by 
reason of any contravention of the provisions of this A» t, the 
Court shall have power to assess the sum by which the amount 
Of the fiind Jaas been diminished and to order the person guilty 
of such contravention to contribute to the fund the whole or any 
part of that sum by way of compensation} and jn any of the afore¬ 
said ca§e the Court shall have power^to oruer interest to be paid 
at such rate ahd from such time as the Court may deem fit 


(2) Without prejudice to the provisions contained m sub- 
sectibh (1) or sub-sCction (3), where it is proved that any money 
or property of an insurer has disappeared or his been lost, the 
Court, shall presume that every person in charge of, or having a 
disposing power over, such money or property at the relevant 
time (lyhether a director,,manager, pnncipal officer or any other 
officer} has_)3ecome accountable for such money or property within 
the , meaning of sub-clause (a) of sub-section (1), and 

the provisions^of^lhat subsection spall apply accordingly, unless 
such ^person proves Ihat'tHe money ^or'propertv has been utilised 
o^jdisposed of jii ^he ordinary course of the business of the insurer 
5-nd^fdr the purpose of^that business or tKa\ he‘ to‘ok all reasonable 
sup’s to prevent^ the disappearance or loss'of such money or pro¬ 
perty or otherwise sdtistactonly 'accounts for suCh disappearance 
or loss 


, (3) ^Where the insurer is ah insurance company and any of 
me actsjrgfepred to in clauses” (o), ()>) and (c) of Subsection (1) has 
b^en commuted by any^ person, every Iperson who was at Ifie 
relevant time director, jnsmaging ,agent, manager, liquidator, 
secretary or other officerpfjthe insurance company shall, for, ihe 
purposes of that sub section, be de^ed to be liable for that act, 
unless he proves that the act was corhmitted without his consent 
or connivance ^‘hd was hot facilitated by'any^ii'^ilect or omission 
on his part' ' ^ ^ ^ ^ 

Ui ^ (4) vJhere any smge of'*tlie proceedings against any 
P**^on under ^is section (hereinafter^referred to as" the delinquent), 
the Court is satisfied by affidavit or otherwise— 

” / ■' 
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(а) that a pnma facte case has been made out against the 
the delinquent , and 

(б) that It IS just and proper so to do in the interests of the 
policy-holders of an insurer or of the members of the 
insurance company, ‘ 

the Court may direct the attachment of— 

(*) any property of the insurer in the possession of the 
dehnquent, 

(t») any property of the delinquent which belongs to 
him or IS deemed to belong to him within the 
meaning of sub-section (5) , j 
(» ») any property transferred by the dehnquent within 
two years before the commencement of priced- 
jngs under sub-section (1) or dunng the pendency 
of such proceedings, if the Court is satisfied 
bv affidavit or otherwise that the transfer was 
otherwise than in good faith and for considera 
tion 

(5) For the purposes of sub-section (4), thci following classes 
of property shall be deemed to belong to a dehnquent,— 

(а) any property standing in the name of any 

which by reason of the person being connected wi 
the delinquent, whether by way of relationship 
otherwise or on account of any other relevan 
circumstances appears'to belong to the delinquent, 

(б) the property of a private company in^’respect of t e 

affiairs of which the dehnquent by himself or throve 
his nominees, relatives, partners or persons interes 
in any shares of the company is able ^ to exercise 
IS entitled to acquire control, ^t^hether^ direct or 
indirect - - ^ ^ 

^ Explanalton —For the purposes of this section a 

shall be deemed to be a nominee of a delinquent, if, Whet 
directly or indirectly, he possesses on behalf of the r *ue 

may be required to exercise on the direction or on behali oi 
delinquent, any right or power which is of such a nature as 
enable the delinquent to exercise or to entitle the delinquen 
acquire control over the company’s affairs 

(6) Any claim to any property attached ‘under ^bis ^ section 
or any objection to such attachment shall be made by^nn app 
cation to the Court, and it shall be for the claimant or 
to adduce' evidence to show that the propeHy ’is not liable 
•attachment under this section, and the Court shall ’proceed ^ 
investigate the claim or objection ib a summary mannei" ' 
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(7) When disposing of an application under sub-section (1), 

the Court shall, after giving all persons who appear to it to bfc 
interested in any property attached under tins section un oppor¬ 
tunity of being heard, make such order as it thinks fit respecting 
the disposal of any such property for the purpose of effectually 
enforcing habihty under thii section, and all such persons shall be 
deemed to be parties to the proceedings under this section ■* 

(8) In any proceedings under this section the Court shall 
have full power and exclusive jurisdiction to decide all questions 
of any nature whatsoever arising thereunder and, in particular, 
with respect to any property attached under this section, and no 
other Court shall have jurisdiction to decide any such question 
m any suit or other legal proceeding 

(9) In making any order with respect to the disposal of thb 

property of any private company referred in clause (6) of sub¬ 
section (5), the Court shall have due regard to the interests of all 
persons interested in such property other than the delinquent and^ 
persons referred to in that clause , 

(10) This section shall apply notwithstanding that the act' 
IS one for which the person concerned may be criminally liable 

(11) In proceedings under this section the Court sh 11 have 

all the powers which a Court has under section 237 of the Indian 
Companies Act, 1913 < 

I * ■’ 

(12) This section shall apply in respect of a provident 
society as defined in Part III as it applies in respect of an insurer 

(13) On and from the commencement of the Insurance 
(Second Amendment) Act, 1955, the Court entitled to exercise 
jurisdiction under this section shall ’ be the High Court vvjthm 
^vhose jurisdiction the registered office of the insurer is situate 
(herem^ter referred to as the High Court, and any proceedings 
under this section pending at such commencement in any Court 
other than the High Court shall, on , such commencement, stand 
transferred to the High Court 

(14) The High Court may make rules providing for— 

I (a) the manner in which enquiries and proceedm^,s may 
be held under this section , 

(^) any other matter for which provision has to be made 
for enabling the High Court to effectively 
Its junsdiction under this section 
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sr/fopsis 

1 iLegtslattvt changes 8 Powers ojtht CqutI 

2 Object and fcop« (A) DtsereUonarj powers 

3 AophcabiUly (B) ppjo/r to attach 'any properly 

4 Persons competent to apply and (0) Pow^r to ptoitute 

’ against whom appiieatton eati''be ~ oJUers on4ptrions * '' 

made~' f ' (D) Mbniatory'power's 

5 Grounds of apphtalion 9 L\abtltty undtr the seitm t sttb^s 

(A) Misfeasance meaning of Uon (3) 

(B) **Bfe 2 eh of ttusP* 10 DartPen of proof mk-settm (2) 

ip) ''O^ceP'^ rneanxng of 11 Classes of property (^stms^ 

^ Condiltons for appltcalton t tht belong to delinquent. 

seclton *' ' ' (A} of a deltMueol 

/ Foundation of Court's jurisdiction^ ‘'nQanlngoJ ^ ^ \ 

hnd Its nature (f) “ReTafioi'^ meaning of 

1 Legislative changes —^This section was substituted by Act LIV 

1955 with c|iect frona tat November, 19^5 f * 

2 pbject and 3Cope-*Thc ol^ct of the section « to confer plcaa 
{igw-rs on the High Court over any insurer or any of its ofBcpr, 

agent or on any person whether he is has been in any 
the affairs of the insurer or no< or when the insurer is a Wmpany, ph dire 
tor, past or present, managing agent, managed, secretary'of’ liquidator 
promoter in the matter of ordering restoration of property of insurer ' 
compensation when h'c or any of Ihem has toisipphed W retained ariy ptopet 
or diminished the life insurance fund or is guilty of -oriDreat 

of trust in relation to the insurer 

The scope of the previous section prjor to thie present one was ‘reswch 
only to cases where diminution of the life insurance fund has"occurred due 
some action on a contravention of the Act but the scope^df this Section hash® 
enlarged to include withm its ambit all possible cases of misfeasance 

This section empowers the High Court to attach (fl) any property oft! 
insurer in the poisefsion bT the'deTiciquent (b) ah^''J>rcipcrtybrthe delinqUei 
which belongs to him or which although ostensibly standing in the name < 
any other person (including a private company which 'is controlled by t 

dehpqucntj really belongs to biro, and (c) any property transferred jW j? 
dclroquent witbin two years beforcf the comrocnccmcnf of (he 
dgainst him or ^during the "'pendency of such pro'ccedin'gs 

The section containj highly drastic provisions with a view to P.^^/ 
defalcations of,the funds and properties' of insurance companies It 
every person having an interest m the company ‘ such as, any polmy-bOldC 
meniber or'liquidator, in Addition to the Oontroller or the Adinimstratoj,j 
move the court by way of application to take'^iction under this section 

Sub-se^tion (2) provides a rule of evidence by placing the burfc 
of proof iTpdh the dehnquent''to prove lhal'th'e money'or properly‘has bee 
utilised or disposed of in the ordinary Course of business and that he took a 
reasonable steps'''*to present'the ’disappearance or 16 sS or speh monc 
or property ^ f • ' ' 

Sub-section (4) empowers the court to order attachment before jud| 
tnent of the properties ot the insurer and orthe"delmqUe’ht of^properm 
transfetred by him within two years befote the ''commencement of th 
proceedings against him 
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The section his conferred powers on the court, amongst others, as 
follows * '* "* ^ - 

(i) to investigate any claim or objection in a summary manner to the 
attach^ property or properties put forward 'by any claimant or 
objector» > 

(it) to give all persons interested in the attached property an oppor- 
tunity of being heard ^orc disposing of the ^pphcation , 

(tit) to decide a|( questions of any nature whatever arising with 
respect to any attached property or arising but of the application 
made under this section , and ^ 

(to) to make such order respecting the disposal of the attached property 
/ for the* purpose of effectually enforcing any' liability under 
the section The order which the court makes under this seo 
fion'has been made final and no other court shall have any 
jurisdiction to'* decide any question relating ^thereto'in any 
suit or legal proceeding The court has also been invested with 
nll'the powers Which a'court; undfcr’section '237 ofthfe 'Indian 
Companies Act} 1913 (corresponding to'^s'^ctlon 545, Companies 
I Act), possesses, that is, it can directithe prosecution of the delin¬ 

quent when It appears to it that be has been guilty of any 
ofieoce in relation to the insurer 

On and from the 1st November, 1955, t #, the day of the commcnce- 
mctit of the Insurance (Second Amendment) Act, 19 d 5, the District) Gourds* 
jurisdiction to inmate any proceeding under this section had been abolished 
and such jurisdiction has been vested in the High Court which alone 
can exercise jurisdiction over proceedings under this ’lEectioa and all 
proceedings pending on the said date^ in any other court Stand transferred 
to the High CToutt having jurtsdictioif over Ihe‘insurer m“its tdrntory'where 
the registered office of the insurer ss'situate ’ ' ^ 

The High Court has fbrther been empowered to make rules providing 
for matters to ' enable it to''Effectively exercise its jurisdiction under this 
section- The provisions of this section may be coihpared with the provisions’ 
lAntaincd in sections 477, 478,519 531, 531 A, 533> 583, 540, 541, 542, 543, 
544 and 545 of the Companies Act, 1956 i - i t > i 

3 A^plicablltcy —The provisions of this section, apply to all insurers 
including where the insurer is a cbmpany incorporatcd'lindfir thfe‘ Companies' 
Act ani^ also to the provident society as defihed in Part IH'of the'"Act 

4 Persons coospetenC to apply and against whom application 
can be made—Pcrs6ns''competent to 5pply under this section’are (i)'thu 
Controller, (ti) the Administrator appointed under section 52A 6f''the Act, 
(in) the insurer, (w) any policy holder, or’ (o) any member of an insurance 
company, or (m) the liquidator of an insurance company in the event ofthat 
company being in liquidation 

Persons against whom an application under this section can be made 
arc— 1 » I »- vv» T) ^ 

(i) any insurer or (li) any of its («) officer, (6) employee, or («)»agciit, 

(«) where the insurer is an insurance company,— ' ^ 

(c) any person who has taken part in the promotion or ^ 

’ ' ofthat company, the promoter, ’ a/ v 
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(6) any director, past or present, ^ ' , 

(c) managing agent, 

(d) manager, 

(0 secretary, or 

(/) liquidator when the company is in liquidation, or 
(«i) any person, whether connected in any wa^y with the affairs of the 
insurer or not wrongfully retaining or possessing any money or 
property of the insurer . 

The section has been made applicable to the Life Insurance Corporation 
of India ^ 

5 Grounds of application—^Whei^ an application under this section 
is directed against an insurer or any of its officer, employee ^or agent or against 
any past or present director, or promoter or managing agent, manager, secretary 
or liquidator, the grounds upon which such application must rest are— 

(t) that he has misapplied or retained or/become liable or accountable 
for any property or money of the insurer, or 
(ii) that he has been guilty of any misfeasance or breach of trust in 
^relation to the insurer, or ' 

(tii) that by reason of any contravention of the provisions of this Act the 
amount of the life insurance fund has been diminished 
Where such application IS directed against a third party it must rest on the 
grounds that— 

(0 he IS m wrongful possession of any money or property of the insure^ 
or having any such money or properly in his possession, 

(ii) he wrongfully withholds it, or 

(ill) he has converted it to any use other than that of the insurer 

(A) **Mtsfeasanee'\ meaning of —The word ‘misfeasance' “covers 
misconduct by an officer of the company as such for which such officer 
have been sued apart from the section *'* Thus, allotment of shares witnoiu 
receiving allotment money, or distribution of dividends out of capital an 
other funds not being profits, or a wilful contravention of the provisions o 
the Act or omission by directors to come to any conclusion whatsoever on an 
important piece of business duly proposed for the decision of the Board or a 
director being a party to a calculated or deliberate fraud, come within the 
meaning of‘misfeasanceA misfeasaoce proceeding being in the nature s 
n suit and not being crinuDal or quasi criminal, can be compromised or 
in accordance With the provisions of Rule 3, Order XXXlll of C P Code ^ 
dies With the death of the delinquent and the liability cannot be enforced 
against his legal representatives ‘ In winding up a misfeasance summon* 
abates on the dissolution of the company^ 

InurtngslenCcUonMill Co (1696j t Cb 3 Vedtlal v Thakortld I L. R (1951) Co® 
33l Per Vaiigban Willum* J /« lA# 79 . 

metier of tndo-Bvma Induitrur 1956 Cal 4 h to Peerdan Juhermtt Bank (1958) 2 M I* 
618 J 167 j 1958 Coro Ca c* 546 

2 Karaeht Bank Ltd v SAm^am 143 I C 5 Iitro Letnt and Smart Lid 24 Com Cases 

713 s 1933 Sind 103 In the mailer ^ Union 268 For oiler instances of misfeasaoce 

Bank AltahoboJ 47 All 669 19^ All m Re/> ational Fundt Atsarant* Co (1873) 

5\9 I In ro Cttr E^tlaNt Ptro Tnsvrenti Co lOCh D 118 RtCapeBrolon Co (1885) 

(1925) I Cb 407 1 Jndtan Stotts Bant Ltd 29 Ch D 79 j CoaU v Crettland (1904) 

▼ Kuna» Sotier Singh, I C S3 1934 20 T L R 800 Mexhamf Grant (I90C) 

AU 855 1 Q, n 88 
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or hardship IntlidteS upon the ihir^ person who is called upon to appear 
There cannot be an order, against the directors en masse for all ads o 
misfeasance without specific finding against each individual as rcgar s 
his responsibility for the particulair acts of nusfeasancc ' BUt these 
are irrespective of any criminal liability of the person concerned inc 
section dobs not contravene t Article 20 (3) of-Ihe^-, Constitution,® qu^cstions 
cannot be Refused to be Answered on thq ground, that the answers may 
incrirriinate the person examined if they arc necessary for the case 


8 Powers oi* the Court —^Th'c Court has been invested with numcrou 

powers under this section some of which are discretionary while some are 

mandatory, but the powers must be exercised w>th this end in view that it ca 
eflectually enforce any liability under this section 

j (A) ^ Dtserettonary powers Central —The Court has been given discre¬ 
tionary powers— I < j r 1 i I '■ 

(i) to examine any person or persons against whom an application has 
been made by the person or persons mentioned in the scctio , 

(ii) to compel him to contribute such sums to the assets 

insurer by way of compensation in respect of the misappuc 
tion, retainer, misfeasance dr breach of trust, *' ^ 

(«i) to compel kim to pay such suni^as rnay, fee found due from 
him in respect of any money ^or,, property of the insure 
,, ^ which he is liable or accountable ) or ^ ^ h i, i 

(«e) to compel him to restore any money or property of Ihc insurer 
or any part thereof 

'(fi)tPower to attaeh eflypro/wriy-^Thc Court has also been conferred 
discretionary power to direct attachment pf (0i any property of the 
possession of the delinquent, (ii) any property of the delinquent belongi g 
deemed to belong to him, and (wi) anyoproperty ^iransferredj by pipi 
tVYo years before the commencement lof the proceedings under this sectio 
during the pendency of such proceedings ' 

1 But such order of attachment qan bp, road? whcn,the Court j* 

satisfied upon affidavit or otherwise that (e) a pr;;po/a«i case has begn 
out against the delinquent and if it is just and proper 90 to^do m pc j.nlcrc 
the policy holders of an insurer or of the members oj the insurance comp 1 

(^). P^tfJ^o^ProSecute delinquent offieers and persons —tinder 
of this section, the Court has been eivco"all the ^powers which a Court 
under sectfon 237 of^the tndian , Cooipaniqs Ac^, I9l3, corresponding 
section 545,of the Companies Act, 1956 Hence where it Appears to the „ 
in the course oJ the proceedings under this sActidn thai any past or presc 
officer has been guilty of any ofiencffin relation to the insurerrit may eit 
on the application of any person interested in the proceeding or 
motion to direct the liquidator (when insurance company,is i^< 
cither, himself to prosecute the pfTeoder or to refer the matter to tn 
Controller or the Registrar® ' * 


1 In rt C$n!rd Cdtvlta Bank Ltd 69 C W N 
40? » 1959 Cal 625 <^thl pqjiddcr 
Ari/^JTcnulA 195 ^Co(D Cases 171 

2 ‘SnlnJv'Bumt ladusintt Lid, 1056 Cal 

648 ,tafifa 

3 /■ rt Cntral CalevHa Bank Lid'' supra, 

4. RaJttuU (1929)1 Cb IWi Bt MhsrlM, 


(f9t2) 2 K B 25J R* 'PogB (l927)2 

See SaiUndta Pf'alk v Slats 59 C 'V N 1 ’ 
1955 Cal 29 DkirtndranaSk V Jamnf 
Kanla 1958 Cal 163 Dr Sa\ltnirona» 
▼ Jasoda 1959 S C 
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(D) MaMtH}piwirs —Thu section abo confers certain porrets on the 
Court which it must exercise in the circumstences mentioned thcrcui Its 
mandatory powers are as follows— 

(i) in case where the amount of the life insurance fund has been 
diminished, U must (a) assess the sum by which the amount of 
the fund has been diminished, and (h) ordfer the person guilty 
of it to contribute to the fund the whole or any part of that 
sum by way of compensation, ‘ 

(«) m all Cases, it has power to order payment of interest at such rate 
and from such time as it may determine , 

(ti^ in case of attachment of property, u must— 

'"mamcT. *''' ^ “'dcction, if any, m a summary 

^‘'®‘prQ«r^tranr'’V‘’‘’'"r?“'‘“ """wted m any such 
p operty an opportunty of benig heard , ' 

<hc purpose'^ eftc/ulii*''' property for 

Ihis section. 'nforcmg any liability under 

‘'’i>s'«ion'g“n«a‘ily“Jd™"5 “nder 

1 " particular, aud ’ ° ''Earding attachment of property 
(0 give due regard to it,* 

!och property other 4°i^he°de?'' m 

, u,g,g,^ * '•■'teof and persons m 

or retention (3) -Apart from the 

“r'd ^ “ <h' ’S' Bn™" Ae"st.‘r^unt 

^"dfrumtheUabr P«t R „ ^"^nd was not facilnated by any 
ofthe P^nfAat he can b 

'"“Powers the court 

It to ajj ,L (2) til proceedings '"''J {9> J .liT** 

onlv^'” “'3 th l ,bV‘«"»>HanVof octed reasonably ,;?,c • f;! 

court which blurt m ws'*?“ae he ought taicW ”o<» f i i 

.1 . ^5 J^tlsdiction In ^ auch proeeedinga arc y 1 i-- 

'r laolioo dioie procoS,Erant him Jehef in respect 
b'oiaal pni rel,°f ''TS> » There is a d.ffefjf'dr* 

^ So tu-s. i The R scelioo can ^r«**,^* '* 

‘“Siven.!®? ^ '»liilctheAiri“^''E'’^“»*'‘“’t?^".?' ' 

'T''r~-----^i!Sainitct4i ,f’>J'*ad High e 

' Sm s jTT “ “ability relief ^ 
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against possible claims which the petitioner may apprehend to be inadcagaimt 
him' Relief may also be given under this section where the Qiicclors 
applied the funds of the company honestly believed to be within th'ir 
powers but ultimately held to be ultra tnrrs ® ^ 

10 Burden of proof subsection (2)—The burden of proof as laid 

down in the Evidence Act (I of 1872) means, “whoever desires any Court to 

give judgment as to any legal right or liability dependent on the existence oi 
facts which he asserts must prove that those facts exist When a person is bcun 
to prove the existence of any fact, it said that the burden of proof lies on tba 

person*’® Thus, where a person competent to apply to the court against any 

person who can be complained against under this section ordinarily 
prove that the person complained against has committed the act But ^ 
section (2) of this section makes a departure from the said rule ofcviden 
The sub-section provides that where it is proved that any money 

of an insurer has disappeared or has been lost, the Court shall presume 

every person in charge of or having a disposing power over, such money 
property at the relevant time, whether he is a director, manager, 
officer (or any other officer) has Income accountable for such money 
within the meaning of this section What this sub-scction requirw 
only loss of property or money of the insurer is to ^ 

need not be proved to have been committed by the person pioccMcu ag 
but the court shall presume that the said person is responsible for toe loss 
hence is liable under this section 

The expression “shall presume” has been defined in the Evidence Act 

thus, “Whenever it is directed by this Act that the court shall 
It shall regard such fact as proved, unless and until it is disproved « » 

sub- section (2) further provides that the person proceeded against id ^ 
be exonerated from becoming liable under this section must prove t . 
money or property has been utilized or disposed of in the orditmry ^ 

that business or that he took all reasonable steps to prevent the disappe 
or loss of such money or property or otherwise satisfactorily account lo 
disappearance or loss, m other woids, the burden of proof rests on him to p 
that he was not responsible for the low or disappearance proved in the ca 

11 Glasses of property decaaed to belong to delioquot 
(5) —The following classes of property are, for the purposes of attacnmc 
Court under this section, to belong to the delinquent— 

(fl) any property standing in the name'of arty person ^ 
ted With the delinquent cither by blood or marriage or 
wise or when therr exist circumstances which wouia g ^ 
appear that the property belong to the delinquent, 
tenamt will come under this , ^ 

(4) the property ofa_prjvate company in respcct^of wbicli the 
queqt IS able to exercise or is entitled to acquire 
directly, or indirectly by ihimsclf or through his no 
relatives partneri^ or pcrsQns interestpd n) shares 
company in i » ' ‘ 

(d) Momtnee of a delinquent meamng of Explanation to ju^ch" 

The nominee of a delinquent means a person who posscis's on behaU o 


I Urt Filmttm PnvaU LU (1959) Com Ch M3 

C«Ki3l(Dom) 3 S lOI of tbe laid Act. 

RtClofiJtts Patnl Asphdu C« , (1921)1 4 S 4oftbeiaid Act 
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delinquent any right or power which wof such a nature as to enable the 
delinquent to exercise control over the «)mpany’s affairs or who may be 
rcquired’to exercise on the direction or on behalf of the delinquent any right 
or power which is of such i nature as to entitle the delinquent to acquire 
^ontrol over the company's affairs 

(B) ‘*Relattve'\ meaning of —Section 6 of the Companies Act, 1956, pro 
vides, “A person shall be deemed to be a relative of another if, and only if, 
(a) they are members of a Hindu undiviled faonly, or (b) they arc husband 
and wife, or (c) the one is related to the other in the manner indicated in 
Schedule I-A" The list of relatives as given in Schedule I-A is reproduced 
below 


1 

Father 

19 

Brother (including 

37 

Mother’s brother’s 

2 

Mother including 


step-brother) 


Wife 


step mother 

20 

Brother's wife 

38 

Mother’s sister’s 

3 

Son (including step¬ 

21 

Sister (including 


husband 


son 


step sister 

39 

Brother s son 

i 4 

Son’s wife 

22 

Sister’s husband 

40 

Brother’s son’s wife 

• 5 

Daughter (including 

23 

Husband's father 

41 

Brother's daughter 


step-daughter 

24 

Husband’s mother 

42 

Sister’s son 

6 

Father's father 

25 

Husband’s sister 

43 

Sister’s daughter 

7 

Father’s mother 

26 

Wife’s father 

44 

Father's brother’s 

• 8 

Mother’s mother 

27 

Wife’s mother 


Son 

9 

Mother’s father 

28 

Wife’s brother 

45 

Father’s brother’s 

10 

Son's son 

29 

Wife’s sister 


daughter 

\n 

Son’s son's wife 

30 

Wife’s sister’s hus¬ 

46 

Father’s sister’s son 

12 

Son’s daughter 


band 

47 

Father’s sister’s 

13 

Son’s daughter’s 

31 

Father’s brother 


daughter 


husband 

32 

Father’s sister 

48 

Mother’s brother’s 

14 

Daughter’s husband 

33 

Mother’s brother 


son 

15 

Daughter’s son 

34 

Mother’s sister 

49 

Mother’s brother’s 

16 

Daughter’s son’s wife 

35 

Father’s brother’s 


daughter 

17 

Daughter’s daughter 


Wife 



18 

Daughter’s daughter 

36 

Father’s sister’s 




husband 


husband 




It may be noted that two important relatives, namely, "wife's sister's son” 
and “wile's brother’s son” have been omitted from the list 


106A (1) When application is made to the Court for the 

making of any order to which this section 
ofSmroiier*” applies, the Court shall, unless the Controller 

has himself made the application or has been 
made a party thereto, send a copy of the application together with 
intimation of the date fixed for the hearing thereof to the 
Controller and shall give him an opportunity of being heard 

(2) The orders to which this section applies are the follosvmg, 
namely — 

(а) an order for the attachment in execution of a decree of 

any deposit made under section 7 or section 98 , 

(б) an order under section 9 or section 59 for the return 

ol any such deposit, 
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(c) an order under Section 36 sanctionirg any arrange 

ment for the transfer or amalgamation of life msiir 
ance business or any order consequential thereon , 

(d) an order for the winding up of an insurance company 

or a provident society , 

(c) an order under section 58 confirming a scheme for the 
partial winding up of an insurance company , 

(/) an order under section 89 reducing the amount of the 
insurance contracts of a provident society 

Notes 


This section was inserted by Act XX of 1940 

This section imposes a duty on the Court to hear the Controller b fore 
It passes any order on any application made to it covering matters roentioocd 
in clauses (a) to (/■) of sub-section (i)of this section Ordinarily, the Oourt 
hears all parties present before It and sometimes it also hears a party, 

It thinks, will be affected by its orders But this section enjoins ih^ wbca 
an application 18 not made by the Controller himself or the latter has no 
been made a party in the application made to it in matters 
this section the Court must send a copy of such application to the ^onUo* c» 
intimate him the date fixed for the hearing of the said application ana 
him an opportunity of being heard in the matter It is not that m 
matter brought before the Court under this Act that the Controller « «°htieo 
to notice and to be heard but that he is entitled to such notice and to 
heard in the following matters, namely,— 

(0 where an application is made m execution of a decree for tbc 
attachment of any deposit under section 7 or section 98 , 

(li) where an application is made under section 9 or section 

the return of deposits made under section 7 or section » 
an application under section 9 can be made by the ms 
and under section 59 can be made by the liquidator or 
assignee^ , 

(i«) where an application is made under section 36 for 

any arrangement for the transfer or amalgamation ot i 
insurance business and for consequential reliefs thereon® , 

(ir) where an application for the winding up of an insurance 
or provident society is made* 

(r) where an application is made under section 58 for confirming ^ 
scheme of partial winding up^ , 

(w) where an application under section 89 is made for reduction of 
insurance contracts ol a provident society® , 


1 Notes 6 to 8 under S 8 tupra rc'ardii^ 
availability of ihe deposits in executtoo 
of a decree obtained by a policy holder 

2 Stt Notes to 6 under S 9 and Note2 
under S 59jw^a 

3 By the Amendment Act of 1950 the Con< 
iroller has been made the sanctioning 
authority and hence no application under 


S 36 comes before the Court st* Not 
Under S 36 rafra , f-. 

As to the persons competent to apply 
•w.Dd,ogup.»N<il=7 iiodtr S 58 >>P'‘ 
Note 6 under S 88 supra 
Sts Note 3 and 6 under S 58 supru 
Sss Notes under S 89 supra 
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When the Controller on being served with the notice appears before 
the Gaurt he can not only oppose the application and can appeal against any 
order passed by the Court if he is aggrieved thereby ^ ' > 

107 (1) Except where proceedings are instituted by the 

Previous sanction of Administrator appointed under 

Aivocatc-Gcnerli ° for scction 52A no proceedings under this Act 
iDsiiiution of proceed- against an insurer or any director, managing 
agent, manager, secretary or other' officer of an 
insurer or any liquidator or any employee or agent of an insurer 
or any person who is liable under sub-section (2) of section 41 or 
any other person shall be instituted by any person unless Ke has 
previous thereto obtained the sanction of the Advocate-General o 
the State where the principal place of business m India of such 
insurer is situate to fhe institution of such proceedings 

Provided that where the principal place of business of such 
insurer is situated in Union territory references in this section to 
the Advocate General of the State shall be construed as references 
to the Attorney-General of India 

(2) This section shall apply in respect of a provident society 
as defined in Part III as it appUes in respect of an insurer 


srmpsis 

1 Legtslattvt ehangts 4 Santhon of tk$ Adaeato-Genifal for 

2 Object and scope tnstUuUon of any proceedings 

3 Applicability 

1 Legislative changes —The section was re numbered as sub-sectioa 
(1) by Act Xlll of l94l and sub-secuon (2) was added by the same Act The 
words and figures "or an Administrator appointed under section 52A'* and 
the words * any director, rnanagmg agent or any other person’* 

occurring in sub-section (1) were inserted and subsiituted rv.spectively by Act 
LIV of 1955 and the insertion was made with effect from 1st November, 
1955, and the word “India” was substituted by Act LXII of 1956 Proviso 
to sub section (1) was inserted by A O, 1950 The words "Union territory” 
occurring m the proviso were substituted for the words "Part G State*' bv 
the Adaptation of Laws (No 3) Order of 1956 


2 Object and scope—The object of the section IS to protect insurers 
their directors, managing agent, manager, secretary or other officer or other 
persons mentioned in the section from being unnecessarily through 

institution of frivolous or vexatious proceedings under this Act. ^ 


The «ection speaks of three things, namely, (i) that no proceeding under 
this Act shall be instituted , no distiocUon m proeeedingj baj been made 
hence proceedings both civil and cmiiaalprSceedlnts under the 

Act, ( 11 ) such proceedings must be against one or SmoC the perron. 

mentioned in ‘he section, i . such proceeding, oast be against (n) an insure'. 

(*) any director, managing agent, manager, secretary or other officer of 

1 Ltehl of Ana Iitwaut Co In tin metUr of. tjo-tn r-- , «< ak r ^ 

1942 Cal 578 K. (1513) 2 Cal W t 46 
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insurer, (c) any bquidator, (</) any employee or agent bf an insurer, or {#) any 

person acyngi^ascan msilrance »agentt{wUhoul< licence, ori(/) any other 
person, and (tii) unless previous sanbtxon is^obtamed of f the Advbcatc General 
of the State in which the principal place of the insurer coip^Uined against 
IS situate ^ The'three cardinal pi{ncl|^l&^ as stkted above must apply 
persOTi Iseektng institution of iprbdeedinga against those persons under the Ac 
except th? Controller or an Administrator appointed under section 52A who 
Will not ^ required to obtain aqy preypous sanej^op gf the •-Advocate Genera 
for the institution of any pt^pcee^ngs agaiqst those^persons as aforesaid 


,3 I Applicability —The provisions of this sectidn apply both to insurers, 
whQthcr,such insurers are, companies or„no,t and to provident societies a 
defined in Part III of the Act, and hav^ been made applicable to the Lii? 
Ihsurance Corporation oVlnl^ia '' ’ ’ 

Tfl M ' 1 ( J J. 

/ 4 Sanction of Advocate General for institution of any proceedings 

This section dpej qpt require ^any particular form, of sanction mjr \ 
should always'^be in writing But whether in respect of a civil or a 
proceeding,^tboflcction requires that the Advocate-General must j 

pospls. beforq, him, for the initiation by some person of parlicglar proc^e 
oi a defined^ nai,urf under the Act against one or pore of the spcci ^ 
perhohs and he must sanction the initiation ^of!lhosc proceedings^ py, 
person ’ ' ’ 


^ 'A valid previous sanction is bssciiiAl to the junsdictidn of th , 
to entertain the proceedings 'iThtiic will be no jurisaiciion if<b* 

18 by some penon other than the person to whom sanction was give 
proceedings substantially dififerent from those which 'vcrc sanolionc 
w|iep the sanctioq is laa general form, the question is whether tne - ,, 0 ^ 
IS Valid, npr whether tn^ accused was prejudiced m bis defence j ^ 
against whom proceedings are initiated are entitled to challenge 
of the sanction , and when they do so, it is the duty of iho „ wg 

estnbhsh'that properr sanciion had *bccn‘'’3bt3incd f'Thus, <v^rc p 
was chimed in respect of ihe application on which sanction had oe 6 
and although the trying Magistrate wayallowcd to sec it the 

accused were not and it appeared from the 'Advocate Generals Act of 

documents placed before him were prepared by the accused l^fore .g, 2 /,hc 
19315 and that while contemplating prosecution under the Act ol 
granted sanction only because the prosecution wai- being initiated 
new Act and the sanction was m a general form, az , **ibr oflcqccs ^ ,n 
against Insurance Law” and the accused were convicted 'for 
connection with a document prepared aflcr the Act /of 1 1938, it 
that iherc was no vphd sanction and the proceedings were to be quasne 

' Merely because the Insurance Act, 1938, is an enactment of the 
Legislature operating m its exclusive legislative sphere, there is ^ 
ultra nr/s in a Provincial (State) Government taking steps to 
enforcement of the law in respect of ofTcntjcs created by, the Act or m 
Advocate General of the Province (btate) being specified in the , L,og 
penon to ccntrol the initiation of proceedings or the Advocate-General 
suihonsed to sanction proceedings to be initiated by his Proviocii* (» 
Governroent or some one on behalf of that Government* 


I fiJtktlar » Kt»t 40 c. \V N l47 :45Cr L.J 333 

€* » I'll! r C. 23 /t^g^aiafv 2. liiJ, 

19 Luck. SOS t 1>I4 Oudb 
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If the Advocate General nlade a mistake in not according a proper 
sanction to support the 6rst prosecution, he can give- Uo proper sanction to 
support a second prosecution ^ ^ ^ 

5 Offences under the Gompamesi Act, and diis Act, >pi^ocedure 
Where allegations against an insurer amount to offenqes^both under the 
Companies Act and the Insurance Act,‘he should be prosecuted ^ under the 
latter Act and any prosecution under the <?ompanies«Act thooW bedimited to 
matters which arc offences under that Act only i 


The words “who is liable,** etc, in this fection qualify the, words “any 
person” and accordingly sanction of the Advocate-General is,| necessary before 
a private I prosecution can be started against an,,insurer ocjany director, 
manager or officer of an insurer, whatever the offence alleged may,lw {i> 


Prosecution of company offences under the Pen^l C6d&’Are not affected 
by the provisions relating to prosecution under the Gompamci '^Aqt^ , nor 
IS the taking of any proceeding under section 543 of the Companies Act a bar 
to the institution of a prosecution under section 545 of the sdld Act * ^ ^ 

Under the English Companies Act, the Court has power to direct a 
prosecution of delinquent directors* manager, officers or members bf the 
company and in a proper case will do so ^ It has also the power to direct 
the» liquidator to prosecute ® When from* a report of th'e Insdectdr any 
offence is disclosed in relation to the company for which any persom-'should 
be criminally prosecuted, the Board ofTradciarcTcquirectto refer thd matter 
to the Director of Public Prosecutions (orforaa offence'in Scotland, to the 
Lord Advocate)’ ' ’ • t 


108 If m any proceeding, civil or criminaf, it appears 'to 
^ ' • the Court heanngtthe*casev that a ipersoh is or 

reSef** ° may be liable in respect of negligence, default, 

, , breach of duty or bre^aph of trjust bwt that he has 

acted honestly and reasonably and that having regard to all the 
circumstances of the case he ought fairly to bo excused for the 
negligence, default, breach of duty or breach of trust, the ^ Court 
may reheve him either wholly or partly* from his liability W sUch 
terms as it may thinks fit ' , i * 


^smopsis 


1 Objict and scopt \ 1^2 CpjirPs power to grant rtltef \ 

t 4 1 Object and scope —The object of tbe section is to provide gainst 
undue hardship in deserving cases and givq^ relief from liability to^persons 
who though technically guilty of negligence, d^ault, breach of du|y or breacli 
of trust are able to convince the conscience of the Court that thay have acted 
honestly and reasonably and having regard to the circumstanees of their cases 


1 JotX(]firr<9 Manilal I L. R (1915) 

. ; Bom 52+ 57 Rom L. R. 55 1 (lOSS) 25 
'' Com. Ca*. (Int 1 12 1955 Bom, 259 1955 
^ Cr L J 1W9 ‘ 

2 Surptira V KcUpada 44 G W N 454 1 
I L.R (19+01 I Cal 575 I 1940 Cal 2)2 

" 41 Cr L J 625 

3 Dhirtndfa Hath V JamunKmla 1958 Cat 
163 Af Vaiiyaailkan v SuyOttumal 


MagiUrcU 1957 Mad BSi ''Sallmdrt- 
maik V JataJa 1959 S G 51 cjtcd saPra 
Sadtn^ V Statt, 59 G N I 
1955 Cal 29 ' j V ‘ 

(fTO;*rch“lj3“^ 

S 334 of the tiid Act 
Sm Palmer i 
656. 


y (^mpany Law, 20th Ed , p 




€24 


THE INSURANCE \GT [S !0S 

they ought fairly to be excused from the said charge or charges made aganist 
them This section gives relief to honest persons ^ 

The scope of the section is wide as relief under it can be given to any 
person whether he is a director, manager, managing agent, secretary, partner 
w agent even the liquidator, auditors or actuary would come wilhm its fold* 
The section is wide enough to confer jurisdiction on the Court to grant 
anticipatory relief in respect of apprehended proceedings whether civil or 

The provisions of this section are more or less similar to those contained 
m section 63J of the Companies Act, 1956* The mam difference between 
these two sections is that the Court should not, under the Companies Act 
grant relief from a civil liability which may attach to an office in respect of 
any negligence, default, etc in a criminal proceeding But there is no such 
restriction on the powers of the Court under this section of this Act More- 
Companies Act the Court must not give any relief to any 
officer unless notice on the Registrar or any oerson it thinks necessary to 
show cause why such relief should not be granted but under this section no 

such notice is required to be served on the Controller or the Registrar or 

any other person for the Court to grant the relief ’ 

The Court has been given the discretion to grant relief either wholly 
or m part and upon such terms as it thinks fit The proceeding in which 
such relief can be granted is not, unlike the Coropames Act, restricted to 
misfeasance proceedings but it includes any proceeding either civil or 
criminal The relief can be granted by the Court motu or upon the 
application of the person concerned 

The section has been made applicable to the Life Insurance Corporation 
of India , 

2 Court's power to graat relief—For granting the relief under this 
section the Court must be satisfied during hearing of the case that the person 
concerned has acted (i) honestly and (u) reasonably and (iiQ *hal having 
regard to all the circumstances of the case he ought fairly to be excused 
It is the Court before whom the proceedings are pending who can grant 
relief under this section and not any other C^ourt Thus, if a pros-cution is 
pending before a magistrate It is he who can grant the relief under this 
section regarding the subject-matter of the prosecution and the High Court 
cannot relieve the person prosecuted from liability of ncnding prosecution 
Before this section can be resorted to it roust be found that the person to ^ 
given the relief had acted honestly and reasonably In other words the 
conduct ol the person must satisfy the low fold requirement of lack oj 
diihonesiy ai well as lack of unreasonableness, and honesty by itself would 
not be enough ® 


I P-* CUfUtii P4U%t AiiKJti C« (1921) 
1 Ui MS 

2. Sr« v Krgt$ 

ytr WmI C^f^tan 1 L.k (19^) 

2C«l O'! 

X. t»Tt Fft»«U Lti (19S^) Coca 

CAM 54 

4 S »1 Acs c( I9|S SDclS 4<Sof lU 
lr<tuli Cctsisalw^Vn ItMO. 


Or,$ialutt uJ C*tton Wdb W,/- l)' 
fnatlT if, 22 Cut L. T 2S1 » 

205; u* alio Ht Ctti Uf* Sijttf CUit ^ 
All L.h j 

under S , , d 

See S»f4sa4U j^ntUrj IXi t StsI* ^ ^ , 
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103 No Court inferior to thit of a Presidency Magistrate 
„ , „ or a Magistrate of the first class shall try any 

Cos„.,an« or offence, offence Under this Act 

Notes 

Only Presidency Magistrates in the presidency towns of Calcutta, Madras 
and Bombay and the Magistrates of the first class have been invested vvith the 
powers to try offences under this Act A second or third class Magistrate 
shall have no power to try any offence under this Act 

* Taking cognizance of an offence” liberally means “taking notice of an 
offence” and includes the mteniion of initiating jud cial proceedings against 
the offender in respect of that offence or taking steps to see whether there is 
any basis for initiating judicial proceedings or for other purposes But where 
the Magistrate applies his mind not for the above purpose but for taking 
action of some other kind, such as, for ordering investigation to be made or 
for issuing a search warrant, he cannot be said to have taken cognizance of 
the offence ^ Even if a complaint under this Act is made to a second or third 
class Magistrate who is not competent to take cognizance of the case, he shall, 
under section 201 of Code of Criminal Procedure, return the complaint for 
presentation to the proper court with an endorsement to that effect 

When the section says that offences under this Act are to be tried cither 
by a Presidency Magistrate or a Magistrate of the first class and since no 
procedure is prescribed for such trial, the procedure laid down in the Code of 
Criminal Procedure (Act V of 1898) for trial of offences has to be followed It 
may also be remembered that the burden of proof, as is usual in criminal cases, 
rests on the prosecution and it is for the prosecution to prove facts which will 
bring the case within any of the penal provisions of this Act ® 

The section has been made applicable to the Life Insurance Corporation 
of India 

110 (1) An appeal shall lie to the Court having jurisdiction 

Appeals from any of the following orders, namely,— 

(а) an order under section 3 refusing to register, or can¬ 

celling the registration of, an insurer , 

(б) an order under section 5 directing the insurer to 

change his name , 

(c) an order under section 42 cancelling the licence issued 

to an agent , 

(d) an order under section 75 refusing to register an 

amendment of rules , 


(e) an order under section 87 or section 87A , or 

(/) an order made in the course of the winding up 
insolvency of an insurer or a provident society 


1 -^SmAamor 1950 Cal 437 52CrL j 80b 
approved m C/:aTi i case 52 Cr LI 715 
(b C) ‘ 

79 


Sec/ V CcBirnor of Brulon Prison (I92bl 1 
K B 127 (1944) I M L J 390 
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(2) The Court having jurisdiction for the pufposes of sub 
section (1) shall be the principal Court of civil jurisdiction within 
whose local limits, the principal place of business of the insurer 
concerned, is situate 

(3) An appeal shall lie from any order made under sub 
section (1) to the authority authorised to hear appeals from the 
decisions of the Court making the same and the decision on such 
appeal shall be final 

(4) No appeal under this section shall be entertained unless 
It is made before the expiration of four months from the date on 
which the order appealed against was communicated to the 
appellant 

smopsis 


1 Legtslattve changes 

2 Object and scope 

3 Orders appealable 

4 Court to which appeal shall Ue 


Forum 

5 Order passed on oppeal /torn appel 

late order final 

6 Limitation for filing appeal 


1 Legislative changes—Clause (A of subsection (1) of this 

wts substituted by Act VI of 1946 Subsection (4) was added by Act Xin 
of 1941 

2 Object and scope —1 he object of the section is to confer a 

appeal on the person or persons aggrieved from orders specified in clauses t ; 
to(/)of sub-section (1) A right of appeal docs not exist in the nature o 
things and it being a creature of the statute, it must be given by express ena 
ment and such right can neither be inipUed nor presumed An ^ 

statutory remedy Unless a statute gives a right of appeal there cannot P® 
appeal against any order whether it is made administratively or whether i i 
made judicially ^ 


Orders made appealable under this section are those specified in . 
(fl) to (/) of sub section (1) of which orders mentioned m clauses (e; 
refer to those passed b> ihe Controller and orders ‘ mentioned in clause (J j 
thereof refer to those passed by the liquidator The court to which an app 
from this section will lie is ordinarily the principal civil court of « 

diction, t e , the District Court or the High Court according as the . 

place of business of the insurer lies within the original jurisdiction of t 
District Court or the High Court exercising such jurisdiction A second ®PP* 
is also provided from the orders passed m appeal and the order passed i 
appeal from the appellate order has been made final 

This section does not curtail the right of appeal under 
Letters Patent against orders of “the court under the Act but it extends t 
right of appeal against certain orders of officers under the Act which would n 
be otherwise appealable * 

Having regard to the fact that the orders of the authorities under this 
Act do not comply with or follow any specific procedure, the most corivcnicn 
course would be for appeals to be by petition setting out the objections 


ft \ Ccrmt^l Q^urlfr S*sii»nf Appeal Cent 
».«« (V5C) ^ All r K 0*2 w mho 
ol^Af«.rr v T C 5 

C^tlapati V ChmrJharj 1957 


Ltpht »f Ana tnSJ'anet Cc 
hoik I L K (1912) 2 Cal 85 40 C '' 
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senatiiD m a manaer analogous to grounds of appeal' There is no proce¬ 
dure prescribed for appeals and in its 'ibscnce the procedure provided in 
Order XLI of the Code ot Civil Procedure may also conveniently be followed 
specially when the appeal is to be heard by the District Court or the High 
Court 

The section has been made applicable to the Life Insurance Corporation 
of India 

3 OrJera appealable —Orders made appealable under this section 
are orders made by the Controller and the liquidator in respect both of 
insurers and provident societies as defined in Part III of the Act The orders 
made appealable are as follows 

(i) an, order of the Controller under section 3 of the Act refusing 
to register or cancelling the rcgisiraiion of an insurer , but Tn 
order made under section 70 of the Act refusing to register 
or cancelling the registration of a provident society has not been 
made appealable , 

(ti) in order of the Controller under section 5 of the Act direct¬ 
ing the insurer to change Ins nime but an order made under 
section 70A of the Act by the Controller m respect of 
a pTOv ident society has not been made appealable , 

(tii) an order of the Controller under section 42 of the Act 
cancelling the licence of an insurance agent , 

(«?) an order of the Controller under section 75 of the Act 
refusing to register an amendment of the rules of a pro¬ 
vident society , 

(a) an order of the Controller under section 87 of the Act directing 
inquiry into the affairs of a provident society either to be 
made by the Controller himself or by any person on his behalf, 
but an order under section 22 of the Controller ordering re- 
valua tion has not been made appealable , 

(in) an order of the Controller under section 75A of the Act made 
witii regard to amalgamation or transfer of insurance business 
of provident societies , but an order under section 36 passed by 
the Controller in respect of <*0 insurer has not been made 
appealable, 

(»u) all orders made m the course of the winding up or insolvency of 
an insurer or a provident society, whether passed by tlie court 
or the liquidator, as the case may be 

With regard to appeals from orders in winding up by the court section 
433 of the Companies Act, 19^6 provides. ‘ Appeals from any order made or 
decision given m the matter of the winding up of a company by the court 
shall he to the same court to which, m the same m inner m which, md subject 
to the same conditions under which, appeals he from any order or decisun of 
the court m cases within its ordinary jurisdiction ’ ^ 

The scheme of the Companies Act is that whereas with regard to other 
matters specific appeals arc provided, under section 483, every order ind 
decision m winding up is made subject to appeal So also is »• m 

this section, namely, whereas m clauses (o) to («) specific appeals 


t C<nutB< Inturenct Co Lid In I L ! 
(IWOJZCat 127 19«CaI 529 
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628 


THE INSURANCE ACT 


[S IlOA 


provided m respect of orders mentioned but clause (/) makes evcr> order 
and decision in winding up appealable However, it does not follow from this 
that a purely procedural order made by a Judge in a winding up is subj ct to 
appeal t Every order which may be construed as a judicial order as 
distinguished from an administrative order is appealable Thus, the approval 
or disapproval of a power of sale by the liquidator involves ajudicial 
determination of the question and such an order is appealable ^ 

4 Court to which appeal shall lie Forum —Sub-section (2) lays doivn 
the forum where an appeal provided in scveril clauses of sub section (1) will 
he The appeal under this section shall he to the principal court of civil juris 

diction within the local limits of whose jurisdiction the principal place o 

business of the insurer concerned is situate Thus, appellate forum may be tne 
District Court or the High Court according as the principal place of business o 
the insurer concerned is situate within the territorial limits of the ordinary 
civil jurisdiction either of the District Court or of the High Court 
words, the jUuj of the principal place of business of the insurer determines t 
forum of appeal from the original order which is popularly known as the lU 
appeal 

But with regard to the appeal from an appellate order which is 
known as the second appeal, sub section (2) of this section 
an appeal shall he to the authority authorised to hear appeals from the ^ 
making the order, that is to say, where the decision m appeal is v. 

District Court, an appeal from the appellate order of that Court will he to 
High Court and when made by a single Judge of the High Court i 
ordmarj original c ivil jurisdiction, it will he to the Division Court of the n S 
Court ^ 


5 Order passed on appeal from appellate order final —Subse 
(3) of this section lays down that an order passed on appeal from an 
order is final, i « , n third appeal is not contemplated under the Act 

a second appeal is provided by this section, an appeal may *1150 he under 
sub S'“Ction Irom an appellate order passed txparte 

6 Limitation for filing appeal—The period of limitation 

which an appeal fiom an original order or an appeal from an appellate o 
has to be filed in, or presented to, the appellate Court concerned -jjj 

in sub section (4) of this section, is before the expiration of four months 

the date on which the order appealed against was communicated ° 
appellant So the ordinary period of limitation as provided m ^ 

Act for an appeal to the District Court being 30 days and to the High o 
being 90 days will not apply to appeals under this Act 


IlOA The 

Delfgaiion of power and 
duties of Controller 


Controller may by general or special orde 
delegate any of his powers or duties under 
Act to any person subordinate to him ihe 
exercise or discharge of any of the powers ov 


I S<tc\UsltTnlRd\aTHatrti Ud \ /rtewrSAat 
•igmabhat Pat4l I L-R (1959) Bnm i95 
iy50 Bom 380 t t aUo Bhcehha Pej 
rocloTUS Ltd \ V/iI/» 57 Door LK 
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hat been held lhat an appeal 
m winding up by a tingle Judue of 
High Court liet to Divition Court 
See Prifmtr Jnsjranet Co Lid v Divona,<f 
Colton M\IU Ud lS6lMyi I 
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duties so delegated shall be subject to such restrictions, limitations 
and conditions, if any, ns the Controller may impose, and shall be 
subject to his control and revision 

HOB Every document which is required by this Act or by 
, any rule made thereunder to be signed by the 

Signature of documents Controller or by any person subordinate to him 
or by any officer authorised by him under sub-section (1) of section 
42 shall be deemed to be properly signed, if it bears a iacsimile of 
the signature of such Controller, person or oflicer printed, engraved, 
lithographed or impressed by any other mechanical process 
approved by the Central Government 

HOC (1) The Controller may, by nonce in wiitiug, require 
any insuier to supply him with any information 
mauJn relating to his insuiance business, and the 

insurer shall comply with such requirement 
within such period after receipt of the notice as may be specified 
therein 

(2) Any information supplied under this section shall be 
certified by a principal officer of the insurer and if the notice so 
requires also bv an auditor 

smopsis 

1 Le^tslattve changes cal process 

2 Delegation of powers and duties oj 4 ConiiolltT s ptiLtr to toll for infor 

Conttoller motion 

3 Signature of documents bj/ mecham 

1 Legislative changes—Sections IlOA and IlOB were inserted by 
Act XX of 1940 Section I lOG was inserted by Act XLVII of 1950 

2 Delegation oC powers and duties of Controller ~Section UOA 
confers discretionary power on ihc Conlroller to delegate any of his powers or 
duties under the Act to any person subordinate to him either by general or by 
special order m that behalf The person to whom the Controllers powers 
or duties is delegated must exercise those powers or discharge those duties 
subject to any restrictions, limitations and conditions if imposed by the 
Controller Such delci,ated powers or duties must be subject to control and 
revision of the Controller » e the Contiollcr shall have power to revise the 
orders passed by his deputy 

It is desirable that the Controller should not delegate any of his powers by 
virtue of which he passes orders and from which appeals are provided under 
section UO of the Act It is intended that some of his administrative powers 
may be delegated but not those powers which he has to exercise judicially 

3 Signature of documents by mechanical process —The authcniic?- 
tion of a document depends upon the signature made on it Any document 
without hearing the signature of the person concerned is treated as a scrap 
of paper bimilarly, where an order is passed bur the order has not been signed 
by the officer or the authority concerned, it has no legal effect at all As*’ the 
Controller or his deputy has to deal with various maucts relating to various^ 
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provided in respect of orders mentioned but clause (/) males every order 
and decision in winding up appealable However, it does not follow from this 
that a purely procedural order made by a Judge m a winding up is subject to 
appeal ^ Every order which may be construed as a judicial order as 
distinguished from an administrative order is appealable Thus, the approval 
or disapproval of a power of sale by the liquidator involves Tjudicial 
determination of the question and such an order is appealable ® 

4 Court to which appeal shall lie Forum —Sub-section (2) lays down 
the forum where an appeal provided m several clauses of sub section (1) will 
he The appeal under this section shall lie to the principal court of civil juris 

diction within the local limits of whose jurisdiction the principal place oi 

business of the insurer concerned is situate Tlius, appellate forum may be the 
District Court or the High Court according as the principal place of business of 
the insurer concerned is situate within the territorial limits of the ordinary 
civil jurisdiction cither of the District Court or of the High Court In other 
words, the jilus of the principal place of business of the insurer determines the 
forum of appeal from the original order which is popularly known as the first 
appeal 

But with regard to the appeal from an appellate order which is popularly 
known as the second appeal, sub'seclion (2) of ihis section lays down that such 
an appeal shall he to the authority authorised to hear appeals from the Court 
making the order, that is to say, where the decision in appeal is made by » 
District Court, an appeal from the appellate order of that Court will he to the 
High Court and when made by a single Judge of the High Court mits 
ordinary original civil jurisdiction, it will he to the Division Court of the High 
Court '' 


5 Order passed on appeal from appellate order final —Sub secuoh 

(3) of this section lays down that an order passed on appeal from an ® 

order IS final, t e , 'i third appeal is not contemplated under the Act When 
a second appeal is provided by this section, an appe'vl may also he under this 
sub S'"ction irom an appellate order passed ex parte 

6 Limitation for filing appeal—The period of limitation within 
which an appeal from an original order or an appeil from an appellate 

has to be filed in or presented to, the appellate Court concerned, as provideo 
in sub-section (4) of this section, is before the expiration of four months from 
the date on which the order appealed against was communicated to the 
appellant So the ordinary period of limitation as provided m the Limitation 
Act for an appeal to the District Court being 30 days and to the High LiOurt 
being 90 days, will not apply to appeals under this Act 


IlOA The Controller may by general or special order 

T, , r j delegate any of his powers or duties under this 

Delfgauon orpov.er and ^ ^ The 

duties of ControJier Act to any person subordinate to him 

exercise or discharge of any of the powers ot 


I See UtsltTtt InJiaTItairts Lid v IstwarUun 
^onjaihat Poltl I L R (1959) Dorn 295 
1959 Horn j t also Bhachha FtJ 

raclorm Lid ^ Ih'jtt Millt 57 Bom LK 
370 

2- See S/oniarlU Pc'd r v Goeinda Prasad 

(IXO) Com Cases 187 ir* also J 3 

liouri V OJ^iCtA Liquidator t9C0 Assaai 190 
\ here it h.ii beet said that a persoB not« 


party to the proceeding 
Prtmitr Iniurancs Co Ltd v Dcrvoitap 
Cotton AUlh Ltd 1961 My* 1 
has been held that an appeal from an oro^ 
in tvioding up by a single Jud<e of 1 
High Court lies to Division 6ouM 
See PrsmitT Insjtanet Co Ltd '' Piooaa if 
Colton Mills Lid ISCl Mj* 1 
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duties so delegated shall be subject to such restrictions, limitations 
and conditions, if any, as the Controller may impose, and shall be 
subject to his control and revision 


IlOB Every document which is required by this Act or by 
c . , . any rule made thereunder to be signed by the 

igna ure o ocumccis Controller or by any person subordinate to him 
or by any officer authorised by him under sub-section (1) of section 
42 shall be deemed to be properly signed, if it bears a facsimile of 
the signature of such Controller, person or officer printed, engraved, 
lithographed or impressed by any other mechanical process 
approved by the Central Government 


HOC (1) The Controller may, by notice in willing, require 
r> . , any insuier to supply him with any information 

Po\-.cr to call for infot- . t, ^ ^ j .v 

matiQD relating to nis insuiance business, and the 

insurer shall comply with such requirement 
Within such period after receipt of the notice as may be specified 
therein 


(2) Any information supplied under this section shall be 
certified by a principal officer of the insurer and if the notice so 
requires also by an auditor 

smopsis 

1 Legislative changes (al process 

2 Delegation of powers and duties oj 4 Controller s piu.it to cell for injor 

Controller motion 

3 Signature of documents by mechani 

1 Legislative changes—Sections HOA and ilOB were insTted by 
ActXXofl940 Section I IOC was inserted by Act XLVII of 1950 

2 Delegation of powers and duties of Controller ^Section IlOA 
Confers discrelionarj power on ihc Controller to delegate any of his powers or 
duties under the Act to any person subordinate to him either by general or by 
special order m that behalf The person to whom the Controllers powers 
^''^vties is delegated must exercise those powers or discharge those duties 
^bject to any restrictions, limitations and conditions if imposed by the 
ControUer Such delegated powers or duties must be subject to control and 
revision of the Controller,! e ihe Controller shall have power to revise the 
orders passed by his deputy 

It IS desirable that the Controller should not delegate any of his powers by 
virtue of which he passes orders and from which appeals are provided under 
section 110 of the Act It is intended that some of his administrative powers 
niay Le delegated but not those powers which he has to exercise judicially 

3 Signature of documents by mechanical process —The authcntic*’- 
document depends upon the signature made on it Any document 

Without bearing the signature of the person tonccincd is treated as a scrap 
oi paper bimiWrly, where an order is passed but the order has not been signed 
y the officer or the authority concerned, it has no legal cfTcct at all As the 
uoniroUcr or his deputy has to deal with various matters relating to various 
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insurers and numerous persons it becomes next to impossible for him to sign all 
the papers Hence provisions in section HOB have been nnde that such 
signature being a facsimile of Jiia signature if printed, engraved, lithographed 
or impressed by any mechanical process would be a valid signature to give 
Us force But the method by which such facsimile ot his signature can 
be impre'^sed must be appro\cd by the Central Government AU administra 
tne oideis may be «igncd by this mechanical method hut where the 
Controller has to apply his judicial mind in any matter and specially where 

an appeal is provided ngainst his order, it is desirable that he should 
sign the Order himself 

4 Controllers power to call for information—Section HOC 
confcis discieiionary power on the Controller to require any insurer to supoly 
him wnh any inloimation relating to his business He must call for such 
infoimalicn Ly notice in writing to the insurer and rcasomble date has to be 
given to the insurer to supply the required information When such a notice 
IS received the insurer it is his duty to supply the information within the 
specified lime and the information so furni'hed must be certified by the 
principal officer of the insurer and if so required m the notice by''n audi or 
This power to call for information is in addition to the pot ers which the 
Controller has under sections 21, 22, 28 and 41A of the Act 

5 Applical-iluy—StclionsllOA, DOB and DOC jball aonlv to the 
Life Insurance Corporation, of India ' 


Ser> ICC of noticei 


111 (1) Any process or notice required to be served on an 

insurer or provident society shall be sufficiently 
served if addressed to any person registtred win 
the Controller as a person authorised to accept notice on bebaU o 
the insurer or provident society and left at, or sent by registere 
post to, the address of such person as recisiercd with the Con 
Iroller 


(2) Any notice or other document which is by this A 
required to be sent to any policyholder miy be addressed an 
sent to the person to whom notices respecting such policy are 
iisu lly sent and an'y notice so addressed and sent shall be deeme 
to be notice to the holder of such policy 

Provided that, where any person claiming to be interested in 
a policy as transferee, assignee or nominee has given to an insurer 
or to a provident society notice in writing of Ins interest, any 

notice Nshich is by this Act required to be sent to policy holders 

sli Ul''Iso be sent to such person at the address specified by “im 
m his notice 


smopsjs 

1 Otjtcl end uo^e 4 //ottce to tremsftrti ass^^ntt ot 

2 J*ettct to tnsurtr er pTortdnt oo^fjr noninie ijtktpolicy 

3 hoUct to polity htldtr 5 Menntr of stretee o/nottet or ffot 

6 Appheabilttj 


I i«S 43 (I) L.I aAet 
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1 Object and scope —The obj ct of this section is to provide a 
procedure for serving process or notice to an insurer ora provident society 
or to any policy holder or his transferee, assignee or nominee where such 
notice IS required to be served on him by this Act The section provides a 
uniform procedure for all The section is in general terms and is to be 
applicable to all persons and for all purposes required to be served under 
the Act 


2 Notice to insurer or proviJent society —Where a notice or a 
process IS required to be served oft an insurer or a provident society, it must 
be served on any p rson r^-gist-^rud vvith the OiniroUcr as a person authorised 
to accept notices on behalf of th^ insurer or provident society Such 
registration of person authoris d t) accept notices is made under section 3 
(2) (6) in case of an insurer and under sc tun 63 (fi) in case of a provident 
society ^ 

3 Notice to policy-holder —Where a notice or other document 
IS required by the Act to be sent to any policy holder, such notice maybe 
addressed and sent to the perso 1 to whom notices respecting such policy are 
usually s nt ^ 


4 Notice to transferee, assignee or nominee of the policy — 
Proviso to sub section (2) providwS that transferees, assignees and nominees 
who have given notice in writing of their interests in policies are entitled 
to be served with notices just in the same way as policy holders are required 
to be served ^ For assignment and nominee, see sections 38 and 39, supra 

^ Manner of service of notice or process—Where the notice is 
required to be served on the insurer or the provident society such notice 
or process must be addressed to the person registered with the Controller as 
a person authorised (o accept notices and it may either be left at th address 
of such person or be sent by registered post to his address Bit m cases of 
notices to policy-holders or their transfwrees ai^ignees or nominees should be 
addressed and sent to the persons to whom notices of such p)lic{es are 
usually sent and when any such notice is si address d and sent, it shill be 
deemed to be notice to the holders of those policies 


Similar provisions regarding notice to policy-holders havr elso 
made in the English Insurance Companies Act, 1958 * “The 
be deemed to be effected by properly addressing prepaying aai 
letter containing the document, and unless the contrary ij 
becn effected at the lime at which the letter would be 
ordinary course of post ”* “ ** ^ 


6 Appl.rab.Iity-The sccLon has been anelnsiht K 

J-.ile Insurance Corporation of India 

112 Notwithstanding anything to t.£ eo-* 

Drelsraiion of.n.tno. JttU'e'ta.'r th-J f. t .;- 

bonuses oi lile insurano;; tlr" — r r 

an intenm ro ' 

1 Regarding notices lequired to >-52 ts x - -r ^ — 

an insurer m sections 21 22 27* ^ 

.t8(3) 44D 47 52\ 52C oflV ^ "ZA - 

^ Regardioi, notice lo policy-b .4— « ^ ft 

Sections 50 ©) G1 87(1)13/'*' ** ■5' " 

3 S CO pipta ' ' ' 


tJ'C- 
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whose policies miture for payment by reason of death or other 
wise during the intervaluation period on the recommendation oi 
the investigating actuary made at the last preceding valuation 


This section is to be read as a proviso to section 49 wher restrictions 
have been imposed on declaration or payment of dividend to shareholders or 
bonus to policy-holders except where th-re is a surplus shown in the valuation 
balance sheet of an actuarial valuation made of the assets and liabilities of tne 
insurer under section 13 of the Act, 

This section permits, notwithstanding the provisions of section 49, the 
insurer carrying on life insurance business to declare an tnterm v 

bonuses during the inter-valuation period, t e, within three years before 
last preceding valuation But such tnlertm bonus or bonus's must be avaiU 
to those policy holders whose policies mature for payment either by 
death or oth'rwise during the said p-riod and not to any other poh y ^ .l 
S uch inlm'tt bonus or bonuses must be declared on th' recomoiendation 
investigating actuary who made the last preceding valuation and on the 
of that valuation and not otherwise 

The provisions made m this section ace wholesome m the sense 
policy holders whose policies mature for payment for wnatever reasons b 
entitled to the payment of such bonuses declir^d m the tnterm p f 
which they would not have been entitled had not th se provisions m 
section been made 

113 (1) A policy of life insurance under which the wh^e 

. . of the benefits become payable either on 

Acquisition of surrender r j * «»• fiv(»d inter 

^aiws by policy Occurrence, or at a fixed interval or nxea 

vals after the occurrence of a 
which IS bound to happen shall, if all preniium> have Wy 

for at least three consecutive year* in the case of a policy isjue y 

an insurer, or five years in the case of a policy issued by a 
dent society as defined in Part HI, acquire a guaranteed surren ^ 
value, to which shall be added the surrender value of any ^ ^y 
ing bonus already attached to the policy, and every such pon 7^ 

issued by an insurer shall show the guaranteed surrender value 

the policy at the close of each year after the second year > 
currency or at the close of each period of three years througn 
the currency of the policy 

Provided that the requirements of this sub section as to th^ 
addition of the surrender value of the bonus attaching to ^ rc 
at surrender shall be deemed to hive been complied 
the mctliod of calculation of the guaranteed surrender value 
the policy makes provision for the surrender value of tiic bon > 
attaching to the policy 

Provided further that the requirements of tins sub section a| 
to the showing of the guaranteed surrender \ alue on a policy 
be deemed to have been complied with where the insurer show* 
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on the policy the guaranteed surrender value of the policy by 
means of a formula accepted in this behalf by the Controller as 
satisfying the siid requirements 

Provided lurthei that the provisions of this sub section as 
to the showing of the guaranteed surrender value on a policy shall 
not take effect until after the expiry of six months from such date 
as the Central Government may, by notification in the official 
Gazette, appoint in this behalf 

(2) Notwithstanding any contract to the contrary, a policy 
which has acquired a surrender value shall not lapse by reason of 
the non-payment of further premiums but shall be kept alive to 
the extent of the paid-up sum insured and the paid-up sum insured 
shall for the purposes of this subjection include in full all subsist¬ 
ing reversionary bonuses that have already ittached to the policy, 
and shall, where the policy is one on which the maximum number 
of annual premiums payable is fixed and the premiums are of 
uniform amount, before the inclusion of such bonuses not less 
than the amount bearing to the total sum insured by the policy 
exclusive of bonuses the same proportioa as the total period for 
which premiums have already been paid bears to the maximum 
period for which premiums were originally payable 

(3) A policy kept alive to the extent of the paid-up sum 
insured under sub section (2) shall not be entitled by virtue of that 
sub section to participate in any profits declared distributable after 
the conversion of the policy into a paid-up policy 

(4) Sub section (2) and sub section (3) shall not apply— 

(a) where the paid-up sum insured by a policy, being a 

policy issued by an insurer, is less than one hundred 
rupees inclusive of any attached bonus, or takes the 
form of^an annuity of less than twenty-five rupees, 

V or where the paid-up sum insured by a policy, being 

1 a policy issued by a provident society as defined in 

' Part III, IS less than fifty rupees inclusive of any 

attached bonuses or takes the form of an annuity of 
less than twenty five rupees, or 

(b) where the parties after the default has occurred m the 

payment of the premium agree in writing to some 
other arrangement, or 

(c) to policies in which the surrender value is automati¬ 

cally applied under the terms of the contract to 
maintaining the policy^n force after its lapse through 
non payment of premium 
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(l) (2) and (3)lo)ii6 !il!ion(l) 
Ppltcy acquiring surttndtf PakWi 
not to lapse 

Paid up policy not to *'■ 

any profit 

Exceptions to the rule of aulomaUc 
conversion to paid up policus 


srjfopsis 

1 Legislative changes 

2 Object and scope 

3 Applteabilily 

4 A policy of insurance to acquire a 

guaranteed surrender valuei tnrcum^ 
stances when sub section (1) 

5 Co/nplianee with the requirements of 

section, circumstances of Provisos 
I Legislative chaogcs—Sub sections (i) and (2) were subsututcd 
the original sub sections (1) and (2) by Act XIII of 1941, the original w 
section (3) was r-.-nunibercd as sub section (4) by section 6l of the said 
t)ie original clause (a) in sub section (41 was omitted and clause (a) ther 
was substituted for the original clause (b) the original clauses (0 and\o; 
re-lettered respectively as (b) and (e) also by the same Act 

The words ‘such date” occurring in the third proviso refers ^ 
January, 1942 The word "Controller** occurring m the section was suds 
ted by Act XLVII of 1950 


2 Object and scope —The object of the section is to confer ^ , j 
valuable rights upon the policy holders who arc arc 

alive by payment of further premiums The rights conferred uonn tn 
that they have been given the option or Arc put to their election ci 
claim the surrender value of the policy or to have it converted into a P r 

policy But to entitle them to this right or benefit the policy hoioe 
have paid the premiums for at least three consecutive years m the ca ^ 
policy issued by an insurer, and for five consecutive years in the cas® 
policy issued by a provident society , 

The scope of this section was originally limited to life 
on which a definite number of prcrouims was payable but by to hfe 

amendment of 1941 by Act 'XIII of 194 li its scope has been and 

insurance policies on which unlimited payment of premiums ^ct 

also to policies issued by a provident society as defined in Part ill« 

The amendment of 1941 also rc4uires^thc guaranteed'surrender i^.gar 

shown to every life policy entitled to such benefits at the close oi e 
after the second year or at the close of each period of ithree yeaW 
insurer has also been given the option ,to show such guaranteed '' 
means of a formula accepted by,the Controller In such ® ,„gndcr 

value of the bonus attaching to the policy has to be includ^ed Such ® 
value has to be shown as provided in this section on the said policies a * 
cxpirybrsf^ months from Ist January, 1942, which is' the date appoi 
the Central Government >1 ) i 

Sub-section (2) furihcr provides that a policy s of life insurance 
be lapsed when it has acquired a guaranteed surrender value 
kept alive to the extent of the paid up sum insured and the latter sum 
include all subsisting reversionary bonuses attaching to the policy up t 
date of its conversion into a pud up policy A formula has jd 

given m the said sub-section for calculating the said ‘paid-up 
Case a policy on which the number of annual premiums payable is 
but not in ^ny other kmd of policies 

Sub section (3) provides that a policy so kept alive up to its "paid 
insured ’ slnll not be entitled to participate in any profits after its convcrs 
into a paid up policy ' 
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Sub section (t) hys down certain exceptions to the rule of automatic 
conversion of a‘ policy into a paid one, namely, where the Jiaid-up sum 
amounts to less than Rs 100, in case of a policy issued by an insurer, and leSs 
than Rs 25, m case of a policy issued b> a provident society or where the 
annuity is less than Rs 25 in both cases or where the parties come to a fresh 
agreement in writing or where a policy contains automatic extension of 
applying the surrender value to keep the policy alive 


3 Applicability —The provisions of this section arc applicable to 
policies of hfc insurance issued by an insurer or a provident society as defined 
m Part III of the Act and have also been applied to the Life Insurance 
Corporation of India So an insurer or a provident society issuing policies of 
life insurance will come within the ambit of this section 

4 A policy of life insurance lo acquire a guaranteed surrender 
value, circumstances wben sub section U)—A policy of life insurance 
shall acquire a guaranteed surrender value only when ill premiums m respect 
of It have been paid for at least (i) three consecutive vear* m case it is issued 
by an insurer or 00 five yelts m the case of a policy issued by a provident 
society as defined in Part III of the Act The guaranteed surrender value 
which may also be called the statutory surtender value must consist of the 
surrender value plus the surrender value of any subsisting bonus already 
attached to the policy 


(A) "Surrtndtr vahi'\ mamng of —The expression * surrender value” 
ordinarily means a value which in insurer contracts witlt the assured to pay 
to the latter on his sunendenng,the life policy to the former after the policy 
having remained m force for some time and m respect of which all premiums 
during the said period have been paid in full Sometimes stipulations are 
made m a life policy whereby the insurer agrees to apply any surrender value 
which has accrued due thereon towards the payment of unpaid premiums 
until the said surrender value IS exhausted This section like other statutes 
in the British Dominions and m the United States of America prohibits the 
forfeiture of a pohev so long as the surrender value is sufficient to meet the 
premium The insurer is bound to keep the policy alive as aforesaid or to 
give the a«sured the option of taking a paid up policy foi a lesser amount 
Sometimes a policy may not acquire any surrender value where the assured’s 
only contractual right m the event of non payment of premium is to a fully 
paid up life or endowment policy of a reduced amount ^ The assured becomes 
entitled on notice to surrender the policy and to be jiaid us surrender value 
Once the notice ha« become effective, the surrender value will only be payable 
even ihough the assured dies before the actual surrender of the policy or the 
payment of the surrender value ® 'In,considering whether the surrender value 
Nvbs sufficient to pay the year’s premium or not thfc fact that a portion oi the 
year’s premium had been paid was'not to be overlooked ^ 


1 EqmtttbU Ltf* Aituranet Soaitj <if tht U S A 

V P«J (1914) AC 587 also tnttiamt 

V Unton Ctnltal (1933) 291 U S 170 
as to the exercise of the option by a 
hushand where the poiccy is effected for 
the benefit of his wife see Rt PoliGfof ih* 
Eqailabti Lift Aisurantt Sontty ofU S A 

> cndMtUhfll (1911) 27 T L R 213 lU 
Fltitaood t Policy (1926) Ch 48 

2 tniram Johnlon ' v Ctnittry InSuratitt Co 

(1909) h C l(>32 * 


3 ^fahonal India Lift Insurance Co Ltd v 
Aiakadtoan 56 Mad 980 1933 Mad 680 
set also Sankurt Mtnon v Emptre of India 
L\fc Assuranct Co Lid 61 M L J 388 
1932 Mad 241 where failure lo make 
application for revival of paid up policy 
within 12 months of delault in paying 
premium was held that the polici i. as not 
revivable nor was he entitled to a paid 
ap policy as he made the claim onU after 
the lapse of more than four years 
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Ag^m where a policy having acquired a surrender value aficr three 

vears subsequent premiums were not paid and the policy was kept alive l>y 

applying the s*>k 1 value and sulsequcnl premiums although not paid on doc 
date but paid within the days of grace, the premiums paid were held effective 
as if paid before due date ^ But where a fixed period is stipulated in the 
during which it was kept alive in default of payment of prcmiuins, e 

premiums paid after the said stipulated period but within the 4 

may be refused even though the policy has acquired n surrender value 
Again, where it is stipulated in the policy tint the surrender value will 
the property of the policy holder even if the policy Hpscs on account ol 
payment of premium, the insurer will not be heard lo say that he applic 
surrender value for keeping the policy nhve by reference to 
cr rules of the company which were not re/eired to m the policy 
stipuHlion in a loan bond where a policy lioldci took loan on the 
his policy that the insurer shall have the right to cancel the policy lO c 

of payment of the loan and interest and to apply the surrender value 

repayment of the 'aid loan, such stipulation was held to be ri»ndeT 

clog on the equity of redemption* The principle upon which the sur 
value IS based is that the value of a policy usually increases accord^mg 
length of the period during which the policy has remained in force 

(B) Dvty of the insurer —The duty of the insurer as n) 

section is that he must show the guaranteed surrender value 
at the close of each y enr after the «econd year of its currency, or (n) 
of each period of three years throughout (he currency of the policy 

5 Compliance with the requirements of section, 
of Provisos (1), (2) and (3) to subsection (1)—The at 

to (i) the iddition of the surrender value of the bonus atnching to a 

surrender and (ii) the showing of guaranteed surrender value on it . 

deemed to have been complied with in case of (t) where 
calculation of the guaranteed surrender value of the policy makes p 

for the surrender value of the bonus attaching to the policy, and in . 

(ii) where the insurer shows on the policy us guaranteed surrender 

means of a formula accepted in tins behalf by the Controller 


The third proviso to sub-section (1) lays down that the la 

to the showing of guaranteed surrender value on tlie policy as ° 

sub section (1) shall not lake effect until after the expiry of six , jn 

1st January, 1942 which is the date appointed by the Central Govcmni 
this behalf t e , all life policies issued after 1st July, 1942, must show on 
the guaranteed surrender values as laid down in the said sub-section 


6 Policy acqaxriag surrendered value not to lapse sab section ( ^ ^ 
Sub-section (2) provides that where a policy of life insurance has 
surrender value It must not lapse on account of nonpayment of further p 
tniums but it has to be kept alivc up to the extent of the paid up sum 

This sub-section also lays down that this paid-up sum insured must inclua 


llunlfPJ Telomal v luxnt Jntjronr* Co 
Lid liMJ Sind 20a 

M<i#nr,iv Ciiy Lijt lonrane* Co (lOlQ) 2 
K ll I'll 

Mn i^rnchhax Gh t* v Htndurthon Contra 
tin InSieronft iieutj Ltd I L R (19ii) 
Nas; ,.53 1943 NaK ^ 

O \ I S'a/>fl/i«rc7tfna V '*oltenal lonranc* 
Cf Ltd I M7 Nta I 51 


Soc Prudenttol losuranet Co 
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full aUsubjslirg rt\ejsionai> bonuses that ha\c '\lrc''d) atnched to the 
policy Morco\fr, m the c'lsc of a policy on which the nnximum number of 
annual premitiES pa)iblc 18 fixed ard the premiums nrc ofuniftrm amount, 
this pud-vp st.xn injured must net be lc<s than the amount bearing to the 
total <i.m in'uied the policy txclusuc of bonuses in the «amc proportion ns 
the total pcncd for which premiums ba\c alread) been paid bears to the maxi¬ 
mum period for which premiums were originally payable After ascertaining 
this amount all subsisting reversionary bonuses tbit have already attached to 
the policy has to be added to the said amount Thu«, where twcnt>-fivc years is 
the period fixed and premiums fcT a pcncd of five years hive been paid, the 
ratio will be 5 25, i « the paid-up sum insured will be one-fifth of the total 
sum insured Hence, where Rs 2 000 is the sum for which the rclcv-mt policy 
IS taben cut and premiums arc to be paid for a period of 25 years, the paid up 
sum insured Will be one fifth ofRs 2,COO, le.Bs 400 To this sum of Rs 
400 must be included in full all subsisting reversionary bonuses that have 
already attached to the policy Thus if the bonuses arc declared at Rs lO per 
Rs 1,000, the paid up sum insured will amount to Rs 400 plus Rs 20 = R8 
420 So policy has to be kept ahvc up to the extent of Rs 4 0 and it must 
not lap e by reason of ihe non-payment of furihcr premiums even if tbere be 
any stipulation m the policy contrariwise In other words, this sub-ection 
says that a policy winch has acquired a suircndcr value will automatically 
acquire a paid up sum insured cr a paid up vah e on payment of further 
premiums being ceased thereon ' 

(d) fiofiui—Under certain policy conlracis amount payable under a 
policy IS not necessarily restricted to the sum insured that is, tlie amount 
mentioned in it but insurers agree and many policies so provide that the sum 
insured vvill be increased by the addition of bonuses which are to accrue 
after the policy has been in force for a certain number of years or that the 
assured will have a share in the profits of the insurer's business This is 
generally done in certain classes of policies known ns policies participating m 
profits But policies which arc issued ns wiihout profits do not share m 
such profits and the amount payable i$ the fixed sum® The distribution of 
profit IS usually in the discretion of the insurers ® 


7 Paid-up policy not to participate in any profits sub section (3) — 
Sub section (3) lays down that a policy kept alive to the extent of the paid- 
up sum insured shall not be entitled to participate m any piofits declared 
distributable after the conversion of the policy into a paid up one The 
amount fixed at the dale of conversion of the policy mto a paid up one and 
jcalculated in the tnanner laid down in subsection (2)'Will be the amount 
•which will be payable at the end of the p*riod stipulated for piymcnt Dur¬ 
ing the interim period whatever profits may be declared hnd disinbutcd shall 
not be available to paid Up policies In other words, no' bonuses will attach 
to any paid up policy But where Jhcrc is a contract to the contrary whether 
such bonuses copld be attached to a paid up policy or not, the answer to the 
question is not free from, difficulty' Bonus is determined''out of the 
profits made by an insurer and it IS distributed as profits Hence a contract 
providing for such a bonus to be aUached to a paid up policy would be hit 
by the provisions of jilus,sub-ectioir •> 

8 Exceptions to thcirnle of automatic conversion to paid up 
policies 8ab>section (4) —Sub section (4) lays down the exceptions u 


j I See Prudtnticl Intjronct Co Ltd v 
. RevtitutCommusmers {1904) 2K 1 
' tUed tufcra 11 

2 IW 


Banlttn v Otekton (l‘^09l 
' su alio BniiiA Equiioblt 
Hailj (1905) A C S5" 



636 


the insurance act 


[S 113 


yea IS subsequent nremiums “‘^S“‘eetl a surrender value after three 
applying iht sa,(] value and sut w ’^'P' 

date but paid within he days "'Ithough not paid on due 

as If paid before due date > C Sea P""* 

during which it was Lot >s s’lpnlai'd m'he P«l‘=) 

premiums paid after the -a d i P‘‘5’"''"‘ “Ppeenuums, the 

maybe refused even il.n !'*P“*^*ed period but within the days of grace 
Again, where it is stiDulateH”®*'it,**'' has acquired a surrender value' 

the property of the ^nlirv surrender value will remain 

payment’^of p^rem.um ‘^:he?„, P“'"'V I'pSes on account of non 

surrender valuTT; Icen,"^.^ ^ to say that he applied the 

or rules of the comnanv*^ *“ 'he proipectoi 

stipulation in a loan bntirl rnfftid to in the policy" But a 

his policy that the insurer ^ policy holder look loan on the security of 

Ofpayment ofthe W 'h'cight to cancel the policy in default 

repayment of the mid Inan^ to apply the surrender value to the 

clog cn the cou.tv of ^‘Pulation was held to be illegal as being a 

value ts based^ts tha/the^vXe of T®' P"'’"'?''' “P"” wh'ch the surtender 
length of the period diir,oo^®i' °P“ P°''cy usually increases according to the 
period during which the policy has remained in force ' 

section tl tha*t’’by^iiu‘'st”’s'how~tTi'r"s envisaged m this 

at the close of each year after tn Sucrantecd surrender value of the policy (i) 
of each period of three vears^v,® 'f""® of Us currency, or (ii) at the close 
p oa 01 three years throughout the currency of the policy 

cf Proviso™m*”f|i rtJei®/ai®' *'*q'>'r«nientB of section, rarcnnistaiices 
to (0 the addition’efVu. . “ *“ “""on (I) —The requirements as 

surrender, and (ii) ^the '®° “""ching to a policy "' 

deemed to have been eomnbe?i°^®“^™''’"®™ “ ®f l®r 
calculation of the auaranteid®."^ j'*® 1“ of (i) where the method of 

for the surrender S of the b'"'’" ‘®' P"®"'' P™’'”'™, 

(it) where the insurer shows*^ on Hh"“' "'“‘'''^'"8 '“ 'he policy, and m case of 
means of a formula accepted in th.^beK:X‘'t'.?“nt" 

to theshoylm'/of'^°Euaranteed'°'^n''°'’ncquirenienls as 

sub section fn shall^nni- * i, surrender value on iiic policy as laid down tn 

1 st JanuaTy' ’iM whSch^.f"P'^S’ 

this behalf i e all iif#. i appointed by the Central Government m 

the guaranteed surren^alues 

urrenaer values as laid down in the said sub-section 

Sub-scction (2^ *“ lapse sub section (2) — 

surrender value^t mif t* *^*1 ^ policy of life insurance has acquired a 

miumsbutu has ioS lf. , ■''' "o" peyment of further pre 

This sub-scction Vun^l*^ alive up to the extent of the paid up sum insured 

sul>section also lays dow n that th.s pard-up sum insured must include in 

Sec PruJmliol tarvarut Co Ltd v 
Rnerm Commtsotonm (I90f) 2KB eSsI 
but in the lame c-ne st has been obs'‘i''e' 
that the principle is correct as regarcs 
®*rly years of the insurance but it 
will be a bad bargain ifihe aiiored lives 
"^t'nd the^ average pened of life 
which the prcBmimi afe based 

Channel J at p Ckj 5 '• 
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full all subMStirg rt\cisionai> bonuses that have ^l^eody ^tt^ched to the 
policy Mortovcr, m the case of a policy on which the maximum number of 
annual piemvutns payable IS fixed ard the premiums are of uniform amount, 
this paid-up SI m injured must net be lc*s than the amount bearing to the 
total sim infuicd by the policy exclusive of bonuses m the «ame proportion as 
ihe total peiicd for which premiums have already been paid bears to the maxi¬ 
mum period for which premiums were originally payable After ascertaining 
this amount ill subsisting reversionary bonuses that have already attached to 
the policy his to be added to the said amount Thu«, where twenty-five years is 
the period fixed and premiums for i pened of five years hive been paid, the 
ratio will be 5 25, « e the paid-up sum insured will be one fifth of the total 
sum insured Hence, where Rs 2 000 is the sum for which the relevant policy 
IS taken out and premiums arc to be paid for a period of 25 years, the paid up 
sum insured viill be one fifth of Rs 2,000, i« , Rs 400 To this sum of Rs 
400 mu«t be included in full all subsisting reversionary bonuses that have 
alreidy attached to the policy Thus if the bonuses are declared at Rs 10 per 
Rs 1,000, the paid up sum insured will amount to Rs 400 plus Rs 20= Rs 
420 So policy has lo be kept alive up to the extent of Rs 4 0 and it must 
not lap‘c by reason of the non payment of furihcr premiums even if there be 
any stipulation in the policy contranwisc In other words, this sub *ection 
says that a policy which has acquired a suircnder vilue will automatically 
acquire a paid up sum insured cr a paid up value on payment of further 
premiums being ceased thereon ' 

(A) Ronuj—Under certain policy contracts amount payable under a 
poucji 18 not necessarily restricted to the sum insured that is, the amount 
mentioned in it but insurers agree ind many policies so provide that the sum 
insured will be increased by the addition of bonuses which are to accrue 
after the policy has been in force for a certain number of years or that the 
assured will have a share in the profits of the insurers business This is 
generally done m certain classes of policies known as policies participating in 
profits But policies which ire issued as without profits do not share in 
such profits and the amount payable is the fixed sum® The distribution of 
profit IS usually in the discretion of the insurers ® 


„ ^ Paid-ap policy not to participate m any profits sub section (3) — 

oub section (3) lays down that a policy kept ahvc to the extent of the paid- 
up sum insured shall not be entitled to participate in any piofits declared 
distributable after the conversion of the policy into a paid up one The 
ainount fixed at the date of conversion of the policy into a paid up one and 
jCMcuIdiedin the tnanher laid down in subsection (2)‘will be the amount 
which will be payable at the end of the p-riod stipulated for pjyment Dur¬ 
ing the interim period whatever profits may be declared and distributed shall 
not be available to paid up policies In other words, no bonuses will attach 
o any paid up policy But where there is a contract to the contrary whether 
such bonuses could be attached lo a paid up policy or not, the answer to the 
question is not free from difficulty Bonus is determined out of the 
profats made by an insurer and It 13 distributed as profits Hence a contract 
providing for such a bonus to be altachtd to a pud up policy would be hit 
y the provisions of /his sub-'cction , 

8 Exceptions to the rale of outomatic conversion to paid up 
po icies sub-section (4) —Sub section (4) lays down the exceptions where a 


I I* PrudtnltU IntJTonC* Co Ltd v Inland 
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policy even if it lias acquired a surrender value could not be convcrlcd into a 
paid-up one on account of non payment of further premiums, ir, the rules 
stated in sub-'cciions (2) and (3) The exceptions are os follows 

(0 Where the paid up sum insured or where it tales ihc fora of an 
annuity, the amount falls bclcw a certain limit Thus lu the 
case of a policy issued by an insurer iilicrc the paidsum 
insured is less than Rs 100 inclusive of any attached bonuses, 
or annuity is less than Rs 25 . and in the case ofa policy issuca 
by a provident society as defined in Part III where the paid up 
sum insured IS less than Rs 50 inclusive of any attached bonu 
or annuity is less than Rs 25 

(«) Where the parties agree in wriiing to koTit olher arrangci^l 
after default has occurred in the payment of premium 
conditions for this exception arc that the arrangement 
be in i\nting and not oral and that such arrangement 
be made after the default in payment of 
occurred and not before the occurrence bf any such dcfaui 

(i«) \N here under the terms of the contract the surrender ^ 

automatically applied to keep the policies in force at 
lapse through non payment of premium 

The automatic 'ipplication of surrender value to keep the pohfV 
18 generally known as the non-forfeiture clause ^Ltionsa 

Jound tn vogue amongst the insurers for this purpose By way of iJIustr i 
few of them are noted below 

(ii) Surrender value less any amount of loan due to the 

applied to keep the policy in force for a .,nount 

where the surrender value is insufficient so much ol tn 
as the said value will cover , 

(i) loans may be granted from year to year out of the of 

in payment of premiums as they fall due at a 
interest which is usually 6 per cfcnl per annum , the g^tef 

of this scheme is that the policy can be kept alive poUcy 

period because of the increase in surrender value oJ r 
m normal way, ^ ^ 

(e) surrender value less any amount of lorn due on the P.°^^ill 
applied to keep the policy alive for so long as that 
, permit without charging any interest but by this sc 

surrender value docs not increase as in (b) 

Nolwithsikndinfe the non-forfeiture regulations policies issued 
insurince Corpdration grant certain claims concession where any 
niadc in the payment of premium after at least' three full years Pj.® t.jjjjs 
have been paid m respect of the policy^ concerned The scheme o* 
concession is that in the event of the death of the life assured wi .| 
months from the due date of the first unpaid pretniufn the policy „„ of 

c be piid as if the policy had remained in full force but subject to jjjc 

(i) unpaid premiums with interest thereon up to the date of 
5 me terms as for revival of the policy during such period and («i)tthc o^P 
premiums falling due before the next anniversary 

the case of policies effected under Fixed term (Marriage) Enaowmet'* 
Educational Annuity plans 
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Life Insurance Corporation policies also grant surrender value which 
depends on the class of policy and the number of years it has been m force 
where premiums have been paid for at least two years The surrender value 
so granted IS to the extent of one tenth of the number stipulated for in the 
poUcy, provided such one tenth exceeds one full year’s premium But no 
surrender value IS allowed in the case of policies effected under Two year 
Temporary Assurance Policy and the Immediate Annuity 


114 (1) The Central Government mty, subject to the 

condition of previous publication by notifica- 
menTt'oraSe't'u'tP"''"'' ‘10" the officiil Gazette, make rules to carry 
out the purposes of this Act 


(2) In particular and without prejudice to the generality of 
the foregoing power, such rules may' prescribe— 

(а) the qualifications to be possessed by actuaries , 

(б) the manner in which it shall be determined which of 

' the transactions of an insurer are to be deemed for 
the purposes of this Act to be insurance business 
I transacted in India , 


(c) the procedure to be followed by the Reserve Bank of 

India in dealing with deposits made in pursuance 
of this Act, including the receipt of custody of, with¬ 
drawal of, and payment of interest on securities 
lodged as such deposits, and their inspection and 
verification by the Controller , 

(d) the form referred to m clause (d) of sub-section (2) of 

section 16 , ‘ ' 


(e) the manner in which the prospectuses-and tables refer¬ 
red to in subsection (1) of section 41 shall be 
published and the form in which they shall be drawn 
up , ' 1 111 

(/) the matters to be prescribed for the purposes of section 
48 . 'a ' ' 


(g) the manner m which licences to act as insurance agents 
may be applied for, issued or cancelled , 

(Ji) the contingencies other than those specified in clauses 
(o) to (/) of sub section (2) of section 65 on the 
happening of which money may be pud by provi¬ 
dent societies , t 

(t) the matters other than those specified in clause? (g) to 
(o) of sub section (1) of section 74 on which a provi¬ 
dent society shall make rules , 
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0) the form of any account, return or register required 
by Part III and the manner in which such account, 
return or register shall be verified , 

(l) subject to the provisions of this Act the fees payable 

thereunder and the manner in which they are to be 
collected , 

(0 the conditions and the matters which may be prescribed 
under sub sections (5), (6), (10) and (12) of section 92 , 

(U) the term of office of, and the allowance> piyabl- to 
members of the Advisory Gommittee constituted 
under section 101B, the procedure to be followed by 
and the quorum necesiary for the transacfioa ot 
business of, the committee and the m inner of filling 
casual vacancies therein ,' ’ 

(m) any other matter which is to be or may be prescribed 

(3) Every rule made under this section shall be laid as soon 
as may be after it is made, before each Hou,e of Parliament while 
It IS in session for a total period of thirty days which may be 
comprised in one session or in two successive se»>ion», and if before 
me e’cpiry of the session in which it is so laid or the session imm e 
diately following, both Houses agree in' makmg^'any modification 
in the rule or both Houses agree that the rule should,not be made, 
the rule shall, thereafter, have effect only in such modified form 
or be of no effect, as the case may be , so however, that any such 
modification or annulment shall be without prejudice to the 
validity of anything previoudy doie under that rule 

(4) All rules made by a State Government under the prow 
sions of section 24 of the Provident Insurance Societies Act, 1912, 
and in force at the commencement of this Act shall so far as not 

inconsistent with the provisions of Part HI continue in force and 

have effect as if duly made under thi> section until th ey are 
replaced by rules made under this section 


Sr/{0PSIS 

1 Legtslahpt changn 4 Rule to be laid before each Hoi se of 

2 Object, scope and appUcahUtjf Parhanent suheetion (3) 

3 Central Oooernment's pajotr, tts 5 Roles unier the Proodent SotxtMr 

nature and scope {Pl) Rules, inter Att, 19\2 to con'inie subsection 

pretatton of 


1 Legislative changes —Clause (4) of sub-section (2) was subsliiulcil 
b> Act XIIl of 1911 the wonl *Intlta occurring therein tvas subititut'd for 
llic wordi' the Slates by Act L\II of 195b the word 'Controller' m clsuic 
(c) was subsmuted bj Act XLVIf of 1950 the wordt "applied for in clam: (f) 
were iniericd by Act XIII of 1911. the wordt and figutes • sab s-ctin (2) 
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in chuse (k) were inserted bj Act XN. of 1910, the word “and” occurring at 
the end of clause (A) was omitted by the said Act the figure and bracket “(6)” 
in clause (/) was inserted by Act XI of 1939, clause {//) in sub-seciion (2) was 
inserted by the Amendment Act XI of 1961, clause (m) was inserted by Act 
XX of 1940 and the proviso to clause (m) was omitted by Act XI of I9bl 

Sub-seciion (3) of the section was substituted by the Amendment Act XI 
of 1961 The original sub-section (t)ivas re numbered sub-scciion (4) by Act 
XX of 1940 and the words “a Slate” in sub-section f4) was substituted by 
A O , 1950 

2 Object, scope and applicability —The object of the section is to 
empower the Central Government to make rules with a view to carry out the 
purposes of the Act This section gives both general and particular powers 
wiih regard to which the Central Government can frame rules Sub section (1) 
confers general powers while sub-section (2) gives particular powers with 
regard to matters specified in clauses (a) to (m) of that sub-scction These 
rules are to be made by notification previously published m the ofliciat 
Gazette Sub-section (3) enjoins a duty on the Central Government to place 
the rules before each House of Parliament while it is in session for a total 
penod of thirty days and the validity of the rules will depend whether both 
Houses agree to approve them, if not, the rules will have no eflect and shall 
be annulled but the annulment of any rule will not invalidate anything 
previously done m pursuance of the said rule Sub-section (4) makes the rules 
made by a State Government under section 24 of the Provident Societies Act, 
1912 (V of 1912), enforceable as at the commencement of this Act which are 
not inconsistent With any of the provisions of Part III until they are replaced 
by rules made under this section Similar powers arc also conferred on the 
Central Government under the Companies Act, 1956, to make rules for all or 
any of the matters which by that Act arc to be made or may be prescribed and 
generally to carry out the purposes of that Act ^ 

This section has been made applicable to the Life Insurance Corporation 
of India 

3 Central Government’s power, its nature and scope —^The power 
that has been conferred on the Central Government by sub sections (1) and (2) 
IS to make rules which may be either general or may be with regard to 
particular matters specified Sub-section (1) contemplates power to make rules 
generally, t $ with relation to all or any of the matters which by this Act 
the rules are to be, or may be made or prescribed by the Central Government, 
while sub-section (2) contemplates to make rules particularly wiih relation to 
the matters specified m clauses (a) to (m) therein, t e the rules to be framed 
by the Central Government should only concern those matters But in both 
cases the mam object of the rules must be to carry out the purposes of this 
Act Where the rule so framed does not satisfy this test of carrying out the 
purposes of this Act but for some other purposes it will not be a rule framed 
m accordance with this section and must be invalid in law 

(d) Rules, tnterpretaUon of —Rules must be clear and definite and 
must be free from ambiguity They must not be m excess of the statutory 
power authorising them nor repugnant to that statute or to the general 
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principles of law General rules and forms made under the authority ^aa 
Act which enacted that they should have the same force as if they have been 
includ d m it have been referred to for the purpose of assisting lo the 
interpretation of the Act» If a statutory instrument (rule) contains mvu 
identical to those used in the Act under which it is made must be coostfuw 
in the same way as they arc construed in the Act ® Even the rule can be 
brought into play to construe the language of the Act where it is ambiguoui 
and difficulty arises in its construction * 

In order to justify a rule, the rule itself need not show on 
under what particular section of the Act it is being made bo long a 
rule can be justified under the rule-making power the non recital oi tn 
that It has been so made will not make the rule bad or invalid 


4 Rule to be laid before eacb House of Parliameat .r 

(3) —Sub-section (3) lays down the procedure which must be observed * 
validity of the rule framed under this section This sub-section „ 

the provisions contained in sub section (3) of section 642 of 
Act, 1956 The Select Committee on the Companies Amendment Bill adopiw 
a new formula on subordinate Legislation as regards laying ol noti 
before the Houses of Parliament The same formula is also adopte 
Act 


This sub-section lays down that every rule made under ® 
must be laid before each House of Parliament while it is in session lO jj 
period of 30 days either in one or two successive *c***®°* 

Houses agree to modify the rule or that it should not be made, inc w 
have effect as modified or shall be nullified* as the case may be 
modification or nullification shall not invalidate any act 
under that rule Any conflict between a rule and a .L^y^ct 

be dealt with in the same spirit as a conflict between two sections o 
would be dealt with If a reconciliation is impossible, the (a 

Sion must give way and probably the rule would be treated as suoora 
the section * 

^ Rules under the Provident losorauce Societies Act, 1912 
continue , sub-section (4) -Sub-section (4) lays down two conditions 
'ipphcabiliiy and continuity of the rules made by a State Governmen 
the provisions of section 24 of the Provident Insurance Societies A i 
(V of 1912) to a provident society as defined in Part III 
conditions are (i) that such rules must not be inconsistent with the pro 
of part lU of this Act ^nd (u) unless they are replaced by rules niaac 
this section Rules under this section with regard to provident socicti 
been made under the Insurance Rules, 1939, regarding transaction o 
m%e4tmcnt business, rules of provident societies, registers to be ^ to 
by them forms of accounts and statements, actuarial reports and 
returns furnished by them and hence the rules under Act V of 19 • 
replaced by the said Rules 
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115 The Central Government may, on the application or 
with the consent of an insurer not being a com- 
A (cration o orrei pany, alter the forms contained m the Schedules 
as respect that insurer, for the purposes of adapting them to the 
circumstances of that insurer 

Provided that nothing done under this section shall exempt 
the insurer from supplying all information required under tins 
Act so far it is possible for the insurer to do so 

Notes 

This section confers discretionary power on the Central Government to 
alter any forms contained m the Schedule of the Act when an application is 
made to it for that purpose The alteration coniemplatcd under this section 
IS only with a view to adapt those forms to the circumstances of that insurer 
But such alteration of the forms m the Schedule cannot be made in respect of 
an insurer incorporated as a company (See the power of the Central 
Government to alter Schedules, Tables, Forms, etc , as contained in section 641 
of the Companies Act, 195b ) 

116 (1) The Central Government may, by notification ih 

the official Gazette, exempt anv insurer consti- 
tuted, incorporated or domiciled m any 
country or State outside India from any of the 
provisions of this Act which may be specified in the notification 
cither a^olutely or subject to such conditions or modifications as 
may be specified in the notification 

(2) This section shall apply in respect of provident societies 
as defined in Part HI as it applies in respect of insurers 


This section was rc-numbered as sub-section (1) and the proviso and 
sub-section (2) was added by Act XIU of 19U but the proviso was omitted 
by Act XLVn of 1950 

'• The section confers discretionary power on the Central Government to 
exempt any foreign insurer or a provident society as defined in Part III from 
any of the provisions of the Act But such exemption must be made by notifi¬ 
cation in the official Gazette and not otherwise Such exemption may either 
be absolute or be saddled with conditions or modifications ^ 

116A« The Central Government shall every year cause to 
Sramary ot .ciuro, to Published, in such manner as it may direct, 
bepubiwbtd a sumtnary of the accounts, balance-sheets, 

statements referred to in subsection (2) of 
section 10 or the returns, abstracts and other returns under this 
Act or purporting to be under this Act which have been furnished 
in pursuance of the provisions of tbis Act to the Controller during 


1 Stt stsa S 6Z* 
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°/ PuWication, and may append to 

Governmpnf Controller or of the Central 

i^overnment and any correspondence 

cation^orril^^'li!"'^ nothing in this section shall require the publi 
or section to m sub-section (1) of section 28 

section ^IR statements referred to in sub-section (2) of 

section JIB or section 40B. 

Notes 

This section was added by Act XLVII of 1950 

published ^ Central Government to cause to be 

life insurance fond nr (’>) balance sheets, (m) 

purporting to h#. C*®* returns abstracts or other returns under the Act or 

year preceding to the Csutroller during the 

may be appendedsummary to be publuhcd 
Any corres^ndenrs. ^ of the Controller or of the Central Government and 

and/or reonri* ‘ manner m which the summary of those accouotJ 

Central Governm/.^* published has to be directed by the 

publication are_^ statements which have been exempted frotn 

(') of invested m Government securities or other approred 

(ii) of investments made out of the controlled fund , 

(»0 of showing the remuneration paid, whether by way of commissim 
a person m case where such remuneratioa 

exceeds the sum of Rs 5 000 , or 

(le) ofpremiums currently used by the insurer transacting life miu 

m India m regard to new business m respect of 

r a ity, rate of interest expenses and bonus loading 
of India ^ section has been made applicable to the Life Insurance Corporation 

117 Nothing in this Act shall affect the liability of an 
Saving of provjjioQ* of insurcr being a company or a provident society 
CompAnic. Act as defined m Part HI being company to 
Gomnnie! Ant itfwPP^^ provisions of the Indian 

rov^dedfor^by’th,s*Act“‘ “‘h^rwise' specifically 

I Notes 

occurSv m“lhe defined m Part HI being eompsny” 

currtng in the section were inserted by Act Xlff nf lOti Thu aeciion UV* 

ssEs ■! %l 

specifically prov.d~d for by ll... Act K '>»« or has not 

liable lo pcnalum for noniiompbance mtb "““mnee company becoming 
Act muit be Kovemedbv lhe Slier f P^risions of the Gompnniel 
11.1 oe Euvemca Dy me Uller Act when the Iniurancc Act did not specifi 
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cally provide for it ^ But where the insurance company’s or tlie provident 
society s acts or omissions may come within the mischief of both the Acts it 
would be proceeded against under the Insurance Act and the matters strictly 
coming under the Companies Act should be dealt with by that Act * 

Section 616 of the Companies Act, 1936, tnttr aha says, "The provisions 
of this Act shall apply (a) to insurance companies, except in so far as the said 
provisions arc inconsistent with the provisions of the Insurance Act, 1938 (IV 
of 1938), Thus, it "makes it clear that insurance and other companies 

which are governed by special Acts will continue to be governed by those Acts 
and that such companies will be governed by the provisions of the Bill (since 
enacted as Act I of 1956) in so far as those provisions are not inconsistent 
With those contained in the special Acts governing those companies The 
necessary consequence then is that all the provisions of the Companies Act, 
1956, will apply to a company although it is governed by a special Act when 
the matters are not specially provided in the special Act and hence there is no 
escape from the obligations imposed on the companies by the Companies Act, 
195b 

Section 616 of (he Compames Act, 1956, corresponds to section 257 of 
the Indian Companies Act, 1913 and by virtue of section 8 of the General 
Clauses Act (X of 1897) the reference to the Indian Companies Act, 1913, 
Will be taken as reference to the Compames Act, 1936, which has repealed 
the former 

In Sfcjamaj)«4a v ConiroUer of Imuranti^ where on account of transfer 
by one insurance company of its business to another insurance company under 
express powers given by its Memorandum of Association it was contended that 
the result of the transfer was a virtual winding Up and that it was not one 
of the corporate objects of a company to wind it up and it was further 
contended that the winding up could be effected only under the provisions of 
the Companies Act, the bupreme Court in repelling the said contentions 
and referring to this section has observed *‘Now section 117 of the Insurance 
Act provides that nothing m that Act would affect the liability of an insurance 
company to comply with the provisions of the Indian Companies Act in 
matters not otherwise specifically provided for by it Section 36 of the 
Insurance Act which has for (he present purpose to be read with section Sii W 
that Act, makes, certain specific provisions which, override the 

provisions of the Companies Act * * Companies carrying on certain types of 
insurance business within the United Kingdom t are, in « addition i to the 
provisions of the Companies Act, 1948, governed by tuc Insurance Companies 
Act, 1958 (which repealed atid consolidated a series of Acts known as the 
Assurance Companies Acts, 1909-I94b) * i , 


118 Notliing m this Act shall,apply— 

ExempCiom 


I 


(а) to any trade union registere'd under the Indian Trade* 

Unions Afct, 1926 , or ’ 

(б) to any provident fund to which the provisions of the 

Provident‘Funds Act, 1925, apply ,^or 


f* Chaiterje$ Managing Dirtctar Basttrn 3 
National IniuroTUi Co Ltd v Emptrar 37 
CUN lt53 4 

S'lroniraNatkv halt Paia I L R (1940) 

1 Cal 575 44 C VV N 454 1940 Cal 


Notes on clause 574 of the Couipaaiei 
Bill 

1962 S C 1355 at p 1357 Sarkar J 
Bmood V Htndtrion s Transoaal Eilaltt* 
Ltd (1908) I Cb 743 held not applicable 
Falcnet I Goiapaoy Law p, 790 
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(c) if the Central Government so orders in any case, and 

to such extent or subject to such conditions or 
modifications as may be specified in the order, to 
any insurance business carried on by the Central 
Government or a State Government or a Govern 
ment company as defined in section 617 of the 
Companies Act, 1956 , or 

(d) if the Controller so orders in any case, and to such 

extent or subject to such conditions or modifications 
as may be specified in the order, to—* 

(») any approved superannuation fund as defined m 
clause (a) of section 58N of the Income Tax Act, 
1922 , or 

(»») any fund in existence and officially recognised by 
the Central Government before the 27th day o 
January, 1937, maintained by or on behalt o 
Government servants or Government pepioners 
for the mutual benefit of contributors to the lun 
and ot their dependants , or 

(♦ti) any mutual or provident insurance society com 
posed wholly of Government servants or 
railway servants which has been exempted tro 
any or all of the provisions of Provident 
ranee Societies Act, 1912 

Notes 

This section was aubatituted by Act XXXV of 1957 with effect froffl b* 
September, 1957 

The section lays down three varieties of exemptions fropi the 
the provisions of this Act Fint/jf, it exempts (o) any trade union ^^8”*. 
under the Indian Trade Unions Act, 1925 and C^) any provident tuna 
which the provisions of the Provident Funds Act, 1925, 
confers powes on the Central Government cither wholly or partially and 
to such conditions and modihcations as it may specify in us order ™ 
to exempt any insurance business earned on by (e) the Central ' 

or (4) a State Government, or (c) a Government company as defined in sec 
617 of the Companies Act, 1956 , thirdly and lastly it confers power 
Controller either wholly or partially and subject to such conditions or modin 
cations as he may spccifiy m his order to exempt (a) any approved supc^nnw* 
tion fund as defined in clause (o' of section 53N of the Indian 
Tax Act, 1922, corresponding to section 2 (4) of the Income Tax Act 1^“ 
(Act XLIII of 1961), (4) any exuting and officially recognised fund 

before the 27tb day of January, 1937, by the Central Government and 

tamed by or on behalf of the Government servants or Government pensioners 
for the mutual benefit of contributors to the funds and of their dependants or 
(e) any mutual or provident insurance society composed wholly of Governmeo' 
or railwa> servants and exempted from any or all of the provisions of mC 
Provident Insurance Societies Act, 1912* 



INSPECTION AND SUPPLY OF COPIES 


647 


S 119] 


**Gov8rnment company^ dejisutton o/—For the purposes of the 
Companies Act, 1956, a Government company means any company m which 
not less than fifty-one per cent of the paid-up share capital is held by the 
Central Government or by any State Government or Governments or partly 
by the Central Government and partly by one or more State Governments, 
and includes a company which is a subsidiary of a Government company as 
thus defined 

^'Approved tuptramuotiot juad**^ difinition of latuns a superannuation 
fund or any part of a superannuation fund which has been and continues to 
be approved by the Commissioner in accordance with the rules contained 
in Part B of the Fourth Schedule of the Income Tax Act, 1931 ^ 


•'Tradt unton'*, dtjinttton of —The expression means any combination, 
whether temporary or permanent, formed primarily for the purpose of 
regulating the relations between workmen and employers or between workmen 
and workmen, or between employers and employers, or for imposing restrictive 
conditions on the conduct of any trade or business, and includes any federa¬ 
tion of two or more trade unions but without affecting (t) any agreement 
between partners as to their own business, (ii) any agreement between an 
employer or those employed by him as to such employment, or any 
agreement in consideration of the sale of the goodwill of a business or 
instruction in any profession, trade or handicraft.® 

"Pfomdent fund'*, dijinilton of —It is a fund in which the subscriptions or 
deposits of any class or classes of employees are received and held on their 
individual accounts and would only cover funds organised by the employer 
for the benefit of the employees, and must be constituted by the authority of 
the Government * 


119 Any person may on payment of a fee of five rupees 
inspect the documents filed by an insurer with 
Jnipcction and .upp^ the Ckintrollcr under clause (/) of sub-section 
proi”fcuIs ” (2) of section 3, and may obtain a copy of any 

such document or part thereof on payment in 
advance, at the presenbed rate for tlie making of the copy 

Notes 


This section was substituted by Act XIII of 1941 The section gives 
an opportunity to any person to inspect published prospectus, standard policy 
forms and statements of assured rates, advantages, terms and conditions to 
be offered m connection with insurance policies on payment of a fee of Rs 5 
He can also obtain a copy of those documents or part thereof on payment 
in advance of Rs 2 for each foolscap page or part of a page of the copy, it 
being prepared with reasonable margin and spacing ^ 

“Pfr us**, as defined in the Companies Act 1956, means any 
document described or issued as a prospectus and includes any prospectus, 
notice, circular, advertisement or other document inviting offers from the 


1 S 617 of the laid Acl 
2. S 2 (6) of the said Act 

3 S 2 (fi) Trade Unions Act XVJ of 1926 

4 .^1 S 2 (c) (d) and (i) of the Provident 

Fundi Act, 1925 and i«aUa .Soina Bos V 5 


ChHlarn t939 Mad 485 , Ahmad Huitain 
Khan V Bhagat Bdlt Aum 1941 Lah 168 
Hitra V Commtttontr of Ineomt tax F*37 
Lab 915 

R 24 (5), Insurance Rules, 
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public for the subscription or purchase of any shares in, or debcntijres of, a 
body corporate ^ Regarding incidents of a prospectus see Part III of Chapter 
I of the said Act This section shall apply to the Life Insurance Corporation 
of India 


120. The marlvCt value on the day of deposit of securities 
deposited in pursuance of any of the provi 
peternunatjon of market sionsofthis Act With the Resefve Bank ot 
cd und°cr India shall be determined by the Reserved 

Bank of India whose decision shall be final 


Notes 

This section confers power on the Reserve Bank of India to determine 
the market value of any securities as at date when such 
deposited with such bank as required under the provisions of this Act 
the Reserve Bank of India would decide with regard to the market value 
been made final and none can challenge the said value so determined 

121 [Bepealed hy the Bepeahng and Amending Act 

0/1957] '■ VI 

122 (Repealed })y the Repealing and Amending Act 
0/1957] 

123 {BepeaUd by the Sepeahng and Amending Acl_'S.%Sy 
of 1957 ] 
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THE FIRST SCHEDULE 

{See section U) 

RigulaUons and Form/or the preparotton of balance-sheet 
PARTI 
Regolatlons 

1 The balance-sheet required to be prepared m respect of every class 
of business carried on by an insurer IS in the form in which it is set out in 
Part II of this Schedule (Form A), appropriate to a case where the insurer 
maintains a separate fund in respect of life insurance business 

2 Tlie balance-sheet of life insurance business shall be prepared as a 
separate document The balance-sheet of any class of business may be prepar¬ 
ed as a separate document instead of being incorporated by the addition of 
columns and headings in the general balance sheet, but the totals of each such 
separate balance-sheet (showing the total assets of the class of business, the 
balance at the credit of the life insurance fund or other separate fund or 
account, the amount of shareholders* undivided profits, and outstanding 
liabilities) must in any case be incorporated in the general balance- 
sheet 


3 If any combined balance-sheet is for any purpose issued by an insu¬ 
rer, It shall be in accordance with the Form set out in this Schedule, and there 
shall not be included among the assets shown in any such combined balance 
sheet any amount in respect of any holding in or advance to any insurer whose 
assets and liabilities have been incorporated therein Ever) combined balance- 
sheet must show clearly on the face thereof that it is a combined balance- 
sheet and must set out fully the name of every insurer whose assets and liabili¬ 
ties have been incorporated therein , if the assets and liabilities of any person 
not being an insurer are included m a combined balance-sheet the fact must 
be stated therein 

4 Where any guarantee has been given by an insurer (otherwise than 
in the ordinary course of re-insurance business) in respect of the policies of 
any other insurer, the balance-sheet of the insurer by whom the guarantee was 
given must show clearly the name of every insurer whose , policies have been 
so guaranteed and the extent of the guarantee 

Provided that this regulation shall not apply where a combined balance- 
sheet IS issued incorporating the assets aTid liabilities of the insurer whose 
policies are guaranteed 

5 Where any part of the assets of an insurer is deposited in any place 
outside Indict as security for the owners of policies issued in that place, the 
balance sheet shall state that part of the assets has been so deposited, and, if 
any such part forms part of the life insurance fund, shall show the amount 
thereof and the place wheic it is deposited Where any combined balance- 
sheet IS issued by an insurer for any purpose, the information required by this 
regulation shall be shown in the aggregate in respect of all the insurers 
whose assets and liabilities have been incorporated m the baUnce-shcet 
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M m “> *'>' balance.,heel a .talemenl m Form M 

value of the assets ,nlnd,“ ° 'homng the mariet value and the book 

nan.eJy,-®'''^ balance-sheet shall 


contain the following certificaie^ 


to *^^**^ *’^‘**^ aame persons as arc required by thw Act 
#j. *?V ^pJ®*n»ng how the values as shown la 

^ ®”’^®'^hcet of the Investments in stocks and shares hare 
en arrived at and how the market value thereof has been 
rtamed for the purpose of comparison with the values so 


to*^^*^^^u**^**^^ sanic persons as are required by this Act 
gn t e balance->sheet and signed also, so far as respects the 
value of any items shown m the balance-sheet under the head 
sng of Reversions and Life Interests”, by an actuary, ccrlifyicg 
, *''^^“** assets have been reviewed as at the date of 

ih^ ^”^ *^** *” their belief the assets set forth 10 

e ^^occ'sheet are shown in the aggregate at amounts not 
excee mg their realisable or market value under the several 
ea ings-^“Loana”, "Reversions and Life Interests”, "Invest 
ments .‘Mgents* Balances'Outstanding Premiums”, “Interest, 

I cn 5 and Rents outstanding” "Interest Dividends and 
rt ” * ^^^ruing but not due” ‘‘Amounts due from other Persons 
‘^®*'ryiug on Insurance Business”, "Sundry Debtors’, 
J Receivable” “Gash” and ibe several items specified 
under "Other Accounts” 

d that if the persons signing the certificate are unable to certify 
ar^* * ® assets set forth in the balance sheet are so shown 4* 
rcsai a full explanation of the bases upon which the values 
in°th” *" ^balance-sheet have been assessed ibalJ be given 


«'b« »!■»»/ or port to 1.6 

are renn* * certificate signed by the same persons as 

re «qu,red by this Act to sign the balance-sheet and by the 
r assets of the life insurance 

iheprovmanaonhwAcr^’'^''''''’^ 

mvm of J.fc .n,„„„cc ru„d.^""f “ 

(rf) certificates signed bv th^. »..j . 

any olhcr ccriihi^. ““■'"or (wliich shall be m addmon to 
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(t) that he has verified the cash balances and the securities relating 
to the insurer’s loans, reversions and life interests, and invest¬ 
ments , 

(tt) to ^vhat extent, if any, he has verified the investments and 
transactions relating to any trusts undertaken by the insurer as 
trustee, and 

(tit) in the case of a combined balance-sheet, that be has audited 
the balance-sheet and accounts of every insurer whose assets 
and liabilities are incorporated ibcrein, or that any such 
balance-sheet and accounts which have not been audited by 
him, have been certified by independent auditois The said 
certificate shall contain a reference to such reservations, il 
any, as may have been made by any auditor upon any report 
or certificate given by him with respect to the balance sheet 
and accounts of any insurer whose assets and liabilities are 
incorporated in the combined balance-sheet* 

8 If the values shown in the balance sheet in respect of "Holdings in 
Subsidiaiy Companies'* or "House property (s) in India, (») out ol India'* have 
been increased since the last previous bavanet-shcet, the ctmficate required 
by paragraph (6) of the last foregoing regulation shall state the amonst of every 
increase not solely due to the cost of subsequent additions or, as respects hold¬ 
ings in controlled companies, to increased profits, and shall contain an 
explanation of the reason therefor 

9 For the purposes of this Schedule the following expressions have the 
meanings hereby respectively assigned to them, namely,— \ 

(a) "combined balance-sheet*’ includes any combined statement made 
by an insurer of assets and liabibties in tbe form of a balance- 
sheet which includes the assets and liabilities of any other 
_ insurer, and 

(p) ^'market value** means as respects any assets the market valne 
thereof as ascertained from published market quotations, or, if 
- there be no such value, its fair value as between a willing 

buyer and a willing seller.. 
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Notes 

(o) The Reserves or Contingency Accounts must be separately stated 

(b) If the insurer has not full and unrestricted control of the assets 
constituting the Pension or Superannuation Accounts, cither those accounts 
and the assets and liabilities relating thereto must be omitted from the 
balance sheet or the assets of which the insurer has not such control must 
be clearly indicated on the face of the balance-sheet 

(c) If the insurer has deposited security as cover in respect of any d 
these Items, the amount and nature of the securities so deposited must w 

clearly indicated on the face of the balance-sheet 

(rf) These items are or have been included m the corresponding he™* 
in the Revenue or Profit and Ixiss Account Outstanding and accruing 
interest, dividends and rents must be shown after deduction of „ 

or the income-tax must be provided for amongst the liabilities on the o 
Side of the balance sheet 

(s) Such Items as amount of liability in respect of bills discounted, 
uncalled capital of subsidiary companies, uncalled capital of other ‘hvehtnen i 
etc, must either be shown in their several categories under the 
“Contingent Liabilities” or the appropriate items on the assefssioe m 
be set out m such details as will dearly indicate the amount of the unca 
capital 

(/) As respects life and annuity business full p^iiiiculars of 
in and loans to subsidiary companies must be stated giving the name el 

company,nhe number and description of each class of shares held 

paid up thereon, and the value at which the holdings m each company s 
in the Dalance-shcct 

(f) Either this item must be shown net or the commission must be P^®* 
vided for amongst the liabilities on the other side of the balance sheet 

(A) The aggregate amount owned by a subsidiary company or 
companies is to be shown separately from all other assets and the 
amount owing to a subsidiary company or subsidiary companies u 
shown separately from all other liabilities 

(i) Amounts due from directors and officers must be shown separately 

(j ) No amount must be entered under this heading unless fully 
If not fully secured, the amount must be included under the hca 
“Sundry Debtors 

(A) Under this heading roust be included such items as the 
which must be shown under separate feadings suitably described 
furniture goodwill, preliminary, formation and organisation expense^, ^ 
ment expenditure account, discount on debentures issued other expenmm* 
earned forwaid to be written off in future >car« balance being loss on 
and Loss Appropriation Accounts, etc The amounts included in the balan® 
sheet must not be in excess of cost 

(/) Under the head “Other accounts if any (to be specified)" 
left hand side fines realised from the staff and their contribution towards 
piovidcnt fund if any should be shown under separate sub beads 
- (m) Where the insurer is required to maintain a separate account in 

respect of any sub-class of miscellaneous insurance business this heading i^ 
be split up accordingly 
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' FORM AA 


Classified Summary of the Assets in India of the 
Company on 19 


Glass of Asset 

Book value 
as per (a) 
below 

Market valui 
as per (rf 
below 

? Remarks as 
' per (c) below 

(1) Government of India 

Securities 

(2) Indian State Government 

Securities 

(3) Indian Municipal, Fort and 

Improvement Trust Securi¬ 
ties including Debentures 

(4) Debentures of Indian Rail- 

'ways ' 

(5) Guaranteed and Preference 

Shares of Indian Railways 

(6) Annuities of Indian Rail¬ 

ways 

(7) Ordinary shares of Railways 

in India 

(B) Other Debentures of con¬ 
cerns in India 

(9) Other Guaranteed and Pre¬ 
ference Shares of concerns in 
India 

(10) Other Ordinary shares of 

concerns in India 

(11) Loans on the Company’s 

policies effected in India 
and Within their surrender 
value 

(12) Loans on mortgage of 

property in India 

(13) Loans on Personal Security 

to persons domiciled and 
resident in India 

(14) Other loans granted in India 

(particulars to be stated) 

(15) Land and House property in 

India 

(16) Cash on deposit in banks in 

India 

(17) Cash in hand and On current 

account in banks in India 

(18) Agents* balances and out¬ 

standing premiums 

G9) Interest, dividends and rents 
cuher outstanding or 

accrued but not due 
(20) Other assets m India (to lie 
specified) 

Rs 

Rs 


83 
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The statement shall show— 

(a) the value for which credit is taken in the balance-sheet for cacli 
of the above mentioned classes of assets, 

(i) the market value of such of the above mentioned classes 

has been ascertained from published quotations after deduc i 
of accrued interest incluaed m market prices m those w 
where accrued interest is included elsewhere m the Pa an 
sheet, 

(e) how the value of such of the above-mentioned classes of assets « 

has been ascertained from published quotations has been a 
at, and 

(d) the rates of exchange at which the values of the assets other tha 
m rupee currency have been converted into rupees 

The market value need not be shown separately, where they 
than the book values and a certificate to that effect is appenoeo 
statement 

No amounts on account of any of the following items may be entcrc 
the statement 

Goodwill 

Preliminary, formation, organisation or development expenses 
Commission or discount on shares or debentures issued 
Commuted commission 

Expenditure carried forward to be written off in future years 


THE SECOND SCHEDULE 


(See rechon 11) 

Resulahons end Forms for the preparation of Profit and Loss Accounts 
PARTI 


Hegalations 

1 Tlicitemj on ihc income side of the Profit and Loss AccO“”< “jjj 
Profit and Loss Appropriation Account must relate to income whether acta™ 
received or not and the items on the expenditure side must relate to expsa 
diture whether actually paid or not 

2 Deductions from Interest, Dividends and Rents to be sb^n 
respect of income tax must include all amounts in respect of Indian Centra* 
Income-tax whether or not it has been or is toLe deducted at source or 
direct 


3 The Interest Dividends and Rents tnt income tax thereon shown «« 
the Ke\rnue Accoiinu for an> chties of buimcw other than life miuraiicc 
btmnesi meluding annuity business may jfthc insurer so desires, be inclutlca 
vrhi.ln the correiponding items in the Profit and Loss Account 
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Forms 
FORM B 

Form of Profit and Loss Account 

Profit and Loss Account of for the year ended 19 


Indian Central Taxes 
on the Insurer’s Profits 
(not applicable to any 
particular Fund or 
Account) 


Fxpenses of manage¬ 
ment (not applicable to 
any particular Fund or 
Account) ^ 

Loss on Realisation of 
Investments (not charg¬ 
ed to reserves or any 
particular Fund or 
Account) 

Depreciation of Invest¬ 
ments (not charged to 
Reserves or any parti¬ 
cular Fund or Account) 

Loss transferred from 
Revenue Accounts (de¬ 
tails to be given) 

Other expenditure (to 
be specified) 

Balance for the year 
earned to Appronation 
Account 


Interest, Dividends and 
Rents (not applicable to 
any particular Fund or 
Account) Rs 


Less—Income tax there¬ 
on Rs 

Profits on realisation of 
Investments (not credited 
to Reserves or any parti¬ 
cular Fund or Account) 

Appreciation of Invest¬ 
ments (not credited to 
Reserves or any parti¬ 
cular Fund or Account) 


Profits transferred from 
Revenue Accounts (de¬ 
tails to be given) 


Transfer fees 


Other income (to be 
specified) 

Balance being loss for 
the year carried to 
Appropriation Account 


Rs P 


1 If any rum bar been deducted from thii item and entered on the arrets ride of tbe 
baUnce-rbeet tbe account mujt be abown reparately 
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FORM G 

Form of Projit and Loss Appropnaiton Account 


Profit and Loss Appropriation Account of for the year ended 19 


Balance being loss 

brought forward from 
last year 

Balance being loss for the 
year brought from 
Profit and Loss Account 
(as m Form B) 

Dividends paid during 
the year on account of 
the current year (to be | 
specified and if “free of , 
tax” to be so stated) | 

Rs P 

1 

Balance brought for 
ward from last year Rs 

Less—Dividends since 

paid in respect of last 
year (to be specified and 
if ‘Tree of tax” to be 
so stated)* R* 

i 

Rs P 

Transfers to any parti¬ 
cular Funds or Accounts 
(details to be given) 

1 

1 

Balance for the year 
brought from Profit and 
Loss Account (as in 
Form B) 

1 

Balence at end of the i 
year as shown in the i 

i 

Balance being loss at 
end of the year as shown 
in the balance sheet 

1 

Balance-sheet | 

■ ■■ 1 




THE THIRD SCHEDULE 
(See section 11) 

Regulations and Forms for the preparation of Revenue Account 
PARTI 
Regulations 

1 Form D is, as set out m Part II of this Schedule, for 

life insurance business but a separate revenue account must be P‘’*P®mred 
every class or sub-class of business in respect of which the insurer » s^h 

to maintain a separate account . 

2 Form F is as set out m Part II of this Schedule, 3pP*’°P^**'^unt 

fire insurance and for marine insurance business A separate revenue acco 
in the same form must be prepared for miscellaneous insurance to 

an> sub-class of such business in respect of which the insurer is reqo»" 
maintain n separate account 

For a sub-class of miscellaneous insurance m respect of which ^1**^ 

insurer is required to maintain a separate account, Form Dor Form 

out in Part II of this Schedule may be used with such modifications a* 
Controller may authorise ^ 


1 Tbli itm nuy be on ibe oiber side of the accoBot if preferred 
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3 If any combined revenue account is for any purpose issued by an 
insurer it must be in accordance with the forms specified in this Schedule and 
must clearly show on the face thereof that it is a combined revenue account, 
and must set out fully the name of every insurer required to make separate 
returns under this Act, whose revenue and expenditure have been included 
therein , if the revenue and expenditure of any person not being an insurer 
included in a combined revenue account, the fact must be stated thereon 

4 The Items on the income side of the revenue account must relate 
to income whether actually received or not, and the items on the expenditure 
side must relate to expenditure whether actually paid or not 

5 Reinsurance premiums wbether on business ceded or accepted, arc 
to be brought into account gross (i e , before deducting commissions) under 
the head of premiums 

6 As respects life insurance business the following statements shall be 
furnished to the Controller every year showing details provided for in a Form 
pertaining thereto — 

(A) A statement in Form DD as set forth m Part II of this Schedule 

(B) A statement in Form DDD as set forth in Part II of this Schedule 

(C) A statement in Form DDDD as set forth in Part 11 of the 

Schedule 

7 In addition to the revenue account, information shall be supplied 
of the gross premium written direct m India, that is, the premium income 
without taking into account premiums on reinsurances ceded or accepted, for 
every class or sub»clas3 of business m respect of which the insurer is required 
to maintain a separate account 

7A In addition to the revenue account, information shall also be 
supplied of the gross claims payable directly by the insurer in Indix (that is 
to say, the claims without taking into account claims on reinsurance ceded 
or accepted) separately for fire, marine and miscellaneous insurance business 
and the provisions of sections 20 and U6A shall not apply to any information 
so supplied 

8 Any office premises which form part of the assets of a life insurance 
fund must be treated as an interest earning investment, and accordingly, in 
the revenue account for life insurance business a fair rent for the premises 
must be included under the heading * Interest, Dividends and Rents” and in 
the revenue account of every class of business for which the premises arc used 
proper charge for the use thereof must be included under the heading 
“Expenses of Management ’* 

9 Where an insurer carries on the business of life insurance in con¬ 

junction with any other class of insurance business the expenses of manage¬ 
ment charged to the life insurance revenue account must not include more 
than a reasonable proportion of the common expenses and m particuhr, no 
such account must be chaigcd with more than a fair sum for the use of any 
office premises having regard to the income from the various classes of 
business earned on and to the extent to which the premises are used for the 
purposes of each class of business ^ 

10 Deductions from Interest, Dividends and Rents in respect of income- 
tax must include all income tax charged on such income whether or not it 
has been or is to be deducted at source or paid direct, the income-tax to be 
shown as so deducted in the life insurance Revenue Account a Indian 
(Central) Indian (State), United Kingdom, Foreign and Dominion xne«*n~- 
tax, but the income-tax to be shown as deducted in Revenue A 

other classes of business is Indian (Central) income-tax only 
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PART n 
Forms 


FORM D 

Form of Rivtnuo Account applicable to Lxfe Insurance Battness 

Revenue Account of for the year ended ^9 

m respect of business 



Business 

Business 

Total 

— 

Within 

out of India 


India ^ 

(«) 


Claims under policies (including 

! 1 

1 ■ R! 1 

1 Rs 


provision for claims due or inti> 
mated), less reinsurance— 

By death 
By maturity 

Annuities less reinsurance 
Surrenders (including surren* 
ders of bonus) less (reinsur¬ 
ances) 

Bonuses in cash, less reinsu¬ 
rances 

Bonuses m reduction of pre- 
mimus less reinsurances 
Expenses of Management (^)— 

(a) Commission to Insurance 

agents less that on re¬ 
insurances 

(b) Allowances and commission 

[other than commission 
included in sub items (a) 
preceding] 

Balance of Fund at the beginning 
of the year 

Premiums less reinsurances 
(i) First year premiums, where 
the maximum premium paying 
period (gj is— 

two years seven years 

three years eight years 

four years time years 

five years ten years 

six years eleven years 

twelve years or 
over (including 
throughout life) 
00 Renewal premiums 
(i/i) Single premiuros 


/ 
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FORM ld~—eontd 


— 

Business 

within 

India 

Business 
out of India 

w 

Total 

Consideration for annuities granted, 
less reinsurances («) 

Interest, dividends and rents 

Less—Income-tax thereon (d) 
Registration Fees 

Other income (to be specified) (<) 
Loss transferred to Profit and Loss 
Account 

Transferred from Appropriation 
Account 

2 Salaries etc (other than to 

agents and those contained m 
Item No 1) 

3 Travellmg expenses ' 

4 Director’s fees 

5 Auditor's fees 

6 Medical fees 

7 Law charges 

0 Advertisements 

9 Printing and Stationery 

10 Other expenses ofmanagement j 

(accounts to be specified) ' 

11 Rents for ofiiccs belonging to i 

and occupied by the insurer 

12 Rents of other offices occupied 

by the insurer 

Bad debts 

United Kingdom, Indian, Domi¬ 
nion and Foreign taxes 

Other expenditure (to be speci¬ 
fied) 

Profit transferred to Profit and 
Loss Account 

Balance of Fund at the end of 
the year as shown in the balance- 
sheet 

Rs 

1 

1 

Rs 

Rs 

1 
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(a) These columns apply only to business the premiums in respect of 
which are ordinarily paid outside India If any question arises whether any 
premiums are ordinarily paid outside India, the Controller of Insurance ihall 
decide the question and his decision shall be final 

(h) If any sum has been deducted from this item and entered on the 
assets side of the balance-sheet, the amount so deducted must be shown 
separately Under this item the salary paid to the managing agent or manag 
ing director shall be shown separately from the total amount paid as salaries 
to the remaining staff 

(c) All single premiums for annuities, whether immediate or deferred, 
must be included under this heading 


(d) Indian, United Kingdom, Foreign and Dominion income tat on 
Interest, Dividends and Rents must be shown under this heading, 1^^ 
rebates of income-tax recovered from the Revenue authorities in 
expenses of management The separate heading on the other side of 
account IS for United Kingdom, Indian, Foreign and Dominion taxes, ol 
than those shown under this item 


(tf) Under the head “Other Income” fines, if my, realised from ^ 
must be shown separ itcly All the amounts received by the insurer direct 
or indirectly whether from his head office or from any other 
India shall also be shown separately in the revenue account except suen s 
as properly appertain to the capital account , 

(/) In the case of an insurer having his principal place of husio 

outside India the expenses of management for business out of India a 
business need not be split up into the several sub heads, if they arc 
split up in his own country 


(g) Where the maximum premiums paying period includes a 
ol a year such fraction shall be icnorcd for the purposes of this T 
account 


Chsstncd statement othfc insurance policia of the _C ompany, for the year ending 

. , Total life insurance 

New life insurance business in respect of which business in force at 
a premium has been paid m the year year 
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The amount should be stated to the nearest rupee and after deduction of reinsurances 
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form ddd 

- oft!,, 

I ®o« Scici'*' I 

jss’-znijs"- 


'®'"'"ng of/ 


I Sutu 
^assured ^ 

Rs 


Rs 


Rj 


I'FKi'-'-o. 

»arv.,vo„.. 


Total 

f7) ■■•'‘^-7", 

j’/PpSl'.ng",^;,^ O'- tho I 
ffi?'"'' ■nsured' / 
By "ap^^; *a.(,"Ba.„« j 

0 0 By of bon'^y ‘ 

ByS, '‘“'o or Jan"" 

Total 

-r^^;^^^:i!!^rycaa 
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FORM DDDD 

Pariteulars of the poltaes forfetted^or lapsed tn the last }ear under review 
and of polities revived and reinstated fot full benepts, classified 
according to the ^ear tn which they were issued 


Years m which the 
policies were issued 

Number 
of policies 
forfeited or 
lapsed 

Sum m 
sured under 
policies in 
column 2 

i Number 
of 1 ohcies 
revived and 
reinstated 
for full 
benefits 

Sum in 
sured under 
policies in 
column 4 

1 

2 

1 ^ 

4 

5 



Rs 

1 


Rs 

Year ending 19 , 

being the year undet 
review 





\ear ending 19 , 

being the year 

previous to that 
under review 






And so on, the number of and sum insured under policies forfeited or 
lapsed m the last year under review being stated after classiBcalion according 
to each of the preceding yean in which they were issued 


A separate statement must be given in respect of each class of life 
insurance business for which a separate revenue account is submitted and all 
amounts stated shall be the total gross amounts without taking into account 
reinsurances ceded or accepted 

Insurers having their principal place of business tn India shall give the 
Information required in the form separatelv for business transacted tn India 
and business transacted outside India and insurers having their principal 
place of business outside India will furnish information regarding business 
transacted in India only 
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outstaadmg claims, then the amount of such excess must be shown in the 
Revenue Account 

(c) If any sum has been deducted from this item and entered on the 
assets side of the balance-sheet the amount so deducted must be shown 
separately 

(d) Where the account is furnished under the provisions of section 11 
of the Insurance Act, l938, separate figures for cUims paid to claimants m 
India and claimants outside India and for premiums derived from business 
effected in India and effected outside India must be given 

(e) All the amounts received by the insurer directly or indirectly whethf*r 
from his head office or from any other source outside India shall also be 
shown separately in the revenue account except such sums as properly 
appertain to the capital account 

*Wherc the account is furnished under the provisions of clause (i) 
of sub-section (2) of section 16 of the Insurance Act, 1938, by an insurer to 
v.hoai that section applies, separate figures for business within India and 
business out of India mUst be given against the items marked with an 
asterisk Against all other items the total amount for the business as a -whole 
may be given , 


THE FOURTH SCHEDULE 
(See seetton 13) 


R«|ul<](i 0 nj fcT the preparatton of abstraets of Actuartei' reports and 
Requirements applteabte to such abstracts 

PART I 


Regulations 

I Abstracts and Statcincnts roust be so arranged that the occibecs gy? 
letter of paragraphs correspond with those of the paragraohs of Part H cf 
Schedule 


2 In showing the proportion which that partoftbearstn* rrss'a'^j 
reserved as a provision for future expenses and profili beas toul of tni; 
annual premiums, in accordance with the rcquiremrat? c‘ of 

It of this Schedule, no credit is to be taken for any ad fa ord^r 

to secure that no policy is treated as an as^t. 


3 ( 1 ) The average rate of imeratTridsi & ysr fcr the ari-ts 
constituting a life insurance fund shall c 

II of th., Schedule, be calculated 
mean fund of the year, and for 
est of the year shall be taken to be 

life insurance fund during the year ir— Credited 

tlcrcon(any refund of income-tax jsJ'teonC'tax 
during the year being taken 

shall be ascertained b> addxi»4 " 

hfc insurance fund at ihe of the *• 

that fund at the end of ' 

two sums an amount en-a the ~ 

(2) For the pu«p r >^ ^ ' 
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(<J) all profits and income arising during the year from sums 

in reversions shall be included m the interest credited to w 
life insurance fund during the year, or 

(t) such portion of the life insurance fund as is invested in the pur 
chase of reversions, and the profits and income ariiing 
from, shall be excluded from the calculation, hut m that caK 

1 a statement must be added to the information required watf 

the said paragraphs, showing in respect of the portion wt 
fund so excluded as aforesaid, the average rate of annual pro 
and income for which credit has been taken during the 
years last preceding the valuation date, and explaining 
manner in which the said average rate has been calculate 

(3) The information given m accordance with the rcquircmenUof 
said paragraph 5 shall show clearly by which of the methods hcrcinbeJo 
in this regulation mentioned the sums invested m reversions and the proa 
and income arising tberefrora have been dealt with 

(4) Every abslnct prepared in accordance with the requireme/iM of 
Part I! of this Schedule shall be ttgncd by an actuary and shall 
certificate as to the accuracy of the valuation made for the purposes toet 
and of the valuation data 

Provided that in the case of an abstract prepared on behalf of an 
if the actuary who signs the abstract is not a permanent officer of the f 

the certificate as to the accuracy of the valuation data shall be j, 

signed by the principal officer of the insurer and the actuary shall v^, 
the abstract a statement signed by him showing what precautions ne 
taken to ensure the accuracy of the data 

5 For the purposes of this Schedule the following expressions havelb^ 
meanings hereby respectively assigned to them, namely,— 

“extra premium” means a charge for any risk not provided for lo tb# 
minimum contract premium 

inter valuation period” means as respect any valuation, the 
to the valuation date of that valuation from the 
date of the last preceding valuation in connection with 
an abstract was prepared under this Act or under the ® 
ments repealed by this Act, or, in a case where no such 
lion has been made in respect of the class of business m H 
tion from the date on which the insurer began to carry 
that class of business , 

“maturity date” means the fixed date on which any benefit 
become payable either absolutely or contingently , 

“net premiums ' means as respects any valuation the premiums 
credit for lo the valuation , 

"premium terra” means the period during which premiums af® 
payable, 

"valuation date” means as respects any valuation the date as at wh>cb 
the valuation u made 


Scb IV] SCHEDULES 671 

PART 11 

Requiremeats applicable to aa abstract in respect of Life Insaraoce 
Business 

The following tabular statements shall be annexed to every abstract 
prepared in accordance with the requirements of this Part of this Schedule, 
namely,— 

{a) a Consolidated Revenue Account, in the Form G annexed to this 
' Part of this Schedule, for the intcr-valuation period, (except 

that It shall not be necessary to prepare such an account in 
respect of any class of business so long as the insurer deposits 
annually with the Controller an abstract in respect of that class 
of business) , and ( 

(b) a Summary and Valuation m the Form H annexed to this Part of 
this Schedule of the policies included at the valuation date in 
the class of business to which the abstract relates , and 

(<) a Valuation Balance-sheet in Form I annexed to this Part of 
this Schedule , and 

(d) a statement m Form DDD as set forth in Part II of the Third 
Schedule of the additions to and deductions from the number 
of policies and the suras insured thereunder for each class of 
life insurance for the inter-valuaiion period (except that it 
shall not be necessary to prepare such statement in respect of 
any class of business so long as the insurer deposits annually 
with the Controller an abstract m respect of that class of 
business 

(s) {Omttted by Act XIII oj 1941) 

and every such abstract shall show— 

1 The valuation date 

2 The general principles and full details of the methods adopted m 
the valuation of each of the various classes of insuranci.s and annuities shown 
in the said Form H, including statements on the following points 

(a) whether the principles were determined by the instruments consti¬ 
tuting the company or by Its regulations or by-laws or how 
otherwise , 

{b) the method by which the net premiums have been arrived at and 
how the ages at entry, premium terms and maturity dates 
have been treated for the purpose of the valuation , 

(c) the methods by which the valuation age, period from the valuation 

dale to the raatuiity date, and the future premium terms, have 
been treated for the purpose of the valuation , 

(d) the rate of bonus taken into account where by the method of 

valuation definite provision u made for the maintenance of a 
specific rate of bonus, , i i 

(«) the method of allowing for— 

(i) the incidence of the premium income , and 
(ill) p miums payable otherwise than annually , 

- (f) the methods by which provision has been made for the following 

matters, namely,— j , 
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(i) the immediate payment of claims , 

(ii) father expenses and profits m the cas? of limited payment 

paid up policies , 

(ill) the reserve in rcSpcct of lapsed policies, not 'a-.,, 

valuation, but under which a liability mattfrt 

and whether any reserves have been made for t 
aforesaid , 

(g) whether under the valuation method adopted any 

treated as an asset, and, if so, what steps, if any* ^ 
taken to eliminate such asset, 

(A) a statement of the manner in which policies on ^chsrg® 

lives and policies subject to premiums which j , 

lor climatic, military or other extra risks have been 
and 

(i) the rates of exchange at which liabilities in respect °|^^^yypeej 
issued in foreign currencies have been converted ‘ of 

and what provision has been made for possible i 
liability arising from future variations m tnc i 
exchange 

3 The table of mortality used, and the rate of interest assumed, 
valuation 

4 The proportion which that part of the annual premiums ^*^^nnu3l 

a provision for future expenses and profits bears to the total profiW» 

premiums separately specified m respect of insurances with immedia H 
With deferred profits, with profits under discounted bonus sy 
without profits 

5 The average rates of interest yielded by the assets jcad 

or uninvested, constituting the life insurance fund for each ot 
covered by the valuation date 

6 The basis adopted in the distribution of profits as between njcuU 
and policy holders, and whether such basis was determined by the * 
constituting the company, or by its rigulations or by laws or how ot 

7 The general principles adopted in the distribution of profits am 

policy-holders, including statements on the following points, namely,"^ 

(a) whether the principles were dclerromcd by the or 

constituting the company, or by its regulations or by ’ 
how othcnvise, 

(ft) tlie number of years’ premiums to be paid, period to 

other conditions to be fulfilled before a bonus is allotted, 

(«) whether Ihc bonus 1 , allotted in respect of each year’s 

paid, or m respect of each completed calendar jearoryea 
assurance or how otherwise, and 

(J) whether the bonus «sts tromeUiaiely on allocation, or, if 
conditions of vesting 

, 5 , of profits anting during the inter 

period. Including profitj paid away and sums transferred lo reserve fuo" 
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other accounts during that period, and the amount brought ^orwari from the 
preceding valuation (lo be stated separately) and the allocation of such 
profits— 

(а) to interim bonus paid , 

(б) among policy-holders with immediate patlicipation, giving the 

number of the policies which participated and the sums assured 
thereunder (excluding bonuses), 

(<) among policy-holders with deferred participation, giving the 
number of the policies which participated and the sums assured 
thereunder (excluding bonuses) , 

(d) among policy-holders in the discounted bonus class, giving the 
number of the policies which participated and the sums assured 
thereunder (excluding bonuses) , 

(<) to the insurer or, in the case of an insurance company, among 
sbareholdcra or to shareholders* accounts (any such sums passed 
through the accounts during the inter-valuation period to be 
separately stated), 

(/) to every reserve fund or other fund or account (any such sums 
passed through the accounts during the micr-valuation period 
to be separately stated) , 

(g) as carried forward unappropriated 
(2) Specimens of bonuses allotted as a result of this valuation to policies 
for one thousand rupees— 

(fl) for the whole term of life effected at the respective ages of 20, 30 
and 40, and having been in force respectively for five years, ten 
years and upwards at intervals of ten years, and 

(&) for endowment insurances effected at the respective ages of 20, 30 
and 40, for endowment terms of fifteen, twenty and thirty years, 
, and having been m force respectively for five_ years, ten years 

and upwards at intervals of ten years , 

together with the amounts apportioned under the various manners in which 
the bonus is receivable 

9 A statement in Form J annexed to this Part of this Schedule of 
specimen policy reserve values held or required to be held according to the 
methods adopted in the valuation, and specimen minimum surrender values 
m respect of vshole life insurance policies for Rs 1,000 with premiums 
payable throughout life effected at the respective ages of 20, 30, 40 and 50, 
and immediately on payment of the first, second, third, fourth, fifth, sixth, 
seventh, eighth, ninth, tenth, fifteenth and twentieth annual premium , with 
similar specimen policy reserve values and specimen surrender values in 
respect of whole life insurance policies sub eel to premiums payable for 20 
>ears and of endowment insuftince policies maturing at the age of 55 

10 A statement showing how the liability under any disability clause 
in a policy has been determined in the valuation with full information of the 
tables of sickness or accident used for the purpose 

85 




7 Law charges 

8 Advertisements 

9 Printing and stationery 

10 Other expenses of Management 
(account to be speciSed) 
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busmesTroccept those bmmej! the pi~ 
arises whether ordinarily pud outside India If any qacstioa 

India the premiums are ordinarily paid inside or ouUi(l 

* roller shall decide the question and his decision shall be fiail 

assets^ iide deducted from this item and entered oi ih* 

separately oalancc-shccl, the amount so deducted must be shows 

m»«bl«iS’TOd«TrhefdLy‘““‘‘‘“^ whether immedtatt ot dtf^S 

Inieres? nfvfrf ’ Foreign and Dominion Income ax m 

rebates of must be shown under this heading, leJ>»t 

expenses of m”" recovered from the Revenue authorities in respect rf 
aSt is forunnr^d^"*',, hradmg on the other siderf* 

than those^h^n otto fh,sTtci”*””’ 

India ’'“''■“S >>« Principal place of bnsmess oaoii; 

»nto several business need not be iphtcp 

^ds, ifth^^y are not so split up lo his own country 
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FORM H 


Summary and Valuation of llic PoUcici of .. as at .19 



Particulars of the 
policies for valua¬ 
tion 

Valuation 

Description of transactions 

s5 

^ u 

It 

r3 

§ 

§ 

§ 

3 

to 

Bonuses 

8 5 

S a 

a g 
0 ^ 

-c a 

si 

w V 

_ 1 

i o 

is* 

8 1 
>' s 

o i 

O tj 

n- 

■5 a 

si 

2 ; 0 . 

n 

Division I 

Jnsurands 

Group A— 

With immediate participation 
in profits 

Tor whole term of life 

Other classes (to be speci¬ 
fied) 

Extra premiums 

Total insurances 

D/ffwt—Re 1 as u ranees 

Net insurances 

Group S'-* 

With deferred participation 
in profits 

Tor whole term of life 

Other classes (to be speci¬ 
fied) 

Extra premiums 

Total insurances 

Detfuet—'Reinsurances 

Net insurances 

Group G— 

Under discounted bonus 
systems 

For whole term of life 

Other classes (to be speci¬ 
fied) 

Extra premiums 

Total insurances 

Diduci —Reinsurances 

Net insurances 










Total insurances with profit* 








i 

Group D—' 

Without participation in 
profits 

For whole temr of life 

1 


n 

1 




f' 
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FORM H^wntd. 


Descnption of transactions 


Particulars of the 
policies for valuation 


Valuation 


is 

[55 o 


Other classes (to be ipeci- 
etl) 

Extra prcRiiutns 
Total insurances 
Dst/uc/—Reinsurances 
Net insurances 

Total insurances without 
profits 

Total of the insurances 
shown in all groups 
Z)r(fu^~Reinsurances 
Net amount of insurances 
Adjustments, if any (to be 
separately spcci6ed). 

Division II 

Annutlies on hots 

Immediate annuities 
Deferred annuities with 
return of premiums 
Deferred annuities without 
return of premiums 
Other classes (to be spcci 
bed) 

Total annuities 
Deduct — Reinsurances 
Net annuities on lives 

Total of the results after 
deduction of reinsurances 


£-1 


Notes j 

1 Items in this Summary are to be stated to the nearest rupee. 


Net UabiUti 
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2 No policy of insurance upon the lives of a group of persons, where¬ 
by sums assured arc payable in respect of the several persons included m the 
Group, 18 to be included in Groups A,B, G or D of this Form, any such policies 
must be shown in a separate Group which must be added to the Form 

3 If policies without participation in profits but with a guaranteed rate 

of bonus are issued, they must be separately specified in Group D of this 
Form > 

4 Policies under which there is a waiver of premiums during disability 
must be shown as a separate class 

5 Separate Forms must he prepared m respect of classes of policies 
valued by different tables of mortality or at diffetnt rates of interest or 
involving the valuation of net premiums on different bases 

6 In casts where separate valuations of any portion of the business 
are required under local laws m places outside India and reserves based on 
such valuations are deposited in such places, a statement must be furnished — 
in respect of the business so valued in each such place showing the total 
number of policies, the total sums assured and bonuses, the total office yearly 
premiums, and (he total net liability on the bases as to mortality ohd 
interest adopted in each such place with a statement as to such Lases 
respectively 

7 Office and net premiums and the values thereof must be shown 
after deduction of abatements made by the application of bonus 


FORM I 


Valuation Balance-sheet of 


as at 19 


Net liability under business 

Rs 

Balance of Life Insurauce Fund 

as shown in the summary 


as shown m the Balance- 

and valuation of policies 


sheet 

Surplus, of any 


Deficiency, if any 



' - 


Note—If the proportion of surplus allocated to the insurer, or m the 
case of an insurance company to shareholders, is not uniform in respect of all 
classes of insurances, the surplus must be shown separately for,the,,classcs to 
which the different proportions relate. 
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FORM J 

S^teimenpolity teuftt Vdlatt and minmum lurrtnder obIusi 
mdtr Ot t » policy Jor Us 2,000 



KoteC'—Itenu in thu Fonn to be *tated to the nearest rupee 
The Jeserve value i> to be based on the rate of office premium 
payable by an insured who entered at the age shown and who hod, by the 
valuation date, paid the number of annual premiums shown m the enl 
column 
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THE FIFTH SCHEDULE 
(Ste section 13) 

Regulattont for pnpartng Statement of Business xn force and Requirements 
applieahle to sueh Statements 

PARTI 

Regalationt 

1 Statements prepared under this Schedule must be prepared, so far 
as practicable, in tabular form and must be identified by numbers and 
letters coricspondlng with those of the paragraphs of Part II of this 
Schedule 

2 Except with respect to rates of premium or contribution, items 
in statements prepared under this Schedule are to be shown to the nearest 
rupee 

3 Extra premium shown m the forms of Summary and Valuation 
prepared under the Fourth Schedule to this Act must not be included in 
statements prepared under this Schedule 

4 Every statement prepared under this Schedule shall be signed by 
the actuary making the investigation m connection with which it is 
prepared 

5 For the purposes of this Schedule the following expressions have the 
meanings hereby respectively assigned to them, namely,— 

(а) ^‘annual loading” means the provision made for future expenses 

and profits, 

(б) ”extra premiums” means a charge for any risk not provided for in 

the minimum contract premium , 

(<) “net premiums” means the premiums taken credit for in the 
valuation in connection with which any statement is prepared , 
and 

(d) “valuation date" means as respects any valuation the date as at 
which the valuation is made 

PART II 

Requirements for statements applicable to Life Insurance business 

The statements required to be prepared under this Part of this Schedule 
are as follows, namely,-- 

I Statements separately prepared in respect of policies with and 
Without participation in profits, showing— 

(fl) as respects policies for the whole term of life, the rates ofoffice 
premiums charged, in accordance with the published tables in 
,use, for new policies giving the rates for decennial ages at entry 
from 20 to 70 inclusive, and 

(6) as respects endowment insurance policies, the rates of office 
premiums charged, in accordance with the published tables in 
use, for new policies with original terms of ten, fifteen, twenty, 
thirty and forty years, giving the rates for decennial ages at 
entry from 20 to 40 inclusive, but excluding policies under 
which the age at maturity exceeds 60 
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arising from sickness or accident* showing the total amount of the office 
ptemmms payable 

4 Statements as respects immediate annuities on single lives for the 
whole term of life, separately prepared in respect of annuities on male and 
female lives, showing in quinquennial age groups the total amount of such 
annuities 

5 Statements as respects deferred annuities, separately prepared in 
respect of annuities on male and female lives showing the specimen reserve 
values for annuities of one hundred rupees wnich will be produced on 
maturity on the basis of valuation adopted at ages, in the case of male lives, 60 
and 65, and in the case of female lives, 55 and 60, the said statements must 
show the specimen reserve values which will be produced under the table of 
annual premiums m use for new policies, and if under any other table of 
annual premiums in use for any other deferred annuity policies in force smaller 
reserve values will be produced, the like specimens of these must also be given 

6 Statements ns respects any policies of insurance upon the lives of a 
group of persons, whereby sums assured arc payable In respect of the several 
persons included m the group, showing the total claims paid since the date as 
at which the last statements were prepared under this Part of this Schedule or, 
where no such statements have been prepated, since the dale on which the 
insurer began to carry on the class of business to which the statements relate, 
and the reserve for unexpired risks and outstanding claims 

THE SIXTH SCHEDULE 
PART A 

[Ste section 42B (1)] 

Termt d(€mtd to be included in every contract between an insurer carrying on 
general insurance butmess and a prtnapal agent 

1 All payments of commission to insurance agents shall be made by 
tbe principal agent on behalf of the insurer 

2 The principal agent shall procure or cause to be procured through 
insurance agents such an amount of general insurance business of any class 
for the procurement of which he has been ^.appointed, as will yield a gross 
premium income of not less than twenty thousand rupees in each calendar 
year 

3 In the event of the principal agent failing in any calendar year to 
comply With the requirements of clause 2, he shall forfeit to the insurer— 

(i) one>quarter of tbe total remuneration payable to him by the insurer 
for that year, if the class of business for the procurement of 
which he has been appointed is fire or miscellaneous insurance 
business, or 

(»») onc'third of the total remuneration payable to bim by the insurer 
for that year, if the class of business for the procurement of 
which he has been appointed is marine insurance business 

4 In the event of the principal agent failing to comply with the 
requirements of clause 2 in any two successive calendar years, the contract 
shall. Without prejudice to the provisions of clause 3, terminate on the 3lst 
day of March immediately foltowmg the second calendar year 
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2 The special agent shall employ at least two insurance agents and 
shall procure or cause to be procured through insurance agents employed 
under him in each calendar year new business amounting to not less than 
fifty thousand rupees assured on which at least the first year's premiums 
have been paid in full 

3 In the event of the special agent failing in any calendar year to 
comply With the requirements of clause 2, he shall forfeit to the insurer fifty 
per cent of the total remuneration payable to him by the insurer, or, as the 
case may be, by the chief agent, for that year 

4 In the event of the special agent failing to comply with the require¬ 
ments of clause 2 in two successive calendar years, the contract shall, without 
prejudice to the provisions of clause 3 of this Part terminate on the 3ist day 
of March immediately following the second calendar year 

5 In the event of the special agent procuring life insurance business 
without utilising the services of an insurance agent the special agent shall be 
entitled only to the commission that is ordinarily payable m respect of 
business so procured to an insurance agent 

6 The remuneration payable to the special agent m respect of policies 
of life insurance procured by him through insurance agents shall only be in the 
form of an overriding commission 

Explmaiioa —In this Schedule '‘business m force" means the total sum 
assured with bonuses, without taking into account re-insurances, ceded or 
accepted, by an insurer m respect of the whole of the life insurance business on 
the last working day of the calendar year or the period covered by the revenue 
account f^urnished by such insurer under clause (6) of sub-section (2) of 
section 16, as the case may be, preceding the calendar year m question 

THE SEVENTH SCHEDULE 
[ Stt section 55 ] 

RuU as to tht valuattan of ItabtMtts o/ an insurer in ineohine^ 
or liqutdatien 

The liabilities of an insurer in respect of currrent contracts effected la 
the course of life insurance business including annuity business, shall be 
calculated by the method and upon the basis to be determined by an actuary 
approved by the Court, and the actuary so approved shall, in determining as 
aloresaid, take into account—- 

(o) the purpose for which such valuation is to be made, 

' (b) the rate of interest and the rates of mortality and sickness to be 

used in valuation, and , 

(c) any special directions which may be given by the Court 

The liabilities of an insurer in respect of current policies other than 
life policies shall be such portion of the last premium paid as ts proportionate 
to the uncxpired portion of the policy m respect of which the premium was 
paid 
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Pftltmtnatj ‘ 

1 Short Title —These rules may be called the lasurance Rules, 1939 

2 DeBnitions —In these Rules,— 

(i) "the Act" means the Insurance Act, 1938 (IV of 1938), 

(«■) "the Bant" means the Reserve Bank of India , 

(m) “Bombay area” means the area comprising the States of Msha 
rashtra, Gujarat and Madhya Pradesh , 

(it) "Calcutta area" means the area comprising the States of AiraO; 
Dinar, Orissa and West Bengal and the Union tcrritofics oi 
Andaman and Nicobar Islands, Manipur and Tripura , 

(a) ’‘Udhi area" means the area comprising the States of Jammu and 
Kashmir, the Punjab, Rajasthan, Uttar Pradesh and the Unw® 
territories of Delhi and Himachal Pradesh , 
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(w) "Madras area” means the area comprising the States of Andhra 
Pradesh, Kerala, Madras and Mysore and the Union territory 
of the Laccadive, Mintcoy and Amindivi Islands, and 
(pji) words used but not defined in these Rules have the meanings 
respectively assigned to them in the Act 

Aduartts 

3 Qualifications of actnaries —Any person signing as actuary under 
the Act shall be a Fellow of the Institute of Actuaries, London, or a Fellow 
of the Faculty of Actuaries in Scotland Provided that where application is 
made to the Controller of Insurance and it is shown to his satisfaction that the 
employment of an Associate of such Institute of Actuaries or of such Faculty 
of Actuaries, or of any other person having actuarial knowledge for any speci¬ 
fied purpose IS expedient in order to enable an insurer or a provident society 
to carry out any of his or its obligations under the Act, the Controller of 
Insurance may grant the application and permit such person to sign as 
actuary for the specified purpose subject to such conditions and restrictions 
as the Controller of Insurance thinks fit to impose 

4 [Omitted] 

Dtpotils with the Bank 

5 Deposits with the Bank —(1) Deposits made in pursuance of the 
Act shall be held by that office of the Bank (hereinafter referred to as the 
appropriate Indian Office) in whose area of administration the principal 
office m the States of the depositor is situated 

Provided that deposits in sterling securities shall be held by the London 
Office of the Bank on behalf of the appropriate Indian Office 

(2) Deposits in sterling securities shall be sent by the depositor with a 
covering letter to the Manager of the London Office of the Bank, and shall 
not be brought on the books of the appropriate Indian Office until the receipt 
of an intimation m Form I from the I^ndon Office 

(3) Deposits, other than deposits m sterling securities, shall be sent by 

the depositor with a covering letter to the Manager of the appropriate Indian 
Office of the Bank ‘ 

(4) Securities shall be duly transfeired lo the Bank by the depositor 

(5) Upon receipt of the intimation referred to in sub rule (2) or of a 
deposit under sub-rule (3) the appropriate'Indian Office ofthe Bank shall 
send¬ 
ee) a certificate in Form II to the depositor , and 

(6) a statement in Form III to the Controller of Insurance 
Provided that, if the Bank is not satisfied as to the validity of the title 
of the depositor to the securities it may return them to him with 
the request that they shall first be renewed or that such other 
measures as may be necessary shall be taken to clear the title 

(6) The market value of sterling securities held by the Bank shall be 
converted at U 6d to the rupee 

f 6 Changes In deposits —When the form or amount of a deposit is 
changed by reason of a subsequent deposit, a substitution or a payment 
under sub-section (9) or sub-seciion (10) of section 7 of the Act or a sale or 
investment under sub-section (9A) of the said section, the Bank shall, within 
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two weeks from the entry of such change m the books of the Bank, send a 
fresh certificate and a fresh statement of the nature, and m the manner, 
described m clauses (a) and (6) ofsub^rule (5) of rule 5 


7 Maturing of deposits —When a security in deposit maturesi or 
when any yield on such securitv ceases to accrue, the Bank sWl not be bound 
to inform the depositor , but, upon receipt of a reauisition from the depositor 
made in writing and in accordance with the provisions of the Act, the Bank 
shall Within six weeks of such a receipt, collect the discharge value and hold 
the amount in cash to the credit of the depositor or invest la securities 
specified by the depositor 

8 Interest and dividends on deposits —(1) No interest shall he paiJ 
on cash deposits 

(2) Interest or dividends on sterling securities shall, at the option of tie 
depositor, be either paid in London by the London Office of the Bank a 
deduction of a commission of 5s on every sum of £100 orpartthcrew 
remitted by the London Office of the Bank to the appropriate Indian U 
of the Bank at the Telegraphic Transfer Rate on India prevailing on the 

of the realisation of the interest or dividends 

(3) The appropriate Indian Office of the Bank shall remit 
dividends on securities other than sterling securities, and 

received from the London Office of the Bank under sub»rulc (2) without / 
to the depositor at an office in India to be specified by the depositor,-" 

(o) if the office so specified is at a place where there is an office 
Bank or a branch of the Imperial Bank of India, by mean 
Government draft, and 

(i) in other cases, by a Security Deposit Interest Payment Draft oo 
the nearest Government Treasury, ' 

afier deduction of a commission of annas four on every sum of Rs 100 or 
thereof 


9 Withdrawala, etc of deposits —CO Withdrawals and 
from deposits and purchases of securities shall not be made save in ,o 


With the provisions of the Act and on receipt by the Bank of a 
writing and m accordance with the provisions of the Act from the JV,. 
a liquidator acting in accordance with law or a Court of competent jurw 
tioD, as the case may be 

(2) The Bank shall not be bound, in pursuance of sub-rule (1), to 
securities actually deposited, but may substitute therefor new scrip of s 
tics of the same description and amount 

(3) The Bank shall be entitled to charge, for the purchase or v 

securities any brokerage payable by the Bank m respect of such purchase or 
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(3) The Bank shall publish as soon as may be after the 1st January in 
each yea” in such manner as the Central Government may direct a list in 
Form IV of deposits made with it under the Act, as at 3lst December of the 
preceding year 

Seeurthes and tnvsslments 

lOA Pakistan securities —Securities guaranteed fully as regards 
principal and interest by a Provincial Government in Pakistan or charged on 
the revenues of any part of that Dominion and debentures, or other securities 
for money issued by or on behalf of the trustees of the Port of Rarachi shall 
be recognised, in the case of instirers incorporated or domiciled in India, as 
approved securities— 

{a) for the purposes of sections 7,98 or 73, if such securities had been 
deposited with the Bank in pursuance of the Act before the 15th 
day of August, 1947 and continue to be so deposited with the 
Bank since that date, and 

(6) for the purposes of sections 27 and 27A if such securities had been 
acquired by an insurer or a provident society before the 15th 
day of August, 1947 and continue to be held since that date by 
the insurer or the provident society 

lOB Assets deemed to be approved investments—For the purposes 
of sub section (1) of section 27 of the Act the following assets shall be deemed 
to be assets invested or kept invested in approved investments specified in 
sub-section (1) of section 27A of the Act 

(<j) interest, dividend and rents (outstanding and accrued), 

(A) cash in hand and with banks (other than banks in liquidation) in 
current and collection accounts , 

(c) bills receivable , 

(d) value of furniture, fittings, machinery, stationery and library but 

not exceeding Rs 10 000 or one per cent of the sum referred to 
in sub-section (1) of section 27 of the Act, whichever is greater 

(e) value of motor cars but not exceeding Rs 20 000 or one half per 

cent of the sum referred to in sub-section (1) of section 27 of the 
Act, whichever is greater , 

(/) stamps on hand 

(g) amount of income tax directed by the Income tax authority to be 
refunded , 

(A) temporary advances granted to chief special and insurance agents 
to the extent permitted under clause (A) of sub-section (3) of 
section 29 of the Act 

IOC Returns of investments and changes in investments—(1) 
The return'lo be furnished under sub-section (1) of section 28A of the Act 
shall show all the investments made out of the controlled fund and subsisting 
as at the 31st day of December of the preceding year and shall be in Form 
IV A ’ 

(2) Tlie return to be furnished under sub-section (2) of section 28A of 
the Act shall be m Form IV-B 
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lOD Charging assets —An insurer may subject the 
controlled fund, not being securities kept invested in f,), “pmoos 

( 1 ) of section 27, to *1 clnrgc in favour of a banking company for P P 
of raising an over-draft and investing the money so raised ^ 

Provided that tlic assets charged do not exceed in value 10 P''* _,n 

the controlled fund and the chatge is created for a period no 
months 


Prospettus, Tablet and Proposal Tormt ^ 

11 Prospectuses and Cables—( 1 ) No person shall supply 
prospectus or table of premium rates to any other person with 
issue of a policy of insurance unless such prospectus or tabic m ^ 

(а) a description of tlie contingency or contingencies to 

insurance and the class or classes of lives or p P ^ 
for insurance under the terms of such prospcc u 

(б) a full statement of the circumstances, if any, be 

the premiums quoted in the prospectus or tab e ^jtci 

on the effecting or renewal of a policy, togetne 
of rebate applicable to each case, and 

(c) a copy of section 41 of the Act but not including the P 
sub-section (1) thereof 

(2) The provisions of sub-rule (I) shall be deemed to exhi^>*®^ 

With if to every such prospectus or table of premium rate supP*** of ^ 

after the date of commencement of the Act is attached in 

addendum a statement containing so much of the matters but cvct7 

rule (1) as is not already included m the said prospectuses or ta ol 

prospectus and table of premium rates printed after the coming 
the Act shall have the matters referred to in the said clauses 
therein ^ 

12 Proposal forms—(1) Every proposal form m if 

insurance or in the ease of any other form of insurance the no ^opy 
forming the basts of the contract shall contain the statement a 
tioned m clauses (i) and (c) of sub rule (!) of rule 11 . ^ 

(2) The provisions of sub rule (2) of rule 11 shall apply ?*^*‘**** 
to proposal forms, except that where an addendum is attached to f 
form, It shall also be signed by the person who signs the proposal lo 


Commtitees of the Insurance Councils 

12A List of Insurers—The Controller shall, cause to be 
the CflCrt/r q/‘7fli«o a list of the members and associate members 0‘ a*,on of 
Insurance and General Insurance Councib of the Insurance Associ 
India once every year in the month of Janu-iry 

12B Constituencies of Insurers —(1) Members of the 
Association of India who arc insurers carrying on life insurance busine ^ 
having a premium income in such business of more than three lakhs 
in the preceding >eir shall elect four individuals as members of the - of 
Commillcc of the Life Insurance Council of the Insurance AsioCi** * 
India in the following manner 
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(а) one individual by such members as have their head offices in the 

Calcutt'\ area , 

(б) two individuals by such members as have their head offices in the 

Bombay area, 

(e) one individual by such membere as have their head offices m the 
Delhi and Madras areas, the members in each area alternately 
electing the individual, the first election being held in the Delhi 
area 

(2) Members of the Insurance Association of India who arc insurers carry¬ 
ing on life insurance business and having a premium income in such business 
of less than three lakhs of rupees m the preceding year shall elect four indivi¬ 
duals as members of the Executive Commitiec of the Life Insurance Council 
of the Insurance Association of India in the following manner 

(а) one individual by such members as have their head offices in the 

Calcutta area, 

(б) one individual by such members as have their head offices in the 

Bombay area , 

(<} one individual by such members as have their head offices in the 
Madfas area , 

(d) one individual by such members as have their head offices m the 
Delhi area 


(3) Members of the Insurance Association of India who are insurers 
carrying on general insurance business shall elect eight individuals as mem¬ 
bers of the Executive Committee of the General Insurance Council of the 
Insurance Association of India mtbe following manner — 

( 0 ) one individual authorised to stand as a candidate by a member 
having his head office m the Calcutta area and whose premium 
income in such business m the preceding year exceeded ten 
lakhs of rupees and elected to the Committee by such members 
as have their head offices in the Calcutta area , 

(i) one individual authori cd to stand as a candidate by a member 
having his head office in the Calcutta area and whose premium 
income in such business in the preceding year did not exceed 
ten lakhs of rupees and elected to the Committee by such mem¬ 
bers as have their bead offices in the Calcutta area , 

(e) two individuals each of whom is authorised to st^nd as a candidate 
by a member having his head office in the Bombay area and 
whose premium in such business m the preceding year exceeded 
five lakhs of rupees and elected to the Committee by such mem¬ 
bers as have their head offices m the Bombay area , 

(d) two individuals each of whom is authorised to stand as a 
candidate by a member having his head office m the Bombay 
area and whose premium in such business m the preceding 
year did not exceed five lukhs of rupees and elected to the 
Committee by such members as have their head offices m the 
Bombay area, 

(#) one individual elected to the Committee by such 
their head offices in the Madras area. 
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(/) one individual elected to the Committee by such members as hue 
their head offices in the Delhi area 

(4) For the purpose of this rule if any dispute arises as 
insurer belongs, or as to the premium income of an insurer, the Controller • 
decide the question and his decision shall be final 
Cxplanatton —In this rule— 

(1) “preceding year’* means the calendar year preceding the calendar 

year in which the election takes place 

(«) “premium income" means the gross direct premium 

insurer without taking into account premium mco 
reinsurinces accepted or ceded 

12C Duties of dissolved Executive Cotnniittees'-Wh^ 
Executive Committee of the Life Insurance Council or of the 
Insurance Council is dissolved, the outgoing members thereof who u^jo 
hold office until a new Executive Committee is constituted, shall be 
discharge the following duties m the meantime , 

(а) keep and maintain up to date a t-opy of the list of all 

associate members of the Life Insurance Council or tn 
Insurance Council, as the case may be , 

(б) supervise Ihe work of officers and servants employed by 

Committee , 

(e) collect the prescribed fee , and 

(d) help the Chairman and the Secretary to conduct the neert 
elections to the new Executive Committee 
12D Joint meetings of Executive Committees*— *(1) ^ben a r 
IS received by the Central Government from— 

{a) the Controller of Insurance, or 

(p) SIX individuals who arc members of either or both ^'Gcncf^* 

Committees of the Life Insurance Council and t ic 
Insurance Counci}, or 
(<) thirty insurers, 

that a joint meeting of the Executive Committees should tha' 

specified in the request the Central Government may on being 
the matter is one of common interest to the two Executive Comrniucc , 
ilial a joint meeting of the two Executive Committees be convened to 
the matter 

(2) It slnll be the duty of the Chairman of the mo Executive 
to convene, as soon as may be alter the issue of the direction “"dcr 
sub-rule a joint meeting of all the members of the two Executive 

at such place and at such time and date as the two Chairmen may dccio 

(3) At such meeting one of the two Chairmen shall be elected bj’be 

members present to preside and the matter referred to and no other ni 
shall be considered 

(4) The meeting may be adjourned from time to time to be held 
necessarily at the same place with the consent of the members prcimt 
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further consideration of the matter or for considering a report from any sub¬ 
committee appointed for the purpose by the members present, but minutes of 
each meeting shall be kept «ind a copy thereof shall be furnished to the 
Controller of Insurance immediately after the meeting 

Eleclton of Directors by policy holders 

13 Qnalifications of elected directors of insurance companies— 
(1) A person shall be eligible for election as a director of an insurance 
company under section 48 of the Act, if he holds one or more policies of life 
insurance issued by the company and satisfying the provisions of the said 
section and both the following requirements, namely,— 

(c) the policies shall insure either a total sum, including any bonuses 
that may have attached to them before the date of election of 
not less than Rs 3,000, where the company has at that date 
been carrying on life insurance business for not less than five 
years, or of not less than Rs 1,000 m other cases, or annuities 
on human life of a total amount of not less than Rs 250 per 
annum without regard to the age of the company, and 

(A) where the company has been carrying on life insurance business 
for more than two years, all the policies held in compliance 
With clause (u) shall have been in force for not less than one, 
two or three years, according as the company has at the date of 
election been carrying on life insurance business for not more 
than five years, for more than five but not more than eight years, 
or for more thon eight years 

Provided that the Central Government may, m respect of any insurer 
after taking into account the maximum sum assured permissible according to 
constitution or rules and regulations and other conditions modify the above 
qualifications by fixing (i) for the sum insured or annuity, an amount lower 
than the corresponding amount mentioned in clause (o) or («) for the period, 
a period shorter than the one mentioned m clause (A) or fill) both 

(2) If at any date after election as a director, a person ceases to be a 
person holding one or more policies of life insurance satisfying the provisions 
of section 48 and both the requirements specified in sub-rule (1) he shall 
forthwith cease to be an elected director of the company 

i4 Election of directors under section 48 —(1) The election of 
directors under section 48 of the Act shall take place at a meeting (to be held 
at the place where the principal office of the company is situated or, with the 
prior consent and approval in writing of the Controller of Insurance at any 
other place) of the holders of policies of life insurance issued by the company, 
who are eligible to vote at such election and the first such election shall be 
held as soon as possible after the said section becomes applicable to the 
company 

(2) Not less than three months before the meeting is to be held there 

shall be inserted in a newspaper published in the English language and m a 

newspaper published m an Indian language circulating in the place where 
the principal office of the company is situated and if there are policy holders 
of the company residing in a State other than that in which the principal 
ouice of the cempany IS situated, m a newspaper published m the English 
•'^nguage and il the company so desires m a newspaper published m a 
piincipil language of tint State, both being papers circulating m that '' 



THE insurance act 


|S II 


634 

notice stating the number of directors to be elected at, and t]te time aad p'jtt 
of, such meeting, which slnll be fixed with a view 
fullest opportunities for attending, and informing pohcy-holocn no . , 
admission to the meeting according to the manner ncremai cr 
Such notice shall also set forth the qualifications which a person . ^ 
in order to be eligible for election as a director, and shall invi e pp 
from eligible persons prepared to accept ofiicc 

Provided that, where a company prints on its policies the 
of elected directors as set forth in rule 13, and issues, at least 
the election, to all existing policy-holders whose policies do no 
ment of those qualifications as modified up to dale, a nonce sc mg 
modified qualifications, the notice to be published in neivspapc 
ance with this sub rule need not set forth those qualifications 

Provided further that a company may, m respect of one or ^roor 
instead of publishing the notice in ncivspapcrs, send it by post 
holder residing therein 


(3) The applications from eligible persons prepared to 
:d directors of the comoanv shall be sent by rcgiste 


office 21 


elected directors of the company shall be sent by *’,^S*®* 

principal office of the company so as to reach it not less 

before the date of the meeting Such applications shall ^vhicb 

English language or in a principal language of the apph^®”!! 

principal office of the company is situated If the number ol 

docs not exceed the number ol directors to be elected, all 

be deemed to have been elected as directors and it shall not comp®*’! 

hold the meeting of policy holders as previously inserted 

shall in that event inform the policy holders forthwith by n jw 

newspapers as m sub-rule (2), or by notice sent individually ny 

policy-holders who are eligible to vote and who appv persost 

admission under sub-rule (4) or by both methods, of the na 

elected as directors and of the cancellation of the meeting •[icant** 

(3A) An application sent under sub-rule (3) insured W 

name and address and the numbers of and amounts 
the policies by virtue of ■which he claims to be eligible lor e 

(4) Every policy bolder who desires to attend the reach the 

to the company for a certificate of admission, such 4,^2 and the 

company not less than two months before the date of the m ’msurauce 

company on being satisfied that the applic.int holds a policy o el«cti®tt 

issued by the company not less than six months before the da 0 icctiuS 

shall issue a certificate at least one month before the date oi ^ (be 

buch certificate shall, if applied for by post, be sent only to the Qj^ction o* 
policy holder or if applied for in person be delivered only on P .j^^^jnciit u* 
the relevant policy and shall in any case, be accompanied by n £gg^\vbor® 
the names and addresses of ihe eligible persons prepared to accept ^ 
applications have been received by the company under sub-rule (a; 

ficatc of admission shall not be transferable ^ 

(5) No person other than those whose presence is m the ro the 

Chairman necessary for the conduct of the meeting shall be ®dnii« u^dcr 
meeting unless he produces the certificate of admission granted to n 

sub rule (4) 

(G) The meeting shall be presided over by the Chairman for the 
being of the Board of Directors of the company, or in his absence 7 
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Director nomiuated by lutn, or la the absence of any such director by a 
Chairman elected by the policy holders present at the meeting 

(7) Votes for the election of directors may be given at the meeting either 
personally or by proxy and in the manner hereinafter provided in this rule 
The instrument appointing a proxy shall be in writing m Torm IV G under 
the hand of the appointer in favour of a policy holder, and shall be presented 
at the principal office of the company not less than one month before the date 
of the meeting No policy-holder shall appoint more than one proxy irres¬ 
pective of policies he holds 

(8) Every policy-holder present at the meeting shall be given one voting 
paper on his own behalf irrespective of the number of policies he holds and 
one voting paper in respect of each proxy, if any, which he holds The 
number of votes to be given on each voting paper shall not exceed the 
number of directors to be elected and not more than one vote shall be given 
on each voting paper to any one candidate 

Provided that a policy-holder may, if he prefers, vote on one voting 
paper in respect of all the proxies he holds In that event the number of 
votes to be given on the voting paper shall not exceed the number of directors 
to be elected multiplied by the number of proxies held and the number of 
votes given to any one candidate on that paper shall not exceed the number 
of proxies held 

(8A) If any policy holder is a lunatic or an idiot, he may vote by his 
legal representative , and if any oolicy-holdcr is a minor he may vote by 
hi8 legally appointed guardian, or any one of such guardians, if more 
than one 

(8B) If a policy has been proposed for, and taken out jointly by, more 
than one person having insurable interest between them, each such person 
shall be entitled to vote as a holder of that policy 

(9) The votes shall be counted by the company’s auditors if present m 
that capacity, or failing them by scruUnccts appointed by the meeting and 
working under the supervision of the Chairman The result of the balbt shall 
be announced at the meeting and in the event of an equality of votes the 
election shall be decided by lot 

Provided that if thr counting of votes is not likely to be completed by 
7 p ro on the date of the meeting, the Chairman may lock, seal and take 
charge of the ballot box in the presence of the meeting and postpone the 
counting of votes by not more than 48 hours The opening of the ballot box 
shall be done by the Chairman and the counting shall be carried out by the 
same persons as are specified m this sub rule for this purpose within the sud 
48 hours after reasonable notice of the time and place where the counting is to 
take place has been given to the candidates but no others except those wliosc 
presence is necessary for the purpose of making the counting and the declara¬ 
tion Each candidate or m his absence his authorised representative shall be 
allowed to be present to ^Mincss the opening and ihe counting The result 
of the ballot shall then be communicated by notice published m newspapers 
as in sub-rule (2) or individually by post to all pohc>-holdcrs who ivere 
present in person at the election or by both methods 

(10) lor the purposes of sub-nilc (3) of rule 15 a list shill be prepared 
of those of the unsuccessful candidates in whose favour any valid votes 

cast in descending order of the number of such votes cast for each If 
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more such candidates have an equal number of such votes cast for them they 
shall be placed in the list in the alphabetical order of their signatures lo tbfit 
applications under sub rule (3) Tor the purposes of this sub-rule, no vs i 
vote shall be deemed to be cast for a candidate if his own vote is the only vo 5 
cast for him 

(lOA) No election shall be held at any meeting convened under tbw 
rules unless a quorum of policy-holders holding certificates issued 
rule (4) is personally present at the time when the meeting P*"® i, 
business The number of such certificate holders who roust persona y 
present to constitute a quorum shall be five times the number of dircc o 
be elected at that meeting 

(lOB) If Within half an hour from the time appointed m 

quorum is not present the meeting shall stand adjourned to the same j 
the next week at the same time and place, and if at the adjourned 
quorum is not present within half an hour from the lime appomlc 
meeting, the policy-holders present and holding certificates issued un 
rule (4) shall be a quorum 

(11) An election held tn accordance with this rule shall not 
merely by reason of the accidental omission to send any notice or ot c 
ment to, or the non receipt of any notice or other documcnf by, ^ guce 
holder, or of any other accidental irregularity or informality in the 
of the orovisions of this rule 

15 Period of office of directors and filliog of 
election of directors under these rules (other than the first such election; 
be held not later than three years from the date of the last such election 

Provided that an election for the holding of which the fv^bc 

wise permissible under this sub-rule is a date m the year ® ' 
postponed to a date not later than the 31st December, 1944 

(2) At every meeting of policy holders held m pursuance of 

all the directors elected or appointed under these rules shall retire, 
director so retiring shall, ifhe remains eligible under rule IS, be elig* 
re-election , 

(3) In the event of a casual vacancy arising among the directors e 

or appointed under these rules, the vacancy shall be filled by ® .as 

person highest m the list prepared under sub-rule (10) of rule 14, who rem 
eligible under rule 13 and is willing to act as a director 

(4) Any person in the said list who is not appointed in his turn 
sub-rulc (3) cither because he has ceased to be eligible under rule 13 or bcca 
of his unuillingncss to act shall be removed from the list 

(5) In the event of there being no person available for 

under sub-rule (3) the casual vacancy shall be filled by the remain'"* 
directors (if not less than tuo m number) elected or appointed under tnei 
rules bj appointing a person eligible under rule 13 or if such directors (or a 
majority of them) are unable to agree upon a person to be appointed m 

appointment sball be decided by lot from araongit the persons eligible "" 0 ' 
rule 13 nbo have been considered for the appointment by the said rcioaminS 
directors ' 

(C) In Ibe eient of "'are being only one or no soeb remaining director, 
tl.c cauial '-aeino sbill be filled by an election in accordance with the 
to lie held not later than SIX months from the date on ubich the vacanef 
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occurred, unless the company secures from the Central Government withiD 
two months from the said date an exemption for that purpose from the 
provisions of section 40 of the Act under clause (e) of sub-section (3) thereof 

(7) Any person appointed or elected to fill a casual vacancy shall be 
subject to retirement at the same lime as would have been the director in 
whose place he is appointed or elected 

(8) An election held in pursuance of sub rule (6) to fill a casual vacancy 
shall not be reckoned as an election for the purpose of sub-rule (1) 

(9) Nothing in this rule shall be deemed to affect the application of 
Regulations 78 and 79 in Table A of the First Schedule to the Indian Com¬ 
panies Act, 1913 (VII of 1913), to directors elected or appointed otherwise than 
under these rules 

Lutnui and Certtjieates 

16 Licence fee for insurance agents and collection thereof—'The 
fee for obtaining or renewing a licence to act as an insurance agent shall be 
Rs 3 provided that an additional fee of Rs 2 shall be paid if the application 
for the renewal of the licence docs not reach the Controller at least 30 days 
before the date on which the licence ceases to remain in force 

16A Issue of licences to insurance agents —An applicant who desires 
to obtain or renew a licence to act as an insurance agent shall proceed as 
follows 

(d) The applicant shall obtain from the Controller of Insurance a 
form of application for a licence which shall be,— 

(i) in the case of an individual, Form V, or Form V-A, if he applies 

for the grant of a licence for the first time or for the renewal 
of the licence held by him, as the case may be , 

(ii) in the case of a company oi firm Form V-P, or Form V-PA if 

it applies for the grant of a licence for the first time or for the 
renewal of the licence held by it, as the case may be , 

(s i) m the case of a cchoperativc society or a Panchayat, Form V-S, 
or Form V-SA, if it applies for the grant of a licence for the 
first lime oi for the renewal of the licence held by it, as the 
case may be 

(6) He shall then send to the Controller of Insurance the completed 
application form with the fee which shall be paid in the form of 
stamps to the value of Rs 5 or Rs 7 as the case may be, and 
the stamp shall be aSixed to the application in the proper 
place 

(<) The Controller of Insurance or the officer authorised by him 
under sub-scction (1) of section 42 of the Act shall issue a 
licence after taking all reasonable steps to satisfy himself that 
the application is in order and that the applicant is not dis¬ 
qualified from holding a licence No application shall be consi¬ 
dered by the Controller of Insurance unless the particulars in 
Form V-B, Form V-VB, or Form V SB, as the case may be, have 
been filled in by the applicant 
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In the case of— 

(r) an individual the licence shall be in Form V-B » 

(li) a company or 6rro, it shall be in Form V-PB, 

(ill) a co-operative society or a Panchayat, it shallbc in Por® 

(d) No application for the renewal of !•«■>“ tecU 

reaches the Controller on or after the date on v#u 
ceases to be in force 

Provided, however, that if an applicant ^^^**‘®* 
should be considered under the proviso to sub section (3A) ot -ffectwitli 
Act he shall forward along with such application a request to 
stamps to the value of Ra 30 affixed thereon and a 

and particulars which are to be taken into consideration by tn pa 

the purpose of examining whether undue hardship would dc 
renewal of licence is granted ^ 

Provided further that the applicant, if required to do so 
shall furnish documentary proof of any of the particulars or 
in the statement referred to above 

41 — 

16B Bona fide insurance agents for the P***‘P®^*y®^L*^*Vc**iJ a 
conditions to be satisfied by an insurance agent to establish . proviso 
fide insurance agent employed by the insurer for the purposes oi k 
sub-aection (1) of section 41 of the Act shall be the following, o 

(a) He must have secured policies on six different lives exclu 

(^) He must have been an insurance agent 

of his soliciting or procuring the first policy o** . whichever^ 

lives or proposing for the policy on his own i ' i.yes 

earlier, till the time when the policies on a* 

policy on bis own life have all been issued ^ 

16C Fee for Principal, Chief and Special Agents shsU t" 

mg or renewing a certificate to act as a principal agent of c i 6 ^ jpecU' 

Rs 23 and the fee for obtaining or renewing a certificate 
agent shall be Rs 10 alagc*'’ 

Provided that an additional fee of Rs 5 in the if 

or a chief agent, and Rs 3 m the case of a special agent, snau 
application for renewal of the ccriificatc reaches the 
date on which the certificate ceases to be in force but withiU 1* t" 
aforesaid date ^ 

16D Issue of certificates to Principal, Chief and Special Age^ 

person, who desires to obtain or renew a certificate to act as a priocip 
or chief agent or special agent, shall proceed as follows 

(o) He shall obtain from the Controller a form of oi 

certificate which form shall be as prescribed m 
Form V-D I orm V C shall be used when an aPP**f 
for a certifi«»lc for the first lime, or for a fresh ccrtihca » 
Form V-D shall be used when an applicant licatio* 

renewal of the certificate already held by him No app‘ 
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for the renewal of a certificate will be accepted if it reaches the 
Gontioller after a period of 12 months from the date on 
which the certificate ceases to be in force 

(^) He shall then send to the Controller the completed application 
form with stamps to the value of Rs 25 or Ks 30 or Rs 10 or 
Rs 13 as the case may be, affixed thereon in the proper 
place 

(c) The Controller or the officer authorised by him under sub section 
(1) of section 42A of the Act shall, after taking all reasmable 
steps to satisfy himself that the application is in order and that 
the applicant is not disqualified from holding a certificate, 
issue a certificate in Form V-E 

16E Issue of duplicate licences and certificates ~(<i) A person to 
whom a licence or a certificate has been issued shall, if such licence or certifi¬ 
cate has been lost, destroyed or mutilated, submit to the Controller an apphea- 
tion requesting the issue of a duplicate licence or certificate with a fee of 
Re I in the case of a licence, and Rs 2 in the case of a certificate, paid in 
the form of stamp duly affixed thereon and with a declaration giving full 
details regarding the issue and loss, destruction or mutilation of the licence or 
certificate, and the mutilated pieces, if any, shall be returned to the Controller 
with the said application 

(i) The Controller, after satisfying himself that the original licence or 
certificate has been lost, destroyed, or mutilated issue a duplicate licence m 
Form V-B or Form V-PB or Form V-SB or a certificate in Form V-E as the 
case may be, with an endorsement thereon that it is a duplicate 

16F Description of stamp—Any fee specified in Rules 16, 16A, 16C, 
16D and 16E shall be paid in the form of "Government of India Insurance” 
stamps available from a Government treasury 

16G Allowance for unused stamps —Where an applicant for licence 
or a certificate has inadvertently used 'Government of India Insurance* stamp 
of a greater value than is necessary or where no licence or certificate in 
respect of an application bearing such stamp has been issued refund may be 
made of the excess of the necessary fee or of the value of the stamp, as the 
case may be, on such application 

16H Cancellation of licences or certificates —Where the Ckintroller 
cancels the licence of an insurance agent under sub-section (5) of section 4i or 
the certificate of a principal or chief or special aecnt under sub-section (4) of 
section 42A, be shall— 

(а) inform all the officers authorised by him under sub section (1) of 

section 42 or 4^A that the licence or the certificate, as the case 
may be, has been cancelled, 

(б) require the penon conccrued to return the licence or certificate 

issued to him, and 

(<) cause the fact of cancellation to be published m the GaZtiU of 
India and in such State Gazette or Gazettes as he deems fit 

Shores, Ownership and Disposal 

17 Declaration as to the nature of ownership of shares—The 
declaration to be furnished by a transferee in pursuance of clause (i) (t) of sub- 
wction (4) of section 6A of the Act to a public company limited by shares 
having its registered office m the States and carrying on life insurance business 
shall be in Form V-F 
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17A Declaration aa to beneflctal interest la shares—Tb 
aeclaratjon to be rmde in pursuance of sub-section (5) of section 6A of the Art 
to a public company limited by shares havingf its registered office lo the Suw 
life insurance business by a person who has any interest laaay 
oi its shares standing in the name of another person shall be in Form V*G 

*h Disposal of shares by Administrator General—As smq at 

a State has taken charge of any sharcsofa 
“^company vesting in him under sub-section 18) of section 6A of the Art, 
1 ^ ^ Furnish full details of the shares to the Controller and he shall try.ai 
o as may be to sell the shares, whether as a whole or m part orwhethetw 

private «alc, at a price not lower than the pricefi«d 

Controller who may vary the price fixed from tune to time Th' 
p eas snail be handed over to such personas, in the opinion of the 
Administrator General, is by law entitled thereto 

LmUation of exjunsts of managtmtnt 

, . Statement of the bases of premiums—fl) The statement 

me bases of premiums under sub.scction (1) of section 40B of the Act shallbe 

in Form V-H '■ 

(2) In respect of premiums currently used by an insurer at the 
commencement of the Insurance (Amendment) Act 1950, the statement of tbe 
oases of premiums certified by an actuary shall be furnished lo the ConlroHsr 
within six months from such commencement 

^ •’'= bases of premium! to be newly ustdaftwil'k 

comm-ncemenl certified by an actuary shall be furnished to the ConttoUtt 
e such premiums are offered by the insurer to prospective policy holdcfi 

boilol!.'? “Ptosra of management m life insoraoM 

ofih. If the Slat day of December, 1950, no insurer shall mrwpd 

manfn™ business transacted by him m India, spend as expeoff® 

® ment m any calendar year an amount exceeding the aggregate su 


(i) five per cent of all premiums received during the year on pobci 

granting an immediate annuity or a deferred annuity > 
consideration of a single premium, and five per cent of^ 
premiums received on other single premium policies during to 


(tO ten per cent of all first year's premiums and four per cent of all 

.^1'®*“™’ received during the year on po'"''^ 
premium'^'^”"'* ““"““f sn considSation of more ihsn one 

(ill) one twentieth of one per cent of the average of the total sn/g 
fl” , re P^beies on which no further premiums are payable 
(less re-insurances) at the begmn.ng and end of the year, 

(sr) one per cent of all annmt.es pa.d dunng the 'year , 

(e)an amount computed on the basis of the percentages for the t.ia= 
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Duration of insurer's life insurance business 

Percentage of premiums 
(less rc-insuranccs) received 
during the year other than 
premiums referred to in 
Items (0 and (ti) above 
of first year s I of renewal 
premiums I premiums 

' First four years 

1 00 

20 

Fifth to seventh years 

,96V, 

\ 19 

Eighth to tenth years 

93 

13 

After the tenth year, if the insurer’s business in 
force 



(d) is less than two crores of rupees 

90 

18 

lb) IS less than five crores of rupees but not 
less than two crores of rupees 

90 

17 

(c) IS less than ten crores of rupees but not 

90 

16 

less than five crores of rupees * 



(d) 13 not less than ten crores of rupees j 

1 ' 90 

' /( 

15 


Provided that the percentages specified m the above table-shall m respect 
of any first year’s premium where the maximum premiums paying period 
under the policy is not throughout life more than eleven years, be reduced 
to a number equal to seven and a half times the number of whole years m that 
period 

Explanation /—In this rule, “business m force” means, in relatioi^to any 
expense incurred, the total sum assured, with bonuses, without taking into 
account reinsurances ceded or accepted, by an insurer m respect of the whole 
of his life insurance business on the last working day of the year preceding the 
calendar year in which the expense is incurred "" 

Explanation //—The duration of an insurer's life insurance business shall 
be reckoned from the beginning of the calendar year of commencement of the 
business if the date of commencement is in the first half of the year and from_ 
the end of the calendar year of such commencement if the date of commence¬ 
ment is in the second half of the year < 

17E Limitation of expenses of management in general insqrance 
business—(1) After the Slstday of December i949,'^ Ao ^insurer shall, *in 
respect of general insurance business transacted by him in India other than 
marine insurance business spend in any calendar year as expenses of manage 
ment, including commission or remuneration for procuring busmes? amount 
exceeding the sum of— ' 

{- (i) the amount of commission or other remuneration paid to insurance 

agents and principal agents in respect of that business transacted 
in the year but not exceeding 15 per cent of the gross premium 
income written direct m Indiaan respect of that business m the 
1 > year, and r , 

(it) an amount computed on the bases of the percentages appropriate 
to the various parts of total gross premium income written 
direct in India during thenar ‘ 
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Part of the total gross premium income of the insurer witien 
direct sn India (Fire and Miscellaneous business combmea) r 


First 10 lakhs of rupees 
Next 5 lakhs of rupees 
Next 5 lakhs of rupees 
Next lakhs of rupees 
Next lakhs of rupees 
Next 10 lakhs of rupees 


The balance 



(2) After the 31st day of December, 1949, no insurer •’’j”' f’&w 
manne insurance business transacted by him in India, ^ 


manne insurance business transacted by him in joaia, ^ 

year as expenses of nianagemcnt, including commission or rc 
procuring business an amount exceeding the sum of— 

(0 the amount of commission or other rcmuncrthoB^®*^ 

agents and principal agents m respect of that b 'ggpiof 
in the >ear but not exceeding in amount J 
gross premium income written direct in India i v 
business in the year, and 

(«) an amount computed on the basis of percentage* wnW® 

the various parts of his total gross premium 
direct in India during the year ^ 


Part of the total gross premium income of the insurer 
>^ntten direct in India 


First 5 lakhs of rupees 
Next 5 lakhs of rupees 
Next 5 lakhs of rupees 
Next 7} lakhs o! rupees 
The balance 


(3) Notwithstanding anything contained in sub-nilcs (1) ^ jpcnd 

insurer may, during the first ten jears of his general insurance 
in any calendar )ear as expenses of management including 
remuneration for procuring business an additional amount, m rMP''- 
general insurance business, not exceeding^ 
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(i) during the first three years, the interest earned on the paid-up 
capital in that year , 

(li) during the second period of three yeaw, an amount equal to 10 
per cent of the gross premium income written direct in India or 
to the interest earned on the paid-up capital in that year, 
whichever la less, 

(ill) during the seventh and eighth years an amount equal to 5 per 
cent of the gross premium income written direct in India, or to 
three-fourths of the interest earned on the paid-up capital in 
that year whichever is less 

Provided that nothing iti this clause shall apply to regulate the 
expenses of an insurer in any such year if his gross premium 
income m that year exceeds twenty-five lakhs of rupees, 

(lo) during the ninth and tenth years an amount equal to 3 per cent 
of the gross premium income written direct in India, or to half 
of the interest earned on the paid up capital in that year 
whichever is less 

Provided that nothing in this clause shall apply to regulate the 
expenses of an insurer in any such year if his gross premium 
income in that year exceeds twnety-fivc lakhs of rupees 

ExpfcRctuiR^For the purposes of this rule, where two or more insurers 
carry on general insurance business, to one of whom the other or each of the 
others stands in the relation of a subsidiary company within the meaning of 
the Indian Oompanies Act, 1913, the percentages specified m this rule shall 
be deemed to be the percentages of the aggregate premiums of the two insurers 
or all the insurers as the case may be and the insurers together shall not 
spend as expenses of management anything in excess of the limits specified 
herein 

I7F Head Office expenses—The share of the Head OSice exposes 
in the case of an insurer having his principal place of business outside I^ia 
for the purposes of sections 4QB and 40G of the Act shall not be less than— 

(t) in respect of life insurance business 10 per cent of the first year’s 
premium as shown in the revenue account, and 1 per cent of 
the renewal premiums as shown in the revenue account m 
respect of that business transacted m India during the year, 
and 

(«*) m respect of general insurance business 5 per cent of the gross 
premium income written direct in India during the year in 
respect of that business 

Contravention of limitation of txpenses and Tariff Regulation 

17G Action against extravagant life insnrers—>(1) If it appears 
from the report of an actuarial valuation under sub-section (3) of section 64 K 
of the Act read with the statutory returns relating to accounts that the insurer 
concerned is insolvent, the Controller may cancel the registration of such 
insurer and request the Executive Committee of the Life Insurance Council to 
considir whether in the circumstances of the case u is possible to have the 
business of the insurer reconstructed or whether some other insurer is willinv 
to take over the business ® 
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(2) When such a request is received, the Executive Cammittce ofthe 
Life Insurance Council shall meet not later than one month of the recciptol 
Buch request to consider the matter and within seven days of such meeting 
shall communicate its decision to the Controller ' 


(3) If the Executive Committee is unable to meet within the time ipe 
fled in sub rule (2) or is unable to suggest any practical steps for tbc re 
struction or transfer, the Controller may, as soon as may be, apply " 
Court for the winding up of that insurer 

(4) If the valuation under sub-section (3) of section 64K. 
close the insurer to be insolvent, the actuary making the 
append to his report a statement whether an encroachment on 
loadings contained in the premiums has occurred and whether sue 
ment is due either partly 6r wholly to heavy expenses incurred by 

after giving credit for^ny profits made in other directions r.. advice 

may request the Executive Committee of the Life Insurance Executive 

so that such encroachment may neither continue nor -ndoulc 

Committee shall meet within a month of the receipt of such reques 
such recommendations as t deems fit " 

(5) On receipt of the recommendations referred to in sub rule ^ jj 

rule (4), the Controller may issue such directions to the insurer ggj) d 

he deems and if the insurer complies with such direction^, ^txooowvl’b 
registration may be revived wherever possible or where it is not p 

the insurer may be registered afresh ' 

u (6) If the directions arc not complied with, the Controller 
to <fie Court for the winding up of the insurer 

17H Action against extravagant general ^ 

ance of sub-section (3) of section 64M of the Act the Controller may— 

(o) cancel the registration of the insurer under the Act, and ^ 

^ (4) lequcst the Executive Committee of the General ituurer 

to consider practical steps for the reconstruction o* 
concerned or for transferring its business to 


insurer 

(2) When such a request as is referred to in the preceding jt 

received by the Executive Committee of tbc General Insurance 

shall meet not later than one month of the receipt of such request ° ,0 

the request and within seven days of such meeting shall comtnun 
decision to the Controller 

(3) The Controller may, after considering the recommendations of j. 
Executive Committee in this behalf apply to the court for the winOi g 

Ihe insurer concerned if he thinks fit 

171 Regional Couacila and Committee*—( 1 ) The General Insora^ 

Council may constitute one Regional Council for each of the Bombay, 
cutta Delhi and Madras areas 

(2) Any Regional Council so formed shall consist nf seven 

at least four of whom shall be elected by the members of the Insurance 
ciation of India carr>ing on general insurance business m that area 

(3) Under an> sneh Regional Council there shall be separate 
Committee for each of the three classes of insurance, viZ fire, marine » 
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miscellaneous and each such Committee shall consist of seven individuals, of 
uhicli at least four shall be elected by members of the Insurance Association 
of India carrying on that class of genenl insurance business in that area 

17J Penalties for tariff breaches-—(1) Where &n insurer is guilty of 
contravening any rcgulauons made under sub section (1) of section 61 U the 
Tariff Coinmittcc of the General Insurance Council may, after considering 
the nature and gravity of such coutra\ention, take one or more of the follow¬ 
ing courses of action against such an insurer 

(а) administering a censure or warning in addition to correction of 

the defect or cancellation of the policy, 

(б) imposing a fine not exceeding Rs 1,000 , and 

(e) disqualifying him for a limited period not exceeding three years 
from voting at any election to the Executive Commiliee, to the 
Regional Councils or to the Sectional Committees of the 
Regional Councils 

(2) Where an insurer has been subjected to any penal action under (i) 
or (e) above, he may appeal to the Central Government within 30 days of the 
taking of such penal action 

17K Appeal by agents against disciplinary action—(1) A principal 
agent or an insurance agent who has been restrained by any Regional Council 
or anv Committee thereof under sub-scction (3) of section 64Q of the Act 
from procuring or causing to be procured general insurance business from any 
area, may appeal to the Central Government within thirty days of the imposi¬ 
tion of such restraint on him 

(2) The Central Government may for the purpose df disposing of any 
appeal under this rule require such information supported by documental y 
proof wherever possible from the agent concerned as it may require 

Providtnt Soaettef 

18 Transaction of bond investment business—(1) Provident 
societies wViii-h immediately before the commencement of the Act were 
transacimg bond investment business may continue to receive premiums or 
contributions and to make payments in respect of such business but shall not 
undertake any new business of that class 

, (2) For the purpose of sub-rule (I),‘bond investment business’ means 

the business of effecting contracts by the issue of bonds, endowment certificates 
or other documents, whereby m return for one or more premiums paid to the 
provident society, the payment is insured of a sum or senes of sums, at a 
future date or dates, whether fixed beforehand or determined by chance 

19 Rules of Provident Societies—(1) Every provident society shill 
m addition to the matters specified m clauses (a) to (e) of sub section (1) of 
section 74 of the Act set forth in its rules— 

(*) that where a policy is applied for on the life of a person other than 
the person paying ibc premiums on such policy, the name of the 
person paying the premiums and his relationship to the life 
insured shall be inserted la the policy, the policy shall not be 
issued till the life insured (oril he be not of age his legal 
guardian) has given his consent m writing to the 
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being effccicd, and the secured shall not 

having regard to the mterest of the person paying In p 
in the life insured , 

(ti) the disqualifications, if any, due to change of occupatioo, r«i5 s'* 
or other specified cause, 

(«i) the terms upon which any policy may be kept w ^ 
reduced benefit unthoit liability to payment of fitctti. 
premiums , 

(lo) a statement to the effect that all politics issued after 

ment of the Act shall have clesrly set out there ,jj 

referred to m clauses {/), (g\ (A). (0 (j) of 

of section 74 of the Act and those referred to m clauses W 
(«i) above, 

(e) the method of voting at the meetings of the managing body 
number constituting a quorum, 

(n) ^ statement that no dividend shall be declared * 

a valuation under sub-section (1) of section fli, ^ 

(ffti) a statement that no bonus other than an intcnm 

declared except as a result of a valuation man , j, bouui 
with sub*8eciton (1) of section 81, that fherai 
shall not exceed that recommended by the --(jing 

interim bonus shall be declared at a rate 
approved by an actuary, and 

(pjii) a statement that the paid-up capital shall not be 

the society’s assets for the purpose of showing a ^ (1) of 

ai the time of any inveitigation made under 
section 81 and that where assets of the nature ot g jhjU 
prcliimnary expenses exceed the paid-up , oorpo** ® 
be dtmtnishcd by the amount of such excess iur t tr 
ascertaining the financial condition of the society t,oa21 

(2) All rules made by a Local or Provincial Government 

dent Insurance Societies AcU 1912. are hereby repcaiea 


5 not 

the 


of the Provident Insurance Societies Act, 1912, are hereby x 

19A Every provident society shall, commencing fra® 
than the 1st January, 1943 mamtam at its principal office to , pojsibh 

tollowing registers in the forms specified below of as near therew r 

provided the information to be shown is not reduced thereby in 
Its transactions subsisting on or after that date, namely 

(i) A register of members (but not including 

virtue of being a policy holder), proprietors and 

m Form VI A ^ 

^ij) A register of directors manager, secretary and other officer* 
m Form VI B 

(III) A proposal register m Form VI G 

(ir> A regmer of policies in Form Vl-D m 

policies issued from a date not later than 1st januaij- cy 

(beparaie registers shall be maintained for cacU 
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specified in or prescribed under sub secton (1) of section 65 of 
the Act in respect of which the society carries on business) 

(u) A premium register inFormVI-E 

(w) A lapse register showing the details in respect of each policy 
which IS treated by the society as having lapsed in 

Form VI-F 

(pit) A register of claims not including annuities in Form 

VI G 

(put) A register of annuity payments in Form VI-H 

(w) A register of agents in Form VI-I 

Provided that— 

(а) any ceguter printed after this rule is made and purporting to 

contain the information specified in any of the registers 
prescribed by this rule shall be in the Form prescribed therefor, 

(б) if any of the registers required to be kept in accordance with 

section 79 of the Act, as it stood before the commencement of 
the Insurance (Amendment) Act, 1941, is not kept, or if any of 
the registers so kept is exhausted, the society shall maintain 
forthwith the corresponding register or registers prescribed by 
this rule, 

(<) if no registers are maintained corresponding to the registers 
prescribed by clauses («0, (p) and (p») of this rule, the society 
shall, commencing from a date not later than 1st April, 1942f 
maintain the registers prescribed by these clauses, 

(<i) It shall not be necessary to show the name of the life insured in 
addition to the policy number in the register in Form VI-D, 
VI E VI F VI-G Of VI H, if the register concerned is prepared 
by mechanical means 

20 Forms of accounts and statements-^ 1) The revenue account 
and balance sheet of a provident society shall be prepared in accordance with 
Forms VII and VlII respectively, and in tbcir completion regard shall be had 
to the notes appended thereto 

(2) If it so desires a provident society may submit a profit and loss 
account in addition to a revenue account and balance sheet 

(3) The statements required under clause (o) (t) and (A) of sub-section 
(2) of section 80 of the Act shall be prepared in accordance with Forms IX 
and X respectively 

21 Actuarial reports—(!) Whenever an investigation is made into 
the financial condition of a provident society under section 81 of the Act the 
report of the actuary— 

(c) shall so far as practicable, be prepared in accordance with the 
regulations and requirements contained in the Fourth Schedule 
to the Act except that it shall not be necessary to supply a con¬ 
solidated revenue account in Form G, a statement in Form 
DDD of additions to and deductions from policies and a state¬ 
ment in Form DDDD of particulars of policies forfeited or 
lapsed, 
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(i) shall contain in the appropriate places the informatioo i 
m clauses (a) to (r) ofsab'Section (2) of section 81 > 

(e) shall state the proportion of the renewal prcmiiirn mcoai 


in payment of commission and other expeniM 


m each 


after allowm? « 


during the perioj since the last investigation 7 'f "i, 

the cost of the new business of the year, 7^ p^t* _ / 

premiums and 90 per cent of first year’s prenunms S 
in the year after deduction of those unpaid on P 
allowed to lapse in the year , 

(d) shall state whether the actuary has taken step* 

policy reserve values from being less than t 
surrender values , 

(«) shall have appended to it a certificate as prescribed m 
(2) of section 81 , and 

, TV^tlCV ll®* 

{/) shall contain a statement that m no case where a poi i 
written off as a lapse docs there exist any further 
or contingent 

(2) Where an investigation into the financial condition 
society IS made as at a date other than the expiration of the year 
the accounts for the period since the expiration of the las^ y®® jg 5 liall 
and the balance sheet as at the date at which the *ovcstigatiOD is 
be prepared and audited in the manner provided by the Act aoa 

22 Signatures to returns furnished by (2) 

Every return furnished to the Controller of Insurance under suo of 

section 82 of ehe Act shall be signed in accordance with the p 

sub section (2) of section 15 of the Act lub* 

23 Notices ander section 92 (6)—The notices refers 

section (b) of section 92 of the Act shall be sent by post to the ana 

addresses of the p rsons concerned as recorded in the society s 
certificates of posting shall be obtained therefor i)ie 

Provided that the liquidator may at his discretion send all or any 
notices by registered post by 

23A Security from liquidator—Where a liquidator 
he Controller und'r the provisions of sub-section (1) of section y j-gjOj 

t he Controller may demand from the liquidator such security and i 
ss he may determine 


" -fn Th' 

24 Fees under the Act and the manner of j rUp^’ 

fee for registration under section 3 of the Act shall be five bund 
fur each of the following classes of insurance business done or to p® 
the insurer, namely,— 

(t) life insurance, 

(iij fire insurance 
(til) marine insurance, 

(ip) miscellaneous insurance ^ 

Provided that where tnc business done or to be done is marine * 
cnly and relates exclusively to country craft or cargo of country 
both the fee fur registration shall be two hundred and tilty rupees 
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Provided farther that where an insurer who is already registered for 
carrying on marine insurance business relating exclusively to country craft 
or cargo of country enft or both and no other class of insurance business, 
subsequently applies for registration for carrying on the entire class of marine 
insurance or any other class of insurance business specified above the fee for 
such registration shall be two hundred and fifty rupees plus the fee for registra* 
tion of the class, if any, of insurance business other than marine insurance 
business for which registration is sought 

(lA) The fee for issue of a duplicate certificate of registration under 
sub-section (7) of section 3 shall be ten rupees 

(2) The fee for renewal of regietration under section 3A of the Act 
for each class of insurance business for which the insurer is registered 
shall be— 


(0 where the total premium income including annuity considerations, 
if any, as shown in the revenue account for that class of 
insurance business prepared under the Act for the calendar 
year preceding the one m which the application for renewal of 
registration is required to be made does not exceed one lakh of 
rupees, fifty rupees , 

(ii) where such premium income exceeds one lakh of rupees but does 
not exceed two lakhs of rupees, one hundred rupees, 

(m*) where such premium income exceeds two lakhs of rupees but does 
not exceed four lakhs of rupees, one hundred and fifty rups-j, , 

(le) where such premium income exceeds four I ikhs of rupees but does 
not exceed six lakhs of rupees two hundred and fify rupees, 

<r) where such premium income exceeds six lakhs of rupees but does 
not exceed ten lakhs of rupees, three hundred and seventy-five 
rupees , 

(pi) where such premium income exceeds ten lakhs pf rupees, five 
hundred rupees 


Provided that the fees for renewal of registration payable m any one 
^car by an insurer m respect of his insurance business other than life insurance 
3usiness shall not exceed one thousand and five hundred rupees 


Provided further that in relation to insurers who arc required to furnish 
returns in accordance with sub-scction {2) of section 16 of the Act the 
reference to the calendar year in this sulwulc shall b- construed as a reference 
to either the period covered by the revenue account furnished under clause 0) 
oi the said sub-section or the calendar year 


(3) The fee for registration under section 70 of the Act shall be two 
hundred rupees 

(3 A) The fee for issue of a duplicate certificate of registration under 
sub-section (7) of section 70 shall be three rupees 

, renewal of registration under section 70A of the Act shall 

be hity rupees where the total gross premium income including annuity con- 
arr fccs, if any, as shown m the revenue 

account last furnished under the Act was less than fifty thousand rupees per 
annum or one hundred rupees in all other cases ^ 
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(5) The fee payable for obt-iining 

shall be two rupees for each foolscap ptgc or pin of P S 
copy bc.ng prepared «,lh rc.on.blc morgm and »pa g 

( 6 ) Any fee specified in this ® i ... there n no office of 

section 20 of the Act shill be paid into the Binh or w''" , f ,hat Bid 

die Bank, into the Imperial Bank of India acting ■’xXI-Mncd 

or into any Governmcnl Trcisiipr for Act. 1938 ”,and tit 

laneous tiepirlment—Fees reilised under ihc Insurance oe . 
receipt shall be sent nlong with the relevant applica ion (^„„ollet-(l) 

24A Fees payable on referring diiipnted olaimn “""aimg M 
The fee payable at the time of referring to the ,ub- 5 CCtion (0 " 

the settlement of a claim on a policy of life msura hundred rupc« ° 

section 47 A of the Act is rupees ten or one y profit or bonus) 

part thereof of the amount of the claim (including any P 
whichever is greater 

(2) Any fee specified in this rule shall be P“'^ Govern®" 

ment of India Insurance’ stamps available on „ letter refem 

Treasury and the stamp shall be affixed on ‘I’". “PP'’”,^'" u, signature of 1' 
the dispute to the Controller and supeiscribcd with tne 8 
claimant 


section 47A of the Act for any reason, refund may he ro I 

the necessary fee, or of the value of the stamps affixed, a ^ 

24B Fees payable «o the Councils „°on life ■0'“'“ 

member or associate member who is an insur j ^ y,.af shall b' 
business to the Life Insurance Council gross direct pre® 

rupees for every lakh of rupees “r PortA^™ but one F'f 

income from life insurance business in n . ^ and two hundr 

calendar year subject to a maximum of one thousano 

hfty rupees „ un i« 

(2) The fees payable by a member or “.'‘insurance CouM' 

carrying on general insurance business to the f-'n'ra " rupe 

er/h calendar year shall be twenty five rupees for every 'en m 

part thereof of his gross direct premium income in India m b 

business in the last but one preceding calendar year 

(3) Any fee specified in this rule shall I?" P^^'^fL^irffiawn m & 
bank draft on the Simla Branch of the Imperial Bank of 1 

of the Secretary of the Council concerned 

MtsttUan$oin 

25 Additional particulars to be given by u 

invest,gating the financial cond.uon of an j under seelion 

reportsNtatements and abstracts required to be furnislied u 
clauicfc) oriub-leclion(2)ofseclion lb of ihc Act, furniin 

regard to ihe following matters ^ ^ 

«.ti^ther he has taken steps to prevent the policy reserv 
^ ^ from being less than the minimum surrender value , 
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(J)) the proportion of renewal premium incorne spent in payment of 
commission and other expense* in each year duriag the penod 
since the last investigation aft^r allowing, as the cost of the new 
business of the year» seven and half per cent of single premiums 
including consideration for annuities granted and seven and half 
per cent tor each year of the maximum premium paying period, 
but not exceeding ninety per cent in all, of first year’s premium 
falling due m the year after deduction of those unpaid under 
policies allowed to lapse in the year 

Provided that m respect of any year or accounting period ending on a 
date earlier than the 31st day of December, 1946, the allowance out of first 
year’s premiums as the cost of the new business shall be ninety per cent 
irrespective of the premium-paying period 

Explanation i—Where the maximum premium-paying period includes 
a fraction of a year, such fraction shall be ignored 

Explanation 2—'In the case of a whole life policy with premium payable 
throughout the duraiion of the policy the maximum premium-paying period 
shall be assumed to be twelve years 

25A The conditions with which a Mutual Insurance Company shall 
comply or the purposes of sub section (2) of section 4 are thit such company 
shall Confine its activities to members of any one profession only or to cm 
pioyees under one employer only and that if any question arises whether or not 
a particular group of persons belongs to any one protcssion or is employed 
under any one employer, the Controller of Insurance shill decide the qu stion 
and his decision shall be final 

26 Form of declaration under section 16 (2) (d)->The declaration 
referred to in clause (if ] of sub-section (2) of section 1 b of the Act shall be m 
j-orm HI and one copy of the declaration shall be signed m the manner 
described m sulnsection (2) of section 15 of the Act 

27 Returns in respect of dividing insurance business—‘Every 
insurer so long as he has policies on the dividing principle rem lining in force, 
shall submit all returns required under the Act or these rules in respect of 
such business separately from the corresponding returns m resp-ct of other 
insurance business and along with the revenue account shill also furnish m 
respect of such business returns m Forms XII, XIII and XIV respectively 
Four copies shall be submitted of each of these three list mentioned returns, 
of which one of each shall be signed m the manner described m subsection 

(2) of section 15 of the Act 

28 The sub-clauses of miscellaneous insurance business m respect of 
each of which a separate account of receipts and payments is to be kept as 
required under sub section (I) of section 10 of the Act on and after the 1st 
January 1943, shall be— 

(1) Capital Redemption insurance business 

(2) Continuous Disability insurance business 

(3) Employer’s Liability insurance business 

(4) The business of insuring the payment on the happening of ca^h of 

the contingencies (a) birib, (b) marriage, and (<) failure " ^ ^ 

each contingency to constitute a separate business 
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contingcncjca are combmed in 3 single contract, 
business comprising insurance contracts which arc « 
by the insurer at intervals not exceeding tvvdvc f 
under which if a claim anses« the insurers ha 
benefit ceases within one vear from llic date ou 


benefit ceases within one year from 
claim arose 

29 For the purposes of the Act, the busmens of an insurer 
deemed to be transacted— 




(o) in India, if the insurance business svbcrcvcr ^Knft 

any property situate in India or to any vesse 


registered in India, 


:«0f 


(b) m India or the fatales, according as the 

those transactions arc ordinarily paid in India 
the case may be 

Provided that if any question arises iv-hethcr any i djnd' 

ordinarily paid inside or ouiside the States of India the Contro 
the question and his decision shall be final 

30 Activities of Insurers—(1) An insurer may do all iac!i 

mabing investments permissible under the Act for _ that cjo 

investments and for the realisation of such investments and may pCC 3 «®® 
nection take over and adromisicr mortgaged property until a sou 
arises for its disposal . 

fTiaV set S5 

(2) An insurer carrying on general insurance business 
manager in charge of a branch otficc of another insurer in rcspcc 
insurance business ^ 

Si Statement of emoluments—^Tbc statement of b« 

ing Rs 5,UOO to be furnished under sub section (2) of section 3i * 

Form XV 


32 Payment where nominee is a minor—(!) The holder o per 

life insurance may, in any case where the nominee is a minor, ®PPj* diineS 

son to receive the money secured by the policy in the event of his o j^uref 

the minority of the nominee, and communicate such appointment 
concerned by forwarding the documents reJxting to such appout^® 
should be endorsed by the appointee to show his consent thereto 

(2) Any such appointment m order to be effectual shall 

ted m the text of the policy itself be made by an endorsetnent on tn r 

(3) Any such appointment may at any time before 

for payment be cancelled or changed by an endorsement or furincr 
ment as the case may be and communicated to the insurer ^ 

33 Summary of Balaoce*sbeet and Revenue Account*^ The S'* 
to be published in pursuance of section 100 of the Act shull be in rotm 


Rtinturenew Aivtjorj Ccmmittie ^ 

34 Term of oflice— TIjc term of office of the non-official cf 

the Advisory Committee conititutcd under sub-section (l)of ^vittce) 

the Act (hereafter in this rule and rules 35 to 38 referred to ns the 
shall be two yean from the date of their nomination Tlie official t”'" 
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ofthe Committee shall hold office during the pleasure of the Central Govern¬ 
ment AU outgoing members shall be eligible for re-nomination 

35 Resignation and filling of casual vacancies— (1) Any member of 

the Committee may resign his membership of the Committee by notice in 
Writing addressed to the bccretary to Governmeat of India, Ministry of Finance 
(Department of Economic Affairs), to that effect and sUch resignation shall 
take effect from the date on which it is accepted by the Central Government 

- *, ( 2 ) Casual vacancies in the Committer whether caused by resignation, 
death or otherwise, shall be filled by nomination by the Central Government 
and any person, other than an official, so nominated to fill the vacancy shall 
hold office until the expiry of the term of office of the member in whose place 
he 15 nominated > 

36 Secretary-^The Central Government may appoint a Secretary to the 
Coinmittce for the purpose of performing such functions as ate assigned to 
him by these rules or as may be assigned to him by the Chairman of the Com¬ 
mittee 

37 Procedure for the conduct of business, etc of Che Committee—* 

(1) Meetings of the Meetings of the Committee may be held 

at such places and at such times as may be decided by the Chairman of the 
Committee 

(2) /fotta of mtrfuig—Notice of any meeiing of the Committee shall be 
sent by the Secretary of the Committee to every member at least seven days 
before the date of the meeting The oottee shall state briefiy the husincsa to be 
transacted at the meeting 

(3) Quorum for the meeting—Three members shall constitute quorum for 
a meeting 

(4) Adjournment of a If the requisite quor •m is not available 

within half an hour of tVie appointed time fo^ a meeting the Chairman or in 
his absence any person nominated by him under sub rule (5) may adjourn the 
meeting to such date and time as be may decide 

(5) C^afrmfin to preside at meeting—The Chairman shall preside at all 
meeting of the Committee If the Chairman is unable to attend, he may 
nominate a member of the Committee to preside m his abseuce 

(6) Decision at a mriting—AU matters required to be decided by the 

Committee shall be decided by the majority of the voles of the raemben 
present The voting shall be by show of bands ^ 

(7) Deasum by ttreulotion—Any matter for consideration of the Committee 
may at the discretion of the Chairman be decided by circulation among the 
members as an alternative to convening a meeting for the purpose 

Provided that the decision arrived at shall not be valid unless at least 
three members express an opinion on that matter 

(8) Afmutrx—The minutes of the proceedings of every meeting shall be 
circulated to the members of the Committee -The minutes shall be confirmed 
at the next meeting oP the Committee and shall thereafter be recorded m a 
Minute Book and signed by the Chairman ' 

38 Allowances payable to members of the Advisory Committee— 
(1) Everv non-official member shall be entitled for attending meetings of the 
Committee to travclhng and other allowances as under 
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' or ourneys from the umal place of raidenct 

mcettnSn ^°iof the journey to th'placcoftln 
thr !«..* journey to the place of cotnmeaccm'ctCo/ 

in eirh^a^^ usual place of residence, wbchevtr u ibrta 
ta n maximum rate for the time being admissible 

the of the first grade Sabj«ct w 

aif m-rabersihall be entitled to travei eitherbj 

maximum rate for the time being 
of servant of the first grade at the pbee 

resDi»ri^r^* which the mceticgM hcldandw 

jnp^an^^^°”S previous to the commencement of the niwt 
onVr roecimg if the member acwaUy amvo 

(2) Th 1 ^ 

shall be daily allowances of an official idot^ 

journeys performed on officii dut^*^ applicable w him Iw 


SCHEDULE 
For« I 
(Sit Rule 5) 

reserve bank of INDIA 

The Manager, 

Reserve Bank of India. 




Number to,o I 

] (m sterling) 


Market value Interest of . 

vcx-dividend dividend ReoiarW 
m sterling) paid up to 


THE INSURANCE RULES 

Form II 
(Ste Rule 5) 

RESERVE BANK OF INDIA 

SsCURlTlt^ DRPARtU&NT 


Certified that the * 

1 the underaoted deposits m terms of the Insurance Act, 1938 

I Approved securities _ 

Cash ““ ' ' 

Loan Face value Market 
« ' value 

1 2 3 4 5 


have made 

Remarks 


Grand Total of columns 2 and 5 Ki 
Fo&u III 
{Si 0 Rule 5) 

reserve BANK OF INDIA 
SeCORITIES DaRARTURKT 


/Aocfline tht parUtalers cfdtpotttt h$td on btkalf ofthi 

undtr SttUm of tht hsurcM Ad, 1938 


Loan 

Existing deposits 
(excluding deposits 
wuhdtawn) 

New deposits 
received on 

Total 

1 

Face 

value 

Book 

value 

Face 

value 

Value 

Face 

value 

Book 

value 

Total' 
Secun- 
"■tics 




r t t 


• 

Cash 

* 






CaatiD 

Totai. 








Certified that the above agrees With the entries m the books maintained 
by the Bank 


The Controller of Insurance, 

Department of Insurance, Simla 


- 

[M, 

IV 

of d,P om, o„j„ Ru/c 10) 


Nam= or I 

'f'Pojilor 1 off"" “'■ I T ’ i---i— - 

L__ f I / accufitiuand 

foiiM rv-A — 

tfi a/ /wsraa 

' TT __ 'a«Y"°” **’' ImuraM 

«''enu(!3 <5°thir"p'"• 7~1 ^_ 

Gov'crnm®''“'^"‘"d"[i'n!. P'’'''™™'''” or'of'ih charged on lit 

or or the 0^7 oegar* ormrf; . '’' G"«rnmem of a Part A 

of a ^®"'«d fully a. O'®”! of aify Paf,’ .“"7 'Oiereat by the Centtal 

Govorrr ® S'a = ajd P^''>c?p’,i'^f;'.''. State and aecur.t.ea ..tarJ 

^ernment “"o apeciflSd m ,L'"‘»t“t by the Govemneat 

-- - —« approved eecunties by the Centtal 

dcs jnJmTr ~r ---' ’. 


I I ~ ■'••MeiUM ur lUC 

full dcs (jj *T ~7--—__. 

1^1'“"'’"'/ “r.';-'/'-'-j vi;:” h:^:‘Lo^,b 


I-- -referred to in item (I) abo« 

ulu^, I '’ 'Tj '”rf.‘y“-/'"'«ea^|va*;‘'„“ I .atuf 


‘ / I 
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I I f 


(3) Securities guaranteed fully as regards principal and interest by 
a Provincial Government in Pakistan or charged on the i revenues of any 
part of that Dominion and debentures of other securities for money Issued 
by or on behalf of the Port of Karachi and satisfying the requirements of Rule 
10\ of the Insurance Rules* ’ / ' 



(4) Securities issued,by the Government of any country outside India 
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(6) Detcntures or other securities for money issued by jny a ^ 
constituted under any housing or building scheme approvw by c 

Government or a State Government or by any authority or body 
by any Central Act or Act of a State Ircgislaturc 


[5rs Section 27A(I) (d)I 


J f 

Name of 
the 

housing 

or 

building 
scheme , 

1 

1 

Name 
of the 
Govt 

approving 

the 

scheme 
or the Act 
under 
which 
the 

scheme is 
consti¬ 
tuted 

Date 

of 

invest¬ 

ment 

1 

1 

' Maturity 
' date of 
the 1 

debeo' i 
turns or ; 
security j 

1 

Rate of interest 

Fade 

value 

Booh 

value 

Marirt 

value 

1 

1 

Remaili 

1 





j 

' 



(7) First mortgages on iramovahlc property situated in 
any housing or building scheme of the insurer approved by Ibc 
State Government 


[Stf SecUoD 27A(I) (0) ‘ 



Value of 


«> 

V 

g 



ytmount 

outsand 


Location | 

property 

! Amount 1 

•5 


og:6g-. 

1 lag 

B 

of the 

1 (date 


. 

. Rate of, 


(- ^ 1 



property 

1 of last 

advanced 

o 

1 interest 

U ^ O 


i> 



valuation 




§ «i t> 

1 u 




1 of pro- 


Q 




; d 



1 perty) 





0- - 







) j 

1 

1 

1 

i 

1 




*To be tteled ireutnandia; for toore then m# yt«r 

(8) Debentures secured by a first charge on any immovable 
plant or equipment, of any company which has paid interest ha fuU to* 
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Sehl 


yean immediately preceding or for at least five out of the six or seven years 
immediately preceding on such or similar debentures issued by the company 

(Sii Section 27A(l> if)] 


Name of the 
company 

Date of 
issue of 
debentures 

Date of 
purchase 
by the 
insurer 

Whether the 

charge is on pro¬ 
perty, plant or 
equipment 

Rate of 
^interest 

Face 

value 

Book 

value 

Market 

value 

1 

Remarks 









1 


(9) Debentures secured by a first charge on any immovable property, 
plant Of equipment of any company where, cither the book value or the market 
value, whichever IS less, of such property, planter equipment is more than 
three times the value of the debentures 


(S« Section 27A(l) (g)] 


Name of 
the 

company 

I 

Date of 
purchase 

Date of 
maturity 
of the 
deben¬ 
tures 

Rate of 
interest 

Face 
value; 

Book 

value 

1 Market 
value 

1 

Remarks 






j 




(10) First Debentures secured by a floating charge on all the assets of 
any Company which has paid dividends on it* ordinary shares for the five'years 
immediately prci-cding or for at least five years out of the six or seven years - 
immediately preceding 

15** Section 27A(1) (A)] 


Name of 
the 

company 

Date of 
purchase 
by the 
insurer 

1 Dale of 
maturity 
of 

deben¬ 

tures 

1 

Rate of 
interest 

1 

Face : 
value 

1 

Book * 
value 

Market 

value 

1 

Remarks 

. 

' 


1 

/ 

1 

1 


' 

i 


(11) Preference shares of any company which has paid dividends on its 
ordinary shares for the five years immediately preceding or for at least five out 
of the SIX or seven years immediately preceding 
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[Se$ Section 27A (1) (m)] 


Situation of 
the property 
and name of 
the owner 

Whether 
land or 
build¬ 
ings or 
both 1 

Whether 
land is 
lease¬ 
hold or 
freehold 

Outstanding 
period of the 
mortgage if 
properly is 
le isehold 

Outstanding 
period term 
of the lease, 
if the pro- 1 
perty is I 
1 le isehold 

Type 

of 

mort 1 

gage 

Date 

of 

1 mort 
gag 

1 

Value 
>f the 
land 










Value o { 
the build¬ 
ings 

Date of last 
valuation 
of the pro¬ 
perty and 
name of the 
valuer 

Amount advanced 
on the mortgage 

Rate of 

Outstanding 

amount 

Remarks 

Land 

Buildings 

interest 

Prin¬ 

cipal 

Inter 

1 CSt ! 





■ 

■ 

■ 



(16) Immovable Property situated in the States or in any country where 
the Insurer is transacting insurance business 


[Set Section 27A (1) (n)] 


Situation 
of the 
properly 

Land or ; 
building . 
or both , 

i 

Whether 
land is 
lease¬ 
hold or 
freeho Id 

Date of 
purchase 

Amount 
invested 
by the 
insurer 

Net annual 
rental value 
of the property 
1 0 net of taxes, 
maintenance, 
depreciation, 
etc ■ 

Whether 
free from 
all en- 
cumbran 

CCS 

Remarks 






1 


• 


(17) Loans on life insurance policies vritbin their surrender value issued 
by the insurer or by another insurer whose business he has taken over and m 
respect of which business he has assumed liability 

,, [Ss« Section 27A (1) (o)] 


Amount of loan outstand- Advance under automatic 1 
iDg on the datej non forfeiture scheme ' 

_ of the insurer ( — —" 



G1 
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(10) Life Interests and Loans on Life interests 


Section 27A (1) (p) and (p )) 


Date of pur¬ 
chase or grant 
of loan on life 
interest 

Value of the 
life interest 

Purchase 
price or 
amount of 
loan 

Whether the 

1 transaction is 
covered by any 
life policy 

Whether thd Re- 
value M certH 
fied by an 
actuary ' 








(19) Fixed deposits with Binks included in the Second Schedule to 
Reserve Bank of India Act, 1934, or Co operative Societies 
the Indian Co-operative Societies Act, 1912 or any other lawfortne ' 
being m force the primary object of which is to finance cooperative *oc* 
similarly registered v 


[S'rf Section 27A(1) (;)] 


Name of ! 
the bank 
or Co¬ 
operative 
Society 
with 

addresses 

Date of 
deposit 

Rate of 
i nterest 

Period 
of i 
deposit j 

Amount 

of 

' deposit 

Whether 
section 
27A (9) , 
satisfied 

Whether 
proviso to 
section 

' 27A(9) 

attracted 

I" t 

0!t“ 

i 







r' 



(20) Shares and Debentures of CcM^pcrativc Societies tiot 

ihe Indian Ccv-opcrativc Societies Act, 1912, or any other law for to 
emg in force 


[•Sse Section 27A(1) (r)] _ 

Name 

and 

address 

of 

society 

Date 
of pur¬ 
chase 

Date of 
maturity 
of 

deben¬ 

tures 

SHARES 

debentures 

Face 

value 

i 

Book 

1 value 

Market 

value 

Face 

value 

Book 

alne 

Market 

voinc 







1 
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(21) Other investments notified under clause (s) of sub-section (1) of 
section 27A 


Description 
of the 
investment 

Date of 
purchase 

Face 

value 

Book 

1 value 1 

Market 1 
value 

Interest or 
dividend 
paid last 

Remarks 


1 

1 ! 


1 


1 


PART B 


(AWahnj to investments held invested under section 27A(2) of the Insurance 
Ait in respect of tehtch a resolution has been adopted in terms of that section) 

_ 

(1) 15 per cent of the sum referred to m sub section (1) of 
section 27 of the Insurance Act estimated as at the date of this 
return 


(2) Particulars of investments 


Name of the 
company 
whose shares 
or deben¬ 
tures are 
held by the 
insurer and 
description 
of invest¬ 
ments 

Date 

of 

pur¬ 

chase 

Date 

of 

matu¬ 
rity ' 

Face 

value 

1 

Book 

value 

1 

1 

i 

Mar¬ 

ket 

value 

Names of Directors of 
(he insurer interested m 
the invcstmen 

Extent 

of 

interest 
of Direc 
tors 

CfJ 

gJtJ 

ti 

EiU3 

o ss 

SS- 

•Sti 
ij c 

Remarks 


1 

1 





■ 

■ 

Total 




1 



■ 

■ 

i 


PART G 


Particulars of investments other than those shown m Port A, Part B and Part D 
and not satisfying the requirements of sub-seetioas (i) and (2) but complying with 
the requirements of sub-seitions (5) and (4) of section 27A 


Full dc8crii> 
tion of the 
investment 
(including the 
name of the 
company) 

Date of 
invest¬ 
ment 

Face 

value 

Book 

value 

Market 

value 

Names of the 
Directors of the 
Insurer interest¬ 
ed m the invest¬ 
ment 

Extent of 
interest of 
Directors 

u 

i 






1 









722 


THE INSURANCE ACT 


(18) Life Interests and Loans on Life interests 

Section 27 a (1) (o) and (^ )] 
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(21) Other investments notified under clause (f) of sub-section (1) of 
section 27A 


Description 
of the 
investment 

Date of 
purchase 

Face 

value 

1 

Book 
value 1 

i 

Market I 
value 

Interest or ■ 
dividend 
paid last 1 

Remarks 


I ^ 

j 


1 


i 


PART B 


(HWatmg to investments field invested under seetton 27A{2) of the Insurants 
Act m respect of uihitk a resolution has been adopted in terms of that section) 
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/Q\ investments not satisfying the requirements of sub scctioai 

(3; and (4) of Section 27A i _ ^ 


I 


Full des- S 
cription S 
of the S 


vestment “ 
(includ- ^ 
ing the ^ 
name of ° 
the com- “ 
pany m ’a 
which ^ 
invested) 2 


H 


Amount held invested 
in excess of the require¬ 
ments of 

Dale of investment 

Names of the Directors of the 
insurer who are interested in 
the investment 

a 

•9 

lu 

o 

o >. 

ss 

Is 

i> u 

o *• 
w a 

a - 

V ^ 

-31, 

Sis 

t: fl 2 

gs. 

111 
? ^*5 
SoS8 
•^C S 

•s « tJ 2 

- S S-H 

S U 

Sub-section 

(3) 

Sub-section 

(.) 

Clause 

w 

Clause 

(£>) 

Clause 

(a) 

C ausc 






1 




Particulars of investments not satisfying the requirements of sub-section 
(5) of section 27A 


Name of 
the com 
pany 

Date of 
invest- 1 
ment 

Face 

value 

1 

Book 

value 

Market 

value 

Names of Direc¬ 
tors of in¬ 
surer interes¬ 
ted ID the pri- 1 
vate company | 

Extent Rc 
of Direc-marki 

1 tors’ in¬ 
terest 

1 









I hereby certify that the particulars furnished in the return are true and 
complete to my knowledge 


Noth to Foau No IV-A 

I (a) Market value of securities, debentures, iharci, etc , should be 
ascertained from published quotations Where published quotations arc no 
availabld, It should be stated in the remarks column haw the market values 
have been arrived at ' ^ 

If‘accrued interest* has been added to the market value, jt should be 
so stated in the remarks column 

(«) In the case of shares and debentures of cooipaniei, the location of 
Uie companies should als^ be stated 

(d) In the case of mortgages of property and properties owned by the 
insurer, location of each property should be separately stated ' 
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(«) In cMt of investments made on and after the 19th January, 1950, the 
date of purchase should be given 

II III respect of investments m Part A of the state neat, investments 
which were approved at the time of the last statement but ceased to be so 
subsequently should be distinctly marked by double asterisks 

III Investments held in deposit under section 7 or 93 of the Act should 
also be included in the return ' 


Form “No IV-B 
[Ste Rule No 10 («) (2)] 

Return showing all the changes that occurred in the investments of the 
Cmtrolkd Fund of Insurance Company Ltd during 

the quarter ending 19 


[5r« Section 28A(2)J 

(1) Purchases during the quarter ending 19 


Full des 
cription of 
the invest 
ment 

Date of 
purchase 

Purchase 

price 

Face 

value 

Book 

value 

Mar¬ 

ket 

value 

State whe¬ 
ther the m 
vestment 
complies 
with Sec 
27A(l) 

State whe¬ 
ther the 

additions to 
the existing 
bolding if 
any, would 
attract Sec 
27A(3) or (4) 

■ 

■ 

■ 

■ 

■ 

■ 




(2) Siles during the quarter ending 19 


Full des¬ 
cription of 
the invest¬ 
ment 

Date 
of sale 

Sale 1 
price j 

Amount 
realised 
by the 
sale 

Face value 
of invest- 
; cnent sold 

Book value 
of the m- 
1 vestment 
' sold 

Daje of 
purchase 

1 ot the in¬ 
vestment 
now sold* 

Purchase 

1 price of 
ithe invcst- 
pient now 
sold* 

, 









♦To bcgiveo in the case of investmeotj made after 19ih lanuary 19,3 If made before 
*be said date it may be so lUled m the eolumos Also Note I to ly) in Torra IVA 

Foru IV-G 
Rule 14 (7)] 

Inslrumtnt cf Proxy 
Insurance Company, Limited 
of in the District of * ' 


I 
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being a bolder of pobcy/policics bearing 
the number/nurabers issued by the 

Insurance Company Limited hereby appoint of 

who IS also a holder of pohcy/pohcics bearing 
the number/numbcrs issued by the above mentioned 

company or m case the said policyholder fails to attend such meeting, I 
appoint of who is also a bolder of 

policy/policies bearing the number/numbers issued 

by the above mentioned company* as my proxy to vote for me and on my 
behalf at the meeting of the company to be held for the election of policy 
holders’ directors on the day of 19 

and at any adjournment thereof 

Signed this day of 19 

Signature 


FORM V ' 

Rule 16A of the Insurance Rules, 1939] 
AppUealton Jot a Itetaci to Jet ot an Insuranct Agent 
To 


The Controller of Insurance 

Department of Insurance, Simla 

Dear Sir, 

I request that a licence to act as an insurance agent may be granted 
to me 


*2 J hereby declare that— 

(i) I have not been found to be of unsound mind by a court of 
competent jurisdiction, 


(li) I have not been found guilty of criminal 

cnminal breach of trust or cheating or forgery or an 3°®* 
of or attempt to commit any such offence by a cou 
competent jurisdiction , and 

(ill) 1 have not been found guilty of or to have knowingly 
in or connived at any fraud, dishonesty or 
against an insurer or an insured in the course of any 
proceeding relating to any policy of in_urancc or the 
up of an insurance company or in the course of an investig 
of the affairs of an insurer , and 


S I also declare that the particulars given below are true 
licence for which I hereby apply will be used only by myself for 
procuring insurance busme s 


and that the 

SOhCltlDg Of 


'ISicDiIaily for on* fur€ier prexy if bolh tbc fit** mtctioocd proxiet fall to *11*“*^ 
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Notes 

1 The attention of the applic'int is drawn to section lOi of the 
Insurance Act, 1938, which provides that whoever in any document required 
for the purposes of any of the provisions of that Act, wilfully makes a statement 
false in any material particular, knowing tt to be false, shall be punishable 
with imprisonment for a term which may extend to three years, or with fine 
which may extend to one thousand rupees, or with both 

2 A licence can be granted to an individual only and not to a fi''in or 
corporate or unincorporate body 

3 An individual can apply for only one licence which Will entitle him 
to solicit or procure insurance business of any class and to act as an insurance 
agent for any insurer 

4 The application should be filled sn, as far sis possible, m English 
language 

5 Any correction or alteration made in any answer to the question! in 
the application should be initialed by the applicant 

6 An applicant must be at least !8_year3 of age on the date of subrais 
Sion of the application In the case of an applicant declaring his age as 1° 
years, the exact date of birth should be given and in all other cases, either the 
exact date of birth or failing that the year of birth should be stated agsinst 
Item 4 of the application If required the applicant shall furnish proof of age 

7 Payment in cash or by money order, oheque, postal order, postage 
stamp or Bank draft is not accepted and will be returned at applicants cost 

8 No aknowlcdgment of this application will be sent If oneis 
required, the application should be sent by registered post (acknowJ*dgnen» 
due) 


Notes 

1 If It IS desired to renew this licence for a (further 
cedure Hid down in rules 16 and 16A of the Insurance Rules r 

followed and an application for renewal should reach the Contro 
Insurance before the licence expires In this connection attention is 
invited to the provisos to Rule I6A of the Insurance Rhles, 1939 ^ 

2. This licence authorises the hcencc'holder to act as an agent 
registered insurer and for any class of insurance business j ° r-n 
identifying mark or note of any description by which the idcnti y 
insurer might be established should be placed on the licence 

3 No correction in this licence will be valid unless, 

Controller of Insurance or a person authorised by him m this bena 
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' > FORMV-A j 

[ScJ Rule 16A of the Insurance !^ulcs, 1939] 

- Appltcatm Jot rtnetoaliOf a Ltance to cot as Insurana Agent 


(In Block letters) From 

Mr * ^ 

Name of Insurance Agent Mrs~* 

- j Miss^ 


To 


Full address • * < 

i ({ ' 

The Controlier of Insurance, 


Department of Insurance, Simla , 

Dear Sir, * 

^ ’ Licence No Date of expiry 

I request that the above licence may be renewed for a further period of 
three years - ‘ 

*2 I declare that since the date of my last application for a licence— 

<i) I have not been found to be of unsound mind by a court of compe¬ 
tent jurisdiction, • 


tii) I have not been found guilty of criminal misappropriation or 
criminal breach of trust or cheating or forgery or an abetment 
of or attempt to commit any such offence by a court of compe¬ 
tent jurisdiction , 

(lit) I have not been found guilty of or to have knowingly participated 
in or connived at any fraud, dishonesty or misrepresentation 
against an insurer or hn insured in the course of any 
judicial proceeding relating to any policy of insurance or 
the winding up of an ‘insurance company,or in the course of an 
investigation of the affairs of an insurer , and 


(is) My licence has not been cancelled at any time by the Controller of 


Insurance ^ 

) 

J ,, 


3 I hold/have applied 

f Principal Agent 
iNo P A 

expiring on 


1 Chief Agent 


for a certificate to act as a 

^ No C A 

expiring on . 

, 


1 Special Agent 



l,No S A 

expiring on 

. 

4*1 neither hold nor have 

f Pnocipal Agent' 



applied for certificate to act as a 

< Chief Agent 
^ (.Special Agent ' 




5 1 also declare that the facts stated herein are true and that the licence 
for which I hereby apply will be used only by myself for soliciting or procur¬ 
ing insurance business I, » 


S2 


♦Slrilre out pottioai not required 
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Dated the 


19 


Yours faithfully, 

Government of India 
Insurance Stamp vtdt '' '' 

Note 5 Signature of applicant 


Notes 

I I 

1 The attention of the applicant is drawn to section 104 of the Insurance 
Act, 1938, which provides that whoever in any document required for the 
purposes of any of the provisions of that Act, Wilfully makes a statement false 
in any material particular, knowing it to be false, shall be punishable with 
imprisonment for a term which may extend to three yean or with fine which 
may extend to one thousand rupees, or with both 

2 The name and the licence No given m the application are identical 
with those shown in the last licence held If there is any subsequent change 
in the name, the reasons for the same should be stated furnishing documentary 
evidence for the same 

3 Any correction or alteration made in the application should be 
initialed by the applicant 

4 The application should be filled in, as far as possible, in the English 
language 

5 The application should reach the Confroller of Insurance before the 
expiry of the last licence held by the applicant but not more than ^hree 
months before such expiry and “Government of India Insurance” Stamps for 
Rs 5 should be affixed to it If the application does not reach the Controller 
of Insurance at least 30 days before the d»te on which the last licence ceases 
to be IQ force “Government of India Insurance’* Stamp to the value of Rs 2 
should be affixed to the application by way of penalty In ^ this connection 
also refer to the provisos to Rule 16A of the Insurance Rules, 1939 

6 Payment in cash or by money order, cheque, postal order, postage 

stamper bank draft is not accepted and will be returned at applicants 
cost ' 

7 No acknowledgment of this application will be sent If one iJ requir¬ 
ed, the application should be sent by registered post (acknowledgment 
due) 


Not Transferable , ‘, 

, , FORM V-B1 

Government of India „ I 

D$pattmtn\ of Inturanco 

To be filled in) > / ' t 

< by y Licence No ’ 

the applicant J k t< f i 

[50# Rule 16A of the Insurance Rules, 1939} 
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Liiiita to aU as an Insaranes Agent under Part 11 of the Iniaranee Act, 1935 

To be r Mr t 

filled m Mrs 

‘he MHT 

applicant 

tn Block Address « 

Letters (. - . , » 

having paid the prescribed fee and having made the necessary declaration is 
hereby authorised to act as an Insurance Agent for three >ears from 

Simla, dated the 19 


Signature of Licence holder • Controller of Insurance 

This licence is not valid unless it bears a facsimile of the signature of the 
Controller of Insurance and the initials of a pers6n authorised by him ih this 
behalf and the signature of the licence-holder The latter should put bis 
signature as soon as the licence is received 


Notes 

1 If It IS desired to renew this licence for a further period, the procedure 
laid down in rules 16 and 16A of the Insurance Rules, 1939, shall be followed, 
and an application for renewal should reach the Controller of Insurance 
before the licence expires In this connection attention is also invited to the 
provisos to Rule 16A of the Insurance Rules, 1939 

2 This licence authorises the licence-holder to act as an agent for any 
registered insurer and for any class lof insurance business, and therefore no 
identifying mark or note of any description by which the identity of an 
insurer might be established should be placed on the licence 

3 No correction in this licence will be valid unless initialed by the 
Controller of Insurance or a penon authorised by him in this behalf 
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FORM V-P 

\ 

ApphcaUon from a Firm or Company for a Lxctnct to act as an 
Insurant Agint 

{Set Rule 16A of the Iniuraucc Rules* 1939) i 


To 

The Controller of Insurance, ^ 

Department of Insurance* Simla 

Dear Sir, ‘ ' 

It IS requested that a licence to act as an Insurance Agent may be 
granted to our Finn/Company 

2 *It 13 hereby declared that— 

(i) any partner of our Ftrm/any Director of our Company has not 
been found to be of unsound mind by a Court of competent 
jurisdiction , 

(«) any partner of our Firm/any Director of our Company has not 
been found guilty of criminal misappropriation or criminal 
, breach of trust, or cheating or forgery, or an bbetment of or 

attempt to commit any such offence by a Court of> compeieo* 
jurisdiction, t 

(«0 any partner of our Firm/any Director of our Company has not 
been found guilty of or to have knowingly participated lO 
connived at any fraud, dishonesty or misrepresentation aga’ti** 
an insurer or an insured m the course of any judicial proceeo- 
ings relating to any policy of insurance or the ivinding uP 
an insurance company or in the course of an investigatioQ o' 

I , the affairs of an insurer , and 

(ir) any partner of our Firro/any Director of our Company is n^t a 
minor 

3 *It IS also declared that the particulars given below are true and 
that the licence for which our Firro/Company apply will be used only by 
our Firm/Gompany for soliciting or procuring general insurance business 

1 Full name of the applicant 

(In Block Letters) 

2 Full address 

3 (i) (In the case of a Firm) the 

name of all the partners therein , 


(1) Gompany/Firm 

( 2 ) 

(5 
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Stott number and date of expiry of / 
certificate to act as a Pnncipal 
Agent held iramcdvktely before the 
ht August, 1957 


The date from which 
should be cSecUvc 


licence ' (5) 


Government of India 
Insurance Stamp 
for Rs 5 


Yours faithfully, 
(Signature of applicant) 


Name of place 
Bated the 


Note# ^ 

1 The attention of'the applicant is drawn to section IQ4 of the 
Insurance, Act, 1918, which provides that whoever in any document required 

for the purposes ofany of the provisions of that Act, Wilfully miVii a state* 

ment false in any material particular, knowing it to be false, shall be punish* 
able with imprisonment for a term which may extend to,,three years or with 
fine which may extend Wone thousand rupees, or with both ^ j, 

2 A licence can be granted to a firm or company registered under sec* 

tion42A of the Act, which held a'cc'rtificate' to'act a's’ a Trmcipal Agent 
immediately before the 1st August, 1957 , 

3 A firm or company registered under section 42A of the Act, which 

held a certificate to act as a Principal Agent immediately before 5 the 1st 
August, 1957, can apply for only oncUccticc which will entitle it to solicit or 
procure any class of general insurance business and to act as ,an insurance 
agent for any insurer ^ 

4 The application should be filled in, aS far as possiblfe, m English 
language m * >- v'l -x/i o “ 


5 Any correction or alteration made m anV'answe? to'th’e^qucstiw in 

the application should be initialed by the applicant 

‘ 6 Payment iQ’casVor by rfioneyordiir,’ cWeiqueV poslal’ order ptlsiage 
^mp or bank draft is not accepted and will be retdmed at' applicants 


^ No acknowledgment of this application will be 
application should be seat by register^* phst 


sent If one is 
(acknowledgment 
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FORMV-PA 

, t » 

Application from a Firm or Company for reniwal of a Itetnti lo act as an 
Insuraaco Agent \ i 

{See Rule 16A of the Insurance RuleSi 1939] 


From 


Name of Applicant 

(In Block Letters) 


Full Address 


To 


(In Block Letters) 


The Controller of Insurance 

Department of Insurance, Simla 


Licence No 


Date of expiry— 

Dear Sir, ^ 

It IS requested that the above licence may be renewed for a further 
period of three years ’ i 

2 *It IS hereby declared that-» , ' 

(i) any partner of our Firm/any Director of our'Company has not been 

found to be of unsound mind by a Cour^ of^ competent jurisdic¬ 
tion , 

(ii) any partner of our Fino/any Director of our Company has not been 

found guilty of criminal misappropriation or cnminal breach of 
trust, or cheating or forgery, or an abetment of or attempt to 
/ commit any such offence by a Court of competent jurisdiction, 
(«i) any partner of our Firm/any Director of our Company has not been 
found guilty of or to have knowingly participated in o^ 
' connived at any fraud, duhonesty or misrepresentation against 
an insurer or an insured in the course of any judicial proceed¬ 
ing relating to any policy of insurance company or in the course 
of an investigation of the affairs of an insurer , and 
(ip) any partner of our ^Firm/any Director of our Company is not® 
‘ minor , , m f' 

3 IS also declared that the particulars given above are true and that 

the licence for which our Firro/Company apply will be used only by our Firm/ 
Company for soliciting or procuring general insurance business ' 


Government of India , ]i i Yours faithfully, 

Insurance Stamp 
tide Note 5 

_ (Signature of applicant) 

Dated the I® 


*Sir>Le out fiortlo&t pot requued 
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Notes 

1 The attention of the applicant is drawn to section 104 of fhe 
Insurance Act, 1938, which provides that whoever in any document required 
for the purposes of any of the provisions of that Act, wilfully makes a statement 
false in any material particular, knowing it to be fabe, shall be punishable 
with imprisonment for a term which may extend to three years or with fine 
which may extend to one thousand rupees, or with both 

2 The name and the licence numt^r given m the application should be 

identical with those shownun the last licence held If there is any subsequent 
change in the name, the reasons for the same should be stated furnishing 
documentary evidence for the jsame ^ j > 

3 Any correction or alteration made in the application should be 

initialed by the applicant i * ' M 

4 The application should be filled id, as far as possible, in [he English 

language ' ' ' ' ^ ^ ‘ i i 

5 The application should reach the Controller of Insurance before the 
expiry of the last licence held by the applicant but'^not 'more tban three 
months before such expiry and ^'Government of India Insurance'* Stamp foir 
Rs 5 should be afl^ed to it If the application does not reach the Controller 
of Insurance at least 30 days before the date on which the last licence ceases 
to be in force. “Government of India Insurance” Stamp to the value of Rs 2 
should be aOixed to the application by way of penalty In this connection 
also refer to the provisos to Rule 16A of the Insurance Rules, 1939 

6 Payment in cash or by money order, cheque, postal order, postage 
stamp or bank draR is not accepted and will be returned at applicant’s cost 

7 No acknowledgment of-, this application will be sent If one is 
required the application should be sent by registered post {acknowledgment^ 
due) 

_ 't > 

Not Transferable «' » ’ i I 

FORM V-PB 

t* -• I ' 

Goveraroent of India , 

Dtpartmtift of Insurantt ^ iJj 

Licence No 

[fei Rule 16A of the'Insurance Rules, 1939] 

Licence to act as an Insurance Agent under Part II of the Insurance Act, 
1938, for General Insurance Business only • * 

(To be filled in by the applicant) 

Name i J '■ t 

Address i . * tJ i 

having paid the prescribed fee and having made the necessary declaration is 

hereby authorised to act as an Insurance Agent for three years from 

Simla, dattd thi ‘19 " _ _ — 

Sicnalun o/Uma-tMcr. .. - CmlniUt o/I^uram. 
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This licence is not valid unless it bents a facsimile of the signature of the 
Controller of Insurance and the initials of a person authorised by him m tlm 
fsehalf and the, signature of the liccnce*holder The latter should put iiil 
signature as soon as the licence is received 


L 1 ' If it is desired to renew this licence for a further period, the 
cedure laid down in Rules 16 and I6A of the Insurance Rules, 1939, shall be 
followed, and an application for renewal should reach the Controller of 
Insurance before the licence expires In this connection, attention is also 
invited to the provisos to Rule 16A of the Insurance Rules, 1939 

j / 

2 This licence authorises the licence-holder’to act as an agent for 
registered insurer and for any class of,general insurance business and, there 
fore, no idenlifyin'g mark or note of any description by which the identity ol 
an insurer might be established should be placed on the licence 

3 No correctioniin this licence will be valid unless initialed by the 
Controller of Insurance or a person authorised by him in this behalf 


FORM V-S 


Ap^Ucaticn from cCo^optraint Socttly t>T Ponchayot fit o Ltarce to 
ad as an Inturontf Agtnt 

' (Se$ Rule 16A of the Insurance Rules, 1939) 

Fo 

The Controller of Insurance, 

Department of Insurance, Simla 
Dear Sir, ^ 

It 18 requested that a licence to act as an Insurance Agent rray be grant 
ed to our Co operative Socieiy/Fancbayat,’particulars given below 

1 Full name of the applicant il* Co-operative Socicty/Panchayat 

(In Block Letters) 

2 Full address ’ ^ 2 


2 It IS hereby declared that— 


(0 


JCo-opcrative Society , >registered 

meSporaKd- 

the *Act »» I 


1 Strike out portions not requited 

2. tneotieo the name of the Central/SuW Act under wbicb 
regUtmd Or incorporated 


the iDititunoo •* 
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and IS competent to act as an insurance agent vidt 
section . of the above Act» 

(«) the Socicly/Panchayat has also been authorised to act as an 
insurance agent under its by laws, rules and regulations (cid# 
rules/by law ), 

(ill) the particulars given above are true and that the licence for 
which our *Go operative Society/Panchayat apply will Jie used 
only by our *GQ-operativc Socicty/Panchayat for soliciting or 
procuring insurance business , and 

(ip) the undersigned has been duly authorised to sign this application 
Government of India Insurance Stamp for Rs 5 


Yours faithfully. 

Name of place Signature with name and designation 

Dated the , (Seal of the Co-operative Society/Panchayat) 


Notetf 

1 The attention of the applicant is drawn to section 104 of the 
Insurance Act, 1938 which provides that whoever in any document required 
for the purposes of any of the provisions of that Act, wilfully makes a state¬ 
ment false in any material particular, knowing it to be false, shall be punish¬ 
able wiih imprisonment for a terra which may extend to three years or with 
fine which may extend to one thousand rupees, or with both 

2 A licence can be granted to a Cc^operative Society/Panchayat 
registered or incorporated under any Central or State Act 

3 A copy of the By-laws, Rules or Regulations of the applicant certi¬ 
fied by its President or Chairman must accompany this application 

4 The application should be filled in, as far as possible, in English 
language 

5 Any correction or alteration made in any answer to the questions 
m the application should be initialed by the applicant 

6 Payment m cofA or by money order^ «Aeya*, postal order, postage stamp 
or bank draft is not accepted and will be returned at applicant’s cost 

7 No acknowledgment of this application wiH be sent If one is 
acquired, the application should be sent by registered post (acknowledgment 


93 


^strike o«c porttoos not required 
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Appltcatton from a Co-operotioi Sottety or Panehayat for rtntwol of a Itctnet lo 
ad as an Imsurancs Agint 

[Set Rule IGAofthc Imuraace Rules, 1939J 


From 


Name of applicant_ 

(In Block letters) 


Full address 


(In Block letters) 


To 


The Controller of Insurance, 
Department of Insurance, 
Simla 


Licence No_ 

Date of expiry. 


Dear Sir, 

It II requested that the above licence may be renewed for a furlber 
period of three years 

2 Ht IS hereby declared that— 


*(Sce footnote also) 


, . *Co-operative Society . , * regist ered 

W””- Panchayal -- 

Act,- ■ - " and is competent to act as an 

vtdt Section— —. .of the above Act 


under the 
insurance agent 


1 Strike out portioos Dot tequircd 

2 Here mention the name of the Ceotrsl/State Act 
tered or incorporated. 


under which the ioitftimon iircgi* 



SA 


the insurance rules 


739 


Xl-%uCr^ltur W 

by*law •••) 

, are tnits and that the licence for 

(nO the Society/Panchiyat apply wiUbc .iscd 

brou?C-c,pa«t.ve Socc.y/Panchayat for .ohcit.ng or 
procuring insurance business »and 

... j A dulv authorised to sign this application# 

Sramp for R. 5 


Yours falthfull/f 


Name of place 
Dated the 19 


Signature wiili name and designation# 
(Seal of the Co-opcralivc Soclciy/Pariclittyat) 


Notes 

1 The altenhon of the applicant )« drawn to Ifn'm UH nf l\l', 
Insaraace Act. 1938, which provides that w ioever In »n/dvw„( 

for the purposes of any of the provisions of that Act wl(ff/((y r atsi« lMc/ni',l( 
faUe m any material particular knowing It jo he falte, «(;.(' (Wnflllald- witll 
impitsonment for a term which may eatenjl P« llnee yesitorw?!), fine vAi|l,|i 
may extend to one thousand rupees, or wilIi lymi^ 

2 Thename and the licence tuirnfyr /t/^n in tf'nilOuUi 

beidcntical with those shown in lli** Htt ff ft (,[,•/ 

quent change in the name, the reasons for Ibe /umhUinff 

documentary evidence for the same 

3 Any correction or alUratlort sbolild 

initialed by the applicant 

4 The application should !« fi'fed 111 ih' 

language vef 

5 •Ke appheation iliriiW tf^Cr,l,>4Ur (4 Intinanc', ' mou 

«piry ol the last licence hr\A Jiy ,U i„.„i 

before such expiry and ^^ tiiruiaj-'* idine 

Aould be affixed to it If ^lol 

Insuranccat lca*t 30 days f?i#- 

be m force, •'Govemre,^.. ,4/ I' H>' C ^ 

should be affixed to the app 

also refer to the pTo;:rA torj> ^ 


1 Stnieewj.W'-^i,.^ 
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6 Payoient in cash or mon»y ordtr, ehtqat, postal ordsft ptstap slof^p o» 
Bank draft is not accepted and %vil! be returned at applicant’s cost 

7 No acknowledgment of this application will be sent If one u 
required the application should be sent by registered post (acknowlcagtncnt 
due) 


Not Transferable 


FORM-V-SB 
Cooernmtnt of India 
(Department of Insurance) 

Licence No 

(5/4 Rule 16A of the Insurance Rules* 1939) 
tusnee to act as an Insurants Agsnt undtr Part U of tht Insurants Atl, J933 

Name 

Address 


(To be filled in by the applicant) 


having paid the prescribed fee and having made the necessary declaration 
hereby authorised to act as an insurance Agent for three years from 

Controller of Insurance 

Simla dated the 19 

Signature and seal of Licence*holdcr 

This licence is not valid unlc^ it bears a facsimile of the signature 
Controller of Insurance and the initials of a person authorised by birp in 
behalf and the signature of the hccncc*holdcr The latter should pu 
signature and teal as soon as the licence is received 
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Note* 

1» If It II desjred to renew thl* licence for a further period, 
dare U»d down in rules IGand 16 A of the Insurance Rules, 1939, ihiu be 
folioised and an application for renewal should reach the Controller of 
Insurance before the licence expires In tins connection attention is also 
ini itcd to the prov nos to Rule 16A of the Iniurance Rules, 1939 

2 No correction in ihii licence wiU be valid unless initi'ilcd by the 
Controller of Insurance or a person authoriicd by him in this behalf 


FORM V'C 

AfpbeaUm for a arufeatt tt ett cs n PtinctpallChtif{Sptttat Agent 
[See Rule 16D (fl)J 


To 

The Controller of Insurance, 

Department of Insurance, Simla. 


Dear Sir, 

It is requested that a certificate to act as a PrincipaUChiciySpecial Agent 
may be granted to me/our Finn/our Company I/Wc am/are will be working 
for and the functions that will be entrusted 

to me/us arc . 

*2 It IS hereby declared that— 

(i) I/any partner of our Firm/any director of our Company have/has 
not been found to be of unsound mind by a court of competent 
jurisdiction , 

(«*) I/any partner of our Firm/any director of our Company have/ 
has not been found guilty of criminal misappropriation or 
criminal breach of trust, or cheating or forgery, or an abetment 
of or attempt to commit any such offence by a court of compe¬ 
tent jurisdiction , ‘ , , 

(ill) I/any partner of out Firm/any director of our Company have/ 
has not been found guilty of or to have knowingly participated 
in or connived at any fraud, dishonesty or misreprcscniatzon 
against an insurer or an insured jn the course of any judicial 
proceeding relating to any policy of insurance or the winding 
of an insurance company or in the course of an investigation 
of the^tfairs of an insurer , and t 

(w) l/any partner ofour Firm/any director of our Company am/u not 
a minor ' 
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3 It IS also declared that the pirticiilars given below arc true and that 
the certificate for which 1/our Tirin/our Company apply will be used only 
by mysclf/our Firm/our Company for causing insurance buimcss^to be sohcit 
ed or procured 


(1) Full mme of the applicant (in 
Block letters) Individual Mr /Mrs /Miss 
Company 


0 ) 


hirm 

(2) Full address 

(^) (0 (la the case of a firm) ibe names 
of all ilic partners therein 
(n) (In the case of a company) the 
names of the directors 

(4) In the case of an individual 

(a) Date of birth in Christian Era 

(A) Age on the date of application 

(5) Did the applicant ever apply for 
a certificate to act as a Principal/ 
Chief/Special Agent before? If 
so, state 

(e) Whether the certificate was 
granted, and tn that case the 
No and date of expiry of the 
last certificate , 

(A) ^^hcth<r the certificate was 
refused In that case the No 
and date of the letter convey¬ 
ing refusal of the certificate , 

(«) Whether the certificate was 
granted but subsequently can¬ 
celled In that case the No 
and date of the letter convey¬ 
ing cancellation of certificate , 
(6) If the applicant holds a licence 
to act as an Insurance Agent 
and/or a certificate or certificates 
to act as a Principal Agent and/or 
a Chief Agent and/or a Special 
Agent, state No and date of 
expiry of licence and/or certifi¬ 
cate or certificates held If no 
licence or certificate is held, ^ay 
Nil If a licence or certificate has 
been applied for, state the date of 
the application 


w 

(5) 


( 6 ) 


W 

w 


w 

(») 


(•) 


,/y 5—Replies (a), (A) and (r) to be given only if the reply to 
query is in the affirmative , , 


the niaio 


^Strike out portions not required 
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*2 It IS hereby declared that since the date of my/our Firm’s/our 
Company’s last application for a certificate— 

(t) I/any partner of our Firm/any director of our Company have/hai 
not been found to be of unsound mind by a court of competent 
jurisdiction , 

(«*) I/any partner of our Firnj/any director of our Company bave/haj 
not been found guilty of Criminal misappropriation or crimiml 
breach of trust or cheating or forgery or an abetment of or 
attempt to commit any^such offence by a court of competent 
jurisdiction , 

(ill) I/any partner of our Firm/any director of our Company have/baJ 
not been found guilty of or to have knowingly participated in 
or connived at any fraud, dt«honesty or misreprescn^tion 
against an insurer or an insured m the course of any judicial 
proceedings relating to any policy of insurance or the winding 
up of an insurance company or m the course of an investigation 
of the affairs of an insurer , and 

(m) My/our Firm’s/our Company's certi6cate has not been cancelled at 
any time by the Controller of Insurance 
3 A certificate from the insurer for whom I am/we are working, » 


(Name of Insurer) 

to the effect that in the preceding calendar year the provisions of clauses 
and 1 of Part A/cIauses 2 and 4 of Part B/clauses 2 and 3 ofF^rt O 
Sixth Schedule to the Insurance Act 1938, have been complied with by / 
18 attached The func-tions entrusted to me/us by the said insurer sine 
certificate was last renewed or issued were 


f a 


*4 I/Wc hold/have applied for 


applied for 


principal 


. licence to act as an Insurance 
Agent No expiring on 
a certificate to act 
Agent No P A 

acerX™ctasu Chief Agent 
No C A 

ac«e°?o act asa,Special Agent 

No S A 

expiring on ' Aarnt 

a licence to act aa an 1 surance 8 . 


I a licence to act as an * o 

5 I/VVe neither hold nor have < ncrtifi^te to a£t as^a Principal 

i , tr> art aS 3 Chief AgCO 


a Jeruacate to act a> a Chitf 
^ a certlBcatc to act as a Special Ab'"' 
6 It IS also declared that the facts stated herein are true and ^ 

certificate for whicl I/wc hereby apply will be used only by myseli/o 
for causing insurance business to be solicited or procured 

. _ I 

Yours faithfully, 


Government of India Insurance 
Stamp(s) cttlt note 5 


Dated the 


19 


(Signature of the applicant) 


*Sirike out portions not required 
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^ Note* ^ 

1 The attention of the applicant ts drawn to section 104 of the Ate, 
which provides that whoever many document^required for the purposes of 
any of the provisions of the Act, wilfully makes a statement false in any 
material particular, knowing it to.be false,.shall be»punishable with imprison¬ 
ment for a term which may extend to three years, or with One which may 
extend to one thousand rupees, or with both 

2 The name and the certiGcate No. given in the application should be 
identical with those shown in the lait' certificate held If there is any 
silbscqudnt chafige itv the name, the j^asons for the same should be . stated 
furnishing documentary evidence for the same. • 

3 Any correction or alteration made in any answer to the questions m 

the application should be initialed by the applicant ' 

r 4 , The application should be filled m the English language ^ , 

' ■* 5 The -application should reach the Controller of Insurance not earlier 

than three months before, but not later than 12 months after the last certificate 
held by the applicant expires and a “Government of India Insurance ^lamp’* 
for Rs 25 m the case of a principal agent or a^chief|agent,and^for Rs 10 in 
the case of a special agent should be affixed to It ' ‘‘ 

'’An addtlubnal stamp for Rs 5'm the case of a principal agent or a chief 
agent hod Rs 3 m the case of a special agent must be affixed, .if the applica¬ 
tion breaches the Controller of Insurance on or after the date on which the last 
certificate held by the applicant ceases to be in force Any application 
reaching the Controller of Insurance after a period of twelve months from that 
date, will be treated as an application for a fresh certificate 

6^ Payment in cash or hy money order, cheque, postal order, postage 
stamp nr bihk draft is not accepted and will be returned at applicant's cost 

7 No acknowledgment of this application will be sent If ^ one 
required, the application should be scut by' registered 'post (acknowledgment 
due) 

8 ilti the case of a special agent it is not necessary to f state ^he 
functions entrusted to him 
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TrantferabU) 
FORM V-E , 
Goveknmhjjt op Inoia ' 
Department of Insurance 


CerfBcateNo , , 

[Stt Rule 16D' («)] 

^ficate to act as a ^Inclpat/Chief/Special Agent under section 42A 
of the Insnrance Act, 1938 

'Name' ‘ n i i , , 

Address ' * < 

' hereby liaving made the necessaiy declaration u 

Hereby authorised'to act as a Pruicipal/Chier/Special Agent for one year 

Simla, dated the ,9 

Signature ol'CertiBcate holder ’ " . Controller of Insurance 

rp. ’ J j n ( ' 

the "'bears a | facsimile of the signature of 

’ this'^hllf i^,! of a, person authonsed by him in 

' hVsunaturTf, , 0 ° >'8oo‘“eo of the certiBeate, holder The latter should pul 
^ ms signature as soon as the certificate is received j 

' Notea 11 j 

ceduJ renew this certificate for a further period, the pro 

and an *an1,f T of the Insurance Rules. 1939, shall be followed, 

earlier *br renewal should reach the Controller of Insurance not 

' ficatc expiresmonths after the certi 
Contrfll.?°r'?""''u"'‘"‘'’""r‘‘®0‘"'w'‘« be valid unless initialed by 

ntroller of Insuraface or a pcrson’authArised by him in this behalf < 


form V F 

From (J« Rule 17) 

(Name) 

(Occupation) 

(Address) 

To 

The Directors 

Insurance Co Ltd 

In connection with my request for the transfer of Shares Nos 

ihftt «it* «r»i. L company to my name, I hereby solemnly declaf 

mat out ofthe above shares I propose 
(1) to hold Shares Nos 


for my own benefit 
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(0 (a) Shares Nos , ^ 

as a nominee* 

(b) jointly with (Name and Address) 

for the benefit of 

(Name) 

C ' t 

(Occupation) 


(Address) 

j 

(h) (fl) Shares Nos 

as a nominee 

(6) jointly with (Name and Address) 

for the benefit of > 

(Name) 

(Occupation) , , 

(Address) 


(til) (a) Shares Nos ^ 

as a commee 

1 (i) jointly With (Name and Address) 

for the benefit of 

(Name) ' ' 

(Occupation) t r 

‘ ' 

f (Address) 

s 

(to) (o) Shares Nos. 

as a nominee. 

"(6) jointly With (Name and Address) 

,, (Name), 

(Occupation) 

^Address) f » 

for the benefit of 

. fi am 

Made at,, , „ —= 70 “ 

> O' '1 , pm 

day the 

, • • 1 ‘ 1 . , 

at ‘ 

Signature. 

In the presence of (witness) Signature ' ' 

Name and Address 


' ‘ Note* 

> 

’ ^ t fh . 

1 If the beneficial interest of any person is hmited in extent in any way 
the extent of beneficial interest should be clearly stated 

2 Strike off those words in cases where the nominee does not bold the 
shares jointly with any other person or persons , 

'3 Each beneficial ownership is to be stated separately 

! - . , 0 

Ijr ■> 

' . f a ' f t , 

i J r . I j ' 

.. , 

) 

/ 



i 
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FORM V-G 


From 


(Ste Rule 17A) 

/» f 


(Name) 

(Occupatioa) 

(Address) 

To 

The Directors 

Insurance Co Ltd , 

foxonnection with shares Nos 
in your share register in the name of (name) 
(occuphtion) ( 

tolexnnly declare that out of the above shares, 


I 

o 


i '» 

of your company stapdios 
1 1 r , t 1 I hereby 


(0 I am the sole beneScial owner of shares Nos and I acquired the 
beneficial interest before the commcni^ement-of the Insurance 
(Amendment) Act, 1950, 


( 


19 


on the /f ,day of 

00 iQ respect of shares Nos ' ,jl>and (name) 

(occupation) (address) 

and (name) (occupation) , 

(address) t ^ are joint beneficial ONvnW) ®y 

interest m these shares being limited to 

acquired before the commencement of the Insurance (Amepu 

meat) Act, 1950 


on the ^ ^ 

Made on day the 

In the presence of , » 

* OVtlnc«) Signature 
Name and Address 

I. of In whose name ibe 

•harrt Not of your company stand in your share reghtfr, 

bcrcliy lecognise in full the Interest claimed in respect of the said shares 
o token theTeofhave countersigned the a^ve declaration 

Signed on the day of the 19 

In the pretence of 
OVitn»^i) Signature 
Name and Addrtti 


day of 


19 


5igoaturt 


Signstur 
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FORMV-H 
(Sit Rule 170) 

Statemini ofthi bases of Premiums 

Name of the Insurer > 

1 Basis. 

Mortality 
Rate of interest 
Expenses 
Bonus loading 

The above basis is the basis underlying the premiums in Tables Nos, 
^of the prospectus dated ^ 

Company Limited 

2 Basis ''s 

Mortality , 

I^ate of interest 

Expenses i 

Bpdus loading j , 

i 

The above basis is the basis underlying the premiums in Tables Nos 
of the prospectus dated issued by 

Comply ^I^mited, 

I hereby certify that the bases jindwlying the premium ’ ralei bffer!^ by 
Company Limited are as set out above 


Station 

' _^tuary 

Date, r j f ^ 

“ ’ I 


, ’ Notes ' 

11 The p remium s may be grouped according to bases and into as many 
groups as may be necessary , and set out one group after another till all the 
premium tables and premiums offered outside jthe tables are covered 

~2 If diflrircnt bases have been liscd -for different ages-and terms laJbe 
tame Table of rates, these should be stated separately ' 

' ‘ « it / ’ -A 
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' ' NotesJ I * i 0 c 1 j 

1 A separate page must be used for each title of o£Bce, otZ , Secretary 

2 ‘Remarks’ column should show tne mo’de of vacating office, whether 

^by death, resignation, rctircrocnt, etc , „ r, „ ^ ^ f 


FORM VI-C 
{Sii Rule ISA (iit)] 
Proposal BfgiJler 


' 'i {t J\ 


Date and 
number o 
proposal 

2 ' 

N'ame and 
address of 
proposal 

3 

•o 

V 

o 

o. 

1 ’ 
S 4 I 

Date of 
acep 
once if 
accept 1 
>«d 

5 

Number 
and date 
of 

policy* 

6 

Date of 
despatch 
of 

policy* 

7i 








7 the asiouBi of sdrtDCe or Jc^K received if «ajr aod the date ofil# *djunn>eoi wiui re* 
et the dale el in refuod iheuM be futed. 
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FORM VID 
[Stf Rale J9A (tff)} 
Rigtsttr ofPoUctes tssuei 



^Cross-reference should be' given to other policies, if'‘^ny, if the 
contingencies on the happening of whicl^ihe iums insured are payable lender 
those policies relate to the same person as under this policy 

&The entries regarding exit should be shown in penal, when the exit is 
capable of revival and erased on subsequent revival When revival is no 
longer possible the pencil entries should be replaced by ink 

®In case of contingencies other than death, in columns 4 and 5, substifuie 
< for the words “the life insured'* the words * the person to whom the contm* 
gencies on. the happening of which sums are payable rcHte” i ,,' j 

\' ‘ ‘If the sum insured excluding bonus vanes during the term of the policy, 

both the maximum and minimum of the sum insured should be stated Where 
a policy has been made paid up necessary correction shall be made to thci im 
assured by showing'the paid-up amount and the date of making it paid up 
shall also be indicated 


®It a uniform percentage (irrespective of the tables and premium terms 
of policies) IS fixed for expenses of management or if a separate register of 
premium receipts for each group of premiums having the same percentage 
allowance for expenses is maintained this column need not be filled in. 
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FORM VI-E 
Rule 19A(v)l! 


Pnmtum Register tn respstt of all premiums falling due during the menlh 
_ of _ 



a“>» 
o o 




Amount out of the 

j Particulars of 




a 


premium staled m 

any dthcr pay- 



c S 

§,3 

a 

column 5 that can i 

I ment as fees, 



« 3 

«! P. 

Si 

be spent hs expen- 

fines,'etc, rcalis 
ed on the policy 

I§ 

"o S g 


O-o 1 

gg i 

ses of manage- 



o o. ' 

a a. 

ment as per rules 

during the 


g-f s 


£ o 1 

< t 

of the society (.to 

month 

£ 

^ 5 


1 ® 


the nearest paxse) | 



2 1 

3 

1 4^ 1 

5 ^ 

6 ' ' 

7 

1 


1 

i 1 



No'tes _ , 

J The register should be closed at the end of each month and the iJos 
ing should be completed within a mOnth 

2 Separate register should be maintained m respect of each bf 'tfa® 

contingencies soecified m or prescribed under section 65(2) of the Insurance 
Act, 1938 ^ 

3 Particulars relating to a new'policy shall be cnlefed in the month in 
which the first premium 13 received Particulars relating to a' revived pobey 
shall be entered la the month in which the policy is revived 

4 li*^a uniform peroentige is fixed foi* expenses of minagement, irreJi>e<^ 
tive of the tables and premium terms of policies or if a separate registec of 
premium receipts for each group of premiums hiivmg the same percentage 
allowance for expenses is maintained, column 6 need not be filled in 

5 A society may, if it considers nccc5sary_ and_d^csirabje, maintain a 
separate register of the particulars specified in column (7), provided that the 
separate register gives also the information in columns ( 1 } and (2) with full 
cross-references with this register 

, FORM VI-F 

[Stt Rule i9A 


Laj>se Register 


Date of j 
entry in 

r 

register 

1 

Policy 

Number 

2 

Name 

1 of the 
insured 

1 

3 

Date of 1 
commeocc-i 
ment of 
insurance 

4 

Due date i 
of first 1 
unpaid 
premium 

'5 

Amount of any 
loan granted on I 
/the security of 
the policy and 

1 date when the 
loan IS written off 
' 6 

Date of 

revival 
(if any) 

7 

__L_ 

1 1 1 1 

! 



■Note—The register should be dosed at the end of each month and the 
closing shall be completed within a month 
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FORM VI-G 
[Sej Rule 19A (wi)l 
Rigtster of elamt not tncladmg annuitm 


& 

Vi 

1 

o 

Z 

>. 

u 

*0 

pH 

2 

Name of life 
^ insured 

Uaic of intima- 
^ tion of the hap¬ 
pening of the 
contingency 

S'° - 

5 

"S § 

iT'O ^ 
g fl u 
« ® 

Z 

5 

Date of receipt 
^ of claim papers 1 

e 

u 

8 

o. 

(>« 

o 

t> 

4 

Total sum insured 
29 With b(.nus addi¬ 
tions up-to date 

Net sum paid 
in cash 

T? C g 

u ' 

3 c 

2 u u 

6 p 

10 

Date of and 
^grounds for i ejec¬ 
tion, li any - 




■ 

■ 

■ 

■ 

■ 

■ 

■ 

■ 


Notes 

s -s 

\ WVierc there 13 a series of polities on the same life, each polity must 
be entered separately 

2 A separate register should be fraintamed for each class of contingency 
specified in or prescribed under section 65 (2) of the Insurance Act, 1233, 
against which policies have been issued , 


FORM VI H 
[See Rule 19A (mu)} 

Register of daims for annuittes or other ptnodteal payments 

Serial No Policy No 

Name of life insured ' » 

Date of intimation of the happening Date of receipt of 

of the contingency Claim papers • . . 

Name 

Address of claimant . 

Title 

Date (if first payment Date and ground of rejection 

Date and cause of cessation of payments , 


Due date | 

‘ ■ 

1 

Amount due 

2 

Amounts paid in cash 
and date 

S 

Cause of differ- 
cnce, if any 

1 






/foU—A separate register should be maintained for each class of contin* 
genw specified in or prescribed under section 65 (2) of the Insurance Act. 
1938, m respect of which a periodical sura insured is to be paid 
95 
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FORM VM , 

ISm Rule ]9A(/x)) 


Begtshr of Agints 


Serial 

Number 

1 

Name, | 
address and 
all other 
occupations 

2 

Date of 
appointment 

3 

1 Terras of 
remuneration 

! 4 

Date when 
\ ceased to be 

1 agent I 

' ® 1 

Remarks 

6 



1 _ 


1 

i 

! 

1 


FORM VII 


[Sti Rule 20} 

Btvtnut Account of the (htrt tnstrt name of prevtdiat coatty) 

fat the jtar cjtdtng i9 


j ») 

Rs P 

2 

Ri P 

Dividends to shareholders pa)* 


' Balance of Funds at the be- 

- 

able on for the year ending 


emnine of the year— 


(This IS to be stated here by 




iiocieties not supplying a Profit 


Funds specified — " 


and Loss AccounO 


separately accord- 


Claims under policies (tnclud* 


mg to the classes 


mg provision for claims due 


1 of contingency set 


or intimated}— 


1 forth in section 65 




1 Investment Reserve 


Ri P 


Fund 


To be specified sepa- ■■■—-— 1 




rately according to > i 


Dividend Reserve 


the classes of con- 1 


Fund 


tingency set forth J 


1 




Other Funds (to be 


Other classes (to be 


separately desenb* 


separately specified) ———— 


cd) 


Annuities 


— 


Surrenders including surrenders 


Shareholders* capital paid op 


of Bonus 


at the beginning of the 




year 

— 

Bonases m cash 


Shareholders' capital paid up 

_ 

Bonuses in reduction of pre- 


during the year 


miuins 



___ 
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FORM Vll—ontd 


Expenses of management— 


.Rs P 


1 Commission to agents 

2 Commission and allowances > 

other than those payments 
/ contained in Item I 

3 Salaries, etc (other than 

those contained in items 1 
and 2) 

4 Travelling expenses 

5 'Directors’ fees 

6 Auditors' fees • • 

7 Actuarial fees i 

8 Medical fees 

9 Law charges I 


10 Advertisements 

11 Printing and stationery 


12 Rents for offices belonging 
to and occupied by the 
Society 

13 Rents of other offices 
^occupied by the Society 


14 Other expenses of manage* 
ment (to be specified) 


Bad debts 


Other payments (accounts to be 
specified) . , 

Shareholders’ capital paid up 
at the end of the year as per 
balance-sheet 

(Profit transferred to Profit and 
' Loss Account if a Profit and 
Loss Account is submitted) 
Balance of funds at the end of 
the year as per balance-sheet— 
, Ks P 

Funds, specified sepa- ■ - — — 
rately according to 
the classes of con¬ 
tingency set forth in 
section 65 

Investment Reserve Fund 
Dividend Reserve Fund 
Other funds (to be sepa- 
ra tely described) 


Premiums— 


1st 1 

Rc- 


year 

ncwal 

Single 

pre- 

pre- 

pre- 

miums] 

Imiumslmiums 

Rs p| 

Rs P 

Rs P 


To be 
specifi¬ 
ed sepa- * 5 

rately > 

accord¬ 
ing to ' 

the clas¬ 
ses of 

contm- ^ 

gency set 

forth in * 

section > 

65 

Insuring 
other 
benefits 
to be se¬ 
parately 
spectfi 
cd 


Total 

premi¬ 

ums 



Consideration for an¬ 
nuities granted '' 

Rs P 


Interest, dividends 
and rents 
‘ Less Income tax 


Entrance fees 
Fines 


Other income (accounts to be 
specified) 

(Loss transferred to Profit 
Loss Account if a Profit 
Loss Account is 
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1 All Items m this aicount shall be net amounts after deduction of the 
amounts paid and received In respect of reassurances of the society's risks 

|2 A society transacting more than one class of business shall show in 
Its ac jounts the premium income, the claims and the funds separately for 
busin :ss under each class of contingency prescribed or authorised under 
sectu n 65 [S$e rule 18) 

3 If any sum has been deducted from the expenses and credit has been 
taken for it iq the balance-sheet as an asset the sum so deducted shall oc 
showili m a separate statement, as follows , 

Statkmtnl regarding preliminary expenseSt ete , submitted 

the cr the year ending • 

Balance at beginning of year cither of the adverse balance 
of any profit and loss or revenue account or such bad 
debts and nreliminary and other expenses as may not 
have been included in ihe profit and loss or revenue 
I account either as loss or outgo but for which credit is 
j taken m the balance-sheet as assets 

Addition hereto during the year not shown as loss or outgo 
i in either the profit and loss or revenue account 


Rs 


Rs 


Total Rs 


amount written off during the year as per profit and loss or 
revenue account 

Balance at jhc end of year still shown as assets in the balance- 
sheet j , 

* 4 Thi: society may^lif it so desires show in this account the 
commission I on new business separately from commission i on reue 
premiums 

' 5 The Items on the income side shall relate to income whether actually 
received or not and the items on the expenditure side shall relate to expeh 
turelwhether actually paid or not 

1 6 Any office premises which form part of the assets of any fund of the 
society shall be treated as an interest earning investment and 
in the revenue account a fair rent for the premises shall be included ^ 

heading “Interest Dividends and Rents’ and a proper charge for the 
thereof shall be included m the approprnte place in the expenses of manag 
ment i 

7 The following information shall be supplied in addition, namelyr the 
gross premium income for each class of contingency for which the 
premium income is shown separately in the revenue -account and a statem 
in Furra VIl-A of the particulars specified therein {See note 1) ^ 



THE INSURANCE RULES 


757 


Sttimllid ly 


FORM VII-A 

iotittj 


Jot th$ jftar tndtng i9 



(1) PoUcies at 
end of pre¬ 
vious year 

(2) New policies 
issued as per 
Statement 
Form IX 

(3) Old policies 
revived 

(4) Old policies 
changed and 
increased 

(5} Bonus addi¬ 
tions allotted 


Discontinued 
during year 

(6) *By death 
(o) amount 
payable 
(&) amount 
not pay¬ 
able 



♦Note—For sum assured and bonuses, the amount actually payable as 
per Rules of the society shbuld»be shown against item (6) (n), while the 
difference between the total sum assured and the actual amount payable on 
policies subject to hen becoming claims by ticath shoiild be shown against (6) 
(6) The columns for number of policies should be lift blank aeainst item 
( 6 ) (b) ' I ^ 
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, FORM VUA-<in/rf 


(7) By maturity 
or the hap¬ 
pening of the 
contingen¬ 
cies insured 
against (each 
contingency 
bemg shown 
separately) 

(8) By expiry of 

term | 

(9) By surrender | 

of 1 

(t) policy and 

(ti) bonuses 

(10) By forfeiture 
or lapse 

(11) By change 
and decrease 

(12) By being not 
taheo up 

Total 

Total existing 
at the end of 
the year 


1 




o 

J 

1 

! 

i 

i 

j 

1 

1 

I 

1 

1 

1 

i 

1 

1 








i 

1 



_ 




1 


1 

i 

1 

1 

,1 

' 

1 

i 



1 



Shateholdert* capital (each ; 
class to be stated sepa¬ 
rately) 


Shares of Rs each Rs 


Shares of Rs each Rs 


Called up— 

Shares of Rs each Rs 

i 

Less unpaid calls Rs 

Balances of Funds— ^ 

I 

To be specified separately 
as shown in the Revenue 
Account (Form VII) | 

' i 

Balance of Profit and X<oss 
Account I 

Debenture stock per cent | 

Loans and advances*(d) ' 

Bills payable (a) 

Estimated UabiUty m respect 
of outstanding claims (fi) I 
To be stated separately in I 
respect of each fund 
shown in the Revenue Ac¬ 
count (Form VII) 

5 < 

Annuities due and unpaid(&) 
Outstanding dividends 


l^ans— 

On mortgages of property 
On security of municipal and 
other public rates 

On stocks and shares 
On society’s policies within 
their surrender value 
On personal security 
Toother provident societies 
and insurers 

Investments—(/) 

Deposit with the Reserve 
Bank of India (Securities to 
be specified) Indian Govern- j 
ment Securities 
State Government Securities 
British, British Colonial and 
British Dominion Govern¬ 
ment Securities 

Foreign Government Securi¬ 
ties ' 

Indian Municipal Securities 
British and Colonial Securi¬ 
ties 

Foreign Securities 

Bonds, Debentures, Stocks 
and other Securities where¬ 
on Interest is guaranteed 
by the Indian Government 
or a State Government 

Bonds, Debentures, Stocks 
and other Securities whereon 
interest is guaranteed by the 
British or any Colonial 
Oovernment 

Bonds, Debentures, Siocki , 
and other Securities where- ; 
on Interest is guaranteed by I 
any Foreign C^Dvemroent 
Debentures of any railway m 
India I 
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Sundry creditors (including 
outstanding and accruing 
expenses and taxes) (a) 

Other sums owing by the 
society (a) 

Contingent liabilities (to be 
specified) («) 


> _ 

Debentures of any railway 
out of India 

ft-eference or guaranteed 
share of any railway in 
India 

Preference or guaranteed 
shares of any railway out of 
India 

Railway Ordinary Stocks (t) 
in India, (ii) out of India 
Other Debentures and Deben 
ture Stock of Companies 
incorporated (i) in India, (li) 
out of India f 

Other guaranteed and prefer* 
ence Stocks and Shares of 
Companies incorporated (f) 
in India, (it) out of India 
Other ordinary Stocks and 
Shares of Companies mcor 
porated (t) in India, (if) out 
oflndia 

Holdings in Subsidiary Com* 
panies House property (i) 
m India, (tt) out of India 
Other investments (to be 
specified) 

Agents’ Balances 
Outstanding premiums (^) (<0 
Interest dividends and rents 
outstanding (6) 

Interest, dividends and rents 
accruing but not due (t) 

' Sundry debtors 

I Blits receivable 

Cash— 

At barikers on Deposit Ac¬ 
count \ 

At bankers on Current Ac¬ 
count and in hand 

Other Accounts to be ipcci- I 

Oed (#) I 
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(а) If the society has deposited security as cover m respect of any of 
these Items the amount and nature of the securities so deposited shall be 
clearly indicated on the face of the balance sheet 

(б) These items ore/or have been included in the corresponding items 
m the revenue account or profit and loss account Outstanding and accru¬ 
ing interest, dividend and rents shall be shown after deduction of income-tax 
or the income-tax shall be provided for amongst the liabilities on the other 
side of the balance sheet 

(0 Such Items as amount of liability in respect of bills discounted, 
uncalled capital in respect of other investments, etc , shall be shown m their 
several categories under the heading “Contingent liabilities” or the appro¬ 
priate Items on the assets side shall be set out in such detail as will clearly 
indicate the amount of uncalled capital 

(<0 Either this item shall be shown net or the commission shall be pro¬ 
vided for amongst the liabilities on the other side of the balance-sheet 

(e) Under this heading shall be included such items as the following 
which shall be shown under separate heading suitably described 

Office furniture, goodwill, prelimmary, formation and organisation 
expenses, development expenditure account, discount on deben¬ 
tures issued, other expenditure carried forward to be written off m 
future years, adverse balance of profit and loss account, etc The 
amounts included in the balance-sheet shall not be in excess 
of cost 

(/) \Vhcrc any part of the assets of a provident society is deposited m 
any place outside the States as security for the owners of policies issued m that 
place the balance sheet shall state that pan of the assets has been so deposited 
and if any such part forms part of the insurance fund m respect of any conim- 
gency specified in, or prescribed under, sub-section (2) of section 65 of the 
Insurance Act, 1938, shall show the amount thereof and the place where it is 
deposited 


Slatemtnt and «rUji<atts rslaUng to tht baLnace-shut 

I There shall be appended to the balance-sheet a statement showing 
separately for every asset which is included in the balance-sheet, the full title 
and particulars of the asset and the value at which it is included in the above 
balance sheet, and in the case of assets being stock exchange securities the 
nominal value and the market value as at the date of the bdlance sheet * In 
stating the market value of a stock exchange security no credit shall be taken 
in the statement for accrued interest 

II To the balance-sheet shall be appended,— 

(fl) A certificate signed by the same persons as arc rcqulrcil 1 “ slyn the 
balance sheet certifying that the values of all ih«' osii M havu been 
reviewed as at the date of the balance-sheet nixi ihui m their 
belief the assets set forth therein are shown in the aggregate at 
amounts not exceeding tbcir realisable or market value under 
each of the several headings “Loans”, “Investment", “Agerls' 
Balances" 


96 
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‘‘Outstanding premmnos”, “Interest, dividends and rents oulstand 
ing”, “Interest, dividends and rents accruing but not due", 
“Sundry debtors**, “Bills receivable” and the items entered 
under “other accounts** 

Provided that if the persons signing the certificate arc unable to certify 
Without reservation that the assets set forth in the balance sheet 
are so shown as aforesaid, a full explanation shall be given 

(i) A certificate signed by the auditor (which shall be in addition to 
any other certificate or report he is required by law to give with 
respect to the balance sheet) certifying that he has verified the 
cash balances, the loans and investments 


FORM IX 


(Sit Rule 20) 

Statement under tlause (a) (i) of j«6 section (2) of Section 80 in resptd of (hert tostrl 
name of proaidsnt socKtjr)for ths jieir eniiig 



New policies ejected 

Existing policies discontinued 

Contingencies 



•o 

By happen* 



For other 

on which sum 



> 

mg of con* 

Surrenders, 

assured or other 



V 

u 

tingency 

forfeitures 


benefit is pay- 




insured 


(1 pses 



able* 

1 

u 

V 

1 against 





(Classified ac- 

^ 1 

a 








cording to the 

it 

c 

1 ^ 





_ 

. -- - 

contingencies 










separately spcci* 

o. 


9 






Sum 

fled m section 



s 




Sum 


65) 

1 

1 

' e 

a 

1 

is 

"3 

! ^ 

a. 

15 

fS 

'No 

i 

! 

insured 

and 

Bonus 

No 

1 

insured 

and 

Bonus 

iNo 

cd and 
Bonus 



Rs 

Rs 


Rs 


Rs 


Rs 


•Where the provident lociety Ijiuei anauitie* either Inmediife or dererred the ita'e*®* 
ih»n thow the number of nch clati offueS •nnuKit the anauil tumt payable andlhecooi 
dcraiioo recetred or the annual premia o to the caie of deferre 1 ana iitiei 
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FORM X 
{See Rule 2U) 


Statement under tiouse {b) oj sub section (2) of section 80 m respect of 
{pert insert name of provident society) Jot the year ending J9 



No 

Sum insured 

Policies effected— 

By husband or wife 

„ son 


1 

Rs 

„ daughter 

„ father 

1 


„ mother 



„ brother 

„ sister 

„ grandson 

1 



„ grand-daughter 
„ nephew 


„ niece 

„ any other person 


Total 


FORM XI 
(See Rule 26) 

It IS hereby certified that all amounts received directly or indirectly at 
credit of the revenue account in respect of business transacted in India referred 
to in clause (i) of sub-section (2) of section 16 of the Act whether from the 
head office of the insurer or from nny other source outside India, have been 
shown m the aforementioned revenue account, except such sums as properly 
'ippcrtam to the capital account, and it is further certified that all expenditure 
including claims attributable to business in India, met during the jear m 
question from sources arising outside India, has been shown in the said 
revenue account except such sums os properly appertain to the capital account. 


7ot THE INSURANCE ACT [S''' 

FORM XII 
(Set Rule 27) 

SubmUted by the (here insert name of insurer) for the 

year endtng d9 


1 

1 

1 

Divided insurance 
policies insuring 
monev to be paid 
on death or survi¬ 
vance 

Dividing insurance 
policies insuring 
money to be paid 
on marriage 

And so 00 
for each 
other class 
of dividing 
insurance 
business for 
Which 
a separate 
revenue 
account 
js subnut 
ted _ 

1 

i 

No 

*Vfiaitiium 
sum insured 
guaranteed 

No 

♦Vfmimum 
sum insured 
guaranteed 

1 Policies at beginning , 

of yc^r 

2 Nciv policies issued 

3 Old policies revived 

4 Old policies changed 

and increased 

5 Bonus additions al* 

lotted 

1 

Rs . 


Rs 


Total 





I_ 

Dtsconhnued during year 

6 By death 

7 By survivance or the 

happening of the 
contingencies insur¬ 
ed ngiinst other , 
than death i 

f By expiry of term , 
under temporary i 
insurance 1 

9 By surrender of i 

policy 1 

10 By surrender of bonus' 

11 By forfeiture orlapse 

12 B> change and dec¬ 

rease 

13 By being not taken 

up 

Total discontinued 
Tuul existing at end of. 


i 



I 

1 

1 


1 



_ ^ 

1 



~ 1 1 _ 


•ir thffc be no tnimmum nniouni guaranteed !o be paid on the happ^t*" 

ing of ihc contingcoc) injured agMost, ibe column to »y remain blank 


Sell 1 
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FORM xni 


(Sti Rule 27) 


by tht 

year ending 


(hert insert name of vtsurer^foT tht 
19 



Number of dividing insurance 
policies effected m the year 
under review insuring sums 
payable at death or survivance 


Under 
table 
No I 


Under 
table 
No 2 


And so on for 
each other table 
of dividing insur¬ 
ance business in¬ 
suring sums pay¬ 
able at death or 
survivance 


(1) Number of policies insuring money to be 
paid on the death of a male life— 


Effected during the year by — 


the life insured 
his wife 
t, son 

„ daughter 
„ father 

mother • 

„ brother 
„ sister 

any person other than the above rela¬ 
tions 


(2) Number of policies insuring money to be 
paid on the death of a female life— 
Effected during the year by— 


the life insured 

her husband • i 

„ son 

„ daughter 
„ father 
„ mother 
,, biother 
,, sis*er 

any person other than the above relations 


Total number of policies effected m the 
year 


If the different tables be not dini!^yrMTi--rf r:- ,. . , Tt —Z - 

as assumed m the above Fcim. by 

accordingly ^ Form may 
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THE INSURANCE ACT 


rORM XVI 
{See Rule 33) 

Summary of batence-sheet and reeenae aeeount of 
tn respeet of total business 

Reventie Account for the year ending 


Claim, nnnuitics, surrendera 
and bonuses less re-inaur- 
ances 

Expenses of management 
including commission 


Other items 

Balance of Fund at the end of 
the year 


Balance of Fund at the begin 
ning of the year 

Premiums and consideration 
for annuities, less re insur¬ 
ances 

Interest, dividend and^rents, 
less Income tax 


Other income 


Balance-sheet as at 


Life Insurance Fund 
Other Funds 
Reserves 


Government securities 
Other Approved securities 

Fictitious Items and bad 
assets 


Loans and Advances 
Outstanding claims 
Other liabilities 


Total 


Total 


I I 


10/ o-// 


i I ' i ',J 

THE MARINE^INSURANeB 'ACTiilQ 63 

<-ciif / jf t w V'(iNti-KI of 1963^ .f i * [lGlh\A}ril, 2963] 

^ ^(fe.ec^iVpd the a^^ejit^of April, 1963) 

1 ^Unl Ael to Udpfy tht (aw (p ^ari]te Insufsartce 

Bb it enacted by Parhamcnl in the Fourteenth YwR>of the Republic 
India as follows ^ . 

1 (j[) 'f'hiS Act rnav^Be <fMle(l’t®*lCf^lkfe “Insurance Act, 

y ' > ibK* i t t t 1 \-f r v() I 

Short litle and com- l-DO , 

inenccmfcrfl '' ^ . - »l • * Mt l *l‘ f fTl (i>) 

(2) It'shiilPtidliie intd fdrfM^ ol^ st)cH"ddte As the Central 
Government may, by notification in the offibiaf Gazette, appoint 
c '»\i 1 »«ij k lIf^I > >STJ(0PS16 - ^«4) 

h donitruetton " Penh d/rtvers, etc 

2 Scope oplkexod(^^twn i tn i I'l ri t 

1* 'GoAstrAtAb-o wrhenaW’oflri\r}ne'''in^rante has been codified by 
the Marmt Itfturtttic^Act/l963’w)-'Thc*iproper waytto consiruc a codifying 
sjatute *‘ft iMhe firs^ instapc/^ tp examine,t^e language of t^c statute, and to 
ask what |8 its natural meaning, uninfluenced by ,any 'consiocrations derived 
from tne prevliu's/sfate^bf tfie'^a'W^aAd n1)t 16'ltart'witH inquiring how the law 
^reviohslyUtAc^, lirtd thiti^dssuttiiAg^hhcirt'was ,prAbably intended to leave it 
unaltered”^ "The statute was pjisied do declare ithe bw We are bound by 
tt, and can look to npthtae else ’ * There ar<e two rules of construi^tion, viz , 
(0 wordsbeini’lthcmsefvS'^pfccisc and’Unamb^iguoiV, tney’thcrinelvcs best 
declai^ the ibftmtlorf ol''tht Le^ktilrd-and^Oi) hhcWitiyfr Constructions being 
equally open^tlTat alterTTativcisltould cbosBR which will be consistent with 
the smooth working of the sysV=o) which 4 hp statiitq pqrport^i to be regulating * 
^ 2 I iiScop^iOf ithe eodifitatiqn ^Tbe Marine »Insurance Act, 1963, 
Codifies onlyitbos; iprinaiples^tne law which qoncerni palely with marine 
insurance but the Act does no^^proyii^^ f<y rulqs ^^w^^ch ^rc applicable to 
contracts generally, B g , frauiT, mistaKc or iHcgafity, or’’to"^ those concerning 
the Spfeciil subject#,‘b*z ,%hi^»^ing, AhKngation^i mternktionat lav^^)ctc The 
Act, fherefptejloxpreislJ^pl'owrdcai that ,the rules, of lUw, fIncluding the law 
merchant, which appUcd^t 0 j 90 t^lr|vippfp 3 a^'^t 5 ,in»ifr^ncp, jmmcdiatcly before 
the commencement of this Act, save in so far as they are inconsistent with the 
express provisions of this Act, ihidl oontinoc • toi apply to c6ntract^ of marine 
yuurancc*, , ^ 1 „o ,, ,J. yi. . rt, , •> ' , 

2 In this Act, unless the context otheyrwise requu^e^,— 

DefiniiioDs ' 

""t ^e«k cf Enitmul v Vogliono''(JlBsl) A. t y Tinontxal'ilmmitiwner l''i/ R {1962) 2 

• ^ ^ / If '^66 64 PunJ L R 736 6taU ef 

Z BrtslolTrotrtBcys Co v Fiol Afvtor’r 79 L.J Wtrt Btneat v Indian Iron & SUtl Co Ltd 


K B 1109 (1910)2 1 

V ^el}(y (1?95) 2a B 97, ^ob/nten.v 
Canadian Paetjit Rail Co (1^92) A C 4vl 
U C) ' 

S C«Hfficr of Customs v Dtgo\jiy Stngf{}t 
i/'iBiiiiijf Gf llMnng Mills Ud 1961 
S C 1549 its aho 3eganjiaih Aearwala v 
B ^ Dutta, 1963 CaL 26 Aflgrij Sui^ 

97 


^ C. W alia Commeatarr on 

\ ihc Insurance Act 

V Sectidn 91 of lh% Act **sU also Hot 
mm & Sens Ui -v Mnshapts Marins 
Insurancs Co Ltd (1914) 0 38J 

( pecial clauseof marine insurance con- 
tract applicable to ancillary clauK) 
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(а) *‘contr ict of marine insurxncc” means a contract of 
marine insurance as deSncd by section 3 , 

(б) ‘Treit^ht” includes the profit derivable by a ship-owner 
from the employment of his ship to carry his own 
goods or other movables, as wtll as freight payable 
by a third party, but does not include passage 
money , 

(c) “insurable property** means any ship, goods or other 
movables which are exposed to maritime penis, 

(d) “manne adventure** includes any adventure where— 

(i) any insurable property is exposed to maritime 

perils , 

(*») the earnings or acquisition of any freight,passage 
money, commission, profit or other pecuniary 
benefit, or the security for any advances, loans, 
or disbursements is endangered by theexposure 
of insurable property to maritime penis, 

(ii») any liability to a third party may be 

by the owner of, or other person interested in 
or responsible for, insurable property by reaso 
of-maritime penis , 

(e) “maritime penis** means the penis consequent on, or 
incidental to, the navigation of the sea that is to say, 
perils of the seas, fire, war penis, pirates, rover^ 
thieves, captures, seizures, restraints and detainmen 
of princes and peoples, jettisons, barratry and any 
other perils which are either of the like kind or may 
be designated by the policy , 

(/) “movables’* means any movable tangible property* 
other than the ship, and includes money, valuable 
securities and other documents , 

(g) “policy” means a marine policy , 

(ft) “ship” includes every description of vessel used m 
navigation , ^ 

(t) “suit** includes counter-claim and setoff 

srjiopsis 

1 Dtjinttton tlaust, tnttrprttaUen of 7 **MaTtni adotnturt 

2 “Unltss thi iont4xt oth$Twts$ 8 ‘ Martltmo ptrtls ’* 

rtquiTts * 9 **Movahlts *' 

5 "Includes ” 10 *'Poliey “ 

4 * Conlretl of Marine Insutanct** II **Shtp ’ 

5 "Freight ” 12 ” 

6 "Insurable property ” 
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1 Defialtloo clause, laterpretatiou of -~Where a defi’ied expression ii 
used m a context which does not fit in, the con ext will prevail over the 
‘artificial conc^p ions” of the definition clause and the ordinary mcatiing of 
the word should be given ^ 

2 “Unless the context otherwise requires” —This qualification has 
to be borne in mind with regard to all the definitions given in the section. If 
the definition of any word given m this section be found to be not appropriate, 
such definition should not be adopted The true meaning of any passage, 
It is said, IS to be found not merely in the words of that passage, but in com'* 
paring It with other parts of the law, ascertaining also what were the circum- 
stances with reference ta which the wirds were used, and what was the object 
appearing from those circumstances which the Lejislature had in view* 
Every clause of a statute should be construed with reference to the context and 
the other clauses of the Act, so far as possible, to make a consistent enactment 
of the whole statute or senes of statutes relating to the subject matter * 

3 “locladefl” —The word must be understood as comprising some¬ 
thing more than what is defined It is a word of extension * 

4 “Contract of marine insurance See Notes under section 3 

in/fc 

5 "Freight “—The definition is taken from the English Statute * The 
word 'freight* ordinarily means money payable to the ship owner for the earn- 
age of goods but the word, as defined, has been extended to include any 
benefit derived by the ship-owner from the employment of the ship* t g i 
money received from the charterer for the hire of the ship, or benefit derived 
by him from the carnage of his own goods * 

The passage money has been excluded from the definition * A policy 
“on passage money” may be an insurance against disbursements in respect of 
particular passage money but it could not be treated as passige money subse¬ 
quently earned in respect of other passengers as reducing the loss ® 

6 "Insurable property” means any ship, goods or other movables 
exposed to maritime penis The definition corresponds to section 3 (2) (a) of 
the English Marine Insurance Act, !905 The property, over which there is 
insurable interest should come withm the definition but the property must be 
exposed to maritime perils as defined m clause (r) of section 2 of this Act 

7 "Marine adventure" is defined to include any insurable property, 
earnings, acquisition, pecuniary benefits of any kind or liability of any 


1 Slrathtrif v PedJta (1926) S C(i)9j 
ttt also Jotbtni v Mfddltsta Courtj CvuwJ, 
(1949) 1 KB 142 C A i Utv 5A<Rt» 
mm’s Guild of Crtat Brtlatfi (195i) 2 Q,D. 
329 

2 Lord Blackburn Ain^r Wtar Cm v Mam^ 
ton (1877) 2 App Cat 713 Lord Hals 
bury L C ZoUman Co v ComptroUtr of 
PcUnIt (1898) A G 576 Luxmoroe J, 
G«R«r( ( Council of Mtdttal Edutation v £>#n(ol 
Boord o/Cntlcd Kingdom (1936) 1 Ch 4148 

$« Lord t>avey Canada Sugar Rt/mingCo v 
Big (1898) A C 741 bankey J Miornn, 
Cwffolv Brown (1920) I K B 773 791 x 
89 L J KB 1178 , Quoted in Maxwell s 
Interpretation of Statulei llthEd 

4 Cf Dilworik V Cojfmittttnirt ef Starntt 
1899 A a 97. 105 \ Ri Suatus(XCo,iS 


Bom L R 1080 1937 Bom 15,m also 
Commentary □ the Insurance Act 

5 S*i Section 90 Marine Insurance Act, 

1906 6EJw 7C 41 

6 See Ikinlrr V Haldmand (1831) 2 B and Ad 
649 Gorbtiv Aipinal (1811) 13 East 323 
325 pir Loid EUenborougb Flint v Finn 
jng (1830) 1 B and Ad 4) Ditaux v 
J Anton (1839) 5 Bmg N C 519 Gulf and 
SoanlhtrnS S Co v BrttishTradift littv 
fines C» Ltd (1930) I K 8 451 

7 See Denoon v Homo and Colonial Aimanei 
Co (1872) L R 7 C P 34 

6, /fiw Ztoltnd Sh'pbine Co Hi V Ditkl 
(1914) 2 K B 682 

8 5rf also Notes under Insurable iQtetest* , 
"ship ' luj^abiet * and martticae 

perils , trfra 




'lUn^NSURAI^GE AOr"' ” 


"" T^E^NSORAl^GE AOr"'[Pari^rf 

desfcriptiftti, subject to'’'taantnne® Thus, a citricrW'gbSdrby sea,a 

charter df a veSssl arVd S compah;^ 4ayin^ down an ’cicctnd cible ate all' 
ongaged^m marhitnfc'ddvdlttureJ* ** « f ^ ‘ i a* ='ri u» 

' T •'<1 r; ‘l » ' * 

8 **Mantime_perils*‘ is defined to mean perils consequent or 

fiicidint^I the navigation'drrtic‘‘sc3i,that is Id ^y, penlt^Nhe seal, 6rc, 

war perils, pldatcs, roVcrs/ thlevesP ctaplUrei, ^seiiurcS,^ ttstrairtts,''and detain ' 
nlcnts of princei and pAiples, j€ttiSdh!L*bafbatry,'htid hriy'othfcr pcrtli/cither of 
th6 like kind or which may be designated by the’'poIi(Jy^ li ^ 

r But the expression “perils,qf the^seps’^ idoi^s notjinrfudp .eycry 
which m^y happen to the aqbject-m^ttei;'t)f t^,insurance op the i^ea,,;t,mp?t, 
bo a peril of-pr due to thqsea Henc<i it dqpsjqpt cpver ^ir^’pr (??pturc,^t3f^ 

ijqr any loss proxisnalely cpipc4 by insppts,®^i; ^jip wil^fl t'^wjpg f.. 

ship* The 4crm “peyils'of the i^eaj*',refer,^ t 
casualties of thp seas,fa,rvd does 410 ^ iqpludeidb^v c, 

and waves * The “perils of the seas*’ would include f., --- . 

Ihip at sea ^(lif CoUrsiorf with'aftotHer'versdlitir'siftSing ott^tsAAin rock of 
oth r obstruction in fait \Veathe'‘"* (iti)=damage to cbi^o by incurdiow 
p^a er throi^h,^boles gpaivcd by rats,* or through, cowKventilaio^^‘'^r 
unusual obstruction by‘ice,” or ttiiou^a”value*fcfl*opcn by mistake /' ap“, 
^topahouring pf Jhp ship ip rough weather” if? 

, . 9 ' h^ovablos ’’—The” definition o'f *tlie^ term 

Uken. froui.secpon SO of thp Marine Insurance Act. ISOb ‘Jo W'V.jy >a1 

“^e defioUion oj^ ’^movable property”.given in section 3 (b6)of tne^G^n?^» 

^laqses A* PRP^''^,Xf >®X?ryi}^Vj)‘P| opi 

immovable property may be compared,with the q*''® iT i fi 

,, ,10. ’“Poheyp*—The definition is’ to be read with sections 24.pto 3 
nndichcduleofthe^ct”, , , u 

' ‘ Ij n «Shfp “J^This definitionhfccorUV-with tbddefinition<o£*‘8hijl’*'BW*” 
in section 5'(55) of'fh'ff GenerabKSlauscs’ Aotr 1 * 897 , excepti thciwordiM'flo 
HK/c-n *» 1 « rt, j _ V t> ■>«n ^ -an q ^ I » - 

* Jfr^ 

•Urjijj 
"tSif 


of«airier)^ roUftiqn v 
LB aad S, J36 SSS-iyitiaVv 
(1867)'l’R^ i Exch' \W(i iaJc'M 


“ ^ /t «t| I cK'llill l» t - > t| II >1 

U Mwl^ rt Ctfi/rt (Ifll?) 3 D},atvd A<},Tt78(ari6j Crttn v fi/vpn (1743)2 Sua ,.,„ 

- ■ - 

H. (lltrt)8'B'rfiidP 18 . 

l906(6Edw 7C 41) ‘ I ■* «/i<m r0»917) 2 K.«iCi 52E. pOS /R' . J ' 

2 St* alio sectioo 3 (2) Marine Insurance 8 Ha-nillon Frastr & Co v Pa nd^ - 

„ Act l906(6Edw 7G 41) ,, *2App Cai SffHU ^ , 

3 S'rHwiBra/Arriv 5 j»w?» (I9P,G)2 K-B 665 ^ WrijJa gW^rtfiHl, rJ# V ft 

4 P Somutl Gf'iolUJ y llanCivflW) , *T C ^(ie4(»4Al(E R lOOU 

5« Mogm/Yf BuUmvr (105^ li C’D 876 , 10Com Gar Jl plM 

881 fUmtlOfi Fraser & Co y PaiJ^ & U 

C« (i8B7)j2 Apft, C4A, 518 cruj • Qitarfi'T/abfM^A Co » 

(^ont; SmiU *a Cf ^ I 'i**"*!*" AiMpoitvn^Honm &'C^ v 

V ^nilruflirn pnJ^Bn Vock-<lo I \TatiiU Iurt a&tCo ‘ n 

(1920) A G >2 P:cry;Aey4»‘*'"g Vi> tVJhV^oh^'rHUt^&p ,(190W A. C 
k» 4pWt'’S aie uofiife** •*“ “3«‘2 PG • ^ 

i»muclv>e\‘wa, iJilJ not ^ ^ Wi, d 

hy perib oT il^e »c^ “but l•e7Afffu^to^fl (!4ri)li Aft ^ R 

V HAdl/r (1921 I A. d 615)^ H £- lytL ‘, j. * ..H .Iw 

%.here iiokinsj of a KouicbCaf due to J3 - «F^dtei-*Uiiafer (hbse'le^ionJ aod •>» 

I ^ntry of water through defective seam* th^ c&cnmfntSiry on the Wio«o«e /»*;• 

while being towed war held Ion due to under the beading Policy . 

perili of the »ea. • 
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*>■31- ~1 - 

exclusively priJpellcdlbJ' oari*’*l'i"*VeMiE* is dblrned to iricluJdi 'BrQstqhrp or 
Boat or any other dcs6fiption df Vessel liscd ih havtgatloal* i " « ni to m 

; ^ t 111 ” MARlltelNSUKhNOE n 

u L ^ ^ 1 ^ ^ atl ar li n a u r ■'t i i 

3 A contract of marine insurance is an agreemetituwhereby 
the insurer undertakes to indemnify the 
Msnnen,„,.nae defined .iS^he-itfaaftjif "aid to’tHe’ extent 

fhereljy Ugwtii agaiPfit nVnoOofipfSj^ItJiat', is tq s^y,,llf^„losses 

incidental tp marine adventure,,1 , ,,,,,>11 1 >'11 

’•'W 7,, 

1 Defmltop 'bf ^ ^iffiraet of *Qi Origtft'tnd dKihpmtnt "i 

'inibraWe' f* ' 3 « » •'•3' tOonirott cf mSetnmtjfr 

I'll ’is » 1 «* > 1 JO'> 1 ; •> ► 1 _? I \i'e 

n It lOefiott^on, of c^tr^ct ;?C ^nai^nc^msuMUC^^Jhc ,ftchnition 
contamed in ihe section has,hj:c^na]c?p f^qmi thc„Ji{ingh|hlJ5ila/ji^e j^n^urance 
Acli^906e.f» It I&.a contract aC P^*‘‘y» ip.ppnsvjcration 

of3 Itipuliicd sum undprealfcssj^o indcp)ntfy ?gains^ , arising 

ftonto^mno pcrtlSfi^,, I I, i ,i i mII %t jit, , i 

f. g' ‘;i ^?velopm*nt'|—DjUrm^^’{h(! r'ejgn BrCh^rfei'Vln 1551, 
there, was,a number ,of r«ulati6ns concerning roarUijne 'comnierte ust^ly 
inown as daroime Cooc tbls'was adjed^ iev'<?ral’OrdidaAb^k''in 1965 
during the time of Philip 11 But thc4Jfe'Ie6r^ted drdJnSrib\{'%hfcK*lrf'deeintd 
tobcthemas;,coo>plfitfiandpioiV,99piprehensiv^Qr„p^5ijit;, of Louis 

XlV published ip n > 11 n« f« ,» n » s ri ( v ii n ■') > 
t /The History/of Marine InsurancO'ihi England’is -assoeiated jV/ith the 
history of Lloyds The word “Lloyds*,! li |a»ocjia^d ^vritH i\h5jd889>e of 
Fdward Lloyd a small coffee house keeper wherein, towards the latter part of 
the seventeenth century, the commercial community interested m shipping met 
9*hc Italian merchants who introduccd^Vrt4**^fac?ico^6f 'iflarine insurance la 
England We^c-known as Lombards The frequefltci^ffcfl'Lloyds* Coffee-house 
tvtrrcnot. allowed the privilege of conducting thtr^ marine insurance oi^ h 
p^pnopoly basis It was lo 1720 that the Parliament allowed two more 
marirte insurance companies to be established m London In 18^0 an Act 
was passed by which marine insurance m Fngland was throwil opeW and 
thereafter many ,other insurance companies had been established and those 
comi>aniys‘ti>g«her With^'Lloydi^ formed the marine insurance market of 
Londdn Lloyds was iticbrporaWd m 187.1 under Lloyds Act of that year and 
the same was amended by Lloyds Act, 1911 , , 

c >Ooyds,as an incorporated Soevety, of ^individvial underwriters, has 
maintained the practice of Edward LIqyd of providing ^hipping^, intelligence 


Cf leclion 742 oHthc ^jrrchant*Sbzpping 
Act IB^lt 57snd^3jVjcc c 60 
2. Scctioa 3 (63) General Glauses Act 1897 
Stt alto te tton 48 ludiaa Penal Code 
*"• (1860-Aer?Cr V -6 f IBSO)- -Jecticm-Si4) 
Northern India Canal and Drainage Act 
VIII of'I873^nd scbtion3(/) SeaCus 
itoms Act Vltl of 1878 » > 

S iSr, Order VIII Rule 6 and Order XX 
' Rule 14 aP Code (V of 1908) 5 m also 
■“ Harfitdra V 5oar,BJra 46 O l\ N 8d2 
885, R<27n^/a V Sruramamurlht 1960 


Andh Pr& 320 iVtIliamj Brot V ET Agtiu* 
(l^d) A /;li5l8i flaw McLaehian^ 
Co V CamosunGfCo {1909) A C 597 
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G G Mass 29 F. Gav No 17 731 

quoted m Corpus Tuns Secunduo) Vol 44. 
p 490 ’ 

Heodfik s Conttibuiion to the History of 
Insurance ,«also Gunnmsham Growth 

of English Industry and Gomtnerce, Vol 1 


774 


THE INSURANCE ACT 


[Part in 


by the publication of Lloyds List and Shipping Gaz-ttc The approxiaiate 
number of underwrumg mernbers of Lloyds in April, 19 j 7, was 4,270 The 
Society also appoints agents m all the principal p irts of the world with a view 
to collect data, such as accounts of arrivals and departures at and from those 
ports, losses and casualties and other general information relating to shipping 
and insurance These agents have been held not to be the agents of the 
underwriters ^ 

3 Contract of lodemnlcy *^A contract of indemnity is defined to he 
*‘a contract, express or implied, to keep a person, who has entered into '^ho 
IS about to enter into a contract or incur any other liability, indctnninea 
against loss, independently of the question whether a third person makes 
default Indemnity has been dcHned in Indian Contract Act as “a 
by which one party promises to save the other from loss caused to him by tne 
conduct of any other person But indemnity as applicable to marine 
insurance must not be an indemnity as contemplated by the Indian 
Act as the loss in such a contract is covered by the contract 
loss IS not caused to the assured by the conductor the insurer nor by 
conduct of any other person Brett, L J , observed, with regard to 
indemnity, thus **this contract means that the assured, in case of 
which the policy has been made, shall be fully indemnified, but shall nc 
bel more than fully indemnified That is the fundamental principle 
insurance, and if ever a proposition is brought forward which is at van* 
With It, that IS to say, which either will prevent the assured from obtaining 
full indemnity, or which will give to the assured more than a full inocroit y» 
that proposition must certainly be wrong *** 

It must also be remembered that insurance does not necessari^ ^av 
perfect indemnity, but gives sometimes, more and sometimes less Thi* ® J 
happen in several cases, but particularly in the case ofa valued policy, woe 
the measure of indemnity is fixed by the value ^ 


Mixed 

risks 


4 (I) A contract of marine insurance may, by its expre 

. , , terms, or by usage of trade, be extended so a 
tea and jand protect the assured against losses on 

waters or on any land risk which may b® 


Incidental to any sea voyage 


(2) Where a ship in course of building, or the launch of 
ship, or any adventure analogous to a marine adventure, 
covered by a policy in the form of a marine policy, the provision 
of this Act, in so far as applicable, shall apply thereto, but, 
as by this section provided, nothing in this Act shall alter or afieci 
any rule of law applicable to any contract of insurance other than 
a contract of marine insurance as by this Act defined 


t V SalamanJra Asturenti C« ^ St 

PtUT$birt (1903) 88 L.T 96 «f abo 
ComcDcnory on the Iniurance Act under 
fea»oo2(13A) _ . 

t. Ilalibury > Kavs of Coslaod VoL IS Art 

aio 


3 

4 

5 


KCtion 124 Indian Contract Act _ 
ZafUUatns Prnlon (1883) 11 (i*® 

380 386 .. r* 

' T M<nru$ v CoUiirMtb Mrrl» t'* 
153 1 a 106 P & 119,49 P C. 195 I*'' 
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Explanation —“An adventure analogous to a marine adven¬ 
ture” includes an adventure where any ship, goods or other mov¬ 
ables are exposed to penis incidental to local or inland transit. 

smopsis 

1 Sapi 3 Pirilt of rairs, tie 

2 **AdBinture analogous to a martm 

adventure 

t Scope —This sechon is based substantially on section 2 of the 
English Marine Insurance Act, 1906 The provisions of sub-sections (1) and 
(2) of this section are the same in sub sections ( 1 ) and (2) of section 2 of the 
English Act Sub section (1) confers discretion to include in a sea insurance 
to cover against losses on inland waters or on any land risk which should be 
incidental to any sea voyage Such contract to cover against losses on inland 
waters or on land nak may be expressly made or may be given effect to with¬ 
out any express terms to that eff ct if there be any usage of trade Such 
contract is usually made where transit is partly by sea and partly by land,' 
or by inland navigation ^ Ordinarily a marine insurance is effected only 
against risks at sea but where the ship's furniture or stores are regularly 
landed on shore at a certain stage of the voyage they arc protected where 
there IS an usage to that effect ® 

Sub-section (2) extends the contract of marine insurance to cover eases, 
such as (t) where a ship in course of building or (it) the launch of a ship, or 
(tti) any adventure analogous to a marine adventure, when expressed in the 
form of a marine policy The provisions of the Act will apply thereto without 
altering or affecting any rule of law to any contract of insurance other than a 
contract of marine insurance as deffned m section 3 of the Act 

2 **Adventure analogous to a marine adventure "—The expression 
IS defined to include an adventure where any ship, goods or other movables 
are exposed to perils incidental to local or inland transit la U S A penis 
ejusdem gentfis or inchmaree clause is often found m marine policies which 
cover loss from unavoidable dangers of rivers, fires and j..ttison3, where no such 
clause IS made in the policy, it does not cover a loss caused by a peril of the 
same kind or species Under the English law. the risks enumerated in the 
policy then customarily in use does not extend to risks of the class stated in 
the clause * 

3 Perils of rivers, etc —Penis of the rivers, harbours, inland waters, 
etc , are of the same general character as penis of the sea The words "penis 
of the river" include the same character of losses as are included within "perils 
of the sea" and in addition thereto those perils which are peculiar to inland 
waters * 


1 Srtltt/i Forttgtt Afartnt fniuraiu* Co Ltd 
V Gaunt (1921)2 AC. 41 H L. RobtatM 
Cotd Mtfli'ig Co V dUianci Injurane* Co . 
(1904) A C 359 H L Hjitrahad {D/econ) 
Ca V mUoughiy (1899) 2 Q, H 530 
5tmott Israel & Co v Sodgiotek (I8^) I 
Or D 303 C A Rodotonaeht v £0to( 
(1374) L. R 9 G P 518 Ex Gfa 
S AppeUtnarU Ct v Pferi Diuticht Innrgtut 
C« , (1904) 1KB 252 and Ferttgn 

Marta* Iiuuraaes Ct, Ltd v Gaunt, tupra 


S P*)h V Riyal Bxehattgt AssuratutCo (1757) 

1 burr 341 Brough v Whttmori (1791) 4 
Tcrca Rep 206 

4 Thames (3 Mersey Marta* lasurane* Ct v 

Hamithn Fraser & Co (l8'l7)12App Csi 
484 56 L J a B 626 / 

5 Citterns Ittturaaet Co v Glasgow, 9 Mo 
4lt Vntoa Insaraaee Co V Groom 4 Bush 
Ky 289 FraitUiA Inturaae* Ca v 
Humphry 32 Am R 73 
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5 ' Subject-to the- provisions of this Act, every lawfufmani^ 

i( '•adventure may be theisubiecfc of a*! cdntract cl 

Lawful marincM'en'UfC _ _ ' i , ,, i ,, v 

n»f'r 1 marine insuranoain r * i j f' ^ 

The section enacts that the subj'^ct tffii contract of marine insurance mull 
be in respect of a lawful marine adventure and that the contract must aUo m 
governed by the provisions *3f^ihis Act Thus, Q) any ship^^oods or otn 
movables exposed to maritime penis or (lObhy earning oi Vcquiiition ol any 

freight, passage money, commission, profit or other pecuniary benefit or tn 
security for any advances, i4oan orf diiburscmcnta *is» cndnngenred by t 

exposurfc ofunsuraHe property io maritime 'pcob or 0»») 'any» hability o 
third party us liEieiy^io vlcurred by thcfowncr of, or other person ^ 

in or rcsponaiblcf for, uisvrrnble properly by rcaron of maritime pcfiU, taiy 
the subject of a contract of marine mstrrance 1 The most ' ,j 

may be notedfiare on'ship or goods,/and freight oru.h 
substantiaHyl the aqmc aar thaClofisu^cction'(l)‘Offectiofa 3bf the Log 
Marine InsitfancisAct,vl906r r • ,i, , »/*i » ■>«'’’ ’ ^ , 

1 '7f I / 11. ' 

6 ( 1 ) Every cdntrifct of mityine irtsUrance by'way’S 5 f^'^[^^^[ 

Avoidance of wagtftng IS VOltf *' *, ItiJni ' 

contraeti 

(2) A'^con'tf^ 9 V qftharii^e,(ipsur4nq^7^'/^®^f7T^^ wager, 

contract— i, (n,$, >'«m/ t 

as 
■ into 


Jng contract- . 

’ (a) where the assur^{l\^^^ ^nsfqrable ?nVj?^ J 

defined by this Act, anq tfjp cQnt^aQt is entered 
^ ^ wjih no expectation of acquirmg such an^i^n^tprest, o 

* i, ^)/ijWbcre,the policy IS made “interest »or no interest , or 
1 < / < i “withoutfurther proof of interest than'the* pouc^ 

1 iiiN i < i> i or'‘Without benefit of salvage'ttf the insurer 

' \j l' ' ’ or subject to’^ri^bther like term ' *1 r i 

* ^ Provided that, where them is* no'possibility of salvage, 
{loKcy^may be effected'witbotrt benefft of salvage to the insurer 

' r , .V. , 

1 Seopi \ 3'V(fhir<ictofht^^anef<tndteaitrf»t 


2 


r I 


■t i It I 
*] *-t, -It I 


tantmet, dtprentt *' 
Ija p i ^ 


1 Scope —The section enacts that every contract of 
'by way of wagering is-void—TbisTS-aJso-the laiinioder-the-Engnsl*^^^^ ^ 


section / o| this Act and the contract »s en,terca,aijttA VTitn uv .h- 

acqQinnp-sdch an interest This is also the ■MWqh't Engird » 
contract istdcebid to be a wagering cohtract whferi* the policy is 
on no^inlerq/rt'or'without further proof,inheres} thah P 

•‘wnbout benefit of salvage to the insurcr^^or ^ubjeot lo any_ 


“interest 
ilscir' or 


NlatiBC roluraoce Act 


2, JwseciionUl (21<fl)lo{>»Uie(‘W^”‘’* 
•nee Act IWb* t 1 
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like term, 'but where therCi la no possibility of salvage, a policyi may be 
effected without benefit of salvage to the insurer ^The law is also the same 
under the English law *■ 

Under the Marine Insurance (Gambling Policies) Act, 1909, the person 
who cfTccts *‘a contract by way of gambling on loss by maritime perils” and 
the insurer with whom it is effected (when the latter acts knowingly) are 
guilty of criminal offence punishable on summary conviction * 

2 Wagering —Section 30 of the Indian Contract Act provides that 
"agreements by way of wager are void’*, i «, the agreement are such that 
they have no legal existence at all, in other words, by ^such agreement | no 
legal relation is created in favour of the one or the other By the word 
‘wager’ is meant “a promise to give money or money’s worth upon the 
determination or hscertainment of an uncertammcnl , the consideration for 
luch a promise is either something given by the other party to abide the 
event or a promise to give upon the event determining m a particular way”,® 
and further to become a wager there should be attached to the contract 
‘mutual chances of gam and loss* Thus, wager is "a contract by A to pay 
money to B on the happening of a given event in consideration of B paying 
money to him on the event not happening ^ 

Cotton, L J , said that the essence of gaming and wagering was'that 
one party was to win and the other was to lose upon a future event, which at 
the time of the contract was of an uncertain nature ® Sir Lawrence Jenkins, 
G J , said that' it is the essence of a wager that each side should stand to win 
or lose according to the ancertain or unascertained eveht in reference to 
which the chartce bf tisk is taken ”* 


3 Contract of insuraocs and wagermf contract, difference—A 
contract of insurance is not a wagering contract as it "is the exact opposite of 
gambling , In gambling two persons deliberately set about to create some 
hazard for pleasure or profit , they introduce the clement of risk 
where It previously did not exist Insurance however is designed as a hedge 
against risks which are already present, the object being to neutralize the 
existing risk A contract of insurance can be distinguished from a wager by 
the fact that "the assured is moved to effect insurance by tne risk of loss and 
does not create the risk of loss by the contract itself as m the case of a pjirc 
Wager ® Lord Blackburn said *T apprehend that the distinction betwee'h a 
policy and a wager is this—a policy is, properly speaking, a contract to 
indemnify the insured in respect of some interest which he has against the 
perils which he contemplates it will be liable to , 


In U S A , a ‘wager policy' is defined to be one in which the 'party 
insured has no interest in the subject of the insurance but only an Interest 
in the loss or destruction of the subject-matter infufe'd or the insured coali 
sustain no possible loss by the event insured against if he had not mads x-sh 
wager or where the policy shows on the face of it that the 
embodies is really not an insurance, but a wager or it may b* dexesi ts b- 


t 

t 

t 

i 

S 


0/ »fciion4 (2) (b) and proviio to that 
»ub-*fcnon Marine Imurancc Act 1906 
<r#*ttiion m)and(2)ofihe said A« 9 

Fe'w 7 c. J 2 . 

An or: Contract 17lb Ed p 2C 
Toll cV. Contrsci 9th Ed p 380 
Ttcdrr » Hcrdj, (1878) 4 Q, U O 60 

93 


r t* Ecoi 615 


695 

SottatH % 

621 

•ace fr 

•■^ner La-k-i </ i . ^ Z c 

iitUnr Uy 2 Efc iSa. 
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'njurancc founded on dn idial risk vfhcre the insured his no 
iniercst m the’ Ihing irisufta» • - ■ ■ w i . , i ,i 

inter,.?!” k. ^.1 f *’“**‘5' policy which expressly states "iiiteVest or "no 

I'wiihniinl, proof'of interest, than , the Ipohoy, itoetf’or 

nnl rv” IS commonly called a/'P, P. I. 

SlirhP P proof of interest) or “an hooour or wager policy, 

HQ Ti-en •> prohibited by the Marine Insurancei Act, 1745^ 

/R x/o TP repealed* The provisions of the Gaming Act, 

f Vict, c 103)' which made all contracts or lagreements by 
Wr*rf8 r/.f ».> if® wap^ing null and ' void ' applied to all insurances which 

but a pi u ^“^ScrSi wheiher'oT not'they were in the form -of P I» policies, 
inTsifeiK!.- 7 policy IS not necessarily inconsiitent with the assured having an 
Whrt h*t. fcl?*j*^^**' instance.'where a policy is cfTectcd by a person 

Dr-%virl» .» intet'esi bht* who wishes to avoid the difficulty of 

cotiirn^*. -Tu circomstaneesi would not bena wagering 

KT^hwia Gataing Act, 1845, although it< would Iw ►void under the 

Act,"1906 a The court hasmo power to treat a'R P I 

policy valid cvrfn with (he consent of pimcs*f ' 

U S A a'policy is not hecessanly h' w’aVer pblicy because if 

f«7ZJ? P P I clausei It'» only' where' the psrtie^ 

P P T P^bcyiwill b* treated as a wager Policies containing 

insured «s, cntilled f® 

wdemnxtyonly/ocihiSactuaUoss® t - .. , , , , > 1 

' (0 j*^ubject tp jthe provisions^ ot'this Act, eveiy'p'ersoti 

insurabJe lotemt d«fin«d insurable an^crest >vbo interested in 

- ill 3 marine adventure 

u P^^'ficul ir a person is interested in a marine adventure 
^nere fie smnds m any iegai or equitable relation to the hdventure 
at ^risk therein; in‘bhnsequence bf 
Which .he may benefit by, the safely, or,‘due drhvaf.of jnsh'rable 
pro^rty, or ranyi be prejudiced by 4ts,lqss, or by, damage thereto, 
t>^i^thereof^ior may iincur dubility in respe^f 
creof ’ ' f . Ill ; ^ I t >1 ,i > ' ' 


1 Stopt , , ^ 

2^ ,/niufaW* its naiifre 

3 IVhat (onsiUuiti' tniurubU tnl$}$st *' 


• « r , ) I 

•« ■* I STJfOPSlS - , 

4» Dtfintlton ib the seetton pot ishaiit' 

I ffB* . -, I 


I 


j 


ti ^ns(thn V Lot^i Mutual Inturafui fC«,, 

)i ^ ^’Twr^ \ Gilntait "2 Mas* 

>. I Af«lual Hntrdnif • 

37 Wh StAJ (luotld tn 41 C^Jj S 4S6-t 

7 SiiAUktntv Jipt {1877)2 0 P D 373 
Dirridg, V Alan On fniuraaf* Co (1887) 18 
B U A foU»*ing Smtlh v 

KonMi (I8)() I n i.N 22t and 
, Afafjoiv Hetth (1868) L R 3 Each 185 
3 T Ckithvt GfCe v Vauikan Brothtrs 13^ 
(1910) 3 K B 210 0 A (policy eontaiD- 
)Og P P I cUuic void aithough. anured 
misht nave in*urab1e int^cn) ] ^ X;«nd«n 


C9«'>l)’,,C9m7i#rcial Rtrtiisaranet QPiei bti • 
UUll iC'k 67 (pteoiiufps <>'’ P. ? i 

i^fiCy retu/nabl^) John Edaiard, uC» 
"Mottr Unton tnturanel\Cci tsi 
K B 149 (no right of mbrogitioo v***!, - 
“ « P P I policy) ~ 

I CtJgt V Ro/al Exehangf Asnariut CttpO'^ 

, I*M (V900)2 0 B 2U but kb 

¥ Fabfr (m9) 4 Cop Cai 2^ 
whereBigham J treated the policy*' 

It had contained no P P, I claoie *7 
coarent „ 

> AUop V CoTDTufeut Inturantt Co C. C* 
Maii'i'F Gw No 262 1 Soma 45* 
o\ 
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1 ] Scope Thw section has been taken from section 5 of the English 

Marine Insurance Act» 1936 /Sub*sectton (A) enacts generally^ that every 
person has an insurable interest who is interested in marine adventure, but 
lub sectibnt(2) enacts in parttcular,r thatja person is interested in a marine 
adventure when he stands in any legal or equitable relation to the adventure 
or to any insurable property, as dcGnedt m section 2 (c) of the Act, at riskt 
therein, in'conscqucncc of which he may benefit by the sifety< or due arrival' 
of insurable properly, or may be prejudiced by its loss, or by damage thereto, 
or by the detention thereof, or may incur liability in respect thereof^ ' ' ' ’ 

' 2 Insnrable Interest, its nature—«Thti 'nature of an insuraBltf 
interest has been explained by Lawrence, J , thus “A man is mtcrcsied'id la 
thiqg to whorajadv^jitage may arise^ior prejudice^ h^pen from the circum¬ 
stances which may attepd it, , ^and whom jit importci^i that its oon-j 
d\Uon as to saftsty or ^olher quality j should continue Interest,docs ,not 
necessarily implyja right'to the whojc or part of the tt^icig nor necessarily, aqd ^ 
exclusively that whichjmay b^ the subject of privation,/but the having sorqe 
relation to, concern in, the subject the jnsurajiqe , wlych relation pr , 
concern, by the happening of the perils'insured against may^ be so effected,, 
as to prodqce a damage, detriment or prejudice to the person, insuring An4 i 
where a map is so circumstanced with respect 'to matters exposed to certaiq 
risks and,dangers as to have a moraijcertainly of advantage or bcqefi.t but fprj 
those fisks and dangers, he'may be said to he interested ip the safety of, tfie/ 
thing ,To,be interested in the preservation of a thing is to he so circum-, 
itpnc^d yvith respect to It a's to have benefit from its existence, prejudice, from ) 
Its destructionLord Efdon observed'thus ’'In order to distinguish tha^t 

intermediate thing between h strict tight or a right derived under a contrach , 
and a mere expectation or hope, which has been termed an insul'able interest, 
itihas been/said un' many cases to'^be that which/ambuntr to be arhoral 
eehaintyt 1 have m vam endeavoured however to find a fit definition for thatb 
which is between a certainty and an expectation , DOC. I am> unable to point 
out what IS an interest unless u be a right m the property or a right derivable 
out of some contract about the property insured which m either case may be 
lost u^on sorhi contingency afiecting fhe possession or enjoyment bf the 
prbperty f <It is certainly desirable that no > purely sentiment il 

interest, BXich as an expectation or an anxiety, should be made the ground of' 
policy ^ l4ord Blackburn, in IVilson v /onss, said *T know no better definition 
of An interest in an> event than tbatt by Lawrence, J, fhai if the'^^event 
happens the party will, gam advantage, and if it is frqstrafed, hCf Wil] 
suHer a loss ”3 ^ Channel, J , said “a contract which would , otherwise 
be a mere wager may become an insurance by reason of the assured having 
an interest in the'subjeci matter', thaf As to kay,‘the uncekain * event? wh’ich“' itf ^ 
necessary to make a contiact amount to an insurance must be an event ‘Which*' 
IS pntna/aett adverse to the interest of the assured *** Lord Tenterdcn said 
”The interest necessary to support an insurance must be of a pecuniary 
character, that is to say, the assured rnust ^tand m such a,. Relation to the, 
event that the subject-matter of the insurance that he must by the happening 
of the event sustain or be presumed to sustain'some pccudiary loSs”** S; 

( 3 What constitutes incurable interest'^?—A precise de^nition of 

insurable interest* is not possible to say what in tall cases wilh constitute 


Luetna v Croufurd (1806) 2 Boj and 
F W R 269 H L at p S02 in also 
aiatnicRl; v Fl/rnm^ 11 G B 49 at p 72 
Luenav ■Craufuri lupro) affirined in H* 
and L. (1808 1 Taunt 323 
L.R 2 £z 150 < ( 


Frut(<nlial (niuranM Inland flntnru 

(1904) >2 K B CW f/63 
Matferdv Kfmn (1810) I0 J3 
724 723 u$ rUt Hayard » Pifnit 
Sodil^ (1886)54 L,r 644 
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Doltrtpo ^ ^can be taken out of the class of wager 

mrhr.a» * been said that an “snsurable interest'* is in the nature of aa 

hui P'‘®sent for perfection in those who possess the right, 

“intMMKi requirements have been performed' Aai 

It ran k-* ^nd pccubaf 10 its texture and opcratioa i 

in thf. ^ ^ general proposition that a person has an insurable interest 

nc sucject-matter mnired where he has such a relation or connection with, 
«; ‘n, such subject mittcf that he (») Will derive pecuniary benefit 

5vr,^;f"i preservation. or(ii) will suffer pecuniary loss or damagec 

insured >hj“ry by the happening ofjthc ciicat 

an<4 ^^finition of insurable interest has been continuously cspanding, 

j some of the older cases, which would tend to narrow it, must be 
caution ’ * In thp United States also great liberality « mdu 
acCcrmining whether a person has anything, at hazard iti the subject 
Hi,'>'^®“»‘ance® and any interest which would be recognised by a 
o* law or equity is an insurable interest, i r , a person must have such a 
°/ interest as the law will recognize and protect * A vested or propric 
** essential, but such' interest may be merely possessory, 
Ut!lT!u' defeasible, cquiUble or expectant In respect ofthc 

}n«, ? subsisting right or title m the insured at the time ofthc 

, respect to the subj ct out of which the expectancy arises ^ ® 

V,f‘ profit, without any interest 'in the goods, will not howev^ 

8‘''C an insurable instrument * A commission agent entrusted 
riMm for carriage has insurable interest when he effects insuraoce m his 
own name and pays freight and premium « 

•L, Ueamelott lo the section not exhaustive —The definition givea tj^ 

tne section ofthe insurable interest is not exhaustive but it has to be read 
with sections 9 lo 17 of the Act 


iS (1} The assured m ist be interested m, the subject matttf 
■tiadT insured at the time of the loss, though he need 

‘ not be interested when the insurance is effected* 

' ' Provided that, where the 'sulyect-matter is insured “lost or 
not lost , the^ assured may Recover although he may not have 
amuired his interest until after the, loss, unless at the time ol 
effecting the contract of snsurance the assured was aware j of the 
loss, and the insurer was not* ^ , 


* ' tmvranu Co 

l6fiS E tG7S C M2 • 

2. hotooth V 104 US 7751 Werrto 

Dou pari F,t, tntvaiic$ Co Am V. l60 
5 Brjr Ctt^rai Mamfatlwt Mulaol tiuo 

r^Co lAJP 21 75J &taU V CUy of 
Cioeianal, MN B 2rtd 350 Sto(kd<d*o 
Do>iop (1810) 6 M &. W 22« per Finch 
J Cwtw (IS02) 2 Bail S»| * 

ihe catei cued under ihc headii^ 
iaiur«Me interen itt nature 
4 MaramCjlUvat v Vtull, (1905) 2H.D 
555,5GJ,/>»r \V»Uoo J 


5 Ljotrpool & Lonioo Gloit h 

» Belling 10 S B.2d'5l8l InreAi^®"' 
109 A 60 *4Vi U9 

6 Jfr$$rhtBg& Co V Atlantic Mtiliul Inrffont 

Co D S N r 43 F Supp 797»ffirCDecl 
C C A 120 P 2d 831 . 

7 -440 J S p 916 917 «f»d u* »I»o 

caiei cued therein . m 

8 Ltecna v Craa/Wd (1806) 2 Boi & F 

^ (N R)269 A 

9 Bamjt Kafomit v C/ninr \t 0 lars end OtwM 

Ininrentt Co Lid SI Bon L. R 703 * 
1951 Bocn 317 
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(2) Where the assured has no interest at tlie time of the loss, 
he cannot acquire interest by any act or election after he is a^^a^e 
of the loss 


Sr^VPSIS 

\ Scope 8 *‘Losl or not lost*’ provtso 

2 ilnaehng o/wtrroit tn other ktnds 4. p{otnltrest at the time of losSt 

of iJisuranee lub-setthn (2) 

1 Scope —^The section is substantially the same as section 6 of the 

EngUs'i Marine Insurance ^ct, 1906 The section enacts that for the assurca 
to recover under a marine policy he must have intercut m the subject ^matter 
at the time of the loss and not when the insurance is effected The^ 
proviso to sub section (1) states that where the subject-matter 

IS insured “lost or not lost" the assured may recover although he may not 

have acquired his interest until after the loss Sub section (2) provides that 
if the assured has no insurable interest at the time of the loss, he cannot 
acquire such an interest by any act or election after he is aware of the 
loss ^ ^ 

2 Attaching of interest in other kinds of insurance—Unhke tho^ 
contract of marine insurance, whether or not interest must be shown at the 
date of loss in other kinds of insurance contract depends on the term* of the 
contract If the insurer s promise is only to pay an indemnity, it follows 
that interest at the date of the loss’must be shown, but mot necessarily a 
continuity of interest between contract and loss ^ The doctrine that the 
interest must be shown to be existing at the date of the loss ’ was extended to » 
life insurance contract in Coiicli V Bddiro* But the decision was overruled ’ 
in ‘Dolby v TTte India and London Ltfe Atsurante Co ,® where it has been said that 
the interest must’subsist at the date of the policy and at that date only * The 
principle covered by the Act of 1774 was applied to other policies including 
policies on buildings ® 

It may be noted that the nature of interest required must be the samfe’’ 
in cases of all contracts of insurance, whether statutory of contractual, but in 
the case of statutory interest the time when such interest must attach depends 
upon the wording of the statue in question Hence it fbllows that in marine' 
policies interest must be proved at the time of the loss only, m life and accl-' 
dent policies it need be proved at the time of the contract ortly’ and in^othcr 
policies of indemnity, such as (fire, bui^lary nnd motor'insurance policies, 
interest must normally be proved at the time of the loss but it must also be • 
proved at the time of the contract unless the insurance is within' some statute ‘ 
providing otherwise,® * 

3 “Lost or not lost” proviso —As a general rule in the case of marine ’ 
insurance it is the time of the loss which is very important as unless the assured 
can prove interest at that time he cannot recover But he can rccovci vyhcrc 
he insures “lost or not lost” and acquires an interest after the loss J The 


1 C'o^i/rv TAf PhMntx lataranc* ((1870)2 
Hann New Dr 200 

2. (l807)9*Ca« 72 

3 (U51)15C D 365 6 

4 Dalhv » case was « life insuniice Caset 
and the words shall have Intcfcsi m 7 
the Ljfe Insurance Act 1774 were tons 
trued. 

I ThtSod!fr rCff v (1741)2 App 

•554 Hafrrrv Tlu MoKareh Ltf* (11156) 

5 El &, El 870 , Condm aid /fottk Winrrm 


V C{fn (1859) I El Si Fl 652 j $ii *Uh 
MacOilhyrayj Insurance Uiw.Vol l,5lh 
hd pp J 02 183 

S« Pccsion and Colinvauat The LavTof”' 
Insurance 2mJ Ed , p 45 'i ^ i i 
V Pfoil (1813) 11 M & W 
296 (the rule enunciated In thU^CAse U 
incorporated ib preylio to S 6 (I) of ihe 
Marine Insurance Act, 1906 wJu 
also I incorporated io 
iecuon(l)ors BoftUllAcl) 
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effect of ihe words -lost or not lost” in , 

retrospective so as to cover past loss or a loss that , “',„ 5 pcci.vely W 

has been said that the principle that the policy °P'”‘ ,n the 

the loading of the insured goods’ is inhertnt m «cry 7 8 ' ^ repelition 
Lloyd's form and that the words “lost or not lost” are thus mere p ^ 

of what thfc policy mians Without ihcoi * , , ^ k i i v 

It IS not a good defence in an action to j't^mcr'eit la the 

policy “lost or not lost" to say that ft) the pliiniiff C , , 1,5 ,ime 

property after the loss occurred or Ut) 'the BO->dl .case W, < 

he made the contract to purchase the goods The reason . ^ j gPodi 

the assured purchased or actjuired the goids os sound , purchasiiig 

and a loss has been sustained by him and in casc^ ( 11 ) ^h s^ ^ 1 

the goods makes him liable for thd'liricca ^ ^ it 

The proviso further lays • down i that the assured in lUO^^ 

recover for a loss of which he was aware and 1 the insurer iw ^ 

when the contract was effected ■ 1 ' 1 1 | 

4 No interest at the time of loss, effect, at the 

section ( 2 ) provides that where the’asiTircd has no inipraoic 

time of the loss, he cannot acquire such‘an inlfcrmt^ by ^ y ^ ^ ,1 ' 

after he is aware of the lois ‘ ' / , ' ‘ I , 1 ‘ 1 , he an' 

The modern rule m U S A is that it does not ''1“’”^''“', g luE- 
interest eaiiting at the time the "“j ”, "he time of the iMi; “'j 

cient that such mtereit subsists during the risk and at ne „aatrn' , 08 

least where the policy IS made “for the ",hai be^an insurahls 

in equivalent terms It is always necessary that there sliall m i „ 

interest at the time of the loss ^ 'though he bewme, 

not lost” the insured is entitled .to tccover, a J pujchis -1 

interested in the subject matter after a partial loss occurred, unici 
ed with knowledge of the damage,’, , .,l , , 1 1 i ' ' 

' 9. (II A defeasible' interest ,5 insurable, as akb iS a conUn, ,,, 

Dcfeal^te or cODlingenl , interest^ I I I' ,1 ,1 ’ * , , I 

( 2 ) lln paiticulari where ithe buyer ,oC at' 

he has an insurable interest, hivfc treated them as at' 

his election, have rejected' the goods, or have trra ^ 

the seller’s fisk', bV reasoh df the' latteh’s deldy m' maKrig cleii . 
or Otherwise , , „ ^ »*» tr i« ‘ ^ , 

I sr/fopsis < , = , » 

g^iiSfriaW ” ■ 

S Conltngtnt inttTtst " in transitu , 

4 Parttcular viUrtit, buyer of goods. 


JipjfOi rVodfiJ--*? V Ctwji Lxlodhar 4 Bom. 

. » Gffm^ (IW) 

2 All E «. 197 a A at p 201 /w * 

ATlJaUhuiy s laws ofiEogland (Sitnonds) 
3rdEd Vol 22,p.98 c . tl 


See Airffr»07i V 
713 H L. alp 749 
(1840 6 M &W 224 * pC 

Monnhtim Inturanct Co v 

ye 112 F 549 U»PP*' 

Ali 98U S 528s cued 
1 Jurit Secuodus p 917 


y Rebintt* 

,n4* 06^9“* 
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^ 1 Scope—The section criac^j that a defeasible as well as a contingent 

interest is insurable It particuhrly provides'that where a pei*son nas cbntrac- 
ted for the purchase of goods, he has an insurable interest, notwithstanding 
that he might, at his electioh, have irejected the goods or treated them as at 
the seller’s risk, by reason of the latter’s.delay in making delivery oriolhcrwise 
The section is substantially the same as section 7 of English MarmciInsurance 
Act, 1906 I^ . > i . . i 

2 * Defeasible —The'fact‘that the, .interest pf the assured is 

liable to be defcited by a third person or ts voidable will be no ground for 
invalidating a policy Thbs, the right of feaptdrs 10 ^“ their prite under the 
Naval Prize Act, 1864 <27 and ^8>«Vict.i c 25) is an insurable interest 
before cohdemnaiion, though defeasible by the tclcasc of the Grown or by a 
sentence of restoration‘ « n i » / 

3 Contingent interest -^A bare cxpectalidn of acc^uirlog a right n 

not Insurable interest bUi a right ‘ which 'isicontlngcnt^upon the happening of 
some future event or that the chance of it ever cotnihg into' possession is 
iictrcmely remote may be sufficient to'create an insurable interest Thus a 
right to property under a contract or title Which is not void but voidable 
gives an insurable interest in the property until the 'contract or titlfe is set 
aside * ' . . 1 » I . . 1 j » p 

y 6omemita\iccs of contingitttintcrcrt being*insurable arc— ‘ ^ ^ 

I ' (i) a earner or other bailee who may become I liable to'the bailor for 

* ‘ .'the loss of goods by the penis insured against;® - 

j (lO any liability to a third party which may be inc^urrcd by, tbe^ jOWner 
of property by reason of maritime penis ,* , j ^ ^ 

t '' (ill) a'ship-owner having entered intoi recognisances m the Admiralty 
Court to pay the salvors of ship and cargo or a ship-owner 
prc^tecting himself by insurance against charges tm^sed by 
statute in respect of the carnage of passengers ,® 

' (ip) the purchaser of a'Vessel-abroad fwbich is to remain at sellers* 

J .1 risk until delivery.,'^ 1 - ’ > 


4 , Particular interest, buyer of goods, snb-sectioa (3) -Sub-section 
(2)^ speaks of particular insurablfi,interest in respect of buyer pf .goods where 
the buyer of goods has insured the goods purchased he has ansurable interest 
■dver thoic goods m spue of the fact that he elected to reject the goodi or Created 


V 1 Shtrlingy Vaugkan (1809)'ll East 619 
' Roulh V ThomPion (l&ll) 13\East ^4 284- 
I 83 { DisaJx V St/tU <1840} 6 Biag N G 

> 338 37U ,te also Hili v Sttrrtaa (|798) 

1 B<U 6*. P 315 Ditytr V Edie (1788)2 
I Parle (8th Ed 1812} 914 rcUdn; to 

I policy under the Lite Insurance Act. 

» 1774 V 

2. Frutsonv ^ ^un 540 

PttUgreu) V Grand fi»wr Parmert Mutual 
i (lb77)^U C (C P)70 cjtedjjn Mac- 
GiUivray Insurance Law 5lb Ed n 
188 ^ 

S 5<t HaUbuty a Laws o? England tSiraoiids) 
3rd Ed VoL4 p 191, 

4 Crawley Coktn (1832) 2 B &, Ad 478 


’ Joyttv KtwaM (1871} L R 7 Q, B 78 
SUphtm y Australatian Jnsurane* C« (1872) 
-L R 8 C p 18 Htll V S<on (1895) 2 
r Q B 713C A / i r 

V MtTehemt ’Troiert ShxP'-t.oM and 
Iruuranct Anoctahon (1849)13 (^8 167 
Gi»fonv Bradferi (1855) 4 E &.B 586 . 
, lllrfli/ V Cook$ (1855) 5 E 641 , 

-litv <ia{and Shipping Co Ltd \v Dukt 
(1914) 8 682 v 

Piptr V lioyat Exehangi Aimantt (19321 44 
Lb L Rep 103 116 (here tbc purchaser 
t oas an insurable contingent interest in 
the arrival of the ship but oat in the 
veisci herself uiuil delttery) 
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(hem as at the risk of the seller ^because of the Matter’s delay m making delivery 
or otherwise ' 


As to the time when the property in the goods is to pass to the buyer, 
Indian SaleofGoods Act provides certain rules for ascertaining the imcn i 
when a difTercnt intention does not appear from the terms of the contrac, 
the Conduct of the parties * In the case of assert lined S „ 

proposal for sale is accepted, the propoerty passes to the buyer who there p 
acquires an insurable interest ® ' 

Conversely, a vendor of goods, as long as he retains any interest 
property, can insure it to the extent of his interest , but where the prop- y 
goods has completely passed from the vendor to the buyer and is at * e r 
risk, the vendor ceases to have any interest * 

“A contract for the sale of goods to be supplied on board a 
vessel may be so framed that the property in them and the rnk j*!”®**^ , -.w 
not pass to the purchaser until a complete cargo has been loaded , or 
be so framed that the property lo and the risk as to any part of the goo . ^ 
to the purchaser on shipment In the former case case 

insurable interest until the complete cargo has been loaded , in the lai 
he acquires an insurable interest on any part of the goods then shippc ^ 

5 Unpaid vendor'^ right of stoppage In transitu 
seller has his right of stoppage tn transitu and he can exercise t 
when the purchaser has become insolvent but t**® ,-anjfcf* 

before they get into the possession of the buyer or before the’Utter 
them to a su^purchaser by endorsement of the bill of lading , .jjgjuoa 
and unless the goods in transit are stopped from being got into the P„ 
of the buyer as above an unpaid vendor has no insurable interest . 
interest cannot be acquired after a loss by any election made With xn 

ofit^ . I 


’ 10 A partial interest of any nature is insurable 

Panial inierejt , 

The section enacts that a partial interest of any nature is fyU 

be an insurable interest it is not necessary that the assured must nave_ 


To 


See Fragans v l-ons (1825) 4 D &C 
219 ColeuUa and Burmah SUam /fatii(oti»M 
Co V Dt MalioJ (1863) 32 L.J aB 
322 328 

SetSa 20*24 Indian Sale ofGoodi Act 
BrtJ Coomart v Selamafldtr Ftrt Iniufcnet 

- Co 32 Cal 816- 

See. Read v CaU (1764) 3 Burr 1512, 
Aorlh ojEngland Oil-Cok* Co v Aftkong/A 
JmuToncaCo (1875) L. R. 10 Qv 0 249 
3«e<v Swan (1864) 17 C B N S 84« 
tomiet V Harford (1859) 29 L J Ea 36 
Seogrov* v Union Morini Inmranf* Co 
(I8b6) L, R 1 C P 305 Sparkrs v 
Marshall (1836) 2 Bin^ N G 761 t In^H 
V Slatk (1885) 10 App Cai 263 H L. 
Andtrsen v Monet (1875) R 10 C P 
609 Ex, Cb approved (1876) »App 
Cai 713 H L.(ibe House being equally 
divided) Piftr v Rojol Exchangt Assure 
enet (1932) 441,1 L. Kep 103 (vcwel 
to be at teller a risk. untU delivery >a 
BosUod.) 


Colonial^ Inturanet 


AJtlaidt Monnt Insaranet Co . „ 

App Cat 128 (P C.) 

Co {IntorfitriUtd) V Mfoll (1928) ^ YanilsJ 
562 G A (C l f contract) W;; 
Jnsu anei Attoeialton Lid v ^ 

(1918) A C 585 (P 

and tee'PUta Amtnean Trading y 

and /fordhaadtl CtsAUeha/l “jL 

Co V Laneathtft Hamhur^Aj^^o 
ondCAerltr Merhn& Co (1957)2 
Rep 347 Carjo o» (allow intured vva^ 
houte to warehouse by purchasers s 
delivered short for trantit ( 
tiiy never in transit and fC'" ^ , 
propeity of purchasers who ‘herefort 
'h.U oo ,o.Jr.l,l, inltrcl '■■‘‘'•'“""f’ 
not liable for mifsiog quantity , 

bury t Law# of England (SimondD aro 
Ed p 100 - flQ 

Clay V Hamttn (1829) 10 B &. C 99 
Set Note under S 8, tupra 
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interest in. respect of the property insured Thus a part owner or undivided 
or hotchpot interest, of or in respect of the su ject matter insured, such as, 
interest of a joint owner, joint tenant or tcnant-in comm n is insurable^*- So 
also a portion of the freight at risk on a particular voyage is insurable ® The 
section 13 substantially the same as section 8 of the English Marine Insurance 
Act, 1906 

In U S A , one who is part owner of a vessel, cargo, or other property 
may insure to the extent of his interest and he may also insure on his own 
account any interest he may have by virtue of advances or'disbursements 
made or liability assumed with respect to other shares But a part owner has 
no insurable interest in, respect of the shares of other part owners or person 
interested ® But a part owner may insure for other part owner or owners if 
authorized by them or subject to their ratification * The ratification mdy be 
made even after they have knowledge of a loss * A partner has authority to 
insure the entire propertv for the benefit of the firm ® So also a general agent 
may effect valid insurance for his principal ’ But a stockholder in a corpora¬ 
tion owning a ship or cargo or other property has no insurable interest in the 
corporate property to the extent of his shares ® , 

11 (1) The insurer under a contract of manne insurance 

‘ has an insurable interest in his nsk, and may reinsure 

in respect ol it 

(2) Unless the policy otherwise provides, the ongmal 
assured h is no right or interest in respect of such reinsurance 


SXfiOPSlS 


Scopi 8 

RtintaraMe, what is^ 9 

Ceding and accepting componp 
A contract uberrmac feidi 10 

Two classes, facuitatioe and treaty 

Pool , . 11 

£'uf>jeeI-rnon(t of reinsurance 


Attacking of risk tn rernsurenee 

Original assured has no interest n 
reinsurance 

Reinsurance eJaust vt a rttnsaTesUf 
policy 

Statutory ohUgcUon ef wirtr to 
reinsure 


1 Scope -This section confers on the insurer m injnmbl- interest in 
his risk It enacts in sub-sect.on (i) lhatai. insurer cffectira a cnntac rf 
marine insurance pas an insurable interest jn hu rr.l- r-i »*...» ^ «miract ol 
the said risk Sul. section 12) enacu 

the insurer has effected the contract of mar^^ f c With whom 

interest in respect of reinsurance effected bf i^lnrar^ 

Wise provides the original assured mav fcar- P^hey other- 

insurer's reinsurance The section is jabc--^ ^ taterest on his 

English Marine Insurance Act, 1S05 as icctioa 9 of the 


RofcffJJnnv UamtUm (I8l|j 

TO'SV ,x q8T-. 

See Af^-nr _ __ ^ 

Hinimer# I24P» £1 
Mail 113 

Secu&diu »{pe 
99 


5 S3 U S SS. . 

^ *5^ C*- 

_ Y S,i}0 

" AVre* Axstrass 

^ MCKet r £t£ffr^ T 
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2 Hemsarance, what Is—Rcimurance is a 
underwriter accepting a risk displaces same portion of it on the sfi u 
another /I insures with/? for Rs. 10 000 B reinsures 
C to the extent of Rs 5,000 When the event happens A gets Rs I 0 ,uujjroo 
B and £ gels Rs 5 000 from G A cannot claim Rs 5,0 jO from C as that wa 
a distinct conlnct made bclivc^'n B and C to which A was neither a p y 
a privy But where the policy provides that A would be cntitleo, in 
he can recover from C 

Arnould has defined a contract of reinsurance 3 S "a contract 

m consideration of a certain premium the original insurer tn 
another the risk for which he has nnde himself responsible to th ® 
assured, to whom, however, he alone remains liable on , 
insurance’* Whether the contract of remsunnee is a contract of 
an mdependert contract depends upon the nature of the contract i 

3 Ceding and accepting company —A contract of i 

IS an arnngem' nt entered into by one insurance compsny witn 

which the latter makes itself liable for a certain fixed P*"®? oortior 

insurance grant d hy the former Thecimpany which reinsures 

of Its risk 13 called the ceding company and the company which 

risk vs called the accepting company or the reinsurer The ns 3111 

leui urance To ihc ceding company 11 is known as reinsurance P 

to the accepting company a reinsurance received 

4 A cootracc uberrmae feldl —Like any Other f 5 ,jcr, 0 Q ; 

IS also a contact uberrmae fetdt Utmost good faith of notm 

required to cornpl te the contract Obviously, the cgdin 

pos tion to knoM the risk he undertakes under , , ,h. duty ' 

company who undertakes the risk as direct insurance 

the ceding company to disclose all the nialenal facts relating to 

5 Two classes facultative and treaty—A 

divided into two br nd classes, Piz , (I) facultative and (2) ^ ^ y gith' 

risk IS one which is *jffered individually to another company . ► betw®' 
accept or reject the same as it may ch'iose A treaty is an boutt<i ' 

two offices usually obligatory in its terms, under which one oro _a,,.re ar 
cede and ihe other office is bound to accept, all risks of a cer 
for a certain fixed share as laid down m the terms ofagreernen , 

A facultative reinsurance is effected after passing through 
Firstly slips containing only meagre information such as cirnpJ’^* 

the time are circulated by the ceding company to the accepting 
with which the former usually cirries on business of bv 

the slip IS follow-d by a ‘request note* which is a formal app . ,iy tjj'la 
ceding company for reinsurance of a certain definite amount 

IS ivcKorl ivhTrh is a fnrmal arccDtance bv the accepting comp / 


note* is issued whfch is a formal acceptance by the accepting 
the contract of reinsurance is complete 


6 Po»I—RemJUrance of certain kind pf insurance 
by means of a‘pool’ It is an arrangement made amongst “ .(,a 

who agree to put some definite, oategory of risks loto hotchpot and 

the aggregate risk Thus tyhere twenty offices agree to pool all buM 
accept their premiums and liability would be aggregated and if e- 


Autiraticn II »<^c«i i Fund v NeUenal Mutual 

L/, (1914) A C 634 

Foj/#r V Mtnior l.\ft Aiiiiranei Cff fIBMj 


3E aadB 48 ^ 

L J Ch 521 Notes uiiiier 

Po^ ' f 
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had an equal share, the total share of each ‘would be one twentieth of the 
whole torfeiturc of a policy unlike insurance policv if no claim is made 
within a certain period docs not apply to rcinsunncc policy ^ 

7 Subject matter of reinsurnnce —-\lthou|,h the interest of the 
reassured is different from that of the original assured the subject-matter of 
the reinsurance remains the same as with the latter, i e ship, freight, goods 
or whatever it may be 

8 Attaching of risk in reinsurance —Normally a policy of reinsur¬ 

ance IS effected after the original policy but the risk under the reinsurance 
policy attaches from the same time as the original policy ® But the liability 
of the reinsurer to the reassured arises when the liability of the latter to its 
assured is ascertained For the accrual of cause of action it is not necessary 
that the reassured has discharged his liability * ‘ 

9 Original assured has no interest In reinsurance —It has already 

been noticed that sub-section (2) says that the origin il assured has, unless the 
policy of reinsurance otherwise provides, no right or interest in respect of 
such reinsurance Even the reinsurance clause in a reinsurance policy 
will not prevent the reassured from recovering from his underwriter when the 
loss happens and even before the reassured has paid his assured, t « the 
original assured “ But a reinsurer is entitled to the benefit of any compromise 
made with the original assured * ' 

Y /10 Reinsurance clause >n a reinsurance policy—Generally a 
clause to the following effect can be found in a reinsurance policy '‘Being a 
tdnsurance subject to the same clauses and conduious as the original policy, 
and to payjas m?y be paid thereon ** Glauses which are inapplicable are not 
incorporated I Where the original policy,» « the policy issued m pursuance 
of a slip being m force at the time when the reinsurance was effected, is 
varied or altered without the consent of the reinsurer, the reassured is not 
entitled to recover the loss from the reinsurer® 

The usual clauses which arc incorporated m the origmil insurance arc 
"continuation clause”, the ‘warehouse to warehouse clause ' and sometimes 
the "suing and labouring clause” Usual clauses arc generally incoiporatcd 
in the reinsurance policy if not inconsistent ** 


1 \H\Tnolaytt Astvranct Co Ltd v Burma Pirt 
.and Mann Insuroneo Co Ltd 1924 Rang 

350 , , ^ 

2 V Emprtst Asturanct Corporolton Hi , 
(1905)2K B 281 C A alp 285 pet 
Mathew L J Bntttk Dominions Gontral 
JnsuranciCo Ltd v Dultr (1915)2 K B 
394 C A 

3 See Afartm Imuronct Co Ltd v Grimmer 
(1944)2 All E R 197C A atp 199 

4 Versieherungi end Transport jC G Dangin/a v 
Henderson (1931) 39 Com Cas 154 

1 aEtmcd (1934) All E R P26 C A 

5 Re Eddystone Manne Insurance Co Ex parlt 
\yesierttInsurance‘'Co (1692) 2 Ch 423 
irtalso Law Guaronlee Trust and Aenient 
Society Ltd v Aiuntch Reinsuranee Co 
{(912) 1 Ch 138 Re Law CuatanUe Tfx£ 
and Accident Society Ltd Lioerpool Moig « 
InsuraneeCo Ltd / case (l914)2Ca,f / 
C A 


6 Rn/ifh Dommons General Ittsvesst C*-. 

'* Duder (1915) 2 K B 29,aA- 

7 Sec Home Inruronet Ct^eL. t. Fks^s 

Montreal Put Imjraau Ct^ A. C. 

jq p C 1 / 

,8 See Lamer Rhine cai ed'sr'.^r&rg Tifftrsut 
A//Kuli9t V 179 

C A appfKd ss <snseru Ptn 

Inturante L.t- v Mutnal 

FvtltJsroastCt^£^(lJ^2K,E 461 
tenlsn i'f^sseca Mozne toTvaati Ca ^ 
C A 7«rm 

” , Mvtaa lanTxet* 

V:* 2 Ckxr^tsre**^ '> 

riSr.rvyajG'o.Caj 406 
/*ar«r» 

-Sm f>v4 ba for » 

TaarrucsfCt^ tU x n -S 

taturvweCt (l'<n 
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When a *‘sumg and labouring clause*' is inserted in a reinsurance 
policy jt muse be discarded if found inconsistent with written clauses in the 
policy 1 But in a senes of reinsurance, one reinsurer cannot recover frora 
another even if the policy contains a “suing and labouring clause Thus, 
where A, the original underwriter, reinsures his liability to B and 5 in turn 
reinsures iv ith C and when both the policies contain “the suing and labouring 
clause" this clause will not entitle B to recover from C in respect of payrocn 
whichtS may have to make to A by virtue of the said clause being inscrte m 
first re-insurancc policy ® 


Statutory obligation of insurer to rcinau*’® “~Tnc 
(Amendment) Act 1961 (No 11 of 1961) makes it obligatory 
insurer to reinsure with Indian reinsurers' a percentage not cxcect 
percent of the sum assured on each policy ® 




ooiigaiuij on every 
not exceeding thirty 


12 The lender of money on bottomry or respondentia 
Bouooiry an insurable interest m respect of the loan 


srj/oBsis 


1 Sfopi tht poUty ' ' 

2 Loans oa hUomry and respondtntta 4 Bond must bt hgally paltd 

3 Inttrtsis to be specijitally slated tn 

I Scope —The section enacts that a person lending money 
or respondentia has insurable interest in respect of the said loan fhe ' . 
js'subitantially the same as section 10 of the English Marine Insurance 
1906 


2 Loans on bottomry aad respondentia —Bottomry bond 
instrument whereby 4h« master of a sea going ship borrows money o 
security of th- ship to enable him to preserve the ship or ' 

voyage* Bespoiideciua bond, on the other band is any **''^*^ 
securing a loan on the cargo laden or to be laden on ^ of 

making repayment contingent on the arrival of the cargo at the po 
dcstina'ion* It follows ihaf loans on bbtlomrs and respondentia giy 
to a mariiime risk and hence are the subject of insurance by 
lei^dera 


3 Interests to be speciScalJy stated la the policy —To en 
a claim under a mame policy m respect of bottomry or respondentia 
interests as such must be specifically stated m the policy as a general dese ^ 
tion such as ship or goods would not be sufficient ® But if there be any “ e 
of trade a general description of ship or goods may include loans oa botto j 
or rispo^dcntja ^ 

4 Bond must be legally valid —In Order that an 

recover under^a policy on bottomry or respondentia, the bond must be Sh® 


1 HttlfrnAituraiu* C« tie v P«olt, (1903) 
t K B 37U 

2 Vzttlli V BoUon Meriitt laiuraue Ce 
(IB8IM5CID O 11 C. A CTilicued Id 4 
Bntith Pdm/i“>nt Ctiurel Jnntronee Co 

UJ V pjiJtr (19J5) 2 K D 991 C A 5 
tee al o 11 ttUrit Astu erut C» tte ▼ Poel* 
(19031 IK n 37o St UnH MtUe/vlttaii 6 
Afioo’iitCo Ui V CrKm (!92>)4IT U 7 
n 35C A 

3 Stf S IQIA of the Insursoce Act w 


St* 


•loeadcd by Act No II of 
•Ito Notes under S 101 A in Part 
of the Iniurance 'ci in P*rt I . 

*1 Art 16 of the Indisn Stsmp 
*893 ^ Art 

St* Art 56 of the lodisn Stamp Aa, 
1889 

GUmto Btaek (1763) 5 Barr 139* - 

&/tor»v Chrtrttt. (1784) 3 Dong K, » 
419 
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to be legally valid, t e creating a m^ritirae risk Thus, where the bond 
provides that the money is repayable m anyicvent irrespective of whether the 
property hypothecated is or is pot jlost ,on the insured voyage nothing is 
recoverable under it *• 

13 The master or any member of the crew of a ship has 
Master** and ea msurablc SAtcrest respect of his wages 

men swages r < rl ' ‘ i t ' b ' 

The section enacts that the master of a ship or any member of her crew 
has an insurable interest m respect of his wages The section is substantially 
the same as section 10 of the English Marine Insurance Act, 1906 In 
England prior to the Act of 1906, insurance of wages by any member th^ 
crew, as distinguished fcotp the master, was held invalid on grounds of ^ public 
policy ^ ^ 

14 In the case of advance freight, the person advancing 

the freight has an insurable interest, in so far as such 
^ vance reig t repayable in case of loss ^ ^ 

' The section enacts that an advance freight is insurable A person 
advancing the freight has an insurable interest but such freight is i^nsurablc 
only in so far as it is not repayable m case of loss The section is substantially 
the same as section 12 of the English Marine Insurance Act, 1906 A loan on 
account of freight repayable absolutely, whether or not there is a loss of ship 
or goods does not constitute an insurable interest ® The question as to 
whether the money advanced is or is not repayable m case of loss depends 
upon the terms of the charter party or other agreement under which the money 
is advanced ‘ Similarly, a passenger paying his passage money has , an insur¬ 
able interest in it but the money should be stated m the policy as passage 
money * 


15 

Charges of imurance 


The assured has an insurable interest in the charges of 
any insurance which he may effect 


The section enacts that when a person effects any insurance he shall 
have insurable interest in the charges of that insurance that is to say, he can 
insure the charges of such insurance This section is substantially the same 
as section 13 of the English Marine Insurance Act, 1906 

16 (1) Where the subject-matter insured is mortgaged, the 

mortgagor has an msurable interest in the full 
value tnereol, nna the mortgagee has an insur 
able interest m respect of any sum due or to become due under the 
mortgage , 


I Stmoftixv Hodgson (1832)3 0 & Ad 50 
ffdi'iSoni V Ftnntng (1831)11 C B 51 
Si t>i&jRfe V (1853) \3 C D 

418 

St4 Atnould on Marine Iniuraoee I4th 
Ed S 244 

3 See <41{irt»t v Bristol Marmt Insuronto Co 5 
(1876) I App Gai 20'» H L 

4 See J)t SuvaU \ I tnJall, (1B15) 4 M sad S 


37 Maiiltwd (1821) 4 B 6t 

Aid 582 535 It^ltoa v Aljr-lut 7 E Gi. 
B 633 Drotgt V Saarl Thf/CariMt (1669) 
L R 2 P G 505 } AUisort V Bristol 
Afartnt Insurant Co (1876) I App Cat 
209 H L pp 222, 229 234 
Df/ioon V Homi and Calontol Attvftnei Co 
(1872) L R. 7 G P 341 ' 
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(2) A mortgagee, consignee, or other person having an 
interest in the subject matter insured may insure on behalf of and 
for the benefit of other persons interested as well as for his own 
benefit 


(3) The owner of insurable property has an insurable interest 
in respect of the full value thereof, notwithstanding that some third 
person may have agreed, or be liable to indemnify him m case 
of loss , ^ 1 . ‘ 


srj/opsjs 


1 Scope , 3 Insutahle interest of eoni^nt* 

I Insurable tnlettstso/mortgagor and 4 Person entitled to be tndmMptihj 
mortgagee another , , , 

1 Scope—This section speaks of particular interests of tnortgag'T/ 
mortgagee consignee or other person having an mtercst'inflhe subject miticr 
insured and the owner of insurable property entitled to be indecnnifi d by 
another in case of loss In stating the quantum of interest of those'persons sub- 
section (1) enacts that the mortgagor has an insurable interest in the full value 
01 the subject matter mortgaged, while the mortgagee has such interest to the 
extent of the sura due or to become due under the said mortgage This sub 
section corresponds to sub-section (I) of section H 'of the Enehsb Marine 
Insurance Act, 1906, , 

Subsection (2) speaks of the quantum of interest of a mortgagee, consig 
nee or other person having an interest lo the subject matter insured and 
confers the right to'msure on behalf of himself as well as on behalf of and lof , 
the benefit of other persons interested therein This sub-section correspoods 
lo sub-section (2) of section 14 of the said English Act . 

, , II ( I I 1 > I' (' ' ' * 

Sub-section (3) provides that thc^owner of insurable property 
nisurable interest in respect of the full value of the said property ui spite of the 
fact that some third person may have agreed, or is liable, to indemnify btui ^ 
c^5®ofloss This sub-section corresponds loi sub-section (3) of'section H oi 
the English Marine Insurance Act, 1906 > ‘ ' 


2 Insurable interests of mortgagor and mortgagee —The mortgagor 
of a property having mortgaged same to its full value has insurable interest m 
its full value as, in case of loss he would only be deprived of the property 
but his liability for the mortgage debt would remain to, the mortgagee A 
mortgagor should hold the proceeds of insurance in trust for mortgagee when 
be covenants to insure the mortgaged property on account of the mort¬ 
gagee * ( » 


Where the mortgage intends to insure and in fact insures for himself and 
also for the benefit of the mortgagor, be is entitled to insure for the full value 


1 Asttn V Ce-rfifU (1779) 4 Dro Pari Css 
476 I U^dv Br(t (1867) 13 C D N S 
CCQ where It hmt beea iiid that an tot- 
tnimefit which lo Torin 1< an absotute 
iranifer eao be thowo lo be a morigate 
2. lAiitUtv Ln (IB50) 4 DeC aodSeo. 


106 aip 119 Stem end CUland t Cretmt 
Dxk and Slip U'ay Ca v Starilmi InJf 
ene*Co Cd Craihae (1907) 1 P 116 
121 iw ti\io Lrtj Cd C» V Al*'*^* 
Mortnt Intvreiut Ct {|8d5)52b.T 263 
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of the property, but any amount payable under the policy over and above his 
mortgage debt should be held by him m trust for the mortgagor ^ ^ ^ 


Tn this connection section 72 of the Transfer of Property Act (IV of 1882) 
may be referred where a mortgagee has been given certain right to insure and 
keep insured against loss or damage by fire the whole or any part of the 
mortgaged property Moreover, that section does not authorize the mortgagee 
to insure when an insurance of the property is kept up by or on behalf of the 
mortgagor to the amount in which the mortgagee is by that section authorized 
to insure ' 

3 ! Tnsarable interest o{ consignee —A person in whose favour (goods 
have been consigned and making advances on them has insurable interest in 
respect of the goods so consigned So also an indorsee of a bill-of-lading to 
Whom a general balance is due or a consignee who has a hen at the time of 
loss has insurable interest to the extent of the balance or hen ® Such insur 
ance can be effected both for the consignee or indorsee himself andf’for the 
consignor avenng the interest to be m himself and also in othet party 
interested therein ^ ' 

‘ > A consignee having merely a bare right to take possession at the time of 

loss can recover on a policy only on two conditions, viz , (i) that he,alleges 
the interest m the consignors and («) he proves ^ that the consignors have 
authorised or subsequently adopted, the policy ^ 

I Fven a consignee has an insurable mterestun his commission only when 
he has a binding contract for consigning the cargo to him at the tune of the 
loss ^ 

^ In U S A , a consignee who has no interest in the goods consigned can¬ 
not insure them on hts own account but,a consignee who has made advances, 
or has accepted drafts or bills of exchange against shipments, or has incurred 
liability with respect to, or is in possession of, goods or has power to sell, has 
an insurable interest in them A consignee who has resold goods, has" an 
insurable interest in them before delivery although he has assigned bills-of- 
lading to the buyer ® l 


A factor has an jnsurable interest in 
advances ^ * 


1 /rotng V Pickardson (1831) 2 B Ad 

193 CasWljtnv /'r/rtffn, (1883) U Q, B 
D per Bowen LJ Cantdert v 

‘ Sktddon (1815) Taunt ^14 l7 Chartered ' 
Trutt and Fxeculor Co vt'Lcndoit StoUtth 
AstJranct Corporalion Ltd (1923) 39 T L i 
K fi08 

2 F^jtrerlA V AHi nee' Mortnet Insuranet Co 
(1873) L R 8C P 596 42 L J C P 
305 

3 Ho(/v Herneasile (1798) 1 Bos & P 316 5 

126 E R 924 Hill v Scre'on (17%)! , .t 
BoJ and P 315 Robertion v fiamtlon 
(*811) 14 East 522 Carrulhen v Shtddoa 
(1815)6 Taunt 14 Spudthnd v Pratt 
(1813) 12M andN 16 Hitherlv Carter * 
(1787) 1 Term Rep 745 Cailettaen t 6 
Preston (1883) 11 Q, B D 380 C A at p 

393 pet Bowen L J 

4 Lueena v Craufurd (1806) 2 Boj fii P N 

, R 269 H L per Lord Elder Stagfoot 
V Union Ktarine Inturane/ Co (1866) L R. 7 
1C P 305 atpp 319 320 per Willei 


goods on which he has a lien for 

. I 


J tee also EbiXDorth \ Alltartet Martrtt 
Insurance Co (1873) L R 8 C P 596 
where the Court of Common Pleai was 
equally divided on the ijueitton at to 
whtihcr a consignee to' whom the legal 
property an the goods has not passM at 
the time of the loss can ttcover 
value rn avenng interest id biatciS 
wheiher be should also aver th^ esS 
of others ' 


see Uh ervjtions of Mathew 

Co Ltd V f ^ 

216 at p p max'I 

Camp 543 Bsa-tow ^ V P^J 

owy eI- 

‘’yy'- C», y ' 
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4 Person entitled to be indemnified by another —The owner of 
insurable propert> does not lose his insurable interest’ on the full value oFhis 
property only because some other person has agreed or makes himself liable 
to indemnify the owner m base df loss This is what sub section (3) provides 
Thus, where the owner of a ship- lets her out to a 'charterer under a covenant 
that the latter would, in case of loss, pay the ' owner the full value of the ship 
even then the owner has his right to insure her to the full value, the reason 
being that the owner may not exclusively 'rely on the credit of the charterer 
Similarly, the owner of goods has the Vight to insure them m respect of their 
full value and can recover the loss from the underwriter even though the 
carrier has made himself liable indeomify the owner for those goods agauut 
their loss So also the carrier has insurable interest in respect of the goods he 
agrees to carry‘s' But m these cases the underwriter has the right of subroga 
tion in the rights of the assured against the party liable to indemniiy 
him ® ' 


In U S A , ai carrier or other bailee has an insurable interest in pr 
petty in his custody In general, the owner or part' owner ,of an 
property has an insurable interest under the law of Marine Insurance ’ 

a trustee, cestt que trust, surety, assignee or assignor for benefit uf . 

and the captors of a vessel or cargo may have an insufablc interest » 
neither the master nor the ship's husband ordinarily has an insurable intcre 
in the vessel or cargo by virtue of his position * , 


17 Where the assured assigns or otherwise parts 

-r . * interest in the subject-matter insured, he doe 

not thereby transfer to the assignee his ngh 
under the contract of insurance', unless there be an express or, 
implied agreement with the assignee to that e^ect 

But the provisions of this section do not affect transnnssion 
of interest by operation of law ^ ^ 

SWOPSJS 


1 Seopt ' S ' Bxctpiton, trottsmtssion of 

2 Atsignmtnl of xnttresl u not assign' by optration of law ^ 

mtnt of policy 


1 Scope—The section enacts that where the assured assigns P uy 
with his interest in the subject-matter irsurcd it docs not 
transfer to the assignee his rights under the contract of insurance 
transfer of his rights under the contract df insurance can be made or is , 
deemed as made where there is an express agreement to that cflcct^u s 
intention can be gathered from the terms thereof by implication Tnc 

case in which such automatic transfer can be recognised in case of trans 

Sion of interest by operation of law The section corresponds to section 13 
the English Marine Insurance Act, 1906 


2 AssIgamCat of Interest is not assignment of policy —The j 
illustrates that a marine policy is not an incident to the property insured a 
hence a transfer of the property insured does not as a matter of course eiu ^ 


1 //otmm (l8||)3Catnp 93 

2. S«e Hill V SteSt (1605) 2 Q. U 713 { 
Ctnrto’* C»hfn (1632) 110 L. R. 172 
m »\t<3 lSTittih0 F*»ntn Snnraxt* 

C4 V I C VCfMr C«,9I C 3641 


Dh^ \ Ahfntd Das 1933 Cal 735 

3 •S'm Note* under S 19 infra «■- 

4 Corputjurii SeeuodoiD VoU 44 pp 
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the transfer of a policy to the assignee Thus where he transfers the whole of 
his interest m the property insured before the loss occurs without an assign¬ 
ment of the policy or without an agreement to assign or to hold the policy for 
the benefit of the transferee, none is entitled to recover under the policy ^ But 
the case would be otherwise where he transfers some portion of his interest, 
for instance, where he mortgages or pledges the insured property ® 

In U S A , an assignee for the benefit of creditors has an insurable 
interest in the assigned property, as has also the assignor, at least, if the 
property assigned is of greater value than the amount of his debt ^ 

3 Exception, transmission of interest by operation of law —The 
provisions of the section will have no application when there is a transmission 
of interest bv operation, law, that is to say, when there is a transmission of 
interest by operation of law of the person being clothed with such interest 
becomes cntuled to reco\er under the policy • 

'‘Transmission of interest by operation of law‘ means where the interest 
gets transmitted by operation of law, such as, by reason of the owner’s 
insolvency or death or by reason of an involuntary sale by Court or othcrw>sc 

INSURABLE VALUE 

IS Subject to any express provision or valuation m the 
, policy, the insurable value of the subject-matter 

•^rvalue'* insured must be ascertained as follows 

(1) In Insurance on ship, the insurable value is the value, at 
the commencement of the risk, of the ship, including her outfit, 
provisions, and stores for the officers and crew, money advanced 
for seamen’s wages, and other disbursements if any incurred to 
make the ship fit for the voyage or adventure contemplated by the 
policy, plus the charges of insurance upon the whole 

The insurable value, in the case of a steamship, includes 
also the machinery, boilers, and coals and engine stores if owned 
by the assured , in the case of a ship dnven by power other than 
steam includes also the machinery and fuels and engine stores 
if owned by the assured , and m the case of a ship engaged in a 
special trade, includes also the ordinary fittings requisite for that 
trade ' 

(2) In insurance on freight, whether paid in advance ,or 
otherwise, the insurable value is the gross amount of the freight 
at the risk of the assured, plus the charges of insurance , 

(3) In insurance on goods or merchandise, the insurable 
value IS the prime cost of the property insured, plus the expenses 


1 Acrfb Oil Cob Co V Arthangtl 

hturaneiCe (1B75) L R lOQ B 2l9 
2, Hiiitrlv CaUr ((7S7} I’t'cfCQ Rep 745 
Ahtott V Cmphtl (1779) 4 Bro ?%tl 
100 


Cai 47n 

3 See Pilv V AfrrtAfiRii Sfulual tnsuranc* Ct 
26 Lft An* 391 La^arttt v Cornwn 
width Unra»c*C» 19 Pick 81 


the insurance act is 18 

the^vvhoJ shipping and the charges of insurance upon 

iraj,,. insurance on any other subiect-matter, the insurable 
atfa..!, I nt the risk of the assured when the policy 

attaches, plus the charges of insurance 

SmOPSJS 

1 

2 
3 


Seojte and objtet 
^uiej/or rneasuTing insurabU valug 
^nen tht insurance ts on skip, dtltr-^ 
f^i’tattan of insurable value 
0) /n case q/ jUomjAsft mnei bf 
tis assured 

(>i) Its ease of a ship dnoen bp power 
other than steam owned by the 
assured 

('ll) In M,, 0/ >htp agngiJ t„ a 


special trade ' 
fVhen the insurance ts on 
dsltr/nsnolion of insurable osltit 
When the insurance is on goods or 
merchandise^ delerminatm of 
insurable value 

When the tnsurante is on any olbsr 
subject-matter, dsterrmatm of 
insurable value 
Insurance thargts 
V S A 


of the aitht^Pf object —The section Uys down how the msuraWfi value 
such valuB^ be ascertained The ascertainment of 

clauses fn irt f 4 N Ifr.k*according to the provisions laid downift 
value when Clause (1) speaks of such ascertainment «f 

classified iatrt ** ?” purpose ship has been 

than steam ani?r?'\*^ ‘ («) ship driven by power other 

Jocak oAnsa ” »*» ^ C}auser(2) to {4) 

on goods or m^tcha n freight, whether paid in advance or otherwise, insurance 
be noticed ihafr .n anii on any other subject mailer respectively It nisy 

insurable section expressly enacts that the assured has 

in the charges of any insurance that he may cfTcCt 

deicrfTtnmw^'lf'^^ Section seems to be to lay dov/n the procedure for 

also m unvalued policy 3*^^ 

to be apDortioned^ valued policy where the valuation is not conclusive or hiit 

the obieet of policies on ship or goods it is generally assumed that 

the\vcnt of loss, m the 

insured advtfntur#* k bavc occupied if he had never embarked oa the 

apply to assuDiplion cannot, from the nature of the case, 

on ship or goods Prohts, coramissions, freight, etc , nor to valued policid 

Act. *be Enghib Marine Insurance 

the msnrable value -The rules for dctcrminia§ 

exorcss Drov«To this section^ But the rules are subject w any 

expSs £Sv ! «n^ »«> 'vhere there is an 

th« Dfov^ ' kJ". policy as to how the insurable has to be deienomed 

vshcrrihl Vlu^.^ bercsoricdto in determining the insurable value or 
adhered m tL ?k 1. !!»” '*Pf«sW given m the policy, that valuation has «o be 
rules laid dnwn of any express provision or valuation in the policy 

rules laiu down in the section have to be followed 

I tUUburr»U«*ofE»>5UDd StmotxJs 3td Ed . p 127 
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3 When the insurance is cn ship, determination of insurahU 
value —Such value is the value, at the <»mmcncement of the risk, of the ship 
including the following (al (i) her outfit, (ii) provisions and (in) stores for the 
officers and crew , (6) money advanced for seamen’s wages, (c) other 
disbursements, if any, incurred to make the ship fit for the voyage or 
adventure contemplated by the policy, and (d) the charges of insurance upon 
the whole 

(i) In case of owned Offur^d •~Sucn value, besides what 

has been stated above, will also include (d) the machinery, (b) boilers, and (f) 
coals and engine stores 

(«) In ease of a shsj) dnoen by power other than steam owned by the assutei — 
Such value besides the value of the ship including outfit, etc , stated above, 
will also include (a) the machinery and fuels, and (b) engine stores 

(ill) In east of ship engaged tn a special trade —Such value besides the 
value stated above, will also include the ordinary fittings reauisite for that 
trade 


The expression “at the commencement of the risk” should mean at the 
commencement of the risk at each stage of the voyage 

The word “outfit*’ in whaling voyages includes the fishing stores of the 
•hip employed, that IS to say, all the instruments and apparatus requisite for 
taking the fish and preparing and bringing home the proceeds * A ship 
employed in the Black Sea gram trade, separation cloths and dunnage mats 
are included in the term “futmtute” * 

4 When the insurance is on freight, determination of insurable 
value —When the insurance is on freight, whether such height is paid in 
advance or otherwise, the insurance value is the gross value of the risk of the 
assured plus the insurance charges This is what is provided in clause (2) of 
this section which corresponds to section 16 (2) of the English Act and the law 
before the latter Act was the same 3 A charterer subletting the ship is entitled 
to recover the whole freight and the freight which he would hive to pay 
to the shipowner should not be deducted * 

5 When the insurance is on goods or merchandise, determination 
of insurable value —When the insurance is on goods or merchandise the 
insurable value is ^i) the pripic cost of the property insured, plus (ii) the 
expenses of and incidental to shipping, and (lu) the charges of insurance upon 
the whole 

The words “prime cost” mean the prime cost to the assured at or about 
the time of shipment, or at any rate at some lime when the prime cost can 


1 Htllv Petun (1807) 8 Fast 37S stp 37$ 

2 Seef/ogflMhv Wdker (\900) 2 Q, B 283 

C A ifi alto Peddttk v tndtmntly Mutual 
Mortat Insurant* Co (18951 I Q, B 836 3 

affirmed (1895) 2 0, B 3R0 for bunker 
coal ard stores ^no Livtrprol Eatihm 
Firry and Houl Co Ltd v Oetan AetiJinl 4 
and Guarantti CorpoToiion Ltd <1929) 3S 
Com Cas 37 C A for anchoii and chains 
tovfhicha coal hulk was moored 


Shipping Co Ltd V Commitctal Vnion Astur 
anctCo Ltd (1913) K B 161 (1943) 

I All E R l62 for flying boat 
Forts* V Atpinall (1811) IS Fast 323 
326 Pflimsr ^ Blaekburn (IB22) 1 Btng 

Slaltt Shipping Co v Empnts Astur- 
anti Corporation (1907) I K B 259 affir 
med on appeal (1908) I h. B 115 UA 
ptr Cbanoell, J 
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be TCtisonably deemed to represent their value to their owner at the date of 
shipment * 

6 When the insurance Is on any other subject matter, delermina 
tion of insurable value —When the insurance is on any other subject raatttr, 

other than those enumerated above, the insurable value is the amount a c 

risk of the assured when the policy attaches, plus the charges of insurance 

7 Insurance charges—The mode in which 

insured is as follows If the premium of insurance, together with . 

and other charges of insurance, amount to r per cent, and if the possi « ^ 
amount to a sum S. then the total amount required to be insurea wou 

a 

^ I00~r 

8 U S A— InU S A a JUpuUtion fmng m advance the value or tht 

insured’s interest IS, in general, conclusive within the limits of the p 
fffeci of such stipulation But if the policy is not valued, the real 
property insured or of the insured a interest must be shown In 
the value, o/a her value is to be taken as 

nsk including stores wages paid m advance if such payment ** 5“ jj,g 
the insurance premium and the commission on such premium, 
value of the goods it the time and place of shipment has been reg 
controlling in determmnig the amount of loss or the prime . j{,g 

value of the goods at.cording to some authorities or the 


bnei 


tune and place of shipment according to other authorities 
value is the gross amount of freight contracted to be paid ® 

DISCLOSURE AND REPRESENTATIONS 
19 A contract of m irme insurance is a contract 
. upon the utmost good faith, and if the u 
WX?"”” good fa,th be not observed by either par y, '"e 

contract may be avoided by the other party 

Contract of marine insurance is a contract ubtrrmMjidif 
contract the principle is that no party should voluntarily furnish to 
any information which although known to him but not known 
even though such information if received could have mflucoceci tn j 
of the other In such eases the parties are supposed to be on eq 
understanding and experience and each is supposed to trust to oi 
and judgment and therefore unless there is a duty on the part 
them to disclose to the other party fact within his Knowledge that o 
complain of the silence of the parly, though it be as to facts Ukciy 
his Willingness to enter into the contract 

But a departure is made from the g«*neral rule of taveat J” all 

insurance contracts When a duty is cast upon the assured to a 
material facts known to him but unknown to the insurer, he is j_,,Q 50 f, 

the latter everything which may be supposed likely to affect his Jh g 
such 1 contract is technically called a contract ub$rr\ma fides 

The f undam^ntal pnnciolc ofa contractor marine ^ ’ 

IS a ontract uftrrrtma ihatns such contract ' ‘‘‘* ” 


marine insurance « „nnA 
is based on the utmost gow* 


IVitli'imi V AllanUt Aisvro/ie* Co LtJ 
(1913) I K n 81 C A »i p 102 fvr 
C eeti L J 

Amoultl CD Marine ImuttnCc tSthCri 


Sf 362 363 . ,132 

5/»46 Corpus Jufj* Se'-oodus pp 
1136 
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faith of the parlies and if either party fails to observe the utmost good faith, the 
contract can be avoided by the other party This principle has been enacted 
in the section which corresponds to section 17 of the English Marine Insurance 
Act, 1906 Thus even where a contract of marine insurance is concluded 
by the acceptance of the proposal and at the time the assured knew of the 
loss of the properly insured the underwriter has his right to avoid the contract 
Similarly, where a underwriter knew that the insured ship had safely arrived 
at the time when the insurance is made, the assured has the right to avoid the 
contract and is entitled to the rctuin of the premium ^ 

In U S A , a contract of insurance is a voluntary commercial contract 
governed by the rules which govern other contracts It is a conditional, 
personal contract both executory and executed Being a voluntary contract, 
as long as the terms and conditions made therefore are not unreasonable or in 
violation of legal rules and requirements, the parties may make it on such 
terms, and incorporate such provisions and conditions, as they see ht to 
adopt It has also been said that insurance policies are traditionally contracts 
ufrefTima Jidts ^ / 


20 (1) Subject to the provisions of this section, the assured 

. must disclose to the insurer, before the contract 
Diicioiure by taiure concluded, every material circumstance 
which IS known to the assured, and the assured is deemed to know 
every circumstance which, in the ordinary course of business, 
ought to be known to him If the assured fails to make such 
disclosure, the insurer may avoid the contract 


(2) Every circumstance is material which would Influence 
the judgment of a prudent insurer m fixing the premium, or 
determining whether he will take the risk 


(3) In the absence of inquiry the following circumstances 
need not be disclosed, namely ,— 

(а) any circumstance which diminishes the risk , 

(б) any circumstance which is known or presumed to be 

known to the insurer The insurer is presumed to 
know matters of common notoriety or knowledge, and 
matters which an insurer in the ordinary course of 
his business as such, ought to know 

(c) any circumstance as to which information is waived by 
the insurer , 


(d) any circumstance which it is superfluous to disclose by 
reason of any express or implied warranty 


Carttr v Boihm (1766) 3 Burr 1905 1909 
P*T Lord Mansfield, C J 
Sec Jonii V Banfcfri Lift Co G G A. N G 
131 F 2d 939 Gaits v Ctapel CatuaUr Ca 
of Amtrten C G A Cal 120 F 2d 925 
SiooTt V Pilot Lift Insmenct Co C G A S C 


F 2d 197 IiaactoH Iron Works V Oetan 
wiJtnl & Guarantit Corporation 19l Wash 
*21 Lolthms Insmanei Co , Ui v Bill 
Padmawati I L R (1%1) Pooj 353 J 
63 Punj L R 251 1961 Punj. 253 
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which IS not 


(4) Whether any particnlar circumstance, which is 
aisclosed, be material or not is, in each case, a question of fact 

(5) The term “circumstance” includes any commumation 
made to, or information received by, the assured 


STUOPSIS 


ftghif 

0»0 TitU io thtproj^trtj 
MotttiaUi^,aguistun o/feti 
MoUtrs not maUrtel nai ro w 
elojvri 

Somi tnslancet of mattifi w* 
mattTfal 

USA 


1 Scope 

I MiKrotl „ centhiti 

a tirtumKonM, mioninpc/ 7 

’ ^''■WTOfonK cftimiif to bt humn 8 

the assured 

5 Prudent insurer, test 9 

6 at, malenaf) 

to Ovir-tntuTanci jq 

(u) Foils qffttUng jubrogahn 

cnjoim on the assured to duciwe tKiy 
ordmarv to him or is deemed to he known to him in tjn 

contraer^ arse of business to the insurer lest the latter may avoid the 
insuratiee““de before the contract of oisrine 
out 111 mSub-section (1) „ mandatory and the failure 10 carry 

at the ol!r^ r JZcontract vmdabl 
1 inc option of the insurer 

that ivlmtheJ 'iroumstancc is material sub section (d) ni" 

W to W1 of Lh., ri AT' " or not is a question of fact and c aoi s 

Su^iction ’Pook of circumstances which need not be discto'd 

made to or lifL' '""*"0‘he terms •‘circumstance” any communication 

maoe to or information received by the assured 

Act, 1906 “‘'‘he English Marine Insurance 


2*. 


itt/ru * conelnded —Sec Notes under section 

material meaning of—A circumstance will be 

the memmm ?TV '‘"‘®'‘'""“''J'‘dgmcnl ofa prudent insurer m Bsiog 
IS m each whether be will take ibo risk, and its materiahty 

a not mat ^.,1 i.''.'*,"'!!!’®? ‘’^1^'='’ ’ ' ' whether a partioulax eircumstancc « or 
of that case “s to be decided with the particular facta and circumslances 

by him”ifl ‘ho onnorod or every information received 

ny nim uill be a circumstance” withm the meaning of the term ‘ 

insure^risSmhS't^r.r deemed to be known by the aesoted-Tbe 
assured that the tan o”otne as the basis of the contract between bun and ibc 
S a«umd ha, S every material fact of wbjob 

S wiU lal,, orbus.ness ought to have knowledge 

petemand h^ne, , "''«ures by the employment of com 

rSiu me^rihe ® the ordinary channel! of inlelh- 

geoce m use m the mercantile world all due mformatioa as to the subject 

1 ^Pu^«™r V 7f>»?«l»«lW»v, C Hi 56 Bom L. R 3»1 1S54 Coo it?. 
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matter of the msuran.ce The material facts are as to the subject-matter, the 
ship and penis to which the ship is exposed but the name of the assured need 
not be disclosed unless asked for,* 

5 PrudeM insurer, test —Sub-section (2) provides that everything 
IS material which will guide a prudent insurer in fixing the premium or 
determining whether he will take the risk 

In determining the question whether a particular fact is one which is 
material and as such should he disclosed, the test to be applied is not what the 
assured thinks,* or even what the insurers think,® but whether a prudent and 
experienced insurer would be infiuenced m his judgment if he knew of it * 

6 What circumstances are material’—Apart from the prudent 
insurer test as stated above, it is not every circumstance which increases the 
risk that is material but there must be a probability that the insurer would 
attach some importance to it in assessing the premium ® A state of circum¬ 
stances IS not material simply because it causes the loss in question ® In deter¬ 
mining whether any given circumstance is material, one should consider the 
circumstances existing at the time when that circumstance ought to be 
disclosed, 1 1 before the contract is concluded, and not their results ^ 

Circumstances may be material either because they render the subject- 
matter insured exceptionally liable to destruction by the peril insured against 
as stated in Bupe v Turntr,^ or because they indicate that the proposer is not a 
person whose proposal may be accepted as a matter of course without cartful 
consideration The latter circumstance relates to “moral hazanJ”, and tbs 
assured is bound to disclose (») previous losses and claims under ctesr 
policies® , (»0 any changes of name on his part*®, and («i) his nationally 
racial origin 

A mere ignorance of materiality and not the ignorance cf 
circumstance will be no excuse to the assured even though be zi: 2 r bsrr sszsd 


1 Glotgow Atfurontt CorPoraUen v & 

Ctp 0911) tot L r 2b* at p 257 /w 

ScTUtCon J Haliburv s Lav/i of 

El gland &icaonds 3rd Ed Vol 22 
P 112 

2. Lxnd€nan v Dtsborough (1826) B D and C 
58fi pfr Bayley J at p 5*12 and per 
I mledalc J at p 5*13 Dolgliift v Jorvi, 
(1850) 2 Mac and G 2J1 Batrjv 
M867)L R 2Q,B 595 fi07-8 ptrCock 
Burn C J London Asiuraneo v ManSfl 
(187*1) 11 Ch D 363 368 MR. 

Bt lagrr and Guardtan (l912ll0aUT S 
44-45 per Channell J Braarjli# r Caei. 
bill (1880) SApp Gas <125 954, 

Blarkbu '« Dtoaekimb v National 
0*137) 3 All P R 19 22 Per F,nl„ | 

3 5«»Cockfaurn O I in Botu * 


(1867) L. R 2 Q, B 59j Sens.- 


Glasgow Asswam \ 

L T 254 257 ^ 

+ Penitr (1874; L & «iO ? 


(1816) Hot! V? T. Fcrfj 

Il833)6a^ *• 

C Lnln.1’^ I w laJZ. 3 ^. 

4H*»rerea:=*sbis2; 

I 

' (IMI) 18-5 

Jsrr, 

^ u. u S-SIT-_ « 
f253J5 4- • 

Usrroes star <5^ , 

Was?^ 

Pdiad^Ll 
T i'srtjdi, n:^:^ 
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iti perfect good fatth ^ It is of no consequence whether the oimuioa to 
communicate a material fact arises from intention or indifference or nmtale, 
if the assured knew of the circumstance in question * 

(») Ooer-wjurance —Deliberate and intentional over insunncc has been 
held to be a material fact which should be disclosed, specially where the 
policy 18 a valued one ^ Even m case of an unvalued policy over msuraace 
may be a material fact * 

(it) Facts offtcting subrogation rights —Facts affecting the right of suhroga 
tion of the insurer may be material * 

(ui) Title to the properly —In America, the Courts have regarded pohcies 
without interest as contrary to public policy * 

7 Materiahty, a qaestioa of fact—^Thc question of roateriahty'** 
pure question of fact in each case ^ Hence the decided cases give no more 
than an indication of what conclusion a Court or arbitrator would reach w 
any particular case * 


8 Matters not material need no disclosure —There are 
circumstances which, m the absence of inquiry, need nut be disclosed 
circumstances arc (a) any ctreumstaoce which diminishes the risk, (») 
circumstance which is known or presumed to be known to ths ll 

any circumstance to which information is waived by the insurer, and (»/ ® r 
circumstance which it is auperfiuous to disclose by rcasonof any *^P^^** 
implied warranty These excepted circumstances are taken from the judg®® 
of Lord Mansfield in Carter v Boeha ® 


9 Some instances of matters not material —(«) A circumst* 
which diminishes the risk or a circumstance which may fairly be assume 
be known to the underwriter ^ 

(li) General topics of speculation, such as natural or politic®^ 

perils 

(im) Any estimate formed by other underwriters of the risk or that they 
have declined 


1 

2 . 

S 


4 

5 


Joir V Lea Vman <!9a8) 2 K B 663 
Hapev Dt Roneemeni (1929) 34 Com 
C%\ 291 298 

Prmdfoe* V Monlifuiri (1867) L. R 2 
Q^D 5tl 519 Btaikivrnv ttjort (1687) 
t2App Cat 531 537 54] 
ienxinv Ptnitt (1874) L. It 9Q^B 531 
HefJ V Di Ronstmenl (1929) 31 Com Ca« 
291 , ttaeuv Itatu (1034)46 LI L It 
13J Bfttlen v Heyal (1866)4 F «o4 F 
905 7Twif«»* end MariTU htvrent* 

Co Ltd V Gvnford Shp Co Lid 
SeKlfttrn Marin* Matael tnnrmt* Astottattea 

V Ship Ce LU (1911) A C 529 
Uillwml V AllanliC Autranu Co Ui 
(1933) IK B et a A 

Th^t ant Mtrui Marint lanrmet Co 
Ud V Gviford Sh'P Co UJ npta HofJ 

V D# (1929) 34 Com Cat 291 

tapia o^MKf of joodi making a ipeciat 


contract with a earner relieving ht® 
all liability 

. Mernotk v Datu (1881) 104 ^ , L r (3 
f Andtrtm'i Ftt^reld (* 053 ) 4 H 

V a^K omacbaj 

22 Gltcktman v Leneashtr & ^ 

(1927) A O 139 144 ^ 

Uunedm „ rji 

Afvrriion V Afui^ort C 

Lindmans DttioroJgh (1828) BB 
586 

(176S)3Burr TO5 e?!, 

I f.r#rv T„S>r (1B61UF “ 

ptr Erie G J ,,/> 

Corfrrv Bothn |17C6)3Curr 
er Cp V BlunJ*lt (1896) | a C * 2 ^ C' A. 

£r^it£f C« V Slraitt liir/ranti *'*,'^^1 
to T L. K 517 a A 

CofCtfMrtWfl Ud V iitltiont Sjmtodtfo 
&,(I9U) leCocmCaa 109 119 
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(irt information being the subject of warranty, • g , m a voyage policy, 
the information relating to the ship’s unscaworthincss ,t 

(p) the name or the previous history of the master of a ship is not in the 
ordinary circumstances, material ,* 

(ci) the state of the goods that they arc damaged 

(pu) the apprchensioas or opinions of foreign correspondents ,* 

(cm) where a fact is a matter of inference and the materials for drawing it 
arc common to both parties / 

(tjc) the general usage of trade to which the insured adventure 
relates ® 


(j) a general and notorious practice of inserting a certain clause in a 
particular kind of mercantile contract even tending to increase the risk / 

(xi) where the underwriter waived the disclosure of a particular matter 
while accepting the risk at a very high premium ® 

10 US A—The general rule that a representation is material where 
it would influence the judgment of a prude It insurer m fixing ihe premium 
or in determining whether the underwriter would undertake the risk has 
been applied to marine insurance in U S A 

Inquiries made of insured must be truthfully answered and the fact of 
making inquiries implies that the underwriter considers the matter material 
to the risk ^ Various representations have been held under the particular 
Circumstances involved to be maleriat such as representation as to the age, 
equipment, earnings, and particular condition or rating of a vessel or represen¬ 
tations as to anything which concerns the state of the vessel at any particular 
period of her voyage In a voyage policy, a representation as to the situation 
of the vessel or the time of sailing is material 


Sihoolbrtd-v J\u't (1782) I Parks Marine 
Insuiance Bih Ed 493 Hayuool v 
PoitgiTS (1804) 4 East 5^0 Biekjsilk ▼ 
Sydtboiham (1807) 1 Camp tlC 
rhamtt and Mtruy Marine InSuranee Ca 
nd V Cunfordshp Co Ltd (1911) A C 7 
529 H L 

Beydv Dubon (1811) 3 Camp 143 doubted 
in C<Jf V Monttjtore (1864) 5 B S 408 
423 also Cr«nftill V Federal Intmeate 
Co Ud (1927) I K B 65 C A (any 8 
unusual circutnstance relating to the 
cargo must be disclosed but not the con«c 9 
quences Vfhich naturally follow froio ibe' 
facts which be discloses unless ihe under 
writer inquires as to those con equences) 
tee also Canlirre Meeeanteo Brtndwro v 10 
ponton (1912) 2K.B 112 affirmed (1912) 

3K B 452 C A 

Dtllv Bell (1810) 2 Camp 475 479 
Bates v Hewitt (1867) L R 2 Q. B 595 
tsOS perCockbutn GJ Gandy v Adtlcidt 
IntUTonte Co (1871) L R 6 G B 746 
Canlitfe Mttcentco flriniisinj v Janson 11 
(1912j 3 R B 452 C A 
lallanctv Dewar (18r8) I Camp 503 
On^ur V Jennings (1800) 1 Camp 505a 
101 


fCtngslonv hntbbt (1808) 1 Camp 508n 
Solv'idor ¥ Hopkins (1765) 3 Burr 1707 
Freeland \ Choer (IP06) 7 East 457 Da 
Costa V Edmunds (1815) 4 Camp 142 
ilnoaUv Bell (1821) 5 B &. Aid 233 
Sohaderv Hopkins (1765) 3 Burr 1707 
The Bedouin (1894) PICA Aspar & 
Co V Blundell (1896) 1 Q, B 123 C A 
Chorltswoilh y Faber (1900)5 Com Cas 
408 

roart V Martineou (1782) 3 Drug K B 
I6l 

Bella S S Co V Insurance Co of North 
Amenta C G A Md 4 F 2d 570 Kerr 
V t/aion Marine Insurance Co l®4 U S 
635 

MiUer V Riusel IS C L 309 ft athen v 
Pabhe Fire Ins Co C C A N Y 61 F 
2d 962 Coles \ Marine Irsuraree Co C 
C Pa 6 F Cas No 2 988 Htggie v 
<4inrncort Lloyds D G 111 14 k 143 

Bellas S Co V Insurance Co oj AorlA 
Arreriea supra 

Catlngha’i v Atlantie Insurance Co 1 Edw 
t4 Baxter \ Jiew England Insurance Co 
C C Mass 2F Cas No 1 127 



832 


THE INSURANCE ACT 


But statements as to the nature of the cargo and amount, where she wjj 
not overloaded were held to be immaterial under the particular circumiunces 
Under certain circumstances, statements as to the value ofa vessel hive b en 
held material 2 while under other circumstances such statements were held 
im natcrial ® A representation as to a matter of fact is true if it is subsWa 
iiallv, although not literally, correct» and a promissory representation is not 
falsified if It IS substantially complied with * 

21 Subject to the provisions of tlie preceding section as to 
tircumsiances which need not be disclosed, wner^ 
an insurance is effected for the assured by an 
agent, the agent must disclose to the insurer 

(а) every material circumstance which is known to hi^ 

self, and m agent to insure is deemed to knowev y 
circumstance winch, in the ordinary course ol u 
ness, ought to be known by, or to have been com 
nicated to him , and 

(б) every material circumstance which the 

bound to disclose, unless it comes to his Know s 
too late to communicate it to the agent 

smopsis 

I Scope 4 Broker employed but Sjj 


1 Scope 4 Broker employed but anotnn 

2 Agent effecting infurance, dtfclosure effecting insurance non nt 

by him by the latter, effect of 

3 Agent acting through intermediate 5 Lloyds' brokers 

a tni or agents 

1 Scope —This ssction enjoins a duty on an a^ent effecting a 

of marine insurance for the assured to disclose to the insurer JTscIose 
circumstance known to himself and which the assured is bound to * 

The knowledge of the material circumstance is imputed to the 
he ought, m the ordinary course of business to know or which ought 
hcen communicated to him But a material circumstance which comes 
knowledge of the assured too late to be communicated to the agent, t e 
has no duty under this section to disclose This section corresponds to sc 
19 of the English Marine Insurance Act, 1906 

2 Agent effecting insurance, disclosure by him—An 

mg an insurance for the assured, i# his principal must disclose 

material circumstances which the assured if he had himself effected the » 

should have disclosed The failure of the agent to discharge this duty na 

effect of avoiding the contract Non-disclosure of material 

the assured agent is fatal whether it was made with the knowledge and co 

of the assured or not ® _ 


1 Brytnlv Ouatt tmuranet Ce 22 Pick 200 
Htarn v EquilahU Sajtly InSuraitt 0 Co C 
C Mai* II F Ca* No 6 300 

2 Billa ^ S Co \ IntUTonct Co of Jkoith 
Amn,<a C C A 4 F 21 57i> 

3 Hodtton V tforifu Insuranc* Co AUxondrta 
D C 5Cr*nch lUO 


trim V Sta Insuroncf Ce 22 Weod ^ 

PaulFir,(3McTine Jns Co y 

Frinl Co C C A N Y 269 F tVJ c 

in Corpui Juris SecondoJ Vol « 
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Where an agent who shipped goods did not telegraph to the principal 
intimating the loss of goods when he came to learn of it for the fear that this 
might prevent the principal from insuring the goods and the principal insured 
them On an action it was held that it was the agent’s duty to s-nd a 
telegram and an insurance effected by the principal after the tune when he 
would have received the telegram was to be avoided on the ground of non¬ 
disclosure of material facts' 

The principle enunciated m C/ndf/M* v ICtng,^ and Strtdiey v tupenal 
Marine Insuranu Cti ® was that when an agent whose duty it was to keep 
his principal informed omitted, without any fraud on the agent’s part to 
inform the assured of an occurrence causing an average loss, and thcrebv 
the principal was prevented from disclosing the said occurrence, the 
insurance was not wholly to be avoided but its consequence would be that 
the underwriter could not be made liable for the average loss But those 
decisions were disapproved in Blathburn Law Co v Vigors* 

3 Agent acting through intermediate agent or agents —Where 
an agent is employed to effect an insurance but he, instead of effecting same 
himself, acts through some other intermediate agent or agents and the insur¬ 
ance is effected through the agency of the latter, the non-disclosure of any 
material fact wilhm the knowledge of the latter will have the effect of 
vitiating the policy * 

4 Broker employed but another broker efitectiog losuraace, non 
disclosure by the latter, effect of —Where a broker is employed to effect an 
insurance on a particular risk but he fails to do so and it is etfected by 
another brokrr, non disclosure of material circumstance bv the latter and the 
principal unknown to both of them but known to the first broker cannot have 
the efiect of avoiding the policy as the knowledge of the first broker cannot be 
imputed to the principal ^ 

5 Lloyds’ brokers —Lloyds’ brokers arc generally the members of 
Lloyds and contracts of insurance arc effected through such brokerj Tlicy are 
agcnis of the assured and not of the undcrsvrjlcrs ’ The broker himself is 
liable for the premium to the underwriters according to the special custom of 
Iloyds and hence the broker has a hen on the policy m respect of premiums 
paid and is regarded as an agent of the insurer for the purpose of receiving 
the premium* But the agents appointed by the Corporation of Lloyds arc 
not agents of the under writers ® 


l P oudJe«l \ bfenUjicn (t&6'7) L R 2 
0,11. 511 tft also Leie & C# v 

lirotf (!887) 12 App Os 5^1 H L. 
LtnJ«n Gtntrol Imvfmtt C 9 v Central 
Monnt Vnier-Knlnt (1921) 1 

K.B 104 

2. (181)) IM 6t. S 35 
S (I87f.) lah D 507 
4 (1187) 12 App Cat 531 H L I^rd 

HaUbury t-C and Lord Watsorr 
5. nation (IC88)2I Q. IL T* 

144 DtmJtfJ (1111)14 

4*H F* Ch Tiervi ery{ Mtrtrt 

bitniH ImttrotciCa Lti v GttnfoJ 

CtCa la (1911) A C 529 11 L. Cited 


B «eWzr<i taw Gf Ca v lieor/ (18«71 12 
App Cas 5)1 H L nffre 
Fmprittv BirtTing ( 1005 ) H t. I •‘t 
IO7 fo Krortedy J t If* *1^* ^ > 

(1929) sin U » *1. Idl 

Scnition 1^1 (1*1*1) 

84 LI LK 51M iCiUttn \ 5lei« (192^ 
10 IJ U It fOi f*r ■nrx-ep'i'sn 
Ser AflV I » Forirtr ))^I})4 Tx'bH^ 
541 Lifi r frt. A *.. 

{IWI4) 12S L T Z'l 
»4,»,„* Afftfoki 

P»'/ffWr ' I } S* L T V* 
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But statements as to the nature of the cargo and amount, where she Wis 
not overloaded were held to be immaterial under the particular circutmtinces* 
Under certain circumstances, statements as to the value of a vessel hive ben 
held material ® while under other circumstances such statements wcrehcld 
immatenaP A representation as to a matter of fact is true if itissubstan 

tiallv, although not literally, correct , and a promissory representation is not 

falsified if It IS substantially complied with * 


21 Subject to the provisions of the preceding section as to 
circumstances which need not be disclosed, wherv 
effeain^^imuJancr* ^n msurancc IS effected for the assured by an 
agent, the agent must disclose to the insurer— 


(а) every material circumstance which is known to i 

self, and in agent to insure is deemed to 
circumstance which, in the ordinary course oi u 
ness, ought to be known by, or to have been com 
nicated to him , and 

(б) every matenal circumstance which the 

bound to disclose, unless it comes to his know S 
too late to communicate it to the agent 


sr/fopsjs 

1 Scope 4 Broker employed but 

2 Agent effeettng tmurance, dteelosure effeettug tnsutones non at 

by him by the latter e£^ett oj 

3 Agent aeltng through tnlermedtate 5 Lloyds* brokers 

a enl or agents 

1 Scope —This section enjoins a duty on an a^ent effecting a 
of marine insurance for the assured to disclose to the insurer every m 
Circumstance known to himself and which the a«5urcd is bound to 
The knowledge of the material circumstance is imputed to the 

he ought, in the ordinary course of business, to know or which ought o 
been communicated to him But a material circumstance which comes 
knowledge of the assured too laic to be communicated to the agent, 
has no duty under ihis section to disclose This section corresponds to s 
19 of the English Marine Insurance Act, 1906 

2 Agent elTecting losurance disclosure by him—’An 

ing an msurancc for the assured, i #, his principal, must disclose 
material circumstances which the assured if he had himself effected j[,g 

should have disclosed The failure of the agent to discharge this duty n 
effect of avoiding the contract Non disclosure of material 
the assured agent is fatal whether it was made with the knowledge and c 
of the assured or not ® _ 


1 Brytnl'/ Odan Injurentt Ca 22 Pick 200 

l/iorn V rquilabU JnturanttCa C 

C, M*i* 11 V C*» ^o 6 300 

2 il ({a r 5 Co V tniMTonti Ca a/ JVortA 
Amnita CCA Ml 4 F 21 57J 

3 HaJitanv Marina lusifT ntt Ca Alaxanitta 
D C SCrAiicb lUO 
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Where an agent who shipped goods did not telegraph to the principal 
intimating the loss of goods when he came to learn of it for the fear that this 
might prevent the principal from insuring the goods and the principal insured 
them On an action it was held that it was the agents duty to s-nd a 
telegram and an insurance effected by the principal after the time when he 
would have received the telegram was to be avoided on the ground of non¬ 
disclosure of material facts *■ 

The principle enunciated m V Ktng,'^ and Stnble^y v hr penal 

Mount Insurante Co® was that when an agent whose duty it was to keep 
his prlnclp^l informed omitted, without any fraud on the agents part, to 
inform the assured of an occurrence causing an average loss, and therebv 
the principal was prevented from disclosing the said occurrence, the 
insurance was not wholly to be avoided but its consequence would be that 
the underwnier could not be made liable for the average loss But those 
decisions were disapproved m Blackburn Low Co v Vigors * 

3 Agent acting chroagh intermediate agent or agents —Where 
an agent is employed to effect an insurance but he, instead of effecting same 
himself, acts through some other intermediate agent ur agents and the insur¬ 
ance is effected through the agency of the Utter, the non-disclosure of any 
material fact within the knowledge of the latter will have the effect of 
vitiating the policy “ 

4 Broker employed but another broker efiTecting insurance, non- 
disclosure h> the Htter, effect of —Where a broker is employed to effect an 
insurance on a particular risk but he fails to do so and it is effected by 
another broker, non disclosure of material circumstance bv the latter and the 
principal unknown to both of them but known to the first broker cannot have 
the effect of avoiding the policy as the knowledge of the first broker cannot be 
imputed to the principal ® 

5 Lloyds’ brokers —Lloyds brokers arc generally the members of 
Lloyds and contracts of insurance arc effected through such brokers They arc 
agents of the assured and not of the underwriters’ The broker himself is 
hablc for the premium to the underwriters according to the special custom of 
I loyds and hence the broker has a hen on the policy m respect of premiums 
paid and is regarded as an agent of the insurer for the purpose of receiving 
ifie premium * But the agents appointed by the Corporation of Lloyds are 
not agents of the under-wnlcrs ® 
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22 (I) Every material representation made by the assure! 

„ j or Ins agent to the insurer during the negotia 

t.ons for the contract, and belore the contract 
is concluded, must be true If it be untrue t e 
insurer may avoid the contract 

(2) A representation is material winch would influence he 
judgment of a prudent insurer m fiving the premium, or 
mining whether he will take the risk 

(3) A representation may be either as to a matter of 
or as to a matter of expectation or belief 

(4) A representation as to a matter of fact is true, 
subsiantially correct, that is to say, if the difference betv^ee 

IS represented and what is actually correct would not be con ^ 
material by a prudent insurer 

(51 A representitjon as to a matter of expectation or beie 
IS true if It be made in good faith 

(6) A representation may be withdrawn or corrected 

the contract is concluded ^ 

(7) hether particular representation be material or n » 

IS, in (ach case, a question of fact . 


sr/rops/s 


10 


8 RtpremtaUon os to j 

9 RtprtsentaUon to stotral oai 

of « /"'■ 

rjfect oj 
1 ’ 


Matgriol reprtsentaltoo 
12 RspJtstnlalxon in answsr to wjuh/ 

li Question of matortality ^ 

sentation, a question OJjf' . 
Representation, its withdrOMOl 
correction 


1 Scope and object 

2 Representation, meaning of 

3 Representation mhtn not true, effect 

A 

4 Refitesenlation classification of 

Positive representation 

5 Misrefiresentalion 

6 Aiisrepreientation, its effect 

Contract 

7 Representation as to belief and 

expectation 

1 Scope and object —The section speaks of material 
made by the assured or his agent to the insurer during "®^°**^** ..^ta 
contract and before the contract is concluded It enacts that such 
tion must be true on pain of its being avoided by the insurer if t,j, 

untrue The test of determining the niatcrialiiy of the representation 
been laid as »n the case of material circumstance to be prudent 
The section also cUsiifics the representation into two classes oitt , (i) . gf 

tion as to a matter of fact and (ii) representation as to a tiy 

expectation or belief The former will be true when it is 

correct and the latter when made m good faith The section further pro 
that a representation before the contract is concluded, can be withdra 
corrected The section also enacts like the material circumstances tna 
ques ion wh-ihcr a particular representation is true or not will, to each • 
be 3 ques ion of fact 
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The section corresponds to section 20 of the English Mirme Insurance 
Act, 1906 The object of the section is to eliminate any misrepresentation 
being made the basis of a marine insurance contract It may be noted in 
this connection that an assured or hw agent is not expected to disclose matters 
thal are unknown to him and with due diligence cannot be known to him , 
but the question whether he is bound to disclose or state immaterial matters, 
whiih, if further examined, might lead to the discl'^sure of material informa¬ 
tion can only be answered in the light of what an ordinarily prudent insurer 
would have done under the circumstance Hiwever^ the assured is not to be 
penalized for such nob disclosure ^ , 

2 Representation, meaning of —^The word ‘representation** 'as 
defined by Arnould, m aus a verbal or written statement made by the assui^ed 
to the underwriter, at or before the making of the. contract, as to the existence 
of some fact or state of facts calculated to induce an underwriter more readily 
to assume the risk, by diminishing the estimate he would otherwise have 
formed of it ® ' ' 


A representation as contemplated under the section is a verbal or 
written representation made by the assured or his agent during the negotia¬ 
tions for the contract or before the contract is concluded, 11 , 'before the 
acceptance of the proposal of the contract 


3 Representation when not true, efifect of —The section enjoins 
a duty on the assured or his agent to truly represent all the facts within his 
knowledge cincerning the risk which are materia! for the underwriter to know 
and any untrue representation of any such fact gives the underwriter an 
election to avoid the contract as in the caseof fraud although not accompanied 
with any fraudulent intention ^ The reason being that contracts of insurance 
arc made upon the basis of representation upon the truth and falsity of which 
the validity of the contract depends so that a misrepresentation or non disclo¬ 
sure of any material circumstance, however uomlcniional has the same effect 
as fraud in vitiating the contract * 


‘Misrepresentation’ is a false statement of fact made without any inten¬ 
tion to deceive, m breach of duty or otherwise whicu makes the agreement 
voidable This means that a contract tainted with misrepresentation remains 
valid and binding so long as the same is not avoided or repudiated by the 
party entitled to do so The reprcscntaiions made by the assured or his agent 
d found to be incorrect or false the underwnicr, as soon as he discovcrs°the 
same, is entitled to repudiate it and if he does not elect to avoid the contract 
he may be regarded to have waived his such right * 

4 ' Representation, classification of—The section classifies repres-nta- 
tion into two classes, mz , (*) a representation as to a matter of fact zlf 
posuue affirmation based upon knowledge, and (li) a representation 
mailer uf expectaii m or belief i • , a mere dccUration of belief or ^ 

But Arnould adds a third one, tiC , C«i) a mere communication of 
received fr im others 


POJIIIM rtprjitntalion—Positive representation , may b- j - 

two sub classes mz (a) a rictn itwc, and (4) promisssry Th ^ 
to an averment of the actual caistcnce of a fact whil- t, relates 

---» a statement 


1 Preoiacial Inturenct C» 3 C. B 

2 Arnould OD Marine Insurance Ilih Ed 
P 527 


3 Cvtrr « 


'* 5 Bom. 1905. 

^ Indian * 

A cf 1272 , 



005 


THC 1>JSURANCE ACT 


[S 22 


th-it such fact will exist at a future date Some distinction has been made 
with regard to the effect of representations included m the aforesaid two 
sub-classes on a contract of insurance It has been said that for the avoidance 
of the contract, a promissory representation of a material fact must amount 
to a fraudulent representation while it need not be so in case of an affirmative 
representation ^ But in subsequent decisions it has been said on th* principle 
of the law of contracts that a representation of a future fact, if it binds at all, 
will be binidng as a contract or promise ^ 

But the statutory representation as classified m the section admits of two 
classes of representations, viZ a representation as to a matter of fact and repre 
sentation as to a matter of expectation or belief Under this section ® 
non-compliance with a'promissory tcpresent-ition'will not ptr st avoid iw 
contract but it n\U8t be coupled with the further representation that the 
or his agent representing expects or believes that the representation will e 
fulfilled whence such representation will come within ‘a representation as o 
matter of expectancy or belief* and when such representation turns to 
untrue the insurer may have the ground to avoid the contract ^ 

5 Misrepresentation —The Indian Contract Act defines ‘ninrcprcsco 
tation* to mean and include— 


(i) the positive assertion,lo a manner not warranted by the mfor 

of the person making It, of that which is not 
believes ii to be true—(the statement spoken of must be an 
tion of fact and not mere inference, it covers a statement 
*a matter of fact’), 

(ii) any breach of duty, which, without an intent to deceive, 
advantage to the person commuting it or anyone 


him, by misleading another to his prejudice or lu me 

of anyone claiming under him—(this clause illustrates ® 
‘constructive fraud* This clause covers both classes of 
tation contemplated under section 22 of this Act) , 


(iii) causing, however innocently, a party to an agrcemcn^t to make a^ 


mistake as to the substance 


the agreement * 


a party to an agrccniciu , 

of the thing which is the subje 


Under the section every material representation as to a matter 


offset tf 


not substantially correct or every material representation as 


to a matter 


of 


expectation or belief, if not made in good faith will ronstilute misreprcscnta 
tion which will be a ground for avoiding the contract of insurance 
6 Misrepresentation, »ts effect on contract—It is 


that a 


consent to an agreement was caused by fraud or misrepresentation 

person can be said to have a grievance that his consent was not free A 
who, at the time of agreement, knows that the other is making false 
tion or IS trying to overreach him and yet enters into the agreement can 
no grievance It has been said that deceit which does not deceive i 
fraud for however false and dishonest the artifices or contrivances ^ 

by which one man may induce another to contract, they do not constitu 


Sec pBWien v netim (1778) 2 Cowp 
785 Dtnntsloun \ Lilh* 3 01i 202 H L 
SccJflfrfrtV Mtnc 0854) 5H L Ca* 
185 Maddnon v /ilJtrim (1883) 8 App 
Ca» 4fi7 H L at p 473 Bmk 

of Louitiaita V Ftrit Aeliomd Bmk 
of FtwOrUmj, (1873) L 352 

360 Btaitt* V iSird (I87J) 7 Cb 

App 777 804 
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on Marine Iniorance 14fh Eo _ . 
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fraud if that other know j the truth and sees through the arliBces or dcMces 
Hsrd tzm itttpuiar qui seit st dtapi ' 

In an insurance contract, it is not nece&»ar> that a representation should 
be fraudulent in order that it can be avoided, it is enough that a material 
representation though wholly untainted with fraud fir an underwriter to get 
nd of the conlracl unless the lepresentauon is subst\ntiaU> correct or he knew 
the troth at the time the contract was made It is not also ncccssar> to avoid 
the contract on the ground of misrepresentation that the loss should ha\*e 
arisen from a cause in aa> waj connected with the matters represented ® 

7 Representation fts to belief and expectation 5ub*$ection (5) 
provides that a representation as to a matter of expecLation or belief is true, if 
It be made in good faith But where such a representation is made with the 
intention to deceive the undcrw'riter, it cannot be said to have been made 
in good iaiih and the insurance ma>, therefore, be aioidcd ® 

8 Representation as to information —Where a representation is 
made by the assured upon an information received him and the under^ 
writer 18 left to draw his inference therefrom, the underwriter cannot avoid 
the contract on the ground that information turns to be incorrect ^ 

9 Representation to several nnderw’riters —Where there are several 
underwriters m respect of the same policy, a representation to one of them is 
representation to all of them Hence, when the represenuiion to the first 
turns out to be incorrect, subsequent underwriters can avoid the contract on 
the ground that they subscribed the contract on the faith reposed by them in 
the skill and judgment of the first ^ 

“The true view is that there are two questions of fact to be decided, 
first whether m any particular case the subsequent underwriter reasonably 
relied upon the judgment of the first underwriter, and secondly, whether the 
latter was misled by the representation 

10 Concealment of a material fact, eOTect of —A concealment of a 
material fact may tantamount to a representation that the fact does not 
exist Hence a contract of insurance can be avoided where there is such 
concealment as every misrepresentation involves a concealment of the 
truth 
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2. Lyncli V Dunslord (1811) 14 Ca»i 491 
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In exception to section 19 of the Indian Contract Act X of 1872 it isprovi 
ded that if consent to an agreement was caused by misrepresentation or by 
silence fraudulent withm the meaning of section 17 of that Act, the contract, 
nevertheless, is not voidable, if the party whose consent was so caused had 
the means of discovering the truth with ordinary diligence * 

II Material representation-'The test of materiality of a repres nta 
tion IS the same as in the case of disclosure by the assured as laid down m 
section 20 of the Act, te,a representation will be material which wiuld 
influence the judgment of a prudent insurer in fixing the premium, or deter 
mining whether he will take the risk ^ 

In this connection the observations of Fletcher Vfoulton, L J are worth 
quoting “There IS Something more than an obligation to treit the insurer 
honestly and frankly, and freely to tell him what the applicant thinks h 
material he should knbw That duty, no doubt, must be performed but ii 
docs not suffice that the applicant should bona fide hzve performed ino the 
best of his understanding There is the further duty that he should do itto 
the extent that a reasonable man would have done it, and if be his fallen 
short of that by reason of hi« bona fide considering the matter not 
whereas the jury, as representing wh^tt a reasonable man would think, hu 
that It was material, he has failed in his duty and the policy is 
This further duty 13 analogous to a duly to do an act which you undcria e 
with reasonable care and skill, a failure to do which amounts to negugejjee» 
which 18 not atoned for by any amount of honesty and good mtuili » ^ . 

disclosure must be of all you ought to have realised to be material, not 
that only which you did m fact realise to be so ^ 

Tl^e principle enunciated in JoeVs case* must be read 
two conditions, namely, there is no duty on the assured to disclose (0 ^ 

may Reasonably expect of an underwriter to know coming wiihm the purvi 
of the latter s business and the proposed n k, and (») where the 
waives «uch disclosure or is mdifTercnt about it ^ But the duty of the assur 
does not rest only in communicating every fact withm his knowledge th 
material His duty extends to communicating to the underwriter not o y 
all such facts that may affect the latter's judgment as to whether be ' 
undertake the risk and if so at what premium but also to all rumours 
reports which have the effect of enhancing the magnitude of the risk 

12 Representation in answer to inquiry—When any 
is made in answer to an inquiry by an underwriter the assured his had no 
that his representation Will have effect on the judgment of the underwrffer 
the risk to be Undertaken and hence strong presumption exists that the a 
enquired was material ^ 
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13 Questioa of materiality of a representation, a question of fact 
—The question of materiality of a repiescuiau m being a question of fact, 
each case has to be decided upon its particular farts ^ 

14 Representation, >ta withdrawal or correction—Sub section (6) 
permits withdrawal or correction of a representation made but it must be so 
done before the contract is concluded and not after the contract is made 


23 A contract of marine insurance is deemed to be con¬ 
cluded when the proposal of the assured is 
ed\o'be accepted by the insurer, whether the policy be 

then issued or not , and for the purpose of 
showing when the proposal was accepted, reference may be made 
to the slip, covering note, or other customary memorandum of the 
contract, although it be unstamped 


SYJ^OPSIS 


1 Scope and object 3 Shp, what ts t 

2 Propoioi and acceptance 

1 Scope and object —The section enacts that a contract of marine 
insurance is deemed to be concluded when the proposal of the assured is 
accepted by the insurer irrespective of whether any policy m respect thereof 
was issued or not It also makes unstamped slip, covering note or other 
customary memorandum of the contract, adncissible m evidence to show when 
such proposal was accepted The object of the section is to give retrospective 
operation of the contract of marine insurance from the date of acceptance of 
the proposal although a policy in respect of it was issued at a later date 
The section coircsponds to section 21 of the English Act, 1906 and the law in 
this regard previous to the said Act was the same ^ 

It necessarily follows that the assured after the acceptance of the 
proposal IS not bound to di close an> fresh fact coming to his knowledge after 
the acceptance of the proposal and before the issuing of the policy * 


2 Proposal and acceptance -—A contract of insurance like any other 
contract is completed by an offer made by one party to the other and accepted 
by the latter It is almost a common practice of all insurers except marine, 
to stipulate th'it the contract shall not begm to take effect until the premium 
has been paid In such a case the Court wilt not enforce a contract until the 
premium has been paid ‘ But the delivery of a policy without exacting the 
payment of premium raises a presumption that a credit is intended and is a 
waiver of the condition of prepayment of premium ® 


Where a proposal for insurance is accepted on condition that there will 
be no assurance till the first premium is paid, there is no contract but a 
counter offer and the insurer may refuse the premium if there is any material 
change, in fact constituting the risk ® Any attempt on the part of an insurer 
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or assured to vary the terms will constitute a counter proposal or counter offer, 
ac th* case may be, and has the cflcct of dcjlroymg the original proposal or 
offer so that one is not bound to accept as it originally stood but he cao 
accept or withdraw the contract according to his Will But if it is clear that 
the acceptance IS intended to be identical with the proposal, the contractu 
complete notwithstanding some trivial inadvertent variance * 

3 Slip, what 18 ?—The slip in marine insurance is the complete 
ffna] contract whereby the terms of the insurance and the premium are o« 
SO that neither parly can, without the consent of the other, deviate froni 
terms thereof * When an insurer initials a'slip'brought to him 
it implies that he igrecs to issue a policy in terms of the slip 
unstamped slip is not enforceable in law although it is admissible m eviac 
only for the purpose of showing when the prjp>jat was accepted In a 
where thrr- is no stamp law ao action on a slip may be maintained A I 
may be long slip” or a “short slip” The original slip stibmitteo y 
broker to the company s underwriter is often called the “short slip 


THE POLICY 

24 A contract of marine insunnce shall not be 
ry . . in evidence unless it is embodied in a 

bodred*m p3?c! policy m accordance With tliis Act 

may be executed and issued either at the 
when the contract is concluded^ or afterwards 


SYNOPSIS 

1 Stopt 5 Qlosstt of matin$ 

2 ConiraJ of manat tniurantf € Fohty to bt construta 

3 Marine policy 7 *'Exttuttd ” 

i Contents oj marine polity 

I &cope —This section enacts that all contracts of marine 
must be embodied in marine policies in accordance with „ p, 2 , 

accordance with the provisions contained m the sections 
section *25 to section 33 It further says that unless the contract is so e 
in the policy the contract must not be admitted m evidence, *h3t ** a 
the Court must not admit any document except the policy itself m resp 
contract of marine insurance The section also provides that a po 
respect of a contract of marine insurance may be sigisd or issued cithc , 
the contract is concluded i « on the acceptance of the proposal of 
quent thereto 

It therefore follows that a contract of marine insurance embodied lo 
insurance slip is unenforceable in law ** 

The section corresponds to section 22 of the English Act of 1905 _ 
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2 Contract of marine insurance contract of marine insurance 
IS defined m section 6, ante ^ 

But where any person, in consideration of any sum of money paid or to 
be paid for additional freight or otherwise agrees to take upon himself any 
risk attending goods, merchandise or property of any description whatever 
while on board of any ship or vessel, or engages to indemnify the owner of any 
such gof'ds, merchandise or property from any risk loss or damage such agree¬ 
ment or engagement shall be deemed to be a contract for sca-insurancc * 


The explanatory definition of a contract for sea-insurance as given in the 
Stamp Act docs not answer the definition of a “policy of sea insurance" or 
“sea-policy” as defined in section 2 (20) of the said Act and hence such a 
contract is not chargeable to duly under Amclc 47A, Schedule I of the Stamp 
Act unless it amounted to a marine insurance policy within the meaning of 
this Act Thus, bills of-lading used by the Indian Navigation Companies, 
usually termed “red” and “blue * biUs-of lading whereby for an additional 
freight the companies insure the shippers against loss, are not chargeable as 
sea-poUcies 

Contracts of sea-insucance must be distinguished from sea policies 
Maclean, G J, observed thus ‘A contract for sea insurance’is one thing and 
a policy of sea insurance IS another Under Article 47A. the stamp duty is 
payable only upon a policy of sea-insurancc under section 7 ^ But a protection 
note which substantially satisfies the essential conditions of a “policy of 
sea insurance** to which the exemption under Article 4? doe» not apply should 
be stamped under Article 47A as such a note is not a mere “contract for sea* 
insurance *’* 


I 3 Marine policy —The derivation of the word “policy** may be traced 
to the Italian polltizo d asstcurazione (promise of insurance) Policy is an 
insurance deed because m it the contract of insurance is set forth It may 
also be called a bond because it is an instrument whereby the insurer obliges 
himself to pay money to the assured on condition that the obligition shall be 
void if a specified act is performed or not performed, as the case may be 
Generally a policy of insurance can be defined as an instrument or a deed by 
which the insurer in consideration of a premium engages himself to 
indemnify the assured against loss, damage or liability arising from an 
unknown or contingent event 


The Indian Stamp Act, 1899, defines a marine policy as follows 


"Policy of sca-insurancc’* or **sca policy”— 

(а) means any insurance made upon any ship or vessel (whether for 

marine or inland navigation), or upon the machinery, tackle 
or furniture of any ship or \esscl or upon any goods merchan¬ 
dise or property of any description whatever on board of any 
ship or vessel, or upon ihc freight of or any other interest 
which may be lawfully insured in, or relating to, any ship or 
vessel, and 

(б) includes any insurance of goods, merchandise or property for any 

transit which includes not only a sca-risk withui the meaning 


1 Stt Notei undcf S 9 

2. See S 2(20) of the Isdiio Sump Act 4 
II of 1899 

3 t» Ifit maUtr e/ Rtjatntt Stsaif Att 


SO Cal ZC5 

Tfwairyi Oaffd* ^ C* V I lyi Jr»y, 21 
Booj L. R 820 I 67 O C 1923 

&om 141. 
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of clause (d) but alsa any other risk incidental to the transit insured from the 
commencement of the transit to the ultimate dcstinauoa covered by the 
insurance * 


In short, an instrument embodying the contract of marine insurance is 
called a sea policy or marine policy So where a contract of marine policy is 
not found expressed in a marine policy* the contract is not a contract 
In Surajmall J^agore V Trtton Insuranee Co the Privy Council observed thus 
“The expression of an agreement of a sea-insurance othcnvisc than in a 
policy, is a thing forbidden in the public interest and the statutory insistence 
on a policy is no more collateral requirement or prescription of the proper way 
of making such an agreement To allow a suit to proceed tin ^defiance o 
section 7 would defeat the provis'ons of the law laid down therein 

4 Contents of marine polscy —See Notes under sections 25, post and 
28, post 

5 Classes of marine policy —See Notes under sections 27, 29, 30 3““^ 

51,p>ost ’ 

6 Policy how to be coostimed —See Notes under section 32, post, 

second Schedule ' 

7 “Executed” —The word “executed” is defined in the Indian 

Act, 1899 to mean ‘signed The word “signed” again **°^Yiu{ies 

when the person making the mark is unable to sign his name , it also me 
stamped with the name of the person referred to • 


25 A imrine policy must specify— 

-y. , , (1) the name of the assured, or of some pfifson 

iptcify who effects the insurance on his behalf, 

(2) the subject-matter insured and the risk insured against, 

(3) the voyage, or period of time, or both, as the case niay 
be, covered by the insurance , 

(4) the sum or sums insured , 


(5) the name or names of the insurer or insurers 


srj/OFsis 

1 Steps 3 Pfon comptsanee with the sett^on, 

2 Compo’itnt parts of a poUty effett of 

1 Scope —The section enacts what a marine policy should 
It must contain, amongst others, the name or names of the assured aoQ 
insurer, the subject matter insured and the risk insured against, the 
sums insured and the voyage or period of time or both, as the case m^y » 
covered by the insurance 


I CmS 2 f20) of the Stamp Act 1899 
1 52Cal t08 P C 52 I A 126 tor I C 
515 1935 P C 83 «Iia the ca c* of 
Nfionv Alho* IftfriA/|tP67} 
2 r» 13H Fuhtr V LtHTfVel ifori"# 
r« (1871)9 0. R 418 ItntJiMr 
F4t,Jn IgttTMe* C* (111^1) t* ^ 11.674 


685 ptr Dlackburo J V/ntt V 
(1867)2 11 L. 297 314 ftr W. Ie» J 
DHepednJaS v J/tlfmlan-i, *li • 

Cc (1839) 14 A C 83 
S 2(12) Indian Stamp Act 1899 
S 3(5 j) General Claujea Act 
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^ca cs-«?-'=i£ =«t s. 2S cf SV Ertf Act cf SA^S, 

2, Catapoatnt pares of a poltcy P-N c\ a A*tv?> it <tt '^a\V 

cnaEsa iCs'isar parts, rt, (?) rrti'aV «3a>_st-^''e eSaast 5 .tr,-s "V-ssats <rr - s \ K> 

l3naast=titti^arataat«t.aa-rx,Aith«''t>Jsd « «-t --t a.'Jtts 

cotiaEv: dius;, it« aisi fcraw'i as MtisJan w>'i,'Jn-^v> .t» wwu\r 
W of sir drtd and -«aal\v coti~»;rj vatS the w-ri lit't tU t* 

TCtetssah”. fui) proMs'T, cUista—t\is rU ndtt its ttr UaltVvU-» s'V tnc 
psr'ts -adtr certain cir.u-ns'ances set fnrth in iVe wntta t a \d It ra Ml watts 
SiAtt-cii-ordfPrmided alniis”, and (w) a'tnta ia,i dautt, ii'uvti wnv- 
otacct irith the words “In witica wtit-of” and ijcts at adniwinv tw 
ci-cntant as tn the due tsrcuum of the deed » In nl \nst ail hin U of tm tt- 

ante pahcies, these four clauses ire ptesttil to sotciilK define the twhtt a»d 

Uahillties cftl e assured and the insurer Mike In c«- of prepetti Imurance 

a Schedule IS appended m the poUci ^">"5 »" dcwtiptlon ol the 

proptrtv insured 

3 Non-eompliance inch the aecttoo. etfect of —\\ trre a mniihe 
pohc> does not spccif> the pirticular risk or iiKeniure, the names of Ihe 
assured and the insurer, the sum or sums iiisuted, and the TO) i!;r or petisul 
of tune, it becomes inmlid in law k 

26 (1) A tnnnitc poiic> must he signed Uy or on belt df of 

Sipau-ieoncuw, Ae tnstircr 

(2) Where a policy is sub>cnbcd b\ or on bdvaU of Ivso 
or more insurer^, each subscription* unless the contnry be e\prcv<^ 
ed, constitutes a distinct coutnet \Mth the nvsni'etU 


srmrsis 

I Scops 2a s^u^rcrthni* a peU^ 

1 Scope —The section cnicts how n mirhie policy hni to Im llpoctl 
by the insurer or by a person on his belnlf nud in ense oPuso in inoio 
insurers the procedure for signing and its elfcct 

The section corresponds to section 24 of tho Lnnllsh Mnrluo linnrnncQ 
Act, 1906 

2 Subscribing a policy —A policy of marine Insufftnco muy hr 
subscribed by a single insurer, or U\o or more Insurers or by n coinpmiy 
where thf insurer is a compmy mcorporitcd imder any Act for llm linm 
being In the ense of the HUer, the seal of the company Is sunicloiit to slunv 
that the policy has been subscribed hut the form of execution mny ilifirr 
according as the statute, charter, deed or meiuornudum of nsjocltitlon umior 
which the company IS constituted or the nrtlclcs of assoclfttlon liy wMoli It Is 
regulated 3 When the underwriting is made by mctulicrs of I.loydi'* lUo 
policies arc signed by Lloyds'Policy Sigiuny Ollicc on hcimlf of inimhcicd 
syndicates and the seal of the Signing Ofll c Is nlhxcil A lilt of the niombcffl 
of the Syndicates is attached to the policy * 


1 

2 


Form of Policy in the Schedule nppen- 
drd lo ihe Act 

Cngliih ln$uranct Ce ltd v OJficM Htuimr 
cj NoMnal Dtnt/il Atiufonet Co UJ , (ISli*!) 
A C 1I4 li L Homi Afcrinr Iniorones 
Co ud V Wfi (ic'-a) 2 d b y>\, 
C A Kejal Cxelanit Auvrontt Corpofallm 


v/Jfl/wlrtlririgi/tb (lUO^) 2 I P, 

Mf/.iW V f,,wi V (11110) ■! 
t Omhll V MUn, /h,ul,llv, 
|IIU'J)I, J ail 41. 

llJlilnuy'. Uwl VnilUri.), Vul. SI, 
Sliiivmh, 3nl l’(l , p, IKii (|), ' . 



S14 


THE INSURANCE ACT 


[S 27 


Sjen thpfr personally subscribed by individual insurer!, they 

^ "'u P°'"=y' w.t.ng oppete thereto the t.m 

contrarv « *^^section (2) provides that each subscription, unless tk 

latter ® **«t*nct contract with the assured and the 

agamet an jcmtlyl"’™ “ 


27 (0 "^here the contract IS to insure the subject matter 

Voyage and umt poll- from, or from One place to another or 

others, the policy is called a “voyage policy”, 
-r j /• where the contract is to insure the subject 

Period of time, the policy is called a “tune 
»« tK ^ ^ contract for both voyage and time mav be included 

in the same policy 


A ^oie policy which is made for any time exceeding 
twelve months is invahu ^ 


SYNOPSIS 


4 Fojia^r-cxim tmi policy 

5 Time pohey exceeding tweltc 
invalid 


1 Scope 

2 Voyage policy 

3 Time policy 

tot/aJ!. ^This section speaks of three types of marine policies, ri2,(0 

nM,/ P°^‘cy, (ii) tirne policy, and ‘(wO voyage-rtiw time policy Oikf 
POUciM are enumerated in section, i9, SO and 31 /olJowing 

The section corresponds to section 25 of the English Act of 1906 

policy—Where the contract IS to injure the subject msttn 
at and from or from one place to another or otheis” the policy is ee"ed 
a “voyage policy ” at 

for a defi,??!™,? policy—Where the contract is to iniurc the subject mslW 
a ool.ct”., , 1 , ofume the policy is called a "i.nie policy” under s«6 

vov^r’^ fora Mrtain period of tune, instead of a ceriam 

tmenderf ,n t !’ 'foot'd m consequence of the ship be''! 

neouveleu,^ employed in adventures which from their nature it would be 
inconvenient or even impossible to designate by local termini » 

and ttme A' tic.voyJgt 

“voyage sum tim4 policy'"""' ‘ustrument. the policy is called 

enacts that a^ime"n'ohcv*svh**'h*^ *'"'*''* months invalid—Sub-scclioa (2) 
IS invalid Sub-scclion'f2) of « *e< for any time cvcecdiog twelve month' 

Prov.de, tha? „“mTnoW Stamp AC. 1899, al» 

Mcecding IwcU c month, a made for time shall be made for any tune 


I 


2 . 


U8Xl I Ct C 135 j .r J C# Ud r 

Ct'dtrty (1896) 12 T L, R S95 C A 
cilcd m llahbury Lawy ofFnidicid Vo( 
22 Sirooody 3rd p I2n(l) 
AroouU 0 Q &lariM laiuraDce Itth E<L 


teciloni lOlard 105 , 

SubH-^rurja (2jof S 7 of ihe 
tcptalertbyS 92 of lhn Act LecauKj 
the proviyioni made ta »u^e<noo l 2 jo» 
thii teettoo. 
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28 (1) The subject-matter insured must be designated in 

a marine policy with reasonable certainty 

Designation and 
subject matter 

(2) The nature and extent of the interest of the assured in 
the subject-matter insured need not be specified in the policy 

(3) Where the policy designates the subject-matter insured 
in general terms, it shall be construed to apply to the interest 
intended by the assured to be covered 

(4^ In the application of this section regard shall be had to 
any usage regulating the designation of the subject-matter insured 

srmpsis 

1 Scope (0 Freight 

2 Interest, meaning of tti) Advance freight 

3 Spectfcaiion of interest {ru) Profts and commissions 

4 Where specific mention should be (tc) Loans on bottomry and resfon- 

made dentia 

1 Scope —The section enacts that in a tnanne policy the subject- 
iratter insured must be stated with certainty which will be considered 
reasonable in the circumstanced but the nature and extent of the interest 
of the assured should not be specified in the policy as a matter of course 
It also enacts how a subject-matter insured and designated in the policy is 
to be construed The rule enatted is that, when it is designated in general, 
terms it shall be construed to apply to the interest intended b/the assured 
to be covered and regard should also be given to any usage regulating the 
designation of the subject-matter insured 

2 Interest, meaning of—^Thc word “interest” used m sub-sectioa 
('t) would be construed to mean the interest of the assured m the adventure 
insured ^ But sub-section (3) will have no application to a case where the 
question arises as to out of two voyages which voyage was intended to be 
re-insurcd ® 

3 Specification of interest —Sub-section (2) provides that the nature 
and extent of the interest of the assured in the subject-matter insured need 
not, as a general rule, be specified in the policy, but sub-section (4) provides 
that, where there is a usage making u necessary, such interest, its nature and 
extent, has to be specified Thus, where the contract is of re-insurance, it 
would be enough to designate the subject matter as being ship or goods, etc , 
Without slating ihat the contract was one of re-msurance ® AgamT a policy 
m respect of goods also covers the interest of earners on goods so that their 
liability to the owner for loss thereof is protected * The term will also 


1 Dunlop Brolheu tC. Co v TowninJ (1919) 2 
K n 127 

2 Jansonv Poole (1915) 84 L J K B 154$ 4 
at p 1549 per Sankey J jce alio /^cIumcc 
Marine tnuranee Co v DuJer 11913) 1 

K B 265 G A 

3 Mackenzie v JP/itlworih (1875) 1 Ex D 36 


C A at p 42 see also Carruthers v 
ShedJon, (1815) EXainl 14 
Crotilo’v Cohen (1832) 3 Band Ad 478 
cf Jqpct V ^tnnarJ (1871) L R 7 Q B 
78 CuaerdS S Co v Marten (1903)2 
K B SIiaA 
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voyage* , or the homeward j coffs' oC<li' '"'wrf 

in the nature of mcrchandi.^k'*”'* cargo in whaling voyages* , or the gooJt 
or jewels if pm on hoarrl not the personal effects* , or money, bullion 

bim.larly, ^“'°",;^“;''“=™"‘=hnnd»=butnot if not intended for trade* 
and provisions for tV nfR cover the hull, materials and outfit, stores 

special VraT the of 

of a steamship, the TTifirf,^^^ **?'”? requisites for the trade and, in the case 
ihe assured « ^ niachmcry, boilers, coals and engine stores, if owned by 

fce speci^i*I?v*^^*♦*^'* Mention shonid be made—(i) Fwsht—Ji roust 
insurance on* freight wjll not cover passage money’,aa 
'u respect of particular pasTapmoL^ insurance against disbursements 

on accoim^rm agmfst frmghf 

(m) Pr^fis md Mmomrion, -ih^y arc to be spco.Bcally instircd “ 

dcscr^bcd^^e*nfthc!!i^^'k f^ipondentia —They are to be spcctfioally 
fically mentioned^ ^ 

29 (1) A policy may be either valued or unvalued 

po cy ^2) A. valued policy is a policy which specifies 
e agreed value of the subject-matter insured 

„ i. 

thepihcy^fnftrnn^”'"'^ provides, the value fixed by 

there has^een a construchve”mtal foss'’^" determmmg whether 


n-TV Mothn.u (I857)xan N s ir 
nron, jlftjlriln |lS27l-lnim: 119 132. 

ft.il (1821) 2 II, „3 (9| ^ 

5<f Note* under *5 IH rt/ra 
CnJ^thv Dr«^JfT\fiKiTf flfl78)40>IlLD 
70 a A II I ,u.jy cd y /,« 

UJ (1901) A C 4C2|f 
Set* iih Shu Lt/u fjJ y LciJii ani pro 
tfartM Gtvrel /|^^•ra., « c« US 
(1912) 3 k R. 51 rJifui. „«» sir* 
rfrut (Wni 3 All n. a npi 515 
aft Icipated f,e ?ht 

V U**^ CVw’ta tiftyjv, O 
(1(02) UIk7a r 3»l J s,,r '.tjO 
Sh/p^t C» Iti * UtV (l‘JUJ2K.It. 


ma V Jantan (I055) 4 F and P 500 
Mi/mv Marlin (IBSfi) 11 r*ch 
/iVrrf"/^'' Int-rance Co. 

(jerCf I C P D 757 C A at p "Gt 
llHTTi^i a \fjriM Inraanee Co 

I'^PP H h 

i^L Attiranet v \t Strmej 

i »♦ a U ClC hx Ch profi.* on 

(IWI ■ ""'d V rr..>I 

r ^ R2C9 1II- 
cin 1.*',^'”''". <-a '“O-f 

(1X731 Vr^’r, **7it,n,,, V 11 litaerli 
'a '/j o 31^ c. A /7 «»ct, 3 a 

/?"" '■ '*"/ (I'CDI rw, 1391 

,, Ch„ ,r (175,J 3 Do-jgb K* B. 
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SrflOPSIS 

4 Som instances, wkere valuation 
conclusive 

5 Opening of valuation 

6 Valuation not conclusive in eon 
strudne total loss 

1 Scope —^This section speafcs of another two types of policiesi vtZ, 
(i) valued or (ii) unvalued Sub-section (2) defines what a valued policy i3» 
while section ;50 defines what an unvalued policy is Sub-scction (3) enacts 
that the value 6xed by the policy is conclusive as between the''insurer and 
the assured in respect of insurable value of the subject insured irrespective 
of loss being total or partial The conclusivencss of the value is subject to 
this that there is no fraud in the maticr of valuation Sub*section (4) pro 
vides that the value in the policy will not be conclusive when determining 
a constructive total loss But even in such a case the value may be’'conclu¬ 
sive if the policy provides to that effect The conclusivencss of the valuation 
in each case must be subject to the provisions of the Act The section cor¬ 
responds to section 27 of the English Act of 1906 

2 Valued policy, definition of —bub-section (2) defines a ‘valued 
policy* to be a policy which specifics the agreed value of the subject-maucr 
insured 

3 Valued policy, attributes of —The attributes of a valued policy 
are that except on the ground of fraud, the value fixed by the policy is, as 
between the insurer and the assured, conclusive of the value of the subject 
intended to be insured whether the loss is total or partial, but the value 
fixed by the policy is not, unless the policy otherwise provides, conclusive 
for determining whether there has been a constructive total loss 

Subject to what is stated above, the valuation is binding generally and 
not merely in cases where the question arises as to the amount payable by 
insurers in case of loss, the reason being that the valuation constitutes as 
between the parties to the policy, a conclusive admission as to the value of 
the subject-matter to which it refers' SuUi a valuation is also binding on 
the parties in respect of such question as general average, contribution and 
subrogation® The clause providing for payment of a total loss m sterling but 
containing another clause “claims if any to pay at the rate of$4i5 to the 
£ sicrlmg*’ held the latter had no application to the total loss but might 
be applied for expenses incurred in dollars v 

4 Some instances where valuation conclusive —(i) A valued 
policy for £ 6,COO was taken m respect of a vessel worth £ 9,000 The 
vessel was run down and sunk by another vessel The insurer paid the 
assured £ 6,000 under the policy but recovered from the owner of the 
offending vessel £ 5,683 'U 7d as damages In such a case the assured 


1 Scope 

2 Valued policy, dejinitton of 

3 Valued poUey, attributes of 


Muxrkead v Forth end Kerlh Sea Sliamboat 
Mutual IntjTance Association (1894) A C 

72 H L 

Balmoral S S Cd v Marlin (1902) A C 
511 H L Kortk oj England Iron S S 
snsurance Assoeialton v Armstrongs (1870) 

103 


L R 5 Q, B 241 see also Loders end 
Jftuolxne Lid \ Bank of XnB Zealand 
t\y2B) 45 T L R 203 Hoxeard Houtier 
& Partners v Union Marine Insurance Co 

ltd (1922) 38 T L R 515H L 
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IS not entitled to any part of the l&ttcr amount recovered by the insurer 
on the ground that the insured value is greater than that named in the 
policy * 

(«) S S ‘Balmoral' was valued at £33»000 but her real value for 
the purposes of contribution was found to be £40,000 and contribution 
was paid by her owners on the latter figures In an action by the ownen 

against the underwriters, that the valuation in the policy was binding 

and the owners were only entitled to recover 33/40 of this contribution 

(**0 A ship worth £8,000 was insured by the assured on a 
policy of £6,000 although she was injured to such an extent as beyonn any 
repairs but the fact was unknown to the assured at the lime of effecting 
insurance The ship was totally destroyed by a storm, the assured is cnti 
to recover £ 6,000 as the valuation was binding® 

5 Opening of valuation —Where the whole of the subject intendfd to 
be Valued was not at risk, the valuation could be opened 
insurance was made on freight valued at £6,500 but while the ffcign‘° 
only 52 bales of cotton was at risk at the time the ship was lost, the assur 
could not recover the whole of the value given in the policy but only a P 
portion of that value as the 52 bales would bear to the full wfgo 
to be loaded and on the basis of which the freight was calculated 
EUenborough has observed thus “The valuation, in the case of 

to all the goods intended to be loaded, and m case of freight, it looks 
freight upon all the goods the ship is intended to carry on the voyw' 
insured , and if, by the penis insured-a^iostIn a valued policy on 
part only of the goods intended to be covered be lost, the valuation in'*” ^ 
opened and the assured can only recover in respect of that part, and so i 
by the perils insured against, the freight or part only of the „„ 

carried be lost, the assur^ can only recover m respect of that loss, j 

to the proportion which that part bears to the whole sum at which the enn 
freight was estimated in the valuation When a question arises as to vtfo" 
was intended to be valued according the valuation clause in the 
depend upon the intention of the parties which has to be gathered W 
the words of the clause and the circumstances under which the contrac 
insurance was made ’ 

6 Valnation not conclasive in constructive total loss —Sub section 
(4) provides that a valuation in a valued policy is not conclusive as between 
the partiesthcrcto where It has to be determined whether there has 
construaivc total loss , but where a pokey provides for th<* valuation m cat 
of a constructive total loss, that valuation has to be adhered to ThWi 
determining a constructive total loss, the parties have been given the Iibcny 
to go behind the valuation ** 


1 Iferlh of Engloni Iron S S Jnsvontt Auo- 
n<3<ion\ Armjlrong (1870) L R 5 Q. B 
244 

-2 Hatmorel S S Co v ^iarttn (1902) A “O 
511 H L. 

3 Borktrx Jaruoti (1668) L.R SC P 303 
fioodttJt \ Clebo ^fannt Insvanet Ca 
(1896) 1 Q. 0 105 

I hathtsv Asptndl (1811) 13 Ran 323 1(H 
r R lot ire alu Rickman v Canfava 
(1833) S II. and Ad G51 Teiin \ Itvferi 


(18&4) I? C B N S 528 Ex Ch 
ranee on goods „ 

lliUiamr v Jiorth China 
(1876) 1 <3 P D 757 C A 
Hotnt and Colonial Aiticronn Co I 
L.R 7C.P 311 

Rerarding comtrucluc total loss 
and notes thereto ai regar^ > 

total loss Ss ST and 57 and rot 
thereto 
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30 An unvalued policy is a policy which coes not specify 
, the value of the subject*matter insured, but sul> 

Umai«.dpohc> ject to the limit of the sum insured, leaves the 

insurable value to be subsequently ascertained, m the manner 
hereinbefore explained 


sr^psis 

1 Seopg 2 Differtnoi between, a valued and an 

unvalued pob^ 

t Scope — This section defines wbat an unvalued policy is It is also 
known as an open policy The section enacts that an unvalued policy is 
one which docs not specify the value of the subieci-matter» but, subject to the 
limit of the sum assured, leaves the insurable value to be subsequently 
ascertained Such value has to be ascertained according to the provisions of 
section 18 of the Act^ 

The section corresponds to section 28 of the English Act of 1906 

2 Difference between a valned and an unvalued policy —The 
difference in form between a valued and an unvalued policy lies m the fact 
that, in the case of the former, the blank m the valuation clause is filled up with 
the sum at which the parties agree to value the subject-matter insured, while 
in the case of the latter, the valuation clause is left m blank The difference 
in legal effect between the two policies is that m the case of an unvalued 
policy, the value of the subject-matter insured is not admitted but has to be 
subsequently ascertained, whereas in the case of a valued policy, unless it is 
voidable on the ground of fraud cr for some other reason, the value fixed 
by the policy is, as between the insurer and the assured, conclusive of the 
value of the subject intended to be insured whether the loss is total or 
partial* 

31 (1) A floating policy is a policy which desenbes the in¬ 

surance in general terms, and leaves the name or 
Fioatmg pohey names of the ship or ships and other particulars 
y up or ips defined by subsequent declaration 

(2) The subsequent declaration or declarations may be made 
by endorsement on the policy, or in other customary manner 

(3) Unless the policy otherwise provides, the declarations 
must be made in the order of dispatch or shipment They must, 
in the case of goods, compose all consignments within the terms of 
the policy, and the value of the goods or other property must be 
honestly stated, but an omission or erroneous declaration may be 
rectified e\en after loss or arrival, provided the omission or 
declaration was made m good faith 


\ 

% 


i'M Nota imdcr S IS nfra 
■yrtHaUburi s Laws of Expand Vol 2 
(Simond) 3rd Ed p 13 swalsoTofr 
\ flerjord U8&l)16C.B N S,528i 
maXe ihc policy ^aJued the figure ahou' 
be iQsened m Ihe blank i^cc only) 


IViken V Ntdon (18&1) SB and S 354 m 
tbc blank apace aa under >%as written 
and (in the margin the figure £l 300 
isas put held the policy waa not a valued 
policy) 
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(4) Unless the policy otherwise provides, where a declaration 
01 value is not made until after notice of loss or arrival, thepolic) 
must be treated as an unvalued policy as regards the subject matter 
of that declaration fib j 


srnofsis 

’ 4 Floalmg pohej, III tkmilimltti 

2 OijKl of the seetioo 5 Other poUaes 

3 AppUcahxUty 


1 Scope—The section speaks of sttll another type of policy known 
as a floating policy which is defined to be one in which the name of the sk'P 
or ships and other particulars ate left to be deflned by subsequent declara 
tion Subsection (*2) prescribes the manner by which the declaration or 
declarations is or are to be made Sub-scciion (3) says that, if there « no 
provision to the contrary in the policy, the declarations have to be made mike 
order of despatch or shipment and m the case of goods, they must comprise all 
consignments as mentioned in the policy and tbeir value including 
property being honestly stated It also provides for rccliflcation ofsn 
omission or erroneous declaration even after loss or arrival when st was 
made in good faith Subsection (4) provides for treating a policy as*® 
unvalued one when the declaration is not made until after notice of loss ^ 
arrival so far as the subject-matter of that declaration is concerned »but the 
provisions of this sub-clause will not apply where the policy othcrwi^ 
provides 


, cotrespondj to section 29 of the English Marine Ii«““"' 

Act. 1906, and embodies the law laid down m Rohmoti v Tooraf , 

V JTsng/ton , Cladslonts v Royal Exchange Assurant^, Stepktnt \ dwtreto 
/iiiuroaMCe* and overrules the decisions m Kewley v RyorP , Htnchrf 
opplo and the corresponding dicta of Blackburn, 1 ' m Imiies v Piffi 
once Cip ‘ ** 

^ 1 ***' —The object of the section is to o«v 

come the diiliculty in many cases where the assured is not m a position t 

know on what ship or ships the insured goods may be loaded and, m ooni^ 
quence, he elTects a floating policy m which the name of the ship or sfu^ 

and other particulars arc left to be defined by subsequent declaration h 

’7 exception to the general rule which requires that the 

name of the ship has to be stated m every marine policy at the time 
insurance ii made This method of insurani.c by^a noaling policy wsi 
vogue m verj earliest days and came down to be adopted by merchsnll cj 
V"'l” ‘® protecting particular consigmociiB 

goods but also other property which the assured expects toliave at ta‘ 
during a certain time up to a certain amount and within certain Staten 
termini 

3 Appllrabnity-tjhere a policy is stated to be on specified good- 
per” a named steamer "and/or steamers” such a policy is not a fioatm! 
policy wiihm th- meaning of this section • SimllarU, where a pohey ct^ 
tained a clause to the elfecr that declarations of interest were to be msd' 
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as soon as possible after the sailing of the vessel, such a clause was held to 
be a warranty and provisions in sub-section (o) as to omisiion and erroneous 
declaration was inapplicable' 

4 Floating policy, its characteristics —Where a floating policy is 
effected on goods “on board ship or ships*” such a policy covers goods loaded 
at any port within the limits of the insured voyage^ But a declaration 
Under such a policy will not make the policy attach where the declaration 
is made dishonestly as provided in sub-scclion (3) of the section which 
makes it obligatory on the assured to make the declaration honestly ® 
Similarly, a declaration would be of no avail if the floating policy was not 
intended to cover the interest of the assured in the properly which was the 
subject of the declaration * Convcrsclv, the assured cannot exclude any 
portion of the interest which the policy was intended to cover from a floating 
policy for the purpose of declarations ** Where a floating policy covers 
shipment of goods made on a given ship withm a certain period of time fixed 
by the policy as declared by the assured, it is also i,aUcd a floating policy 
but It has been held that such a floating policy is really an insurance of 
goods for a senes of voyages ® 

5 Other policies —The Act specifically mentions of voyage and time 
policies, section 27, valued policy, section 29, unvalued policy, section 30, 
and floating policy by ship oc ships, section U, besides there arc other kinds 
of manne policies, such as, (*) vessel policies covering the vessel and equip¬ 
ment, (ti) cargo policies covering goods to be transported, (**») freight 
policies, covering either the sum charged for transporting the cargo, 
the hire paid for a vessel or the increase of the value of goods added by 
transportation, (t9) named policies describing the name or names of the 
ship or ships, and (o) fleet policies covering a group of vessels designated by 
name 

32 (1) A policy may be in the form in the Schedule 

Construction of 
Kims m policy 

(2) Subject to the provisions of this Act, and unless the con¬ 
text of the policy otherwise requires, the terms and expressions 
mentioned lU the Schedule shall be construed as having the scope 
and meaning assigned to them m the Schedule 

smoFsis 


\ Scope 

2 General principles of construetton 
S Policy to be construed as a 
whole 

4 Technical words, how to be ron- 

strued 

5 Geographical terms, their con 

struction 


6 Printed or written words 

7 Surrounding eircumstanees 

8 Special rules of construction 

(0 Ejusdem generis rule 
(n) Rule of ut magis valeat 
quam pereat 

(til) Contra proferentem 
rule 


Union Insiranu Soeuty cj Canton Lid \ 
CtoTgt M'lIU <t Co (lyif) 1 A C 281 
P C ste aho EinUp Zrctltrs C Co \ 
Tcuntnd (1919) 2 K L 127 
Htnuriv Ualllty (IE C)10| ardC £58 
% Ctnisst (18E0) 6 Q, B D 222 

0> A 


Stelt\ debt Mcnne Insironet Co (18961 
1 Ccro Ca, 370 ^ ’ 

CtrUp trotlns & Co \ Tcu. 

2K B 127 

3cfnton & Co Ltd \ 
r L R 368 
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Cope —^Thc Section lays down in what form a policy should be 
drawn and an option has been given in sub section (l) to adopttheform 
given m the Schedule to the Act and how the terms of the policy arc tote 
construed and in this regard subjection (2) provides that, subject to the 
provisions of the Act and unless the context of the policy otherwise requires, 
the terms and expressions mentioned m the Schedule shall be construe as 
having the scope and meaning assigned to them in the Schedule 
expressions "lost or not lost", "at and from*% "from the 
"safely landed", etc ,and the words "from”, "pirates," "iMcves » 
"stranded”, "ship”i etc, have to be construed according to 
down m the rules for construction of policy given in the Schedule 
Act 

The section corresponds to section 30 of the English Act of 1906 
2 General principles of constmction 


•In Halsbury’sLawsof^g^ 

land'^ the general principles of construction of marine policies 
stated thus "A contract of marine insuranLC is to be construed/ u 
other commercial instruments, so as to give effect to the 
parties as expressed in the written contract ® The most general 


- . . 7tksc 

meaning, as collected m the first place from the terms used in it, 
terms are to be understood in their plain, ordinary and ..-J 

unless they have, by the known usage of trade, acquired a peculiar 
distinct from the popular sense of the same words, or unless the ® 


distinct from the popular 
evidently points out that they must, m the particular instance, ana lo 
to effectuate the immediate intention of the parties, be understood in 

the 


other special and peculiar sense ® 

A policy of insurance is to be construed m the first 
IS used in it which terms arc themselves to be understood in • 


terms used in it which terms arc themselves to be unaersiouu .*• - 
p imary,* natural, ordinary’ and popular sense The meaning ^ 

in a policy is that wh ch an ordinary mm of normal n-jasc 

place upon it^, or it is to be construed as it is used m the English la g“ 
by ordinary persons * 

3 Policy to be construed as a whole —The policy has to be 
'ed as a whole The terms and conditions therein should be literallv 


^ according to their natural and ordinary meaning although the result 


should be observed If possible, effect must be given to ev ery woro ^ 

(1767) 2 


Vo1 22 (Simonds) 3rd Ed at p 15 
Cdrr V Afonlefiort (1864) 5 B and S 408 
Ex. Ch, at p. 428 Pn Erie G J 
Rol^rtion v Frtnth (1803) 4 Eait 130 135 
ptr I^rd Ellcnborov^b C. J applied 
//orl V Standard Marutt InnraiK* Co 
(1889) 22Q, B D 499 C A at p 501 
iJirrrll v Pryer (1884) 9 App Ca$ 345 
II L. *t* also Habbury a Lam of 
Inland Vol 11 pp. 191 208 and 384 
See Taaitzt Aituranct v Indmntt^ Jl/or,w 
ll‘’0012K B. 501 509 ramell l-J 
^Clrty Lftni (1853) 8 Ex. 607 618 
Nr Park U H /aii« TrUgreph Co v 
Jtonu and Cdenial Martne (1880)6QfDD 
51 50 Brett U J Thomson r tfrms 
App Cat 671 687 P*r Lord 
Wation IhamsSond Mrrssj Manns v 
flomtltan Frassr (1887) 12 App C*a 484 
493 tsr Lord I amwell i Law SUarvkfp 
Co V Csrdtrrt (18^)1 Com Cat 379 
365 r^^Lord ta}.cr M K 


6 Prtnhtater ' 


a 


. LoffdonAs^anct 

VVite 363 per Wilmot C •(» * R.303 

IIcTvej V JiOTlhBntuh A, ^ v 


llavej V Aorltimtitin ^ , 

311 P C per Lord Dunedin 
II «frra Iruuranet (1868) I* J ? /««/ 

Maceede J mJwi* ^ n-bhn 

'>-5 ('8«5) 


try L. J in Hart 

22Q B D 499 503 ^ ,,3 42+ 

Deusatux Bannto (1922)2 A C ^ 


per Viscount Haldane L^d 


lid 


m Cary v Barr (1883) 8 App 
405. 


1+ 


C. U.N S 259 289 per INiUe* J -gp. 

r Al Shpt- SmeU Pamagt 

22 Q U D 580 5Gi per lord , 


Anglo JnlerHotisHol Dank 
(1934) 48 U " 
Ktmeli 


151 155 fe^ 


loti 
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policyi' and a reasonable con’^truction should also be given to every clause 
therein with a view to give effect to the plain and obvious intention of the 
parties as collected from the whole document ^ A clause should not be 
treated as redundant or as inserted by way of an excess of caution 

4 Technical words, how to be construed—Park, B in Cliff v 
Scfnuobj^ has summed up the general rule thus “Terms of att» or technical 
words must be understood m their proper sense unless the context controls 
or alters their mfaning» ancient words may be explained by contemporane¬ 
ous usagCi and words which acquired a particular sense by usage in parti¬ 
cular districts, occupations or trades, must be read (the usage feing found 
by the jury) in their acquired sense ** But evidence may be adduced to 
show that any technical word used m a policy has a different and peculiar 
meaning in the insurance business isv^htch the particular insurance relates 
and effeu should be given to such secondary meaning unless it appears 
otherwise from the circumstances of the case or the terms of the policy® 
Thus, where the word “port” has an extensive meaning m a mercantile 
sense than its legal or political meaning, the former meaning should be 
given effect to ® 

5 Geographical terms, their construction —Where words descrip¬ 
tive of seas or countries have special meaning among merchants differing 
from their ordinary meaning of common or geographical import evidence 
IS admissible to prove such special meaning and effect should be given lo 
that meaning'' The dictionary in such cases is insufficient evidence® Jn 
the undermentioned cases the attempt to prove a special mercantile mean¬ 
ing was unsuccesshiP 

6 Printed or written words —The general rule is that every word m 
the policy, whether written or printed, should be given effect to asi^aras 
possible in spite of the fact that the assured would have rejected the latter 
had it been present to his mmd at the time of contract But in case -of 
inconsistency, greater weight IS given to a written than to a printed clause, 
the reason being that “the written words arc the immediate language and 
terms selected by the parties themselves for the expression of their meaning, 
wnereas the printed words arc -z general -formula -adopted equally to their 
case and that of all other contracting parties upon similar occasions and 
subject It IS permissible m construing a document to pay attention to 


1 Torkshireijnnronee \ Campbell (1917) A C 9 
218 224 P C pw Lord Sumner 

2 Borradatlt v Hunter (1834) 5 M &. G 
639 657 per Erskine, J 

S SeeCwlifv Mothms (1918) 2 K B 825 10 

830 affirmed in (1919) 1 K D 425 S A 
Martlmev (1954) IWLR 

492 (one leans toward, treating words as 
addvttg lomwKitsg Taihet than as mere 
surplusage per Somervell L J ) 

4 (1846) 3 C B 437 469 II 

5 Afaxar, \ i’Aunrajr (1780) 1 Parks Marine 
Insurances 8th Ed B3 

6 Con)tabU\ J^obU (1810) 2 Taunt ^03 

Payney Hutehtnsen (l810)2Taunt 405 
Hunter \ J^orthtrn Martnt Insuranei C« 
(1888) 13 App Cas 717 733 H L 
■Tei/ing Garxtea Co \ (IS85) 

15 Q, B D 580 C A 

7 Likdty H elleri (1811)3 Camp 16 Afoxon 

\ dttiw (I8l2) 3 Camp 200 Rojat 

txthange Atreranct Corfioratton v Tod 

(1892) L.R 669 

8 Heughti>fi\ Cabert (1836) 7 C 6iP 701 


Robertson v Clarks (1824) 1 B«ng 445 
451 Hertkeyv TrtvilUon (1902) 7 Coo, 
Cas 201 BirxfKv Drjtr (1884)9 App 
Cas 345 H L 

PfOTSon V Co/rmeretal Vmon Assvranee Co 
(1875) 1 App Cas 498 H L Houghton 
■V Esnptrt Mmns Insaranrt Co (1866) LR 
1 Exch 206 Colmar S S Corporation 
\ SeoU The Porlmait (\953) I L\ Rep 

495 

Halsbury s Laws of Ei^land Vol 22 
Sitnonds 3rd Bd p 16 see also BoSrrlxon 

V French (1B03) 4 East 130 136 Jojw 

V Realm Afarine Insurance Co (1872) L R 
7 Q B 580 583 per Blackburn J 
Dudgeons Punbroki (1877) 2 App Ca, 
281 291 "H L. Lord PeraaDce cf 
G ft Rsntond. Co Ud v PolmTra Troi 
tng Corporotton of Panama (1957) A C 149 
169 H L. (1956)3 All E R 957 965 
per l*rd Morton and Glynn v 

& Co (1893) AC 351 H L 
Halibury a Laws of England 
Stmonds 3rd Ed p 415 ^ 



824 


THE INSURANCE ACT 


IS 32 

words struck out ^ Printed words ate generally appears that thi 

they ate repugnant Similarly,'a printed clause shodd 

latter was substituted for the former *1, .i,- ohiect and purpose of the 

not be given effect to if it is inconsis ent „“"a written clasit 

insurance.^ suing and labouring clame also containing 
excluding liability for salvage charges ^ 

7 Snrronnding circumstances —In “"’“'watutc''of the^ttansav 
be had to the surrounding circumstances, such as c a,a„rn 

non and the known course of business and th Wrms tbatncamd 

are earned out but regard may not be P"‘’‘,m„on 5 ‘ 

at the inception of the transaction or during the n g 

8 Special rules of construction-(i) „„hpattr 

general rule of construction that where *°[“,,,e same genus as h' 

cular words they should be construed as limited to an insurance® 

part cXr word^ also apply to policies of 'n>4ranc' Tlms; 

Tvessel against penis of the seas, men of svar. 6m, etc ^ann^ , 
has been held not to cover the explosion of a donk y 

(„) null ofVt magis valeat qiiam pereat —I’’'' P“''%cuons are posiiH'' 
to maVe' it an kectivehegal document '^^w jl “ ge “ u’a wagermS eej 
the policy must not be given a meaning that b, made wdbtK 

tract", or in case of ambiguity, it must be presumeo 

person having an interest in the subject-matter _ «»/<«**"' 

(ui) Contra proferemem r«/«—A Po[>cy « coMtroed « 

atrainit those who offer iti m other words» the policy being --ainstthc® 

a daule the rest of th^'policy becomes clear, the policy should^^.^ 


Clj mi iy,«m,TUl„ V AtaJJ (1959)1 
Ch t29 and ste also cases cited therein 

Sec G H ® Co 

Trad\ni Corporation of Panama (1957) 

149 IW HL (l95b)3AnER 957 963 

Hjimm, Sl,«™lip C. v letortj. AW 
Mennt Arsuranei Co (1895) 1 ti, B 3W 
r* A (clause as to commencement of risk) 

(1903) I K H 376 

CunardS S Co v Marion 09(»)2K B 
511 C A (indemnifying the thipownw* 
against liabiluy lo owners of cargo for 
negligence) 

t T.a.»i Sumner in Toflrliirr Insaontoy Camp- 
* M iSll AC 218 225 loid Qh-r 

M It in nyim... Si,m,.h,p <-5 " 

AfklKof Maniu Asiurantt Co n895) 1 U H 
500 501 J«a!so, Curntj v Crimrvf (1932) 

i" Siu'^'=r 

form of the clause) j U^rr 

uTv Puhht llsrU Co-wniMMiiff (1908) 

AC. 276 PC- (demurrage clause to 


_ - 

contract 188 (P 

V Simpson (1908) A <-• 

3? 1. T 356_358 bo, 


r 356 358 fe 
Stt also Sun ^p. U 

K AOP 




Watson Bohna . 

Mutual Mmno Assvrane* « 

IKB 785CA 

r T/iamts end Mtrjt^ ^*484 
Frasir (1887) 12 App Gas 

8 Goiter V Bolton (1912) 3 K 9 ^ 

9 iSuJAerlflni Afann^ ^sariu^ «" 

(1851) lOaS 925 .T R 89^ 

10 TarUlen v Stom/orth (1791) 

699 per Lord Kenyon ^929 

11 ffarov Darstow (18t4)8J« ..ngo) Jl 

12 Cornish v AccidintI^^‘''‘’ ^i Ioi^ 
‘ Q D D 453 AK v 

ranct (1E89)5T L R 

Afoore (I960) 2 LI Rep 

13 PaismoTo v 1 ulran 

ra«e (1936) 151 L.T 258 259 
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according to that meaning ^ The rule is not applicable where the assured 
IS responsible for the wording of a part of the policy^ Ambiguous state 
meats by the assured should be construed against the insurers who accept 
them without qualification while tricky or misleading statements should be 
construed against the assured ® 

33 (1) Where an insurance is eflfected at a premium to be 

Premium to be ^^rangecl, and no arrangement is made, a reason- 
arranged''™ ° ^ able premium is payable 

(2) Where an insurance is effected on the terms that an addi¬ 
tional premium is to be arranged in a given event, and that event 
happens but no arrangement is made, then a reasonable additional 
premium is payable 

The sectiou corresponds to section 31 of the English Act of 1906 and 
enacts that where an insurance is effected “at premium to be arranged” 
and no arrangement IS made, a reasonable premium is payable Similaily, 
where an insurance is effected on terms that “an additional premium is to be 
arranged” m a given event and that event happens and no arrangement is 
made, a reasonable additional premium is payable 

The section may be read with section 54 of the Act 

What IS a reasonable premium or a reasonable additional premium; 
IS a question of fact 

The actual course of marine insurance business is that a broker on 
receiving orders from his principal to effect an insurance, prepares a 'slip' 
which contains rough notes sufficient to indicate the terms of the proposed 
insurance The broker takes the ‘slip* round to various underwriters and 
those who are willing to accept the risk signify their willingness by Initialing 
the slip This slip is, m practice; the complete and final contract fixing the 
terms of the insurance and the premium and neither party can without the 
assent of the other deviate from the terms agreed on without a breach of 
faith The object of the section is to overcome the difficulty where such 
'slip' does not specifically state the premium payable under the contract but 
leaves it to be arranged hereafter and where such is the case, the section 
says that a reasonable premium is payable The same is the case in connec¬ 
tion With an additional premium payable in a given event and that event 
happens 

DOUBLE INSURANCE 

34 (1) ‘Where two or more policies are effected by or on 

n M behalf of the assured on the same adventure and 

Double insuiancc » 

interest or any part thereof, and the sums insured 
exceed the indemnity allowed by this Act, the assured is said to be 
overinsured by double insurance 


1 

2 


(1917) AC 

Bmell % Dtjit (1884) 9 App Cas 345 
atro the undermeoiioncd cases 
Ethenngton ond Lentashwe erd 
JwLshirt Atitdtnt Asnrerte Co (mSl 
I K B 591, 59G C. A Stiuert v Attr 

104 


ct-enti Mertnt Inrrance Co (1885) 16 
Q, B D 619 G A Ocean A/S v Black Eea 
and Baltic General Jnnrance Co , (1935) 51 
LJ Rep 305 C A 

3 Dunn \ L P Ccmpiell (1920) 4 LI L. R 
36 39 Cordegtenu \ Cicrdien (1^21) 2 
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(2) Where the assured ts overinsured by double insurance— 


(a) the assured, unless the policy otherwise provides mw 
claim payment from the insurers in such order as he 
may think fit, provided that he is not entitled to receive 
any sum in excess of the indemmty allowed by t™ 
Act. 


(fi) Where the policy under which the assured claims is a 
valued pohcy, the assured must give credit as aganW 
the valuation, for any sum received by him 
other policy, without regard to the actual value ol 
subject-matter insured , 


(e) Where the policy under which the assured claims is a 
unvalued policy, he must give credit, as against the B 
insurable value, for any sum received by him un 
any other pohcy, 

(d) Where the assured receives any sum in excess ol 
indemnity allowed by this Act, he is deemed to 
such sum in trust for the insurers, according to 
right of contribution among themselves 


sr^opsis 


1 S(aJ)$ and object 

2 Dejintiton of double tnsaranee 

3 Assured’s clam not to exceed the 

tndemntty 

4 Assured s right tn ease of a valued 

policy 


5 Aunrid') right w Kti‘J ” 

valued policy 

6 Aisurtd riuicmg mj' **" ® 

excess of the utdewnilj 

7 Insuraneer on d^erent iideTtsU 

8 Double insurana titV S d 


1 Scope and object —The general rule is that a person is aj 

to take out as many policies as he likes against the same aavenWt 
interest and that he is m no way fettered to claim payment from bi* 
in such order as he thinks according to his choice The object of tbi* 

18 to put a bar to hw claiming payment more than the mdcmci^y i 
contract But before the assured receives the f^uU amount of his loss, 
entitled to call upon any of his insurers to pay him in full and the 
others are also liable will afford no defence to another This I j id 

enunciated in Godin v London Assurance ^ The principle was app* . 
earlier Marine deciaioni,* and 15 enacted m section 32 ( 2 ) (u) of the *08.^ 
Marine Insurance Act» I9U6 and m section 34 (2) (o) of this Act an 
general application ^ It is also the law in Canada * 

p (2) 

Sub'scction (1) defines what a double insurance means , 
prescribes the limitations enumerated m clauses (fl) to [d) thereto to 
the claim of the assured should conform Clause (a) provides * _^ 


1 Ourr 


3 S« ^Tcrth Britufi v 


lAUftpod ^ 
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assured is not entitled to receive any aum in excess of the indemnity allowed 
by this Act, clause ( 6 ) provides the case of a valued policy while clause (e) 
provides for claims under an unvalued policy and clause (d) provides for the 
case where the assured receives any sum in excess of the indemnity allowed 
by this Act 

The section corresponds to section 34 of the English Act of I90s 

2 Definition of doable Insorance—Sub-section (1) defines double 
insurance thus Where two or more policies are effected by or on behalf of 
the assured on the same adventure and interest, or any part thereof, and the 
sums insured exceed the indemnity allowed by this Act» the assured is said 
to be ovennsured by double insurance The requisites of a double insurance, 
then, are (») there must be two or more policies, (n) the policies must be 
effected by the same assured, («0 the policies must relate to the same adven 
ture and interest or any part thereof, and (w) the sums insured must exceed 
the indemnity allowed by this Act (As to the indemnity allowed, su 
section 29 for valued policy and section 30 for unvalued policy ) 

3 Assured’s claim not to exceed the indemnity —Clause (c) of sub. 

section ( 2 ) provides that where the assured is ovennsured by double insu¬ 
rance, the assured, unless the policy otherwise provides, may claim payment 
from the insurers in such order as he may think fit, provided that he is not 
entitled to teccivc any sum in excess of the indemnity allowed by the Act 
This provision embodies the law as laid down in }(ewby v and Rogtrs 

V Daxni * Thus, if a merchant, the value of whose whole interest is 
iC 3,000, first effects a policy on this interest at Liverpool for ^ 2,000, and 
then another policy on the same interest at London for £ 3,000, he can 
recover the whole amount of £ 3,000 on the London policy or he can 
recover the whole amount of £ 2»000 on the Liverpool policy and 
£ 1,000 on the London policy but he cannot recover £ 2.000 on the 
Liverpool policy and £ 3,000 on the London policy as by that he would 
be recovering more ihan the indemnity allowed by the Act 

4 Assored’s right in case of a valued policy—Clause ( 6 ) of sub¬ 
section ( 2 ) provides that where the policy under which the assured claims 
IS a valued policy, the assured roust give credit as a(,amstthe valuation fbr 
any sum received by him under any other policy without regard to the 
actual value of the subject matter insured Thus when property is valued 
at £ 9,000 and insured for £ 2,000 with A, and valued at £ 8,000 
and insured for £ 8,000 with jf the assured claims £ 2,000 first 
from A, he will be entitled to no more than £ 6,000, the balance 
of £ 8,000 from B, but if he claims £ 8,000 from B first, he will be 
entitled to £ 1,000, the balance of £ 9,000 from A * 


5 Assured’s right in case of an unvalned policy —Clause (c) of sub¬ 
section (2) also says that where the policy under which the assured claims 
IS an unvalued policy, the assured roust give credit as against the full insur¬ 
able value for any sum received by him under any other policy The pro¬ 
visions m clauses (b) and (<) embody the law as laid down in Brutt y Jonis* 

which virtually overruled fionr/rW V fiarnrs® 

«'hat the amount recoverable may someumes depend on 
be rder m which actions on different policies arc instituted Ihus, 

^ 3 Sec i?r«« V Jmi (1663)1 H " ^ 

^ Manre IniuiSEce, 8ihEd, 4 (1863) 1II & a 769 
5 . (ISiSXCaop 228 
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ship IS insured by policy A for 3£2,000 valued at ^^4,000, and by 

policy B for £2,000 valued at £3,000, and there is a total 1^ to 

assured can recover £2,000 on policy B, and then claim m 

policy A If he fint receives from the underwriters on PgbjV 

the sum insured by that policy, he can only claim on 

between £ 2,000 and the amount of the valuation £3,UUU, tnat ». 

£ 10001 

6 Assured receiving any sum In excess of the Indemnity—CIaus« 
(d) of sub section (2) further provides that where the assured 

sum in excess of the indemnity allowed by this Act, he is deemed to 

such sum in trust for the insurers, according to their right of contn 
among themselves ® 

7 Insurances on difierent interests —Although one assured 

by double insurance, recover more than the amount of his loss, a 

of persons, interested in the same 8ubjcct*mattcr, may take out *”Y^*oft!iii 
their separate interests and recover, m all, a sum exceeding the value 
subiect matter ® In such a case the principle of subrogation aPP*' . 

limits the amount ultimately paid by all the insurers to them c 
allowed by the Act * 

8 Double Insurance m U S A—‘Double insurance' in Mann® 
ranee m U S A , has been defined as two insurances on the same in ^ 
at the same time and against the san e risks If the pe«o” 

risks, interests or property are different, it is not a case of double ^ 
In the absence of a contrary stipulation in the policy, msured 
the whole amount of any loss from any of the insurers up to the 
the policy or he can recover proportionately from the general i . j 
Under the so-called American clause, in general, underwriters becom 
according lo the dates of their policies and a second or subsequent 
writer is not liable with respect to that part of the insured interest o 
which is fully covered by prior insurance ® 


WARRANTIES, ETC 
35 (1) A warranty, in the following is 


Nature of war 
rarity 


warranties, means a promissory warranty, 
to say a warranty by which the assured v 

that some particular thing shall or shall no 
done, or that some condition shall be fulfilled, or whereny 
affirms or negatives the ejnstence of a particular State of facts 


(2) A warranty may be express or implied 

(3) A warranty, as above defined, is a condition 


which roust 
not 


be exactly complied with, whether it be matenal to the nsk 
If it be not so complied with, then, subject to any express PP 
Sion in the policy, the insurer is discharged from liability ^ * 
the date of the breach of warranty, but without prejudice to J 
liability incurred by him before that date 


I S« lUUbury tL*"! of England Vol 22 
(Simoodi) 3rd Ed p 165 
2. lor righi of contribution «»S tO 
3 II titntrrltr Ftrt CJ^ct v Ctf/gftt Prtndtitt 
t.ie80l 13 An* Ca» 


end MrtcatitxU IntiTeitt* ^ 

L^trp^ol end iaiMt *— 


S4t 


801 IS Arp C«» ‘ ^ 

S 79 in/zaand u* alio ^itU /rtftj/ 


Ch D 569 a A C7<^«n , 
rend (1758) 1 Euir 489 455 . . 

Cciui Jir.iSccvrduJ ^ 
to IIS' if d w ite «»•'» 


jl'8 
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1 Scope 

2 Depntlion of warranty 

3 Meaning of •'warranty^ in insa 

ranee law 

4 Representations and warranties — 

Difference 


5 Two kinds of warranties 

6 Pfomtssory warranties, meaning 

°f 

7 Warranty must be exactly complied 

with 

8 Materiality irrelevant 


1 Scope—The section speaks of nature of warranty Sub-section (1) 
defines what the word “warranty” m marine insurance means Subsection 
(2 speaks of two kinds of warranties# tftZ , express or implied warranty Sub 
seCNtion (3) says that a warranty as defined in sub-section {!), whether material 
or not to the risk, must be complied with and its breach will have the 
effect of discharging the insurer from liability as from the date of its 
breach but any liability already incurred by the insurer before that date is 
excepted 

' The section corresponds to Sec 33 of the English Act of 1906 

2 Defimtton of wattanty—Sub-section (\] defines a warranty to 
mean a promissory varrantyi that is to say, a warranty by which the assured 
undertakes that some particular thing shall or shall not be done, or that 
some condition shall be fulfilled, or whereby he affirms or negatives the 
existence of a particular state of facts Thus, according to this definition 
warranty arises (t) where the assured undertakes that some particular thing 
shall or shall not be done , or (ti) where he undertakes that some condition 
shall be I fulfilled or (ui) where he affirms or negatives the existence of a 
particular state of facts 


3 Meaning of “warranty” in insurance law —Ordinarily, a war¬ 
ranty 18 defined as an “express or implied statement of something vshjch 
the party undertakes shall be part of a contract and though part of a 
contract yet collateral to the express object of it»' But in a contract 
‘of msutance, the term ‘warranty* is usually employed in the sense of 
a condition of the contract The word ‘warranty’ js used when what 
IS really meant IS a pure condition® Sterling, E J, has observed that the 
term ‘warranty’ is frequently used in the sense that it imports a condition 
of liability® In other corotncrcial transactions a breach of warranty usually 
gives rise to claim for damages but in insurance law a breach of warranty 
entitles the party aggrieved to repudiate his liabiliij under the rest of the 
contract * As used in this seciion, a warranty is expressed to be a promissory 
v warranty and a condition , ^ 


4 Representations and warranties—Ctffercnce —^The difference 
between representations and warranties has been stated thus “Jf a person 
effecting a policy of insurance says ‘I warrant such and such things which 
arc here slated’ and that is part of the contract, then whether they arc mate¬ 
rial or not IS quite unimportant, the parly must adhere to his warranlv 
whether material or immaterial But if the party makes no warranty at all 
but simply makes a certain statement if that statement has been made W 
^/ unless It IS immaterial, it docs not signify whether it is false or not falsp 
Indeed, whether made bona fde or not, if it is not material, the untruth ,s 


1 Leake on Contract p 282 

2 Paicrenr Ltd \ Ecnn (Jt-S ) 2 A C 413 

_ ^ 1 1 cctw Haldtre 

3 EUiBjrr fir Co i AiIiJZ,/, hurtruCc 


^4"" ntt (lr05) 1KB 31 at pp 

Stt: BctnTd \ BehtT (IEC3)i q n jjo 
?c/tncrT Cugcty (1526) A C 50 



830 


THE ir^SURANOB ACT 


[S 5J 


quite unimporlanl If there is no fraud m a fcprcscntaljon, 
fectly clear that it cannot afTcct the contract» and even if material 
IS no fraud m it and il forms no pan of the. contract, it cannot vitiate 
right of the party to recover 


The difTercnce m form between the tivo IS that 
be made either verbally or in writing and need not be introduced m 
policy# whereas * warranties” must aUvays be m vvriting and must always 
mserted in the policy^ 

5 Two kinds of warranties—Sub-scction (2) enacts that 
two kinds of warranties, P«, express or implied Express j >9 j-ji 

been specifically dealt with m section 37, while sections 39 . 

with cases where no warranty should be implied# and section j 


implied warranty 

A warranty is implied if it is a condition implied by law» 
instance, a warranty m a voyage policy that the ship is present 

commencement of the voyage, or that she will not deviate irom ‘ ^ ja,,, 
cd or usual course of the voyage, but in other branches ot 1 
such as in a fire or life policy, there IS no implied warranty 
law warranties are divided into two classes# » (0 warrant ^ 

a fact or state of affairs warranted to exist at the time of the ® 

(lO warranties as to future facts or states of affam Some msta 
rantics as to future may be given thus -xulon'^c* 

vehicles will be usually garaged—Above address"* # (») to prestet 

used in your business ?—No Some instances of warranties a ^ ^^^5 

only may also be given ihus (0 "How often is AT required to send sia^^^ 
of cash received f—Daily® ,(«) *'l 8 your machinery properly 
Yes 


6 Promissory warranties, meaning of —Warranties jj^aTiao- 
future arc sometimes described as “promissory” warranties But a 
ties under the Act are promissory warranties and they relate oot 
future and the present state of facts and affairs A distinction nas,^ 
been sought to be made with regard to warranties which merely j'y^uie’' 
risk insured against as such a class of warranty can only relate to inc ^ 

Such warranties# e g where a policy is “warranted free of capture ^ 

F C and S clause# arc not i\arranties in the sense in which the w 
m this section but arc simply excepted perils , breach of t^ where 
entitle the insurer to repudiate all liability under the policy J-n ' jjipot 

a vessel “warranted free of capture” is captured the underwriter 
be responsible for that loss, but they will be liable for a subsequent 
peril of the sea# provided the capture was not the proximate can? ^ 


1 Andtrton v FUzgttald (1853) 4 H L C 6 
481 at p 504 5 m alto Pawsonv Hatton 
(!778) 2Cowp 785 787 p/r Lord Mans- j 
field G J Von TungtUn v Dubots (1809) 

2 Camp 151 P^onntn v Rnd j^enrun v 
KtUUwtll (1812) 16Ea« 176 186 

2 Ste al*o Notes under S 22 supra 

3 Sec^Aatov Robbtrdt (1837) 6 A &.E 75 8 

Pnlehard v Mtrihenlt Li/t (1858) 3 

C D N S 622. 

4 DssBtons V Bontn (1922) 2 A C. 413 

(motor losursDce) 9 

5 il#«wAarri^ V Kaltancl Mutael (1937) 3 All 

£. R 19 (accident liability) 10 


Hearts ej Oak v Law Unton (1936) 

E R 619 (fidelity insurance) <^,,3^11 
H eolfett & Rtmtnir v AiojU (J^JJ , 

F R 304 (employes liability 

#»f aho Svettny v Ktntuty f* 

L, R 295 ( Ate any of your driven 
21 r-No ) rotf 

5« Goddard J tn Hearts^ c 19 623 » 
Union (1936) 2 All E R 61^ ^ 
Finlay J m Beauchamp v 
3 All E R. 19 21 . 

See Scrutton L. J m Mergan v freenttet 
(1932) 2 K B 70 80 
Andersen v Jtfertm (ISOfi) A C. 934 
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But wh-re a vessel was “warranted on St Lawrence between October 1 and 
Apnl I”, )t was held that the warranty was a “promtssory” one, breach of 
which relieved the underwriters from liability for a subsequent loss * 

It IS a difficult question of construction to determine whether a given 
warranty does or does not relate to the future In any case it cannot be 
said that the mere expression of an mtcntion IS a promise as to the future 
Thusi where a vessel was insured and was described by the assured as “now 
lying m the T dock and intended to navigate the St Lawrence as a freight 
boat and to be laid up for the Nvntcr m a place approved by this company" 
and the vessel was destroyed eleven months afterwards by fire but had 
femamed in dock the whole time, u was held by the Privy Council that the 
words were not a Nvarranty as to the ship’s future movements, but merely 
expressed an intention that the vessel should navigate as mentioned* 

7 'Warranty most be exactly complied witb —Subjection (3) enjoins 
that a warranty as defined m 8uVscciion(l)i IS a condition which must be 
exactly complied with and its failure to so comply with will entitle the 
insurer to be discharged from liability as from the date of its breach ® It is 
of no consequence if the breach occurred without the fault,* or even the 
knowledge* of the assured, or owing to someone ehe’s fault,® or that the risk 
u not increased by its breach ’’ Even it does not matter if the loss is totally 
unconnected with u, and would have happened m anv event * 

8 MaterxalUy irrclcvaot —Subjeaion (3) further provides that a 
breach of warranty entitles the insurer to repudiate his liability irrespeaive 
ofwhether a warranty IS material or not This is one of the cardinal prin¬ 
ciples of insurance law® 

Except as provided in section 36 where breach of warranty has been 
excused in the circumstances mentioned therein, the warranty is an absolute 
condition precedent 

36 (1) Non-compUance with a warranty is excused when, 

by reason of a change of circumstances, the war- 
when breach of ranty ceases to be applicable to the circumstances 
v^arranty excused contract, or, when, compliance with the 

warranty is rendered unlawful by any subsequent law 


1 

2 

3 

4 

5 

6 . 

7 

8 


BimUv Drytr a884)9App Cas S45 

Grant v ^tna Ituuranei (1862) 15 Moo 

P C 516,15 F R 589 P C 

S«D^ffa^nv Hartlty (1786) I T R 343 

345-346 per Lord M^ficld 

Philips \ BfliUwf (1784) 3 Doi^b (H B) 

374 

TruJkM V Qiutnslani tnruranci (1936) AC. 
159 166 

McrOtyv Hood (1796) 6 T R 710 
Jftw CastU Fits v Momorfan (1815)3 
Daw 255 

Mejnardv Rhod* (1824) I C.&P 360, 
GUn s Lems (1853) 8 Ex. 607 , Fel^ v 


Tabor (1861) 2 F &. F 663 Beacon LxU 
\ CiiJ (1862) I Moo P C C 
9 Pewrer, N Uatron (I778)2Cowj> 7§.» 
per Lord M3rs6(Id htvur'U 
Metmonan (1815) 3 Pow }i L ^ 

Eldon L C /rd^ryn a 
( 1853) 4 H L C 
worth LC. 

pj^din t.. /,e^t ((£2^4) *= 

^PP. f/W'' 

t>aes*^ 

If 4 J 422- 

"Z* 7' ( Tt'i 2 Cr-w' 
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(2) Where a warranty js broken, the assured cannot avail 
himself of the defence that the breach has been remedied, and the 
warranty complied with, before loss 

(3) A breach of warranty may be waived by the insurer 

srnopsis 


1 Scape 

2 Cases where non^eompUaace 
With warranty excused 

3 Breach remedied or war. 


ranly eompUed uth before lost, w 
defence 

4 IVaicer of breach of warraoi) h 
insurer 


1 Scope—The section provides for certain cases where non^ P 

ance with a warranty can be excused The cases contemplated 
this section ire (0 whenj by reason of a change of circumstances» . 

ranty ceases to be applicable to the nrf umstances of the ’-yjnt 

wheni compliance with the warranty is rendered unlawful by ^“j^*** n 
law A third case is contemplated in sub section (3)> 
breach of warranty is waived by the insurer But sub section 
the principle that a defence that the breach has been wbe® 

ranty is complied with before loss will not be available to the assur 
once a warranty is broken 

The section corresponds to section 34 of the English Act of 1906 

2 Cases where non>compIiance with warranty **®”*^*^la( 
compliance with a warranty is excused (t) if the state of things ^ 

ed by the warranty ceases* thus if, during a war# a warranty to sa 
convoy at a given future time be inserted in the policy* the intervea 
peace before that period would excuse the necessity of .v tht 

principle that cessante ratme cessat lex, and (ft) when the compliance wi 
warranty iS rendered unlawful by any subsequent law * 


3 Breach remedied or warranty complied with before J® > 
defence —It has already been noticed ni section o5 supra that on 
pliancc with a warranty the insurer is discharged from liability a* j-urcA 
date of Its breach Sub-section (2) of this section enacts that the a . 
cannot avail himself of the defence that the breach has been rcmcdicO* 
the warranty complied With, before loss® Thus, a breach 
sea worthiness will discharge the underwriter from liability as from xhc ^ 
,of such breach, although the loss.is wholly uncomieclcd_tbercwith,-aa 
though the unscaworthincss was remedied before the loss ® 

4 Waiver of breach of warranty by snsnrer— Sub'SeCtion (6) 
vidcs that a breach of warranty may be waived by the insurer • 
the party iggncvcd by a breach of condition elects to carry on^W»m 
contract, he is often said to have * waived’* the breach of condition 


1 IfaUbui) > Lgvt of Crgleod Vol 22 
Srrccc'j 3rd Kdn pp 21 22 CKng Aroould 
on Xlmiine InsuttRCe 14tb Cdn S C36 

2 Uiibefl ^ Pigen (178J) 3 though (KB) 
224 

3 QiaUe \Si.rtr>* JnJjTcne* Cc y Ctfnneretel 

lunkef Canada (1870) L. B 3 P C 2M 
foUo^vlr>g \ Chchert ()82I)3 Brod 

1 iTiq IS8 

4 Sre Ea nt \ Imflaynt \tiitiul (1936) I 


K 11 505 514 f,r G,OT L J -feV 

..,vn ,n lh.< KOC "l'“Sj) 5 l 
Utpenraitke v Deatons Barf ' j 

LI L,R M7 150 r C /vf 
ifKiIlowcn MlatUic ShipPint^f 

ornfus ( 1922 ) A c. 2^ 

^fd SumDcrj Crajt v 
I T_ CL fi72 705. btr BrtoiWtU# **• 
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Where the insurers accepted abandonment to them of the vessel lost, 
they are estopped from setting up the breach of a warranty» of which they 
were already aware, in answer to a claim * 

Waiver IS effected cither by a memorandum or note on the policy to 
the effect that “the seaworthiness of the vessel as between the assured and 
the underwriter is hereby admitted” or by an act of the underwriter, such as 
acceptance of notice of abandonment, adirmmg the policy after knowledge 
of the breach of warranty * 

37 (1) An express tvarranty may be in any form of words 

Express warian- from which the intention to warrant is to bt 
inferred 

(2) An express warranty must be included in, or written 
upon, the policy, or must be contained in some document incorpo¬ 
rated by reference into the policy 

(3) An express warranty does not exclude implied warranty, 
unless It be inconsistent therewith. 


srj^opsjs 


1 Seojii 4 An txpms vsarraUp dots not 

2 Farm of txjiress warrentp exclude an tmphed warranty 

3 /woi^oralion of warranty 5 WorrantteSt Jorne instances of 

1 Scope —The section speaks of an express warranty, what its form 
should be, how it is to be incorporated m the policy or m other document 
and whether it excludes implied warranty In speaking of its form sub. 
section (1) lays down that u may be many form of words but the only 
criterion must be that from those words the intention to warrant can be 
inferred In dealing with its incorporation in the policy or other document 
8ub-sccuon (i) provides that an express warranty must be (i) included in or 
written upon the policy, or (u) must be contained in some document incor¬ 
porated by reference into the policy In enacting whether an express war¬ 
ranty excludes implied warranty subjection (3) says that unless there is 
anything inconsistent in meaning an express warranty does not exclude^ 
implied warranty 


The section corresponds to section 35 of the English Act of 1906 


3 Form of express warranty —No particular form is necessary to 
constitute an express warranty It is enough if from the words used in any 
form the intention to warrant can be inferred Thus, the word “warranty** 
or “warranted” is not at all ncccisary to constitute an express warranty 
Tie words, such as, "to sail on such a day*’, or "m port”, or “all well” on 
such a day, when written upon the policy would constitute an express 
warranty \fithm the meaning of this section Thus, where the policy con¬ 
tained a clause to the effect that declarations of interest were to be made as 
toon as possible after the tailing of the vessel, the clause was a warranty and 
failure to Comply with it preduded the assured to recover the loss ^ Even 


JnTjravt v Uiut, (1874) L. R. 

\ AUrdwn (1819) 2B-&.Ald 320 
u explxiaed m Q,uh*e Mstins jutronf, 
O Y Cmrjracl Bank ^ Ccuia (1870) 
t- R. 9 P C, 234 , Prwuicul Jnnronf, v 
105 


I/iw (1874) R 6 P a 224 

Vnen Innraut StnAj ef Carden Xlrf v 

Cwtt IliIZ, O’ Ca (lyifi)l A C. 231 

(P C.) m *l» Dadop Brtihtrs tS Ce v 
r evwi, (1919) 2 K. bTw? 
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the description of the vessel insured as being of a ccnam nation would 
amount to an express warranty of her nationality ^ But there cannot be any 
implied warranty against change of nationality* It should also be noted 
that no strained construction should be put on a statement so astomak*^ 
a warranty ^ Thus in a time policy where a vessel was called the good 
ship U was not a warranty of seaworthiness * 

3 Incorporation of warranty —Sub-section (2) provides that nothing 

can be an express warranty unless it is included in or written upon the po icy 
or 15 contained in some document incorporated therein by reference 
warranty may be incorporated m the policy either m its j •. 

foot or transversely and there is no hard and fast rule as to how it 
incorporated in the policy * Even statements m a proposal form victe 

to be incorporated m the policy and to amount to a warranty 

4 An express warranty does not exclade an implied 

Sub section (3) provides that an express warranty docs not exclude an \ 
warranty unless inconsistent therewith Thus if a policy 
fittings of a ship are to be approved by a surveyor and they arc so 
by him it does not exclude the warranty of 5 eaworthmc«s on account 
express provision for the approval of fittings ’ 

5 Warranties, some instances of —(i) \Vhere a marine policy 
ship contained a warranty that the amount insured on p p i 

not exceed a certain figure, it was held that the word "insured inciu 
insurance against war risks * 


(ii) Where a ship is warranted "well” or "in good safety*' on a parti 
culat day, it means it must be safe at any time during that day ^ 

(«i) Where a ship IS warranted to sail before or after a given dayi ** 
must sail before or after that day, the underwriter is discharged from i 
if It does not sail before or after the prescribed day, althou^ the loss is » 
in the remotest degree connected with the time of her sailing 

(if) Where a ship is warranted to be m port at a given day she must be 
in the port on that day 


1 Ktvon V Brrihon (1778) 1 Douglj K B 12n 
BartnS V Chgrtt (1602) 3 B<n & F 
201 } Ltlhion V lltnitrson (1803) 3 Po* 
P 499 H L Bonni \ Cfxis u (I8(M) 
&Eas« 398 ' ’ 

Z. Dintv Smith (1869) L R 4Q,B 414 

3 MiM/r V Thomptan (1811)2 C»tnp 610 

4 Smell V Clbton (1819) 16 Q. U I4I Ex 

' Ch affirmed Sui nem Gtison \ Small (1853) 
4H L.C 353 * 

5 See Dlackhatt v Certrll (178^3 Term 
Kep 3G0, Fiitc«n v DjriuvtU (1778} I 
Dousli K B 12 iff bI*c. Dtrua^s v 
V Ttamti er-d hittttp Sterxnt Ifmrantt Co , 
(1897) A C. 609 H L. p*f Lord 
ilalibury 


7 


9 


10 


C Tcrkthtt /n*srenr# Co lid v Ccr-rlrft )] 
(1917) A C 2I8P C t ut aho EJw^dt 
V Airrayron MiXitel Shp Settgly 

(1870) IQ. D D 563 Ex Ch aipp SB& 

5C8 y>hcre Foltock B and Bf«ti J cx 
ptcxied the %ie«f ihat parol evidence ii 
adAlnible to ihow v«hat docitmcnts were 


mtcoded by the parties to form coe 
tract of insurance 
5I,.J4 V r,w (1900) 2 a c 
Matint /nsarcncf Co v Corntneni ? 
Conada (1870) L. R 3 P C. ^ 
Crnnotk S S Co \ MeTiltmt 
Ui (1903) IK B 367 affiimrd 
K B 657 C A „ . /iQAiJ 

P i-emMl & Co Ltd v Z3v»M» 1*=’ ' 
A C 431 H L. ^ _ 

DlackAurst \ CoektU (1789) 3 ^ 

(177*’) Maiihall m 
Insurances 4th Ed 204 ^^7®" 
than (1778) 1 Dough K. B ‘2 n 
•sAtaftlv JflWflB (laiOZlaunt 301 
Stejlunttrv hcrllefK 

(1008) 13 An. o. 

S A (1957) 3 Al t F 

as to meaning of port to relaim® 
arrived ship ' 
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But when a ship is insured **m any lawful trade” these words must be 
confined to the trade on which the ship is sent by her owners, and therefore 
the assured who has sent her on a lawful voyage is not precluded from 
recovering a loss occasioned by her being barratrously employed in a smuggl¬ 
ing trade ' 

38 (1) \Vliere insurable property, ■whether ship ox goods, is 

expressly warranted neutral, there is an implied 
condition that the property shall have a neutral 
character at the commencement of the risk, and 
that, so far as the assured can control the matter, its neutral charac¬ 
ter shall be preserved during the nsk 

(2) Where a ship is expressly warranted “neutral”, there is 
also an implied condition that, so far as the assured can control the 
matter, she shall be properly documented, that is to say, that she 
shall carry the necessary papers to establish her neutrality, and that 
she shall not falsify or suppress her papers, or use simulated papers 
If any loss occurs througn breach of this condition, the insurer may 
avoid the contract 


sri^opsis 

1 Scoj>s 3 Insuuvt Uobiltty undir a 

2 Warrantj o/ mutraltij/, meamag warrantjf of ntutrality 

of 4 Poeumints to fuutroUtjl 

1 Scope —^This section is an illustration of the principle enacted an 
subjection, (3) of section 37, that an express warranty docs not exclude an 
implied warranty The section enacts that where insurable property is 
expressly warranted “neutral” an implied warranty is also attached to it that 
It must have its neutral character not only at the commencement of the risk 
but such character must also be preserved, as far as practicable, during the 
Continuance of the said risk In the case of a ship, where she is expressly 
warranted 'neutral* an implied warranty is also attached that she shall be 
properly documented, that is, she must carry the necessary papers to establish 
her neutrality, she must not falsify or suppress her papers or use simulated 
papers The insurer has been given the option to avoid the contract on 
breach of such implied warranties 

The section corresponds to section 36 of the English Act of 1906 

I 2 Warranty of nentrallty, xneamUg of —Where in time of war the 
^assured warrants the ship or goods to be neutral, such a warranty is called 
a warranty of neutrality *’ The warranty of neutrality does not mean 
that there will be no future war * Since the time of Napoleonic wars u 
wi-anje the pracfi^ with the underwriters to require the assured to warrant 
the neutrality of the insurable property, such as ship or goods The object 
01 inserting such warranty is to avoid the risk of capture The warranty of 
neutrality must satisfy the two statutory conditions laid down m sub*8cctions 
U; and (2) of this section 

\ JlcrctU (1789) 3 Term Rep 2 Eitn v PeriiRwn (1781) 

Tytm \ Curjuy (1789) 100 
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day, if it was, he should be made liable and if not, his liability ceases But 
if it was not “well” or "m good safety** beyond the given day the insurer 
cannot absolve himself from his liability under the policy 

41 (1) In a voyage policy there is an implied warranty 

that at the commencement of the voyage the 
Warranty of ica ship shall be seawoxthy tor the purpose of the 
worthmc, of .hip particular adventure insured 

(2) "Where the policy attaches while the ship is m port, there 
IS also an implied warranty that she shall, at the commencement 
of the risk, be reasonably fit to encounter the ordinary perils of the 
port 

(3) "Where the policy relates to a voyage which is performed 
in different stages, during which the ship requires different kinds of 
or further preparation or equipment, there is an implied warranty 
that at the commencement of each stage the ship is seaworthy in 
respect of such preparation or equipment for the purposes of that 
stage 


(4) A ship IS deemed to be seaworthy when she is reasonably 
fit in all respects to encounter the ordinary penis of the seas of the 
adventure insured 

(5) In a time policy there is no implied warranty that the 
ship shall be seaworthy at any stage of the adventure, but where, 
with the prmty of the assured, the ship is sent to sea in an unsea¬ 
worthy state, the insurer is not liable for any loss attributable to 
unseaworthiness 


srjfopsis 

i 


Scope 

Seaaorthiness, meaning of 
Manner m which ship to be sea 
worthp 

Stages tn the uoj^age and warrantjt 
of seaworthiness 


5 Seaworthiness ia a time poU^ 

6 Burden of proof 

7 Seaworthiness, whether a eontmu 
tag warranty 

8 V S A 


1 Scope —The section speaks of warranty of scaworiHine^s of a ship 
in respect of a voyage policy as well as of a time policy A v^arraniy of sea¬ 
worthiness IS an implied warranty except in the case of a time policy Such 
a warranty relates, m case of a voyage policy to that (i) tl c ship at the 
commencement of the risk, must be reasonablv fit to encounter the ordinary 
penis of the seas of the adventure insured, («) she must, while in port, be 
reasonably fit to encounter the ordinary perils of the port, and (mj she must, 
in case where a voyage IS performed in different stages, be scaisorthy in 


1 See ftoelAsrtl V CmIHI, tl789] 3 Tcnn Kep SCO, irr alro totes onder KCt oc 37 Kfro 
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Z huturt't liAbllitjr aiid«r a warranty of ntatralltjr —The mniw 
has the nghl to avoid the contract where contrary to warramy the properjf 
has not a neutral character at the cornmcncemcnl of the rjjr» but in cflte fl 
the property losini; ita neutral character after the commencement of tt 
risk, the insurcr*s liability depends upon the question whether / 

been prevented by the assured or bis agents ThtiSi the >“*tircr s lia iif 
will continue if after the date of the insurance a war breaks out whten m e 
the property as enemy property* 

4 Docamenta to establish neutnlxty —Siib-section (2) providei Ibf 
a case where a ship is expressly warranted "neutral *fc«jar? 

ship must be properly documented, that is, she must ° J 

papers to establish her neutrality The sub-scction cn^oms both yj 
negative duties The duty to carry necessary papers is a positiw f 
the duty not to falsify or suppress papers or use simulated papers 
tive duty The provisions of this subjection will be observed a 

assured can bontrol the matter 


Proper documents are those required by the general law 
by treaty, and do not include (hose which are only required hy |nc ^ 

of the belligerent power * Lack of proper documentation will ’ ^lyoa 
underwriter from his liability when, condemnation of ship aro 
that ground * ^ 

39, There js no implied warranty as to the 
No inpiiod «>t- a ship, or that her nationality shall not be 
rstity of naiionaiitr ed dunng the nsk 

Although there can be express warranty of neutrality m 'yve 

able property and implied warranties thereto that the property 
nectral character at the commencement of *^*^ ““*, V** „ ttat Ut 

that there IS no implied warranty as to the nationality of a snip 
nationality shall not be changed during the risk ^ 

This section corresponds to section 57 of the English Act of 19®®^ 

40 Where the subject-matter insured is warranted w- 
or "jn good safety** on a particular day, it jS 

of good that day 

This section corresponds to section 38 of the English Marine 
Act, 1S06 It enacts what a warranty of good safety should bci^ 
say where the subject-matter insured is warranted "well or » St., 


tbit 


safety * on a particular day, it is sulEcient if it be safe at any tune (,cd 


bej^ond thatj«scn 


day but it may not be * well** or **in good safety” beyond that 
day An insurer's liability upon such warranty wiU depend 
subject matter insured was "well” or • m good safety" on ihi 


m good safety" 


the 


ibei 
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day, if It was, he should be made liable and if not, his liability ceases But 
if It was not "well'* or “in good safety” beyond the given day the insurer 
cannot absolve himself from his liability under the policy ^ 

41 (1) In a voyage policy there is an implied warranty 

that at the commencement of the voyage the 
Wattaaty ot lea ship shall be seaworthy for the purpose of the 
wouhmei. orihip particular adventure insured 

(2) "Where the pohcy attaches while the ship is lu port, there 
IS also an implied warranty that she shall, at the commencement 
of the risk, be reasonably fit to encounter the ordinary penis of the 
port 

(3) "Where the policy relates to a voyage which is performed 
in different stages, during which the ship requires different kinds of 
or further preparation or equipment, there is an implied warranty 
that at the commencement of each stage the ship is seaworthy in 
respect of such preparation or equipment for the purposes of that 
stage 


(4) A ship IS deemed to be seaworthy when she is reasonably 
fit an all respects to encounter the ordinary penis of the seas of the 
adventure insured 

(5) In a time policy there is no implied warranty that the 
ship shall be seaworthy at any stage of the adventure, but where, 
with the prmty of the assured, the ship IS sent to sea in an unsea¬ 
worthy state, the insurer is not liable for any loss attributable to 
unseaworlhiness 


sr^opsis 


Scope 

Staaorthtness, meaning of 
Manner tn which ship to he fea 
worthy 

Siagee tn the voyage and warranty 
of seawoTthinest 


5 Seaworthiness in a time poli^ 

6 Burden of proof 

7 Seaworthiness, whether a contmu 
tng warranty 

B V S A 


1 Scope The section speaks of warranty of seaworthiness of a ship 
m respect of a voyage policy as well as of a time pohcy A warranty of sea¬ 
worthiness IS an implied warranty except in the case of a time policy Such 
a warranty rclatcsi in case of a voyage pohcy to that (*) tl e ship at the 
commencement of the risk» must be reasonably fit to encounter the ordinary 
penis of the seas of the adventure insured, (n) she must, while in port, be 
reasonably fit to encounter the ordinary perils of the port» and (mj she must, 
tn case where a voyage 18 performed m different stages, be scats orthy m 


I S«e i?(a#Utirttv C«WI, tl7E9] 3 Term Kep SCO tlto under lect co 37,/• fro 
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respect of any preparation or equipment required fof the purposei ofthoi 
stages But m the case of a tunc policy there is no such implied warranty 
as attaches to a voyage policyi at any stage of the adventure except wner, 
with the privity ot the assured* the ship is sent to sea in an unscawor y 
statcj the insurer is absolved from liability for any loss which can be a ri 
buted to unscaworlhmess 


The section corresponds to section 39 of the English Act of 1906 


2 Seaworthiness^ meaning of —The word ^'seaworthiness ^ 
the same thing with reference to a policy as it docs with reference o 
tract of carriage by sea ^ But the word as used in this section 
the ship must be reasonably fit m all respects in respect oi a F 
adventure insured to encounter the ordinary perils of tbe s 
adventure 


The standard of seaworihtncss vanes with the nature of , j^^ycar 
insured It vanes from one voyage to another, from one season ^ 
to another and from one kind of cargo to another kind Vyordin^q 

need only be made as seaworthy as is reasonably practicable y 
available means ^ 

3 Manner in which ship to be seaworthy —The ship 
reasonably fit in all respects to encounter the ordinary perils o| 
the adventure insured The expression 'reasonably fit m au r ^ ^ 

would include that she must be (i) competent m hull* and (»lDe cq ^ 

with the necessary sails* tackle, stores, supplies, provisions, 

other things requisite for the safety of the voyage and those 

her , and in the case of a steamship, she must have (0 fuel ftt 

boilers in sound and proper condition and («) an adequate supply oi 

the voyage * 


The ship should also be properly manned,» f , she must have a ^ 
tent master and a competent and adequate crew and where a P"®*®i|gi)C 
compulsory, she must have a pilot on board’ The master must a 
reasonably in good health although not in perfect health ^ 
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Com CaJ 36 Tollowing Beekor Craj & 
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A a 101 H L. 

2. See Sutl v Sieit L\n$ S S Co [1877] 
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catco of vet lucsr 
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But a temporary defect which could be remedied or a port-hole being 
improperly left open would not make the ship unscaworihy * 

4 Stages in the voyage and warranty of seaworthiness —The 
doctrine of stages m the voyage has been laid down m sub-sections (2) and 
(3) and the principles laid down therein enunciate exceptions to or modifi¬ 
cations ofi the general rule that the warranty of seaworthiness is not satisfied 
unless the ship is, at the beginning of voyage, seaworthy for the whole of 
that voyage, as laid down in sub-section (1) of the section 

The first modification of the said rule as made by sub-section (2) is 
that, where the policy attaches while the ship is in vort, there is an implied 
warranty that the ship shall at the commencement of the nsk be reasonably 
fit to encounter the ordinary penis of the port This means that the ship 
must be capable of being moved from one part of the harbour to another 
for repairs and of being anchored alongside the wharves and quays at the 
harbour * 

The second exception or modification as laid down in sub-section (3) 
IS that where the policy relates to a voyage which is performed in diifcrent 
stages, dunng which the ship requires different kinds of or further prepara¬ 
tion or equipment, there is an implied warranty that at the commencement 
of each stage the ship is seaworthy in respect of such preparation or equip¬ 
ment for the purposes of that stage The principle as laid down in sub¬ 
section (3) purports to embody the law laid down in Bouillon v Z.»f^<©a®and 
m Dixon v SadUr* but without touching this point 

, IHustrations 

(i) A steamer insured at and from Lyons to Galatz sails with a river 
crew and captain and without her masts and anchors and other 
heavy articles as it was not possible for her to carry them on the 
river voyage , thereafter she takes on board her sea captain and 
some of her sea-gomg crew and is otherwise fitted for the voyage 
to Galatz Held, the ship satisfied the warranty of seaworthiness 
if she was rivcTWorthy when she left Lyons and seaworthy when 
she sailed from Marseilles* 

(li) A steamer which could not carry enough coal for the whole of 
the insured voyage was obliged to divide the voyage into stages 
for the purposes of coaling on account of the necessities of the 
case but at the commencement of each stage she had on board 
sufficient coal for that stage, she was seaworthy at each 
stage Held, the steamer was seaworthy 


1 Suil V SlaliLtru S S Co (1877) 3 App 
Cas 72 H L Hedl^ v Fin^R {7 & ions 
S S Co (1892) 1 Q, B 58 C A fteaiso 
CtlroySont & Co \ Prtto & Co (1893) 
A G. 5G H L, in the imtani case ibe 
defect v.as not capable of easy remedy and 
unseawortbiness isas found 

2 Porrriher % Coujtns (1809) 2 Camp 235 

^ (1899) 4 Com. 

3 (1863) 15 C B N S 113 


4 (1839) 5 M &.W 405 414 affirmed sub nom 

Sadler v Dtxon (1811) 8 M & W 895 
Ea Ch 

3 BottiUmv Ltipton (1863) 15 C B N S 113 
6 Tktny Richards & Co (1892) 2 Q B 141 
? in Tts loritgern (1899) 

P 140 C. A at p 155 15T LR 259 

w also CrtemKk S S Co v Mcritivit 
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5 Seaworthiness in a time pollcjr—Sub*section (5) provides tbit m 
a time policy there is no implied warranty that the ship shall be icawonlij 
at any stage of the adventure* , but wherci with the privity of the assiati 
the ship IS sent to sea in an unseaworthy state, the insurer is not liable W 
any loss attributable to unseaworthiness® The underwriter isnotliabl 
if the unseaworthmess was a proximate cause, though not the sole 
the loss and if the assured was privy to the state of things which 
the vessel uns''aworthy, though he might not have formed the opinion tlis 
she was unseaworthy ® But where the ship was sent to sea in a stats 
Unseaworthmess in more than one respect and the assured was 
only of them the insurers* liability would depend whether the assured 
privy to the particular defect which caused the loss * The 
be held to be privy to any unseaworthmess on the mere omission 
precautions against the ship being unscaworthy, which such precaution g 
have disclosed ® 

6 Barden of proof —Thai a ship was unscaworthy is a 
fact and the burden of proof lies on the underwriter , but it may w s 
to the assured where the ship soon after sailing becomes disable 
founders 


7 Seaworthiness, whether continuing warranty— 

originally seaworthy for the voyage insured it is not necessary that i ^ 

continue to remain so throughout the voyage Thus when the P° 
a voyage out and home u is enough if the ship is seaworthy for tne 
voyage when she sails first from the home port of lading even . 

risk 18 enure and indivisible’ It » also not necessary that the masi ^ 

crew should do their duty throughout the ^voyage ftneet® 

has been occasioned by the penis insured against it would be no 0“ ^^ 

an action on the policy that there was negligence and misconduct oi 
and crew after the voyage has commenced ® 


1 Thit principle it in accordance with the 
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Cat 353 and Dudgtm v Pmbreh (1677) 2 
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f 8 U S A—In U S ^ tier? is n rnarms .nsur 2 sc= r«o^ c'-s aa 
V implied warranlv tliaixc: ves'^c.l-s la sIlTssptcts s-a^ccnay aaa spplis 
1 only lo the commcnccrrcnt lis r^st sad caca 'tape tarreo" To conpV 
With this warraalv the % rss-l mis b- a* la ail respr^^ to r>er^o*r2 tae vcrrs.^ 
insured and to tncoanitr me o'^amarr perils Scawo-^alaess d“r*rads on me 

nature of the st p, me vovage, and tae se-V'ec m ^vn.cn she es engaged rnr 

- not on the amonat o“ areamtn ^ 

42 (1) In a police on goons or o^ar movab^Ktiiers isno 

' Koi!npirdv,i^ implied t\-arran^ tnai lie goons or movabiss am 

*aiythats»dsai« sea^^o^thv 
Ka'ftOrthv 


(2) In a \ o\age poliCN on goot^ or oiher movaVes mere is an 
implied warrants at the commence,mem ol^e vovage me ^n 

IS not onlt seaworthy as a ship, b jt also that sne is reasonably £t ^ 
the goods or other morales to tne desnaanon contemplmed 
the pobet. 


sr,\o?sis 

1 Sc^ S. Ccr^’errtfissM# tj thg- 

2 Scearrihjust oj cer^o 

1 Scope—This sscroa sntais of wo vsr-andes V^n„#eav*c-tV^sas 

of cargo and cargo>«r^^«s of shp. 3* cDs^esronns to Senx en-Do^the 
Enghsh Act of 

2 Seaworthiness of caPso—Snb^ect^ca'I) r-trnaej thii nn a, ooLcr 
oa goods o* other movayes meres no Itnnbed warTan”^ mtt the poods or 

niovahles zir seav orthy Th-' t-srr-sjcsa ^ anen-nance vriih the cecenan 
Kotbil V Setrirrs^ The war-afT o^ stavoniuatss irhrch es mirbni 
as to the shap do-s not tneni to 1 ce^er? cm’^loreo to land the CKttx.* 

3 Cargovrortliicess of ship—on (2) p-cn^^es tnatm a 
'ovage policy on gooes <r otaer merraoles iht^ es zn nerhed warraniT iVr? 

^t the co*ameDCe3SCDt of the ' orate ebs *in is not onr" renvartbr ns x. 

ship, bitt also that she « ■•■easonabW is to clotv ioe roods cr ccher rsoraoles 
'o the dettmatioa «os*-n:?lated by the nobcr 

Sjch -sparranty ~s tio’ ^ «5rd—^1n a •ooncr on a c*vi w n *-*d— 

na^yrourb weather the good-hare to be jrs-aon-n. a’ 

Without d ScUtv and -== shio then cc^ t''e vcvace , 

or («) wh-re cattle -nstsed xpa-sst -“cr-al tv the T-nnjmcm wx' 

tnsafScient’ (fn)-where Tovage beg an ngbi •^s’^ectoT pxrc*'‘< 
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take the intended voyage with such a cargo on board 


43 


There is an implied ivarranty that the on 

IS a lawful one, and that, so 
wairaeti of control the matter, the adventure shall be car 
legality quj ijt a lawful manner 


srjtopsis 


II 


Scope 

Illegal contracts of insurance 
Contract with an enemy 


Defendant need not rauit 

of tlUgaUty 
cgicl of 

1 Scope —Thu section enacts what ", ’'"‘’''[TpilXn'ev«y a'"''”'”',. 
Such a warranty need not earned oSt-n a lawM ' 

insured that it must be lawful and must be came 
far as the assured can control the matter 

The section corresponds to Section 41 of the English Act 

lav^ gcnc*'** > 

1 Illecal contracts of insurance— The courts p^t.iji 

declam those® contracts void which have the tendency^ to 
morality or other effects prejudicial to P“ I ^ ^ ,),c above 
rnwa But the law of insurance has *Pat«°‘cPfioa of ia>“”„,i 
of the law of contract partly due to the control by legf°"i'rtuitt 

^^aTrladTh-nltrc’^XtLfaT^^^^^^^^ 

’a 

Dies mav not operate in the same way Thus, -i.jjg iVJth th® ^ 

L loss, as where the -a.-ter^of a sh^P en^^^^^ 


nivrnce of the owner and the ab'P ‘b'rerore 
an assured cannot recover an indemmW /ot >i,s crim 


the tiro'' 


an assured cannot recover an indemnity tor nis crii. j 3 , the- „ 

wary to statute such an insurance is wholly void for illeg y 


a Contract with an enemy —The general rule 

.1, co^n.ra«s made with an enemy are vmd oa 


lt»^ 


during thtwar bltweea a pers on in England and aa enemy ^ - 

0 Cunaf^ ' r« 

k.isTisI*^^ . nr 


JlKhcrdton 


• Stanlen 
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sense Later on the principle was enunciated that all insurances of enemy 
properly arc contrary to the public interest and that a loss occurring during 
the war cannot be recovered ® These decisions postulate that policies taken 
out on enemy ships against capture by British ships were illegal and there¬ 
fore void if made during the war and were abrogated if made before the 
war But a loss before the outbreak of war w recoverable after the restora¬ 
tion of peace * But the fact that war is imminent or expected does not 
absolve the insurer from liability for loss of property by seizure'' Moreover 
an insurance on an adventure remains valid although, by the outbreak of 
war, It becomes illegal for the assured to continue with the adventure and if 
he thereupon abandons it Similarly, the mere fact that property is in 
enemy territory does not make an insuiance of that property illegal ^ 

4 Defendant need not raise the point of illegality —Where a 
policy IS void for illegality the court has power to take the point itself if it 
comes to its notice and will refuse to give judgment on the policy and m 
this regard the defendant need not raise the point nor the court would even 
assist the plaintiff in such a case where the defendant docs not wish to raise 
the point ® 

5 Insurance on neutral adventure —NcutraU are generally entitled 
to carry on their trade with a belligerent subject to the latter's right of cap¬ 
ture Therefore, the carnage of contraband goods and voyages m breach 
of blockade arc not illegal and hence insurances on such goods or voyages 
are valid ** But the rights of neutrals to trade with the enemy have been 
modified or abrogated by Act of Parliament or Order in Council, an insu¬ 
rance or an adventure disallowed by such Act or Order would doubtless be 
illegal ^n offence is commuted when a British ship proceeds or attempts 
to proceed to sea m contraventun of an order made under the Defence 
(General) Regulations, 1939, S R A O 1939 No 927 “ 

6 Illegality of part of insured voyage, effect of —The decisions 
on the question which presents difficulties tend towards the following pro¬ 
positions—ft) that any illegality m the prior stages, or at the outset, of an 
integral voyage vitiates a policy even though effected only to protect some 
later stage of it in which there is no illegality » («) that an illegality in any 
pan of an entire risk or voyage insured vitiates the insurance as to the 
whole of It, (*») that the illegality of a wholly distinct ana separate voyage 
has no effect on the voyage insured by the policy ^ Whether a voyage 
insured IS to be considered a distinct or a part of a voyage depends on 
the contract of affnghtment and the circumstances under which it was 
made ^ 


1 

2 


3 


5 

6 

7 
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44 (1) Where the subject-matter is insured W “'“W 

^ ^ policy “at and W’ or “from” a 

implied condi IS not neccssary that the ship should 

re”?, S'”'"- when the contract is concluded but there 

plied condition that the adventure , 

menced within a reasonable time, and that if the a v 
so commenced, the insurer may avoid the contract 

(2) The implied condition may be ttcg^bved by shovvin^^^^ 
the delay was caused by circumstances known “'" j,he con 

the contract -was concluded, or by showing that he 
dition 

sr/fopsis 


\ Scope 

2 Jmurance *‘ai and from" or ‘\from^* 
apartxeular place 

3 ' In good safety," meaning of 


Advtniu’t must h asusma 
m a scasdsiaHt mt 
"Tht shsp slant m i*' Wf 
insured,'' meaning of 

1 Scope —The section enacts that where thr place it 

by a voyage policy "at and from” or "from” a conclu<i”J 

necessary that she should be at that place when the co 
but there is an implied condition that the -void the 

within a reasonable time and on us failure the be 

tract The section further says that this impliec the mtw? 

by showing that the delay was caused by circumstances sn waived to* 
before the contract was concluded, or by showing tnai 
condition 


idecidf 


-\Stf 


The section corresponds to Section 42 of the English Act of I 

The provision in subjection (2) settles one of the points left 
m De \Vol /v Archangel Insurance Co* 

2 Insurance *‘at and from” or "from” a P®*‘**j'**f J fl” that 
a ship IS insured at and from’* a particular mimcdiat^^J 

in good safety when the contract is concluded, the risk . -,jj. attach^ 

II she IS not at that place when the contract is concluded „-i.cy othenvd 
as soon as she arrives there in good safety, and unless '“J* P ^ jpccif^ 
provides, U is luimatenal that she is covered by another policy 
lime after arrival * 

The application of the rules aforementioned 
meaning of the phrases at and from or “from” may '’“‘".,,^,tancc* 
modified by tlie terms of the policy and of the surrounding circ__ ^ 


(IfTt) UR 9Q. R '4->l 

‘Schedule R 3^") (*) **** ’» 

, , MaritA < • ttEr«l)l^It 

V V iM (IIVO ISUJCI 
IBl ctrtfifd V> 'C 

I<»t < n *• ih IV 


held tliat ihe later w« WT-en* 

In HiUututio'i 

w^/ 

lari lac* ih r'k does rv-t^* 

ih, ....1. on, U' 

th It t e Sen y 
Cat 120 122. 
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3 'Tn good safety*^, meaning of —A ship is deemed to be ‘‘in good 

safety” even though seriously damaged if she is in such a condition as to 

enable her to lie at the ^ermmuj a quo in reasonable security till she is pro¬ 
perly repaired and equipped for her insured voyage ^ 

4 Adventure must be commenced within a reasonable time— 
The section enacts that where a subjeci-mettcr is insured by a voyage policy “at 
or from” or “from” a particular place, there is an implied condition that the 
adventure must be commenced within a reasonable time and if it be not so 
commenced the insurer may avoid the contract The question as to what 
IS a reasonable time is one of fact® 

If the delay in arriving at the port where the insured risk was to 
commence was such as materially to alter the nsk| as for exemplc, to change 
a summer risk into a winter risk, and this delay even though was occasion¬ 
ed by penis of the seas or other unavoidable causes, the contract was held 
voidable® Whether the test laid down as above, prior to the English Act 
of 1906, should also be applied to this section there is a difference of opinion 
Arnould expressed a contrary view,* but in Halsbury’s Laws of England it 
has been said that the same test should be applied under the Act “ The 
delay m executing repairs at the port will not put an end to the risk unless 
the delay is such as to amount to an abandonment of the insured 
adventure ° 

5 “The ship starts on the voyage insured*’, meaning of -«-The ship 
18 not deemed to have started on the voyage until she has, being m a slate 
of complete preparation for the insured voyage, quitted her moorings and 
broken ground 

45 Where the place of departure is specified oy the policv, 

. and the ship instead ol sailing from that place sails 
of departure" from any other place, the risk does not attach 

sr^opsis 


l Scops 2 Port, msamng of 

I Scope—This section speaks of alteration of port of departure 
When a voyage commences from a particular place it is called the ttrmmus a 


1 Forhei v M iljon (1800) I Parke J Macine 
Insurance 8(b Cd 472/trinru v Woedman 
(iOlO) 3 Taunt 239 but see Bill v Bell 
(1810) 2 Camp 475 s\hcre ship insured at 
and fiotn Riga 10 the On ted Ku^dom 
and immediately after her arci%-al ai Riga 
her papers were se zed and both ship and 
cargo were later sequestrated before dis 
charge had taken place held ihe policy 
attached as the ship was in physical safety 
from the perils insured against ahbou h 
not free from political danger 

2 Set S 87 tnfra 

J Hull ^ (1011) H <79 o, 
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5 Vol 22Simonds 3rd Edn p CJ 


6 CAilty \ 5<fann G? Morlyn (174212 Ark 

359 Croat V hxns (IB^) 4 Lp 175 
tet also Comderrv Coj:ley (1763) 1 Um 
W 417 Crwekjhark v Jenson (181012 
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charged ihe underwriters 
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51-1 croitinj tiic bat iMlhoul full ballaK 
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11898) 2 I 393 C A \ntl.ot.^ 
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ci port Loehrart v I nhtr (18351 1 C, 
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S 48] 

(2) Unless the policy otherwise provides, where there is a 
change of voyage, the insurer is discharged from liability as from 
the time of change, that is to say, as from the time when the deter¬ 
mination to change it is manifested, and it is immaterial that the 
ship may not in fact have left the course of voyage contemplated by 
the policy when the loss occurs 


SYJ^OPSIS 

1 Scope 3 Change of vqyage and abandonment 

2 Change of voyage and demotion of vc^age, essential features of 

from voyage, difference 

1 Scope—^This section speaks ot change of voyage and its conse¬ 
quences A change of voyage occurs when the destination of the ship is 
voluntarily, after the commencement of the risk, changed from the destina¬ 
tion contemplated by the policy The consequence of the change of voyage 
IS that the insurer is, unless the policy otherwise provides, discharged from 
liability as from the time of change The time of change of the destination 
as contemplated by the section is when the determination to change such 
destination is manifested irrespective of the fact whether the ship has left 
the course of voyage as given m the policy when the loss occurs 

The Section corresponds to section 45 of the English Act of 1906 

2 Change of voyage and deviation from voyage, difference —See 
notes under section 48, infra 

3 Change of voyage or ahandoment of voyage, essential features 
of —Change of voyage is also known as abandonment of voyage Its essential 
features are—(») the change of destination of the ship from the one contem¬ 
plated by the policy is voluntarily made, such change must be after the 
commencement of the risk, and (»«) the determination of the change s 
manifested, irrespective of whether the ship in fact has left the course c*" 
voyage contemplated by the policy or not^ 


48 ^1) Where a ship, without lawful excuse, deviais frun 

_ the voyage contemplated by the i>ol!r~ ^ f-- 

surer is discharged from habihn zs frerr tht 
time of deviation, and it is immaterial that the ilrp zzsr 
regained her route before any loss occurs 

(2) There IS a deviation from the \xr^rt bv 

the policy,— c y 


ed by the policy, and that ccCTs 3 from, 


tott.jin*, V Bioi-ti (insii a—, 

K B 16 Dntccl\ Pounert Hr-*1*17 
and P 200 \^h€n a purpcs<* 

cihct destitaiion it 
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designatol by'^lic°nnT voyage is not specificaDj 

course is deputed irorn ^^’ 

deviation in fact''to'rf!?i4> rs immaterial , there must be a 

the contract msurer from his liability under 


srj^opsis 


Scope 

Change oj V6jcg, and ienaUan 
jrom voyage, difference 
A demotion or a change of 
voyage ts a question of fact 


4 Touch and slay clause 

5 Spectaf clause 

6 PfoUcs of deviation 


by the policy^ of deviation from the voyage contemplattc 

v.des that the msurer 3,"vlJseet.oa (I) pr. 

tion if such deviation i« liability as from the time ofdcvia 

deviation even if the «!Jiin ^ lawful excuse and it would bt a 

in sub section f2) ihe her route before any Joss occurt: 

defined to mean (a) tf deviation from the voyage” hasbew 

designated by the policy, '* 

case where such course IS departed from# and (^) i“ 

Usual and customary course by the policy, when the 

vides that the msu^r is discha^^S^r'* sub-section (3) it pfo* 

when there 18 a deviation in liability under the contracj 

18 immaterial *ud any intention to deviate m this regard 

'Ihe section corresponds to section 46 of the English Act of 1 906 

In change of voyaRc, the^voli^** ^*'^1**^**“ from voyage, difference—{i) 
from the destination contcmnla»i^j of the destination of the ship 

made, while in the case of by the policy to some other place 's 

course of the voyage from th?* from the voyage the change of the 

some other course, or where surl, ^Pc^^ificaJly designated by the policy to 
policy the change of the coursr ** specifically designated by the 

course, is midc (ii) In chanc,. „f '^oyage from the usual and customary 
liability as from the time when thi. insurer is discharged fm® 

IS n-anifested and not m f-ict j to change the destination 

case of deviation from the vova,,,* '"^ben the loss happens, while in the 
from the tune of deviation which m„«» '”*^rcr is discharged from liability as 
ed irrespective of whether the *h,n 'ofact be made and not contemplat 
1 ms occurs » (in) In thance of ^ ”^ga»ncd her route before any 

charged from liability for all siibseau^^f^ underwriter is tpso facto dis 

change the destination is manifested *bc determination to 

voyage the underwriter is discharr^^^i case of deviation from the 

after actual departurebut he i ^^*^**y for all losses occurring 

---for all prevouj losjM ‘ 
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shaped to Str-ro* cr C^ A 53 i=a cc«=x «^x=!rr< \p?t?' 

'wzs fc^ tisij al^crrfc "t vas t=r»?«&ii‘5 «? sTc^ifr sit TniS-^jAt at'^njN 
tKsicfsi=cto=3^t:ii^>=^«'=^’=^'r?^ oasit «ctaa ssrasatr ^ s''*Tt 

hai^ K«^ >v>. err a>a.-;dra^:3=:S« V-f^rt jgcsrge ^ ^^?rt aS 

icttsd3a=:-d “cT S3=* '=«^ ~cc V<$-, A^* latirca«aar'a-^at 
poljcr ccwtnac a larsftrxssSs Hl'twtaj sa atav^^aje tit SrwsBur ^ jajre 
ofti-sesrff^se tss altc:t^:5ie taita 5=*o c^=^'‘T3a»^ Sa 
wb»ia-rtli-^LrrcTrTi33 ataratd.* i« r-art rats ce'tataa^ c*cw2^ 
afiidtarerwafjr »d:£i-aat p?r ttsias stoiatd iatit ^ cv is tit 
tereszf ^%een co^ £«♦ v*- *f, atr^tsas to a ciaa:« oT rc-eajr?-*' 

4. Tob^ *nd st»j ciaTTM:.—la tit aisstot cf «r furtitr T'Ctow wr 
raa^e, tea 1 ber-j* to tet-ci aaa star **at «y per; c* fixer ^ ix^eertr' t^otx 
iw* zsshomt tbs sb ? to dtrsit 5rcca tbt cttr<r cCbtr fcvxgt I'tvsx tb* 
ofdgp ar t ur e to tbs p^ oT cstlta^oa ^ 

Tfcs c^aci?l» as etdaetd fre« cam stxv be sar ax 

follows J 

(Q Tbs ejasat cf tbt poytrs tbs clggst corfrr? «a lit sb f bx$ to bt 
jTrdira not br its I'ttol erstret r—arjJif of lit t*'ra^ s"\b 
zs, •‘to call*** ••to teeth*' er*to toxseh wd nxv*' btxt l\ rt^ertr^ 
toxht m:t 'cofc and aatere oftbt adrentart cortonpUt^ bx 
tbc polic\ ^ 

(n) The ^nst does not confer a fowtrtovuvl O^cr iNCat^ than t''\t 
wfcscb appears to have been the ceam of ifct v'ovagt tns-red at 
cooieoplatcd bv tbc parties* the iottritwia o^ ibe j-inves hwmt 
to h: »tbcred from a proper interpretMiOtv tsf the whole 
policy* 
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(n:) The clause docs not authorise the ship to visit any port ahhougi 
the latter is within the local limits of the voyage insured for any 
purpose which is not connected with the mam object ol the 
adventure * 


(ip) Any trading! breaking bulkp landing or loading |:arg 0 i 

foreign to the mam object of the adventure, will not ma e 


visit of a port allowcdVor a certain purpose to visit that * 
deviation, if the trading, breaking bulk, landing 

IS completed during the ship’s lawrful stay in such ^ort 

additional delay or substantial variation of the risk 


(c) But rf trading as aforementioned gives f”' 

not otherwise have been made, it may afford a defen 


not otherwise 
underwnter ^ 


It may be noted tnat where a policy in specific term t„une 
coursf'which the ship has to take between 
must be strictly followed and where the policy provides for one 
port at which she may touch, this may bind her not to touc at 
intermediate port, on the principle expressto umus tst txelusto at 

5 Special clauses —Modern policies generally contain 

Ot 0 ci 


by which the insurers agree to cover the risk in case o ^ 

change of voyage at an extra premium to be afterwards arrangeo 
clause at an extra premium does not cover unreasonable n jj^ve no 

commencement of the insured voyage * Similarly, the ,omcti®c< 

application where the risk has never aliached® This -nd tb'® 

requires due notice to be given by the assured on receipt ol aavic t 
obligation, even if not expressed, will be implied ’ 


The clauses, such as, Institute cargo clauses, 


(extended cover) and Institute War clauses are also inserted in 
to cover deviation or change of voyage 


6 Notice of deviation —A notice of deviation to the un< 




deviate from the usual and customary course will not policy 

writer from being discharged when no liberty to do so is given ^yitb 

But it may be an evidence of waiver not to deviate when consid 


the UD‘ 


idef* 


t may 
other circumstances 
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49 (1) Where several ports of discharge are specified by 

the pohcy, the ship may proceed to all or any 
Of them, but, in the absence of any usage or suffi¬ 
cient cause to the contrary, she must proceed to 
them, or such of them as she goes to, in the order designated by 
the policy If she does not, there is a deviation 

(2) Where the policy is to “ports of discharge”, within a given 
area, which are not named, the ship must, m the absence of any 
usage or sufficient cause to the contrary, proceed to them, or such 
of them as she goes to, in their geographical order. If she does 
not, there is a deviation 

srwpsis 


1 Secfi 2 OrJer m which ship mastptoutd 

to ports 

1 Scope—This section speaks of the order in which the ship must 
proceed to ports where several ports of discharge are specified in the policy 
or where the policy IS to “port of discharge** withm a given area which are 
not so named The section also enacts that where she docs not proceed to 
them in the order or manner laid down in sub sections (1) and (2) there is a 
deviation The consequences of such deviation will, therefore, attract the 
provisions of section 48, that is to say, the insurer is discharged from liability 
as from the time of deviation irrespective of the ship might have been regain 
mg the route before any loss occurs or irrespective of any intention to 
deviate 


The section corresponds to section 47 of the English Marine Insurance 
Act, 1906 

3 Order in which chip must proceed to ports —Sub-section (1) 
provides that where several ports of discharge arc specified by the policy 
the ship may proceed to all or any of them, but, m the absence of any usage 
or sufficient cause to the contrary, she roust proceed to them, or such of them 
as she goes to, m the order designated by the policy If she does not, there is 
a deviation ' A ship insured to several ports need not visit them all, but 
if she ROCS to more than one, she must take them in the order named in the 
policy® 


Subjection (2) provides that where the pohcy is to “ports 6f discharge** 
within a given area, which arc not named, the ship must, m the absence of 
any usage or sufficient cause to the contrary, proceed to them, or such of them 
as she goes to, m their geographical order If she docs not, there is a devia¬ 
tion,® 

50 In the case of a voyage policy, the adventure insured 
Delay m%oyage. beprosecutcd throughout Its course with reason¬ 
able despatch, and, if without lawful excuse it is not so 
prosecuted, the insurer is discharged from habihty as from the 
time when the delay became unreasonable 
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SrifOPSIS 


1 Scspi 1 Cmditmcf 

1 . Scope—This section speaks of delay in voyage and whea there o 
iinreasonable delay m the adventure insured being prosecuted througnom 
its course, the insurer is discharged from liability as irom the tunc wnen sue 
delay became unreasonable But lawful excuses for the delay arc except 
from (he section 

The section corresponds to section 48 of the English Act of 1906 


2 Condition of reasonable despatch —^In a voyage policy. 
the conditions that there shall be no change of voyage insured or ccvia 
from the voyage, there is a further condition that the adventure ^ ^ 

be prosecuted throughout its course with reasonable despatch, ana. ii w 
lawful excuse it is not so prosecuted, the insurer is discharged from i 
when the delay became unreasonable What is a 
question of fact ^ In PhtUipt v Jrvtng,^ which is a leading case ^.jjj 

the principle laid down is that whether the delay at the port w . 
ship happens, to be is reasonable or not must be determined. *^^ ^535 
arbitrary rule, but by the state of things existing at the port 
principle was applied m v Ktng^ 


The insurance ceases to be m force where the delay 
able time (I) at the Urmnus aqtio, or («J during tne voyage, 
ttrmxnus ad quern, or (tv) where it occurs for purposes unconncctca w 
object of the voyage* 

SI (1) Deviation or delay in prosecuting the \' 0 y 2 gfi 
Esewe for devia- contemplated by the policy is excused,— 
twn Of delay * / r / 

(o) where authorised by any special term iir the • 
or ^ 

(h) where caused by circumstances beyond the con 
of the master and his employer , or 

(c) where reasonably necessary in order to-comply'^ 
an express or implied warranty , or 

(d) where reasonably necessary for the safety of the ship 
or subject matter insured , or 

(e) for the purpose of saving human life or aiding a ship 
in distress where human life may be in danger , or 

(/) where reasonably necessary for tlie purpose 
jng medical or surgical aid for any person on board t 
ship , or 
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(iv) Whtre reasonably nteeisary for the safety of the shp os ikj 
matter insured —This clause coven both the safety oi f 
ship or subject-matter insured^ and is not liimtcd to the c 
sity of saving the ship or the subject-matter insured from 
perils insured against ^ 

(v) For the purpose of saotng human life or aiimg a 

where human life may be tn danger —This clause i 

excuse a deviation made solely for the purpose o s I 
property * 

(vi) Where reasonably necessary for the Maif 

or surgical aid for any person on board the ship J-ni 

IS ancillary to what has been staled immediately be ore 

(vii) Where caused by the barratrous conduet of the 

barratry be one of the penis insured ^^ittpdbT 

“barratry” includes every wrongful act wilfully com 
the master or crew to the prejudice of the owner, » 
case may bci the charterer ® But a deviation « 
under this clause on account of the negligence 
skill of the master, however gross it may be 

3 Resamption of coarse—Sub-section (2) * 0 *^* Tue'sun’* 

cause excusing the deviation or delay ceases to operate, the lalr 

her couTsci and prosecute her voyage, with reasonable despaten 
section does not point that the ship must return to ,’o,* to 

from she deviated but the clause means that she roust do her utm 
to the terminus ad quern of the voyage * 

U S A—InU S A the general rule 1 ! that the '’“'’’'"iJ'.ust'eS' 
insurer terminates if there is a deviation or change of risk josured 

Any uncxcuscd departure from the regular course or route w jj^ytes s 
voyage, or any other act which sutetantially alters the risx, c 
deviation 

Where there is any unreasonable delay in commencing the 
where the master or authorised agent determines, prior to the co 

ment of the risk, not to sail on the insured voyage or to 
termini of the insured voyage, there is a change of \oyage or .ygftbc 
and the policy does not attach, although part of the voyage jg to 
same course The determination to abandon the voyage should be 
appear by clear terms or unambiguous conduct ° 

A deviation is justifiable or excusable if caused by 
imavoidable necessity, or if done under compulsion The necessity 
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excuses a deviation must be the resuU of physical or moral force, and must 
be real and impervious, imminent and obvious ^ Thus, deviation is excused 
or justified if caused by the necessity of repair, provision and outfit for the 
vessel or of saving life or property or of avoiding peril not insured against, 
or of avoiding capture or confiscation or on account of stress of weather 
joining comoy or transhipping cargo* But an unintentional departure from 
the proper course, through Ignorance, mistake, or want of skill on the part 
of the master IS not a justifiable deviation^ A mere convenience or appre¬ 
hension of danger is not sufficient * 

ASSIGNMENT OF POLICY 

S2 (1) A marine policy may be transferred by assignment 
unless It contains terms expressly prohibiting assign- 
ooncy™. a»«mbi” ment It maybe assigned either before or after 
loss 

(2) 'Where a marine policy has been assigned so as to pass the 
beneficial interest m such policy, the assignee of the policy is entitled 
to sue thereon in his own name , and the defendant is entitled to 
make any defence arising out of the contract which he would have 
been entitled to make if the suit had been brought in the name of the 
person by or on behalf of whom the policy was effected 

(3) A marine policy may be assigned by endorsement thereon, 
or in other customary manner 

srnopsis 

1 Seopi 4 AssignmiRt by tndarstmsnt or in 

2 iJinjnminf 

3 vis-a-vis rfi/Wnnl » EoJorsmrot. mronmg of 

6 USA 

1 Scope—This section and section 53 deal with transfer of marine 
policies The section enacts that such transfer can be effected by way of 
tusignment which may be made by endorsement on the policy or in any 
other customary manner Such assignment may be made cither before or 

after loss On assignment of the policy, the assignee has the right of smt tf, 

he can bring a suit on the policy in his own name In such a suit the 
defendant has been given the power to put forth such defences as he could 
do had the suit been brought by the policy-holder himself, i e , he has the 
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right, in defence, to impeach the contract ofinsurance ,,2 

that on assignment the heneScial interest in th policy aslignc p 
assignee from the assignor 

Prior to this Act, transfer of marine 
130 A and 135 A of the Transferor Property Act (I V of loo2; . 
dealt with the transfer of a policy of marine 
provided for the rights, etc, arising in consequence ot 
rights under the policy Sub section (1) of this section genera y ^ 
the provisions m sub-section (1) of section 130A of the .nsub-srroJ 

Act, while sub-section (2) reenacted the provisions containc 
(1) of section 135A of the said Act, and sub-section (3) 

■contained in sub-section (2) of section 130A of the Transfer P > 

Tbe section corresponds to section 50 of the English Act of 19® 

2 Assignment—Sub-section (1) provides that unless 
tains terms expressly prohibiting assignment, a 

ferred by assignment Such assignment majr be made either 
loss ® Even assignment of claim without assigning the policy i* P 
Even also the consent of the underwriter is not necessary to 
the assignment unless a policy imposes such a condition 

3 


Assignee vis a-vls tbe defendant 




-Subsection (2) 

, to ttnj! the beneBeifl'f'.,,, 


■where a marine policy has been assigned so as to pass the pohcf 

in such policy the assignee of the policy has the right p,., saf 

The defendant m such an action has been given the right to p h 

defence arising out of the contract which he would have 
make if the suit had been brought in the name of the person Py “* 
of whom the policy was efTected . 

uoye mes-’ 

It has been said that the ‘beneficial interest' referred to ao 
the whole beneficial interests * ^ 

A defence of concealment by the assignor arising out ^ * 

marine insurance,'^ or the defence that the loss was attributable ‘ 
misconduct of the assured,"^ will be a good defence man gttrilr 
assignment But if the loss is proximatcly caused by and not Tj,-1 s^’ 
able to the wilful misconduct of the assured, the insurer 
to third party even if separately insured * A defence pleading ^ li 
of premiums due from the assignor is not available under this 
claim under the policy is unliquidated Tnc assignee's fight -Au 

extends to the extent to which the assured has agreed to assigit P** 
him and not bejond that 

- 
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Section sav es the assignment of policy after loss 


The section corresponds to section 5l of the English Act of \oQi6 


This action re-enacts sub-section O) of section ISD\ 
Property Act (IV of 1882) 


of the Transfer of 
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Tight, m defence* to impeach the contract of insurance 
that on assignment the beneficial interest in th policy assigned p 
assignee from the assignor 

Prior to this Act, transfer of marine policies 
130A and 135A of the Transfer of Property Act (IV of low} 
dealt with the transfer of a policy of marine insurance wmle 
provided for the rights, etc, arising m consequence 01 ^^nictd 

rights under the policy Subjection (1) of this prop ttj 

the provisions m sub-section (1) of section 130A of the ^*^**^V 
Act, while sub section (2) re enacted the provisions «jiat u 

(1) of section 135A of the said Act, and sub-scction (3) 
contained in sub-section (2) of section 130A of the Transfer of r P ; 

The section corresponds to section 50 of the English Act of 19^ ^ 

2 Assignment —Sub-section (1) provides that unless 
tains terms expressly prohibiting assignment, a 

ferred by assignment Such assignment may be made cither jjj,jj,b!e* 
loss ® Even assignment of claim without assigning the policy is P 
Even also the consent of the underwriter is not nccessa^ to 
the assignment unless a policy imposes such a condition 

3 Assignee vis a-vis tlie defendant — Sub-scction (2) 

■where a marine policy has been assigned so as to pass the .tg pojicf 
m such policy the assigaee of the policy has the right p,., forth 

The defendant in such an action has been given the right top to 
defence arising out of the contract which Iici would have .onbeli^ 
make if the suit had been brought in the name of the person oyo 
of whom the policy was effected 

It has been said that the ‘beneficial interest' referred to above 
the whole beneficial interests* irtctd 

A defence of concealment by the assignor arising 
marine insurance,*^ or the defence that the loss was 
misconduct of the assured,"^ will be a good defence m attnb';*' 

assignment But if the loss is proximately caused by and not ^ 1,5 lisbl 
able to the wilful misconduct of the assured, the insurer y*" f*-^ 
to third parly even if separately insured * A defence /-tjon a* ^ 

of premiums due from the assignor is not available under this y , ^ ppljcj 
claim under the policy IS unliquidated * Tnc assignee’s fight un . , j.,gbtl^ 
extends to the extent to which the assured has agreed to assign 0 
him and not beyond that ^— 
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4 Assignment by endorsement or m other customary manner ^ 
SulHcction (3) provides that a marine policy may be assigned by endorsement 
thereon or m other customary manner An assignment by mere delivery is 
not a “customary manner”>' but endorsement in blank first by the brokers 
who effected the policy and then by the assured assigns all claims on the 
policy to a holder of « ® 

5 Endorsement, meaning oC —^The word “endorsement” means 
anything written or printed upon the back of deed or writing” ® 

6 USA —In USA, under clauses to that effect a policy is avoided 
»the insured property 18 transferred or policy assigned without the under¬ 
writer's consent * Only the underwriter can take advantage of a clause in 
the policy providing that it shall be void if assigned without the consent of 
the insurer but an attaching creditor cannot do so * See also Hagan v Seotitsh 
Union and^Jfahonal Ins Co ,** where a clause “for the account of whom it may 
concern” m a policy was held to insure to the benefit of a subsequent vendee 
f pt'cvail over a printed stipulation about the voidability of the contract 
» change occurs in the interest, title* etc of the subject-matter insured 

53 Where the assured has parted with or lost his interest in, 
Anuted vshohas subject-matter insured, and has not, before or at 
auim doing expressly or impliedly agreed to 

assign the policy, any subsequent assignment of the 
policy IS inoperative 

Provided that nothing in this section affects the assignment of 
a policy after loss 

sri^opsis 

1 Seoj>e loss of tntsml 

2 Assignment after loss of tn- 4 Assignment afttr loss pemutlblt 

teresi 5 USA 

3 Agreement of assignment before 


1 Scope—^This section enacts that where the .-j 

or lost his interest in the subject matter insured, anv suhseaxri"^^^,^,^^ f 
of the policy becomes inoperative unless before or at the ituSc * 

hns, expressly or impliedly, agreed to assign the no 

Section saves the assignment of policy after loss ^ ^ P^ty/ito to thr 

The eeclion corresponds to section 51 of the Eaglah Act of i'M 

section re enacts subjection (3) of^ * 

Properly Act (IV of 1882 ) ' ' ’ «ction fSOA of t}^ Transfer of 

The reason behind the enactment ]> 

dent to the propertv insured and hence an mc»- 

docs notJWr « effect the transfer of a policy toji^ ^ Knperty insur'f 

2 Assignment after loss of 

_ ;r transfers the whol e of hn interest attwrd psr^.r?' 

(1910) Is’&T'Srir- tf-ttired 

C 230 ^fr Hamilton J 227*; ^ 

, 3/S"ef<£”. Ce — , 

3 tVhsrloniUwLexcoo f- !*"£'S <53 

108 ^ •' SSU 
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the henr-fit* or agreeing to assign the policy or to hold the simtfoi 

Blit It «« transfrreci the rolicy becomes unavailable to anyone’ 

^ DC othenvise if he parts only with a portion ofbis intercstp for 
instance, where he mortgages or pledges the insured property** 

t.TY, ^Breemcnt of assignment before loss of interest-Where at lli 

Dolrev°nr^ n **>' mstircd property, the transferor assigstd tit 

fit '• ‘® '■old It for the benefit of the transferct, tit 

ed 3 ‘’15 “ ’’""S on ‘>t= po'tay In the name of tht aw 

after ,hr "“"'“I >"= If the assured had become a bankniFt 

alter tne assignment * 

_ ^ , Assignment after loss permissible -Where once the loa to 

occurred and the right to indemnity is thereby crsstalhsed, thcauaredot 
Sar5rd’'o,'u‘"?‘P‘>''ny irrespective of the fact whether htlai 
parted with or lost his interest in the subject-matter insured between lost aad 
assignment This is the combined efTcct of the proviso to this section, wir 
section (0 of section 52 and section 17 of the Act 

. , ^ USA —In U S A , if transfer is conditional the insured 
to have an insurable interest and can recover =■ The rule supiortedbyW 
weight of authority IS that where the assignment clause is m simple 

and hi®""ll* “Sont of insured to receive the mo 7 

Even moii “sured that would forfeit the poWj 

® ■““bject to risk of every act and negW “ 

r"'°“ ^ “riginal policy in mortgagor's hani 

noi change of ownership is required by the policy, such tequneme”' 
not dispensed with by a consent to transfer previously obtained 

the premium 

54 Unless otherwise agreed, the duty of the assured or 
When premium to pay the premium, and the duty of the m 

pa>abic er to issue the policy to the assured or his agen^ 

, j concurrent conditions, and the insuier 

bound to issue the policy until payment or tender of the premium' 


1 Scope 

2 Premtum, meaning of 

I Scope—This section speaks of the 


sr/iopsis 

3 Return of premium 




, . ——*,.,5 sccMon speansofthe duties of the asiured - 

agent and of the insurer The assuied or his agent is saddled with J^he duo 
to pay premium and the insurer with the duty to issue the policy “ 

duties arc made concurrent , but the insurer is not bound to issue the P»>'« 
uniil payment or tender of the premium 

Cajr«Ui \ Btddin^lcn (!8^2) 1 f ^a^/Ci 
affirmed tub Mm Ledd\fi£t6’* v 
(1853) 1 F 61 B 679 Ex 
Cordon \ Massaetutitts 
IrjvanciCo 2 Fick Ma« ?7, T'/arr 
Attna Innrantt Co v 191 

ton c C A rex 49 F 

* ■ ‘)om>tiont V ^ O' 


Aorl^ ^rn^fani Oi /Co y Aickanrtl 
Ini rentt Co (1875) L.U 10 Q, B 249 
Uiiheri \ Certtr (1787) 1 Terni Rep 745 
Altttn\ r<n7-/Mf (1779)4 Pro Pari c*, 

47c 

\ IntiM (1843) 11 M & \V 10 
r/crl/,v \tcrt}^t (1836) 2 Dins N C. 761 
774 Ciifsn \ It infer (1833)^(1 & Ad 96 
gvherc i( > ai held that an ^nee tuio^ tn 
an ,fwi « name * asiubject to all righnof 
defence that could be raised agauMtthe 
an goor 


l-ntU Star arid Dfilish Domt’ho’ts't 
D C Cal 22F S .pp 545 u^r-ei 

d-dlj V Ttnnijul Mertm orul fn 
Co 21 Mo 587 
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The section corresponds to section 52 of the English Marine Insurance 
Actr 1906 In considering this section of the English Act, it has been remarked 
and very rightly, thus “It is not easy to ascertain what effect this provi¬ 
sion was intended to have It seems that it canrot have any application to 
a policy effected at Lloyd's with individual underwriters, as, even li they 
can be considered as issuing a policy* it is m fact underwritten without any 
such tender or payment, nor can it apply to any insurance (whether by 
companies or at Lloyd's) m those cases in which the premium is paid or 
deemed to have been paid on or before effecting the policy 

2 Premium, meamng of —The word “premium" has been defined 
as “a price paid adequate to the risk The premium is the price for which 
the insurer undertakes his liabilities Actual payment of the premium is 
not necessary to the creation of a complete and binding contract of msur 
ance,® and a stipulation that the insurance shall not attach until the pre 
mium 13 paid will not be implied * 

3. Return of premium —See Notes under sections 82--84, tnfra 
LOSS AND abandonment 

S5 (1) Subject to the provisions of this Act, and unless the 
Included d Otherwise provides, the insurer is liable for 

excSfded los e” *tny loss proximatcly caused by a penl insured against, 
but, subject as aforesaid, he is not liable for any loss 
which IS not proximately caused by a peril insured against 

(2) In particular— 


(<i) the insurer is not liable for any loss attributable to 
the wiUul misconduct of the assured, but, unless the 
pohey otherwise provides, he is liable ior any loss proxi¬ 
mately caused by a peril insured against, even though 
the loss would not have happened but lor the miscon¬ 
duct or negligence ol the master or crew , 

ib) unless the policy otherwise provides, the insurer on ship 
or goods IS not bable lor any loss proximately caused 
by delay, although the delay be caused by a peril insur¬ 
ed against, 


(c) unless the pobey othertvise provides, the insurer is not 
liable for ordinary wear and tear, ordinary leakage 
and breakage, inherent vice or nature of the subject- 
matter insured, or for any loss proximately caused by 
rats or vermin, or tor any injury to machinery not 
proximately caused by maritime perils 


1 Halsbury* Laws of England Vol 22, 
Simonds 3rd Ed , p 41 cote(j) 

2 hittnav Crev/urd (1806) 2 Cos &. P N R 


269 301 ptrlAwtcncc J 
3 iS<( S 33 enit 

i Fir$ (JB83) 

t Cab &.E1 47, 48 ptr MaihtVi, J 
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1 Scop 7 Bvtdinojptof 

2 RuU ofproxmtt} 8 Loss <m euowl of ilionici 

3 Can Ihtri bi snort than one ftosatnali 9 Loss bjr scotlhi 

cense? 10 R, sis that <1 ss not 

4 Jlule /or dtlermining proxtmats fovtr 

cense H "All stsks” pliM' 

5 Rs^ht of the assvred to recooer lots 12 Other elansis tnphats 

6 Intnres't liabsUtp for the tost (>) Oenercl clmse 

(a) Ordinary wear and tear (ii Inehmaree eats 

(b) Ordinarp leakaie^orlbreakage (iii) Collision elaase 

1 Scope —This section speaks of lo<5 proximalely canstd by 
insured against and loss which is not ptoxin »«lyf 
against and Bxes the liability or non liability of ahtw® 

such losses It enacts that the insurer « Pf isind >“ 

provides, for any loss proximately caused by a P'” ,j-jot pio» 

Lonerates him generally from liability lor ; "be foil® 

matcly caused by a peril insured against, and particularly 
mg cases 


Jligftt of the assured to recover lost 
Insurer's /or i/ie toss 

(a) Ordinorj wear and tear 

(b) Ordinary leaka£e}Qrlbfeaka£e 


(i) where the loss i 3 attributable to the wilful misconduct of 
assured, 


(«*) where the loss is proximately caused by delay, 

(ill) where the loss is due to ordinary wear 

leakage and breakage, inherent vice or nature o 


matter insured, or 


(le) where the loss is proaimately caused by rats or veinut'' 

(o) for loss, due to any injury to machinery not proxi® 
caused by maritime penis 

The section corresponds to section 55 of the English Act of 1906 


2 Rule of proximity—The time honoured maxim eovsap gythc 
rmola spectotur js applicable to contracts of marine 
expression “proximate cause** is not meant the latest, * t Qsx&e 

time, but the direct, dominant, operative and efficient one ■» , 

IS within the risks covered, the insurers are liable m respect oj t 
jf It IS within the penis excepted the insurers are not liable * _ 


speclatur js applicable to contracts of marine 
,5ion “proximate cause** is not meant the latest, * f this 


Bwkff,GrffTV Lonion Asturant* (1918) AG 
]01 1)4 /,r Loid Susisnet (durci) 
land V S^erwxth Untofi (1918) A C 3 0 
3G3 ftr Lord Dunedin (denurant) iSij 
ftr Lord Shaw at pp 3C^370 SetntH v 
Dvma (1924) A C at p 447 ftr Viicaum 
Ca\e It, alto Carteda liictMtUi lid v 
CMio" Mennt end Ctnrrel Iiwtrcstt Cc Ltd 
11911) AC.55 pa 01 (1940)4AIIE.R 
178 /<r Lord NScighton Beilnlntfu 
l,«N end Swrenit Co ej Ceficda v Sftnnn 


IltlliimCo tJCcueSe 

319 PC Jlkit i<a IIU 

IntvrarctCe Lid (194C) A C ^ c T* ' 

(1910) 3A11E.R 405 

Liifrpocl end Lenicn }l ^ C.A* 

Aimtettcn Ltd (19t^ ^ 

.i75 (1940 2 All C F 

Scott L.J P Sitrid d, Ct Ye,nl»y 
(1924) A a 431 459 K'jlA) H C. f 
Unxi,! 0. tnxtmcl Mennt 

^ S 259 J 
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In U S A > the doctrine of proximate cause is applied strictly m eases 
of marine insurance Where there are two or more causes contributing to 
the production of the loss, the proximate cause is not necessarily the cause 
nearest in point of time to the loss but it is the efficient, predominating 
cause of which the loss was the natural and almost inevitable result ^ 

Lord Dunedin in Lej/onrf'f case^ has observed that a loss may be the 
combined etTect of a whole number of causes, but, for the purposes of insur 
ance law, one direct or dominant cause must in each case be singled 
out ® 

3 Can there be more than one proximate canse ?—With regard to 
the question whether there can be more than one proximate cause the 
opinion IS divided One view is that there can be more than one proxi¬ 
mate cause * The other view IS that if there are two causes, one or other 
of them must be chosen as the proximate one •' In Bacon’s words, “It 
were infinite for the law to judge the causes of causes, and their impulsions 
one of another , therefore It contenicth iisclf with the immediate cause, 
and judgeth of acts by that, without looking to any further degree ’** It was 
strenuously acretd in LxttrpQoi and London War Risks v 0«<in S S Compatiy^ 
that there could be more than one proximate cause of a loss, but the House 
of Lords gave no support to that submission In the undermentioned cases, 
HeskiU v Conlinental express^ nndWtsl Wake Puce v Cbing^ the view of Scott, 
L 3 \n Liverpool end London War Risks \ Ocean S S supforting the view 

of the existence of more than one proximate cause, has been criticised 
The recent accepted view is that there can be only one proximate cause of 
a loss and even if there be two causes, one or other than must be chosen as 
the proximate one 

But there may, however, be more than one proximate cause of a loss 
m one sense specially in fire and burglaiy policies In a simple case, where 
no exceptions arise, having found a proximate cause covered by the policy, 
It IS unnecessary to look further 

4 Rules for determining proximate cause—There are a number 
of sub-rules deduced from the authorities but U is dilficiiU to apply them 
These rules are to be applied with caution and commonsense should be 
the final arbiter in determining what is the proximate cause of a loss It 
has been observed that “the choice of the real or efficient cau*c from out of 
the whole complex of the facts must be made by applying commonsense 
standards Causation is to be understood as the man in the street and not 
as cither the scientist or the metaphysician would understand it No 
attempt also seems to have been made m the decided casts to define either 
the meaning of the substantive “cause” as disiinu from “proximate” or the 
standard by w hich the relative “dominance* or ’ etTcctivcness” of competing 


1 


2 

3 


5 

C 


Larasa Fruit Slter’shp (£ IrrferUni Co \ 
Unw«f,al inrurent, Co 302 Ub 530 ACTI^ 
u«t Trcru/erl Co \ i>oi(on Mtnrt Inrr 
enci Co G C Mich r 

1918 A C. 3j 0 363 
(1918) A C 350 at p 263 
Ainould Marine Irsurance S C22 tup- 
poned m iJoari c/Trc4# \ Hem (l*'2^)AC 
al l> 539 ftf Lord I ucVnai cr sm «!io 
Kn«>fr\ Bmnck (IG'U)2Q. B M8 5-0- 
j 51, /rrLrdIc> llj Octtn S 5 Co \ 
Lmfcol «-i U cr Fttlj (IVtt) 1 

Ky 501,535 (l'iS)A C 2S5 /rrSccit 

Lt^U^i \ Ltitn (l^K) aC -0 

fr* Leid l>\xed a 

tiucud ty lyli, j ID rtrrtl v Lt*Jen 


itirraerr (IPCS) 19 C 15 N S 126 133 

7 (1916) A C 2\i 252 253 

« (1950) 1 AH F R 1033 l(H8 

9 (1957) 1 \N L.R 45 49 

10 (1<M0) 1 K 11 5C1 575 (WB) A C 243. 

11 Ft Hecltty HtU J\titir Co (1920) I K.B 

257 Ctnu jC \ NrrrArMIWH 

A C. I «03 PC, ilcBirT \ 11 trttrn /J£C6> 
ll9l')UR 3tx 71 SoitxcrJLcttrt-u x 
iherrt ! K IC 426 

12. tametrd III Arrfild Maro,*lr*t,r 
*r« S f-2»rd£59 
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causes lo be measured This may perhaps be due to “the Courts cai 
as metaphysical analysis*'* Each tribunal of fact mu8t» therefore, d 
these two matters m the light of commonsense 

Certain rules m ihw connection have been laid down as follows 

(i) The risk insured against must in fact operate® Insiantcs 
rule ar^ (n) abandonrnent of a voyage through fear of capture ts 
by capture^, (^) danger of losing goods by seizure is not loss by ! 

nor (cl would the unloading of coal to avoid its spontaneous com 

loss by fire but where the policy covers loss by fire nnd other losses* 
fall within the terms of the policy* 

(ii) Once the risk operates, damage to the subject matter due 
to check the progress of the casualty, is covered, for the proxi 
of such damage is the risk insured against “ The test m 

“is It a fear of something that will happen in the future or oa 
already happened and is it so imminent that it is immediate y 

to aVs.rt the danger by action The insurers are liable only m 

case ® 

(ni) An accident facilitating the loss must be 

accid-ni causing the loss Thus, where goods are put tinder a t 

princes that facilitates their ultimate seizure, it is the seizure «■ 
restraint that is the proximate cause of the loss® 

(lo) Novsia actua locervemens —This rule is an instance thai 
cause brought about by human agency is vicing with a cause breug 
by naiuraf one, the former ts the dominant and, therefore, l« r 
causci since man, by bis will, dominates the world' r «« 
increase of damage due to the negligence or misconduct of the a^ 
been held not to be proximaiely caused by the original . 

a ship IS run ashore owing to a fire, and goods arc 
goods by landsmen is a peril of the sea but insurers would n 
ponsible for a loss due to the assured failing m his implied duty 
policy to minimise It and which IS referable to his own act o 
rather than to the pent insured against 

(b) Tlie death blow cases—The converse of the notus aet^f | 
is the death blow eases which postulate that where a casualtv . 
agency is followed by natural causes that contribute to the loss, 
of causation is broken The principle can be illustrated thus 
gave a ship her death*blow, but her final loss was due to A storm, > 
ease It was the torpedo which proxunatcly caused her loss '* 


1 Sec Hcfttsons Hi v Shjftng ConinUtr 
(19^1} I K H IZZ Ui /tr McC»rd>e J 9 

2 hacxtaiqffv Ciiiu Tfeitrt (1914) 3 K U 10 
ilZt fitrtatii Reading C*.J 

3 B<cktr Gray v lAndon Atiwantt (1918) A C 

joi n 

4 Mm*-/! (1916) AG IBS 

5 fh* AnirU «/ SI AiKh«,l (169B) 14 f 
L. K 191 

G N II «,(nA Insttorti (1CC&) R 12 

3 t* 71 7S /rrKeH),C. H 
7 6>mi*i,l«nv Lnje" H92b) 

97 1~ J K ll 040 t*r Sciutiun 13 

I* J 

a. Ste alM Ct^ Failt /■«.«»« v Sfrattr 14 


;i9wGJ3DLR 
FerA, V Smttfi 0^24) 2 KB 
libfrpool erJ LonioS ft ar Fin 
S S Ca (1918) A C 243 2 
Lord Normaod ^ 

rLimer v Bcmtlt (1825) Risn 
182 , CvTTif V Be^tv 
•.R 3 P C 72 , Lxni'i 
»5 T L. R 54 , 

Undttn X Jhnitgt (leJw I 
U9 Gitb* 0 J if* *H2. i 
c/St Miihatl (lawj If lJ 
Cit* Tcit‘rt \ Lee /, U *2i) ■ 
130 23.S-£A ftr Sctuiwo Ui 
IcyUed \ AcfjnrA Vntai {19lo/ 
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5 Right of the assured to recover loss —The right of the assured 
to rccovrr a loss depends upon the terms of the policy The general rule 
IS that if one of two or more causes is insured dgamst under the policy 
and none of the others is expressly excluded from iti the assured will be 
entitled to recover But if one of those causes is excluded from the policy 
by a warranty and if it be found that the dominant of the causes contributing 
to the loss IS excluded by the warranty, the assured’s right to recover is 
barred The lest to find out the proximate cause or the dominant one, 
in such cases, is—was a peril insured against a proximate cause of the loss ? 
If so, was a peril excluded by the ‘warranty* also a proximate cause of the 
loss ? If u be so, which of these causes was the more effective or the 
dominant cause of the lossFor meaning of loss and misfortune, see Home 
Insurance Co v iSam Hath and Co ^ 


The assured cannot recover m the following cases 


(t) where the subject matter insured becomes damaged by a peril 
insured against and is totally lost subsequently by an excepted 
peril before the damage is made good® , he can recover neither 
for the damage nor for the total loss 
(ti) where the subject-matter insured is lost by an excepted peril 
and e\en if u is subsequently destroyed by a peril insured 
against ‘ 

But the assured is entitled to recover where there is no question as t© 
an excepting warranty and the loss is proximatcly caused by a peril insured 
aeainst although the loss would not have happened but for other events 
whether those events occurred before or after the peril insured against came 
into operation •* 

6 Insarer’s liability for the loss —As a general rule an insurer is 
not liable for any loss which is not proximatcly caused by a peril insured 
against , and particularly he is not so liable for any loss— 


(0 attributable to the wilful misconduct of the assured, it covers 
the negligence of any other person contiibutmg to the loss 
With regard to the wilful misconduct of persons other than 


1 Rtucher v Berwtek (1894) 2 Q. B 548 551 
552 Ptr Lmdley L J Ldylarul Shipping 
Co Ltd V Norwich Union Ftrt Insurance 
Soculy Ud (1918) A C 350 H L 361 
362 per Lord Haldane at p 363 per Lord 
Dunedin atpp 365 371 p<r LordShawof 
Dunfermline Canada Rice Mills Ltd v 
Union Marine and General Iristeranee Co 
(1911) A G 55 PC (1910) 4 All E R 
169 Athil Line Ltd v Liverpool Of London 
IVar Risks Insurance Association Ltd (1946) 
K B in G A (1945) 2 All E R 694 
Ocean S S Co v Liverpool and London War 
Risks Insurance Association Ltd (1946) KB 
561 G A (1916) 2 All E R 355 Boiler 
Inspection and Insurance Co of Canada \ 
•S^rmn It iUiarru Co of Canada Ud (19S1) 
A C 319 p C 

2 (1955) Mad 602 

3 Ltoie V Janson (1810) Eait 648 

4 Anderson v Marten (1968) A G 334 H L 
toss by capture followed by shipwreck but 
see Zxiiitos OtJ FirWf Ltd v /IJmircIlT Cow 
rntssioners (ljl8) 34T L.R 466 DC 

5 Arcangelo y/ Thompson (1811) 2 Camp 620 


before the peril iMured agaim! came ,mo 
operation tee bUq Rebublie of China 
Merchants Suam Navigation Co UdanA 

Fir, Jar™, C, oj 

Aiwican Jnbrnalioaal Vndtrwtilars Ltd 
(1»7)1 UojdsHef 428 .HS 
l^on AtsjronM Co (1851) 6 Ex Ch 45! 
Tfci rarrfix, (1921) 37 T h R 6I7 
tod t dJiItMl (11,28) 98 L J K B 
IdU C A eiemioccuired afier the peiil 
limited ajaimt came into opeiatioii 
alto Ihe tJote under the heading Rule, 
for dMentiininglheproximaie caule tS 
and the cases cited therein 

I » A Oavtdson V Burnard (18681 

^ Anderson & 

Oo « Thames and Mersey Marine ^ 

c. (18*1) 2 till if, cT aTT 

^,l,id,i s Co Ud (1923) A 0^2 

f^iov Wood Trading Ci I L ^ P 
I Runj 105 1951 Punj 234 
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the assured, the insurer is liable for a loss ivhich won 4 
have occurred but for the misco'iduvt of the master o 
or any other person, whether wilful or otherwlS^ on y 
such loss IS proximately caused by a peril 
The clause is directed against misconduct only an 

cover cases where the assured properly, and wit ^ . 
of dolus on his part, causes the loss in question ^ 
the captain of a vessel set P/fV ,1,^ Inu fell 

the hands of French privateers, it was held tba 
within the fire cover provided by the policy 


(») Proximately caused by delay, although the delay 
a peril insured against * The rule m ^is clause 
• 1 . Taylor V \ 


(<») 


the principle laid down in ^ ayior v o,ojto i 

FUming^ The latter case IS considered _.,,nst"aU 

SUotns'^ where it has been held that an insurance g 
risks by land and by water*’ covers all losses of an 
nature of whatever kind . 

(i») Due to other causes not proximately caused by Jeib 

These causes include ordinary wear and tear, ° , Ljdbf 
age and breakage, inherent vice, loss proxima ttt 

rats or vermm or injury to machinery ^rcij!® 
not due to any fortuitous casualty but are the o 
of navigation 


Ordinary wear and tear —The expression includes 


rope or cable, splitting of a sail in ordinary weather, damage .g sn4 
copper sheathing, the cable and anchor in a place of usual ..y of, 
m the extraordinary circumstances of wind and weather, o ; 
damage to, masts or spars m the ordinary service of the ship 

(^) Ordinary leakage and breakage —It is only the j^plcd ^ * 
and breakage such as usually occurs m every voyage I' 

not when it is caused b) the violent pi'ching or labouring Of t 

has been held that the words “to pay average, incJuding the nsK 
covers leakage from an) cause ** 

(e) Inherent vice or natare of subject matter—The » 

of the subject matter insured means its natural beh-tviour, 

in the Circumstances under »vhich it is The risk must be somet * 

^ppciis to u from without'* Puiresccnc of meat through ot y 


Sceli’^s MtUhtll (I92U) 93 h J K P 
IJO C A where an owner or maner 
proceed, will, his cantracc ^ovaje m Kmc 
or>^r he IS nsi Kuilr)’ of Hilful mis^on Juct 
ijnrly b<C3U*e ih^re i, a risV of capture 
K iiro'i s }itniiTi9t (|03J) 3 All 

It bji w ie,e he seu i.^ hi*ht» 

U II w (fill ei * O'kI^ Sa^vl i D^’vs 

( 1921 ) A C. tH 

rkf" rei V iio. rr (li c) I n a n. ion 

Ta tCh rrj'fr' » ff-mfl ie*J tfmiy 
tf«rit/ (I< 1’) 2 Q h If' ty t 
/>irt / eeiMj »t <|f , ) I t JUJ I2i 
M alss / 1 t ^2, » / rr„ / (I JJ2) A C. jO 
1 ^S,>.#svi rr 5 j 1 /» rj 

\,<!e clii-i P) I'f o 12}r’ih« 
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example of such inherent vice* Other examples arc when fruit becomes 
rotten or ^our heats, sponlan-ous uombistioi generated by some chemical 
change m th* thing insured o-^urs being put oi board maw t or otherwise 
damaged condition or damage is caused by inadequate packing of the 
goods* Similarly, insurances of animals do not include death by natural 
causes ^ 

(d) Loss proximatcly caused by rats or vermin Damage to a ship by 
rats is not covered by a marine policy * 

(«) Any injury to machinery not proximately caused by maritime 
penis The insurer is not liable for any loss caused by any injury to machi¬ 
nery not proximately caused by maritime perils 

7 Barden of proof —The burden of proof is upon the assured to 
show that the loss was proximately caused by a peril insured against ^ But 
the burden of proof may be displaced by the express terms of the policy 
and the burden of proof of any particular fact or of its non-existence, may 
be placed on either party by an agreement made between them “ 

8 Loss on account of stranding —Where the ship has stranded, the 
insurer is liable for the excepted losses althougli the loss is not attributable 
to the stranding, pro/ided that when the stranding takes place the risk has 
attached, and if the policy be on goods, that the damaged goods are on 
board’ A loss by stranding can only take place when the ship, if not on 
the seas, is at any rate waterborne ® But a policy against liability for loss 
of a vessel by “grounding or stranding” does not cover sinking to the ground 
in deep water 

9 Loss by senttUng —A loss by scuttling is also not recoverable as 
“scuttling” does not come within the term “perils of the seas 

10 Risks that It IS not lawful to cover—Certain risks, such as the 
capture of an enemy ship by a British vessel, cannot be lawfully insured, 
and such risks are therefore impliedly excepted from any policy** 


1 Taylor V Dunbar (18C9) L R 4 G P 

206 

2 Set Boyd \ Duborts (1811) 3 Camp 133 

F W Berk & Co Ltd v StyU (1956) I 
an 180 (1955) 3 All E R 625 Get 

and Garnham Ltd v Whittdl (1955)2 
L1o)ds Ref 562 Set ahoi5a<59onv Tork 6 
shxre Insuranct (1923) 14 LI L R 167 
aCErmed in 16 LI L R 129 

3 Gregsan v Gilbert (1783) 3 Doug K B 232 
(mortality oi negro slaiea) Tathemv Hodg 7 
son (1796) 6 Term Ref 656 Lawrences 6 
Ahtrdttn (1821) 5 D and Aid 107 Gday 

V LLoyd (18/5) 3 B and C 793 (mortality 
of animals) see also Arnould on Marine 9 
Insurance sections 781 782 

4 Hunder v Potts (1815) 4 Camp 203 but 10 

see llamilton v Pundrof (1837) 12 App 
Cas 518 as explained IQ \ ^orwtek 

Union (1918) A G 350 

5 /lustin % Drewe (1016) 6 Taunt 43$ 11 

Eoeretlv London Assurance (1865) 19 C B 

N S 126 , £n<uA Afonrw v Gaunl (1%11) 

2 A C 41 58 where the assured naakes 


out a prma fane case the burden shifts 
to the insurer if he wishes to show that it 
was in fact a cause excepted by the 
policy which proximately caused the loss 
Creaoes v Drysiale (1935) 53 LI L R 

Leoy V Asstcuraziom Generali (1910) A C 
791 approving berutton L J in r< Hooter 
HtU Rubber Co (1920) 1 Is. B 257, 
273 

See Schedule R 14 

PAxlhps V Boner (1821) 5 B and Aid I6I 
Thompson \ Whitmore (1810) 3 Taunt 
277 citing Riitcraft v Dunsmore 
Baker Whiteley Cool Co v Marten (1910) 
26T L R 314 

P 5ara.«l & Co Ltd v Dumas (1924) A C 
431 H L see also An^hAatos \ Northern 
Asmenet Co Ltd (1924) 19 U L R 255 

Brandon \ Curling (1803) 4 East 410, 
fanson v Dntjonletn Mines (1902) A G 
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11 “All risks” policies —"All riski” policies do not 
and tear, inherent vice, oivn act of assured, »*ii ...wn 

was not lawful to cover Thus, where wool was insured agam „ ^ 

or "all lores'! from the ship's back in Pata?onia to '’’meiitiwl 

was held that those terms m policy did not include the risks a 
and It was found m the case that the wool was ™ l.-v "ifihs 

unknown cause and the loss was held to fall wiihm t^^e p 
casualty was fortuitous, It needed not to be a calamity 
risks” transit policy, if it can be/rtma/actf proved that g gjtablisH 

damaged before transit and arrived damaged, that is su iffo 

a claim ® It has also been said that there ® jj ^^hlch 

“all risks"—the term may be used to refer to the quantum o , ^jlbt 
case It do s not cover all casualties but merely means tna 
payable in full whatever its actual amount ® ^ 

12 Other clauses In policies— (0 General clause Th 
clause, such as “of all other perils, losses and and merd'*’^ 

shall come to the hurt, detriment or damage of the said go but 

disc and ship, etc , or any part thereof,"* does not mentioned 

in. lnrl*.. r^r^U, n#.r,U «,m,Ur ,n IrmHtnthe DcnlS SpCClhCaliy ‘ 


includes only perils similar in kind to the undff* 

theiolicy* Other lossis, such as, salvage charges (3 ^ "-g. general 0'^*“ 

suing and labouring, clause (S 78), particular charges t , 1 , m the 
age charges and contributions (S ?S) have been dealt wi 

,K, sio"*'’ 

(tt) Inchmaree clause ~-The clause owes its name to ^ 

‘Inchmaree' whose air chamber of the donkey engine wat lo 

being forced up into it through a valve being closed . udangs^d 

been left open, it was held that the damage was not cause dam»b* 

navigation, or by a peril similar to perils of the seas, ijy jubjcci ^ 

was not of a character to which a marine ad/enture is specia y 

Under Inchmaree clause the policy covers lessor gxplo* 

accidents in loading, discharging or shipping cargo or 7 ^ nia<-hin®'^f 
bursting of boilers, breakage of shafts, or any latent defect m _ ot 

or hull, contact with aircraft, or by negltgeucc of master, o ' jjut 

pilots, provided such loss or damage has not resulted ^ Qf pilots 

diligence by the assured, owners or pilots, as masters, oluvcrs, cr 
are not to be considered as part owners within the meaning o 
should they hold shares in the steamer * 

(tn) The collision clause—^Thc collision clause applies 
ship insured and another vessel This clause affords no P^°*^ -jj brcal^ 
shipowner against liability when the vessel runs into a dock ' 
water or anything that is not a ship'* 


Brtlith Menruy Gaunt (1921) 2 A C 41 
t-Uctro Alolion v Marilm, Insurant* (1956) 1 
L1o>tU R I 420 b^it sts Tfrodorn V Cl^t tr 
(1J,>1) 1 L]o)ds Ref 201 aid Cl* Cf Corn 
hemy UhltJl (U35) 2 Uoyds RcT 5C2 
k'heic inhrrcni ^ice » ai alleged 
1 inetnUlU v John / c^UH sj La (1911) 105 
L.T 4ll 414 /'rt'Hamilton J 
•Sm Schedule form of jolicj pa,a 2. 

Su CuUn \ Dutlu (line) 5 M & S 4C1 
U llif \ II lUrusn (11120) 5 II & Aid 393 
TA/ Z^/wiiy (1910) 45 Com Cai 1C4 , 
50 r L. R 5 *0 

Su tv3 a unde Si 04 73 7C and 78 post 
Tkaatts anJ Mftsty hlvina Innrant* Ca v 


HaniUon Fraser C /Jf ,/*j '* 

Afa ten (lUlG) 1 A C 3 ♦ -i-nd Vot ^ 

A« HaUbury I l^vvj 

SmondsirdEd pp 81 W*"“ 


S monds 3rd £d 
the ein 

See Dennett S S Co 


... 

Sliamshp Prolecltng Soty^y ^ „ 57 OA 

SU aho Union A, ^ 

(1895)2 Q It 

I ep-r Framu. v FepJ , ,k i* 

(1927) 1 K I -07 I'bCTe" 
presliy excluded 
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But a collision between A's tuij and B or where A strikes upon the 
anchors of B, it is a collision within the meaning of the clause ^ This clause 
usually purports to insure against three-fourths of the damage sustained 
The liability of the assured depends on whether the acts are of a fortuitous 
character ® 


56 (1) A loss may be either total or partial Any loss other 

, . than a total loss, as hereinafter defined, is a 

Parual and tolal ^ » i * 

lou partial loss 


(2) A total loss may be either an actual total loss, or a con¬ 
structive total loss 


(3) Unless a different intention appears from the terms of the 
policy, an insurance against total loss includes a constructive, as 
•well as an actual, total loss 

(4) Where the assured brings a suit for a total loss and the 
evidence proves only a partial loss, he may, unless the policy other- 
^vlse provides, recover for a partial loss 

(6) Where goods reach their destination in specie, but by 
reason of obliteration of marks, or otherwise, they are incapable of 
identification, the loss, if any, is partial and not total 


srjiopsis ^ ^ 

1 Scott S Rt^hl of Iht assured 

2 Parltal loss, what ts 

1 Scope—This sfction classifies losses into two categories, aiZ, (i) 
total los«, and («) rarinl loss A total loss has again been sub-dividi-d into 
two sub-v,lau 8 cs, ViZ , (a) actual total loss, and (Jf) consiruuiive total lovs 
This 8 c^.tiOti deals mainly with partial loss while scoiio i 5? wiih autusl total 
loss and-section 60 with constru>-t»vc total loss Altaough a total lo'>s is 
sub-dividrd into sub-Jauses as aforesaid but for the purposes ol insurance 
against total loss, it will include both actual toial loss and construvtive total 
loss provided a difTcreni intention docs not appear from the terms of 
the policy This section defines a partial loss and speaks of its certain 
incidents 


The section corresponds to section 56 of the English Act of 1906 

2 Partial loss, wbat IS—Sub-section (1) defines a partial loss to be 
any loss other than a total loss which is defined in the Act It may be 
noted that a total loss includes both an actual total loss and a constructive 
total loss Hence, a partial loss is any loss which is neither an actual total 
loss as defined in section 57 nor a constructive total loss as defined m section 


Coitun V Betnt end Jolnsten Th fStcbi 
(I8'i ) A C 40i Ft Mirgelij end Oeeai 
Awdtnl erd Gut.Tt.nIte Ccr/tToltcn tVOl 
U 792 CIcrdUr v Llog^ (18*8) 

l^rnssUttlyCd Co Ltd v Eldir (1920: 
K 8 nfii (li,-iq2 AllE R n** but $e 
«‘U£ro{/trj£ £ Co, ild v iciinp [\^ 
* K b 748 t (1939) 1 All E R 809, vtheii 


It has been held that the act in respect of 
iishich damages arc taxable reed not ntces- 
Sard) l>r a loti ste also HaUbut) s Laws 
of England \d1 2 p 85 for I abilit) for 
collision in the absrrce of collis on clause, 
Ut al o U flAe tl elier \ Sftcmtr CcbxnW 
Ltd 1937 P C Ameucan Maxi r 
SJi V Ajnta 1937 P C 168 
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60 of the Act Moreover subjection (5) «ay8 that where goods are incapath 
of identification when they reach their destination in specie because of 
obliteration of marks or otherwise such a loss, if any, will be a partiallos- 
All the owners of the goods which cannot be identified become tcnanti'in* 
common ^ 


3 Right of tlie assured—Sub-section ( 4 ) provides that where ttc 
assured brings a suit for a total loss and the evidence he adduces 
of his claim proves only a parti-tl loss, he may recover for a partial loss 
if there is any terms in the policy he cannot do so 


Generally perishable goods arc insured "free of average" v/hich 
the insurer IS not liable for any loss short of a total loss The ^ 


insurers’ liability for a total loss arises when the goods arc i 


average, whether the loss would be total or partial within the 

the said clause would depend entirely on the general principles regvla , 

the matter, for the clause does not at all change the rules which deter 

whether a loss is partial or total or whether notice of abandonment uce 

given to make the insurers liable * 


57 (1) Where the snbject-matter insured IS 

A , damaged as to cease to be a thing of the kina i , 

c a 0 ed, or where the assured is irretrievably 

thereof, there is an actual total loss 


(2) In the case of an actual total loss no notice of 
ment need be given 


Sr^OPSIS 


1 Scope 4 Actual totaJloss 

2 Actual total loss, what ts 

3 Total last of part of goods 5 J^^ttce of abandonmmt 

1 Scope —This section defines actual total loss and dispenses'^ 
notice of abandonment to be given 

The section corresponds to section 57 of the English Act of 1906 

2 Actual total loss, wbat IS—To satisfy the definition 

total loss as given in sub-section (2) cither of the two elements must oe , 
fied, that IS to say, (») the subject-matter insured is destroyed, or so “S s 
as to cease to be a thing of the kind insured, or (iQ where the assure 
irretrievably deprived thereof Hence actual total loss means a ^ 
sioncd to the thing lusured in such a way as it is cither destroyed or 
to such extent -is to cease lo be a thing of the said kind or occasioned m 

assured as to be irretrievably deprived of the said thing 

Thus, in the case of a sbtp ,f »hc had lost her character as a ship 
become a mere congeries of planks, there was an actual total loss oftoe * 

So also where she was so tnmred that it wa. r,n, for her to saw _ 


So also where she was so injured that it was not possible for her to s 


I Sptfui \ U«i«B MarxBt InnreM Co (1CG8) 
U It SC r ^27 \ / 

2. lUtxv ScltoSer (IB36)3 Pirg N C 2C6 
278 ittmUoLttclknv tlctk (I'OUCCcm 
C«i I9C C A (r*K of iotil tof> of d tlvnc- 

nsona u.der • folicy on diibuiKmrcis 
free from all avera^ ) 


Ln, act ^ 

Ct (less) I T L. r 2!“„Pr„o-I ' 
Art, rai, (lEJ1)2r 691 

Crarcik AIcnnf JrJirerd Cp * ,on &(- 

Ca> 1^*5 MUn \ £*1'^* I****'® 

SCI 
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* out repairs ^nd could not be taken to a ton for tl pi juiyo e, there \\a8 an 
** * actual total loss as she had ceased to he ship and coild ne\er be tsed for the 
purpos^ts of a slup'» but it would be otherwise if she could be taken to a port 
^ and repaired* 

In the tase of gootfj, if the poods are so damaged that thev have lost their 
St original character and exist only in the form of a nuisance, that is an actual 
- total loss even if the goods have reached their port of destination Thus, 
sei where hides were insured and they were so damaged as to change their form 
and could be sold as glue, manure or ushes, there was an actual total loss 8 
Similarly, where cement was destroyed by the barge beme submerged, there 
was a total loss of the goods “by total loss of vessel 

3 Total loss of part o£ goods—As a general rule any amount of 
r: damage to the insured goods would not constitute an actual total loss unless 
Z there is a total destruction of those goods in sp€M Thus, where wheat valu- 
*■ 'd at ^ 1,000 IS insured free of average from Waterford to Liverpool and the 

ship IS run aground to prevent her sinking and m consequence her hull is 
completely under water at every high tide and yet if any portion of the wheat 
can be got out of the ship and can be sent to Liverpool where the same can 
^ be sold as wheat but at a comparatively less price, the assured cannot recover 
' the total loss without giving notice of abandonment ® 

t 

The only exception to the general rule that there is no total lo«8 of the 
insured goods unless there is a total loss of all the goods»—is where the con¬ 
tract contained in the policy is severable, i e, where the goods are separately 
valued or they arc wholly distinct so as to be considered as separately msur^ 

4 Actual total loss by depnvatloo of the subject natter insured_ 

The'second part of the statutory dcfnition of an actual total lo»8, as has been 
noticed above, is that there is an actual total loss where the assured is irrc- 
tncvably deprived of the subject matter insuied Thus, where a ship founders 
m mid-ocean and there is no chance of raising her or the goods on board of 
her, this constnules an actual total loss of the ship and goods Similarl 
where the subject matter insured is captured, condemned and sold there is 
actual tot'll loss ^ ^ 


But a capture without condemnation is not an actual total loa 
Umay constitute a constructive total loss* Similarly, where 

\ Mouv Smxlk (1050)9 C B W, BarJlw v Haddon l]R*/nn 

3onson (1868) L R 3 G P 303 K ^ssi t 

2 BarkeT \ Janjon npra Flmtniv Smith 8lb Ed n 

(1848) 1 H L Ca 513 Kmght v Faith ParL* < jJl ^ ^ fI/gOl 

(1850) 15 Q. B 649 Martins Krokait ClSCI ^ ^ v Z'3 

(1811) UEast 465 tet also Ca<« <L Co v M l\?U\ 9 

FronkUnFxTt InmanctCo 1927 P C ]&8 ^ ^ ' 

3 Rux \ Solvoder (1836) 3 Eing K C 5ff C 

Esc Ch ^sfcf&Cov SlundiUntlf, rl fT v IxrdVn A^^X 

Q B 1S6 a£BTOcd m (1896) 1 Q p iSjr^, flS? 5 J,f C\[ 

4 jtlcnlr<al Light Heal and Peaer Ca * **'*’’ (tc^T3f It fj S ‘?r'* 

Cciugcn \ Lorden Asnrenet Ca llfieir — , * w'- 

, ^ S 447 ( I i ^ r, FtPub crJ ' 

(1605) 7 East 28 , r (l£ t) L K ^ ^ ^ 

XnmcrctU (1695)21:?^-%'^" O ‘ v ^ 

P#«r,an (1816) 7 ^ Mirrrutd Ft^lmf 

• V I AH E, R. IS? 


-3;£“"i£?g?».~i'i^^^^ 

■®'® Wher^.*!.. . arr.v»l-i “ ■olally oulo/fj 


here the si, 

c*»«—_ 


Where (he «!, arrival "•> 

M.'5,c.si,ip _. ShiD rnn-* 
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' Sajie ^^MPSJS 

PuT'"" “/ '■>« tah„g ® 
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59 Where, by a p'nl insured against, the voyage is interrup¬ 
ted at intemediate port or place, un ler such circum 
stances as, aoart from any special stipulation in the 
s ipn'-nt c., contract of affreightment, to justify the master in 
landing and re shipping the goods or other movables, or m tran¬ 
shipping them, and sending them on to their destination, the liabi- 
litv ot the insurer continues, notvMthstanding the landing or trans- 
shipmem 

smopsis 

\ SeopB 2 Trsnshtment 

1 Scope — This section is an exception to the general rule that it is 
an implied i-ondiinn in th** policy that the ship named therein shall not 
after the commencement Of the risk be changed without necessity or the 
consent of the insurer The section enacts that notwithstanding the landing 
Of transhipme it of the goods or to her movables made on aocou it of mterrup 
tion of the voyage at an intermediate port or pla..e apart from any special 
stipulation m the contract of alTreightment, the liability of the insurer 
Continues 

The section corresponds to section 59 of the English Act of 1905 

With regard to the provision of the section under the English Act, 
Arnould states that the words of the section imply that where the tranship- 
tnent 13 made necessary by a peril not insured against, the liability of the 
insurer does not continue » the provision seems to impose a restriction upon 
the right to recover on the policy for which before the Marine Insurance 
Act, 19Uithere was no authority * 

2 Transhipment—Apart from the provision m the Section, where a 
policy provides lor transhipment, the goods remain covered by the policy m 
the course of transhipment and on board the vessel into which they are 
transhipped, as»weil ® But where there is no such provision and the policy 
provided “all risk of craft until the goods arc discharged and safely landed" 
and the goods were put into lighters at the port of destination, not for the 
purpose of being landed but for transhipment into vessels bound for another 
port, the lo s of the goods when in such lighters is not covered by the policy 
for the transhipment in question virtually amounts to the abandonment of 
the insured voyage * By insertion of express words m the policy, us protection 
may be prolonged after the landing of the goods and during their subsequent 
transport overland ® 

60 (1) Subject to any express provision in the policy, there 

IS a constructive total loss where the subject-matter 
ioS°dSd"'insured is reasonably abandoned on account of its 
actual total loss appearing to be unavoidable, or 
because it could not be preserved from actual total loss without an 
expenditure which would exceed its value when the expenditure 
had been incurred 


2 

3 


6 tdvv 7 c 41 

iSm Airould on Marine Insurance I4th Ed 
sc<tonl92 approved in llaUbuiy * !.avvs 
ofFn land Vol 22 at p 52 note I 
Tttrney v Cthtfijon (1743) ci cd m Burr 
at pp 348 iiy Oheerson. \ Enghtman 
^oti V Rotheram (t8ib) 8 Q B 781 
•^taU and H idinsan \ Rose (1898) 3 Com 
Gas 23S Btlitan Cram and Prodjtt Co 


Ud V Cox (3 Co {France) Lid (1919) 
W N 308 C \ Cf Ajsirutian Agrteul 
tvral Co V oa^ni^rj (1873) 1, K 10 
C P 6^8 Ex Ch 

HaJder v Merchants Morine Im ranee Ca 
(1586) 17 Q. 8 O Sol C A 
Radocanach v Elliot (1873) 1 R 8 C P 
6l8 Stmon Israel Cf Co v Sedgitick (18911 
I a B 303 C A ' ' 
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(2) In particular, there is a constructive total loss— 

(t) where the assured is deprived of the possession of Im 
ship or goods by a peril insured against, and 

(a) It is unlikely that he can recover the ship or good!, 
as the case may be, or 

(/;) the cost of recovering the ship or goods, as the can 
may be, 

would exceed their value when recovered , or 

(ii) in the case of damage to a ship, where she is so 
damaged by a peril insured against, that the cost of 
repairing die damage would exceed the value olthe 
ship when repaired 

In estimating the cost of repairs, no deduction is to be 

made in respect of genera] average contribution to 

those repairs payable by other interests, but accoont 
IS to be taken of the expense ol future salvage 
operations and ol any iuiure general average Mntn 
buttons to which the ship would be liable, i 
repaired , or 

(i«) in the case of damage to goods, where the cost d 
repairing the damage and lorwarding the goods ™ 
their destination would exceed their value on arriva 

srmpsis 

1 Siofl 4 Dfff,rinc€ 

2 Inter relaliens between sab seettan 'ntnrmte m see‘‘ 

(I) and sub-seetton \2) 5 Cost oj rejratre, estmnltn"! 

3 Grounds on vrhteh constraettoe total 6 In the ease of damaged goods 

loss to be based 


1 Scope This section defines a constructive total loss and in drbo 
mg the expression u defines the term in two ways. CK, Rencraily noi pe» 
cularly A constructive total loss is defined generally in mb-section ID 

sub-section (2) defines the term particularly where the assured is dsP'"! 
the possession of his ship or goods and there is no likelihood of their bci« 
recovered or their costs of being recovered would exceed their real value, ana 
also particularly in case of damage to a ship and in case ol damage to g”"® 


The general definition given msulrsection (I) makes a loss a conltrvv 
live total loss where the subjecl-malter msu-ed is reasonably abandoned 
because of US aclual total loss arpearmg to be unavoidable or I*) because it 
could not be preserved from actual total loss without an expenditure 
would exceed m value when the expenditure had been incurred 


Clause (ii) of sub-section 
of damage to a ship has to be 


(2) lays down how the cost of repairs m 

estimated 


The section corresponds to scaion 60 of the English Act of 1S06 
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U tht d$fin\txon exhaustivs ? It has been said that the definition given in 
the section is exhaustive but it is aub}ect to any express provision made in 
the policy ^ 

2 Inter relations between sab section (1) and sub-section (2) —The 
two sub-sections do not contain respectively a general rule and illustrations, 
but rather contain two separate and cumulative definitions, applicable to 
different circumstances * Sub section (2) gives an objective criterion which 
IS not only more precise but is substantially different from that in sub-section 
(1)® Although su^cction (1) states that there is a constructive total loss 
where the subject matter is reasonably abandoned in the sense given up for 
lost, constructive total loss is not restricted to cases where there has been 
such abandonment,* as sub-section (2) shows 

3 Grounds on wblcb constructive total loss to be based —There 
are two mam grounds on which a constructive total loss may be based First 
ly, the assured raav, by the penis insured against, be deprived of the posses¬ 
sion of the msured property in circumstances which make it unlikely that he 
can recover it within a reasonable time * Instances of it may be cited as 
where it is captured by the enemy, or by the assured’s own government or by 
pirates,° or where a ship is deserted by the master and crew Secondly, 
where the assured has not been so depnved of the property but the property 
13 so damaged by the penis insured against, that the cost of repairing the 
damage or of carrying the goods to the port of destination may be so great as 
to make it unjudicious to incur as where the costs would exceed its value ® A 
third ground on which a claim for a constructive total loss may be based is 
frustration of the venture ® 


4 Difference between insurance on ship and insurance on goods -> 
The essential difference between the two kinds of insurances is that in the 
case of an insurance on ship, the indemnity is against damage to, destruction 
or loss of the vessel and not against the ship being prevented by penis insur¬ 
ed against from arriving at her destination, while in the case of an insurance 
on goods, the indemnity is not only against damage but also against the 
goods being prevented by penis of the seas from being earned to the port 
of destination Hence it follows that a loss of insured voyage does not con¬ 
stitute a total loss of the ship by reason of damage to the ship ^ 

5 Cost o£ repairs, estimation of —^To ascertain whether the cost of 
repairing the damage when caused to a ship would exceed the value of the 


1 Imn V Hint (1950) 1 K B 555 (IW9) 8 

2 All E R 9 

2 Robertson v Petros M J<fomtkot Lid (1939) 

A G 371 H L (1939) 2 All E R 723 
Psr Lord Wright 

3 Rtekards v Porestal Land Ttmier and 

Railways Co Ltd (1942) A C 50 H L 
(1941) 3 All E R 62 per Lord Wright 

4 Rctertson v Petros M Nomikas Lid sipra 

per Lord Porter at p 392 10 

5 Rovra and PoTgas\ Poionend (1919)11^ B 
1C9 see also the cases cited lo the fore 
gojn!» note 

6 &e Goss \ UuArrs (1758) 2 Burr 683 

'^135 Assitranee, (1897) 2 

7 Sr< Halsbury s Law-s of England 3rd Ed 
Vol 22 p 150 

no 


Mwy Smith (1850) 9 C B 94 
Sec BriUsk and Foreign Marine tnsuranet Co 
Lid V Samuel Sunday & Co (1916) 1 A G 
650 H L approved in Rickards v Porestal 
Land Timber and Raxhoays Co Ltd (1942) 
AC 52 H L cued supra set also Messrs 
Saihtddin Mohammad Ibrahim v J^eia India 
uissiranetCo Lid 51 P L. R 184 1949 

C P 185 

Pote v Ftlzerald (1752) Willes 641 aESrmed 
in (1754) 4 Bro Pari Gas 439 Parsons v 
Seott (1810) 2 Taunt 363 Falkner v 
RxUhit (1814) 2 M and S 290 Broun 

V -SmifA (1813) I Dow 349 H L Dnle 

V DJlas (1831) 1 Mood and R 48 
Jiaylor v Taylor (1829) Dan and LL 
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sr^opsis 


1 Scope 

2 Assured's right of election 


3 Insurance against total loss includes 
constructive total loss 


1 Scope— This section speaks of the rights of the assured in case of 
constructive total loss audits effect when the assured elects to erercise 
nghts as conferred on him by this section 

The section corresponds to section 61 of the English Act of 1906 


2 Assured’s right of election —The section enacts that in the case 
a constructive total loss, the assured has the r-ght to elect either to treat 

e loss as a partial loss or abandon the subject-matter insured to the 
surer and treat the loss as if it were an actual total loss 

The right to abandon is a superimposed right of election where there 
1 a constructive loss and is not an essential ingredient of such a loss 


Where the assured elects to abandon the subject matter insured to the 
asurer, he must, save in certain special casts, give notice of abandonirent, 
itherwise the loss can only be treated as a pa.tial Ims ’ Again, where the 
■ssured elects to treat the loss as a partial lof,= or where he does cot give 
lotice of abandonment he has no right to recover for a total loss in rejpect 
if the same disaster* , but his right to so recover is not barred ahere if' loss 
lecoines actually total by the operation of that disaster' HecanaLo 
ecover for a total loss in respect of a subsequent disaster Tier, wi/T' the 
nsured ship is captured but the assured did not give ife rertr-'ctcot ce of 

ibandonment, 'subsequent thereto the ship is recaptured and t-v t-c the 

perils of the seas, in such a case the assured has the r^-e K-Kov-r for a 
total loss in respect of the second disaster “ There cay arsv he cas'j wh're 

a mere prolongation of time during which the a.'u-ed n c-p-r-d cd hi. 

property may have the effect of reviving the right of ai;sndcc=.jt; on gi/ing 
due notice thereof* 


3 Insurance against total loss fncludes ccautractive total Joss — 
Sit Notes under section 56, <mtl 


62 (1) Subject to the promKU ct sectm, v/hcrc the 

ot sUd- tis j -h^-rnatter ja'>-ur- 

edtotheimisr^.i'cspg:^ Edtr-xofgbaudosi- 
ment IfheialjtstccK. the lsyi% cz i only ^ 
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(2) Notice of abandonment may be given in writing, or bj 
word ol mouth, or partly in writing and partly by word ofmoutli, 
and may be given in any terms which indicate the intention of 
the assured to abandon his insured interest in the subject matter 
insured unconditionally to the insurer 

(3) Notice of abandonment must be given with reasonabk 
diligence after the receipt of reliable information of the loss, but 
where the information is of a doubtful character, the assured is 
entitled to a reasonable time to make enquiry 

(4) Where notice of abandonment is properly 
rights ot the assured are not prejudiced by the tact that the insu 
refuses to accept the abandonment 

(5) The acceptance of an abandonment may be either espi® 
or implied from the conduct of the insurer The mere silence 
the insurer after notice is not an acceptance 

(6) Where notice of abandonment is accepted, the 
raent is irrevocable The acceptance of the notice conclusi ) 
admits liability for the loss and the sufficiency of the notice 

(7) Notice of abandonment is unnecessary where at 
when the assured received information of the loss, there j, 
no possibility of benefit to the insurer if notice were gi* 
him 

(8) Notice of abandonment may be waived by the insurer 

(9) Where an insurer has reinsured his nsh, no notice 
abandoment need be given by him 




1 

2 

3 

4 


srwrsis 

Scopi 5 

PfoUee of abandonment, its form 
Pfottce when to be given 6 

Right of the assured where nottee 
poorly given 7 


AmpUna rf abaadommi' ** 
to he made 


Acceptance and ef 

noUce of abandonment, 
Where nottee not netesfaty 


1 Scope —The section speaks of notice of abandonment where ^ 
assured elects to abandon the subject-tnatter insured to the insurer and 
the loss as if it were an actual total loss as provided m the foregoing ‘ 
61 To avoid the loss being treated as partial, it « incumbent on the aJS^^ 
to give notice of abandonment as provided m this section The 
speaks of incidents of such notice m the several of its subjections, 

whether such notice will be m writing or oral or both, the time wiib 

which such notice is to be given, what the notice should contain and ^ 
circumstances where such nonce need not be given The section also spea* 
of how the notice of abandonment is to be accepted bv the insurer and 
eflect of such acceptance ^ 


Tic icction coirofcrds lo icction C2 of lie Tnglisi Act oflSOe 
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2 Notice of abandonment, its form —Sub section (2) provides that 
notice of abandonment n ay be given (*) m wnling, rms 

or (tit) partly in writing and partly by word of rrouih 

of such notice the sub section further provides H his insured 

to indicate the intention of the assured Thus 

interest in the subject matter insured unconditionally to 'ne ms 

where the terms would indicate that the notice is conditional o j 
certain conditions, it is not a valid notice -nterest of 

been said that the abandonment must extend to the Ij® Lter so far 

the assured m the subject matter at risk at the time of ° J®. . 

as such interest is covered by the policy Thus, / ^h^at or vtce 

cover several insurances, »g ,000 for sugar and r notice 

vtrsa in the same policy, each interest may be abandoned by , 

{Marshall on Marine Insurance, 4th Ed , p 486) ^^ai^ 

insured with several insurers, each insurer who accepts the no 
donment acquires an interest m the sw^>ject matter insure . 
proceeds in the proportion which the amount subscribed W “ he is not 
the full value, and the assured retains a like runn 121 are 

fully insured' The question whether the provisions of J jJ, 

fulfilled in any particular case, has to be decided "''J’ 
facts and circumstances of that case and with relation to the 
be put on that notice and decided cases will be of liltlc 

respect However, <hc mdcrmcntioned casrs may be read w *ae 

CoJm, Sent <*■ Co v Standard Mama Jnsaranct Co, Ltd / 

Fortija Tro* v E«rsr Jnmanu Co, Ltd^. Aing v v 

FleUhtr^ ,CvrTte& Co v Boirbay 2{atm Insvrcnce to' disapproving me juog 
ment ofLord Ellenborougb, C J mPemittr v Todkunitr 

3 Notice when to be given -Subjection (3) "®*’" “J 

abandonment must be given with ’K,1uo^ is of a doubtful 

reliable information of the loss, but where the ’"f“ "1“ enqmrv 

character, the assured is entitled to a reasonable tirne to 'n^uiry 

Thus where the assured receives information ol a loss, such as capture or 

arrest he must give notice of abandonment immediately on receipt of such 

mSauor belause the loss m consequence of capture or arrej. is ?r.mo 

faotl, a constructive total loss » But where the mformauou is 'Jc'Jt^- 
18 , if It be uncertain whether the loss or damage constitutes a /rimo/on. 

constructive total loss, the assured may wait to verify the information or to 
ascertain the real extent of the loss » The question as to what is reasonable 
diligence is a question of fact 

4 Riebts of the assured where notice properly given —Sub section 
(41 provides that where notice of abandonment is propcrl> given and the 
msmer refuses to accept the abandonment, the rights of the assured arc not 
m any way prejudiced thereby 
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Sratk 498 MnUrU v Shddtn (1811)13 
East 304 , AlrlliiA v Andrrws (1812) 15 
East 13 u$ also Ctrm* Of C» v Btrmiaj 
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U may be implied from ?he conA f ®ay be either cxprtiii 

his part after receiving notm^l, ‘5"’' ’"^f'vhtit a mere silence o 
this sub section a b noucc is not an acceptance withm the meaningc 

effect of—bub section notice of abandonmeaf, 

abandonment clnnn* if* where notice of abandonment a 

cable Moreover. sucracc?mT.*^f »' « becomes irrevc 

the sufiiticncy of the notice admits liability for the loss, and («} 

accepted under a mutual mi^alrr. rr^ notice of abandonment given and 
. ^/‘If the notice of abaXnmen^“ "“”‘ty- 

^ the subsequent restoration .f A ** defeasible, citber 

that the assured has treated th^ i ensured property, or by acts showing 
receipt of the nonce of and not total"’ After the 

on salving the subject matter insurer has no right to clain;. 

partial one But where reduced the total loss toi 

under a right derived from act after receipt of such notice justified 

accepted the notice estoppel may arise if he denies that he has 

^ "^Bere notice not 
where notice of abandonment 

buch notice is not necessary m the under this section is not necciiary 

(n) where at the tim b owing cases 

lossi there woulfT tf!* assured receives infonnauen of 
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63 (1) Where there is a valid abandonment the insurer is 

eWitled to take over the interest of the assured 
° “ in whatever may remain of the subject-matter 

insured, and all proprietary rights incidental 
thereto 

(2) Upon the abandonment of a ship, the insurer thereof is 
entitled to any freight in course of being earned, and which is 
earned by her subiequent to the casualty causing the loss, less 
the expenses of earning it incurred after the casualty , and, where 
the ship IS carrying the owner’s goods, the insurer is entitled to a 
reasonable remuneration for the carriage ot them subsequent to 
the casualty causing the loss 

srfiopsis 


1 Scopt 3 Insurers rtght upon abandonment 

2 Insurer vis-a vis assured on valid 

abandonment 


1 Scope*—This section speaks of the effect of a valid abandonment 
Its effect IS that the insurer steps into the shoes of the assured in whatever 
may remain of the 8ubject-matt<*r insured, that IS to say, the insurer derives 
the right to deal with the remainder of the subject matter what the assured 
could have done had not the disaster occurred In the case of the abandon 
ment of a ship, the section clothes the insurer with powers (») to receive 
any freight which IS either in course of being earned or is earned by the 
ship subsequent to the casualty causing the loss rmnus the expenses of earning 
tt incurred after the casualtty, and in case where the ship is carrying the 
owner’s goods, 00 to receive a reasonable remuneration for the carnage of 
those goods subsequent to the casuahty causing the loss What will be a 
reasonable remuneration is a question of fact 


The section corresponds to section 63 of the English Act of 1905 


2 Insurer vis a vis assured on valid abandonment —^The position 
of the insurer vts a vis the assured on a valid abandonment as laid down in 
sub-section (1) IS that the insurer IS entitled to take over the interest of the 
as ured in whatever may remain ol the subject matter insured, and all pro¬ 
prietary rights incidental thereto In other words, when once a valid no ice 
of abandonment is given and accepted in accordance with the foregoing 
section 62. the assured ceases to be the owner and is released from all liability 
attaching to his ownership which may have accrued since the loss^ Simi¬ 
larly, where the insurer on abandonment to him takes over the interest of 
the asjured in the insured ship, he becomes Subject to all the liabilities to 
which the owner would have been except those whi-h accrued before the 
casualty took place and did not arise from perils insured against * 

But the question as to whether the insurer is bound to take over the 
abandoned property when there is a valid notice of abandonment to him 
although he does not actually accept the notice cither expressly or impliedly 


1 


Bcrrccl«t|A % Brmn (1896) 1 Com Cai 262 
CA affirmed in (1897) A C 615 H L. 
^ero Shtfpwg Co v Tjtu IiKprgotrrr-t 
C^utiovrt rh Crystal (1891) A C. 50? 
H L. followed in Boston Corporation \ 
Ffonct, Fmnck 0 Co IlJ , (1923) 28 Com 


Ca* 367 

Sharp V Claistons (1805) 7 East 24 Barclrn 
V (1816) 5 M and S 6 ^ 

/asrronerCo \ Iladdm (1884) 13 
706 C A 
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It IS probable that where notice of abandonment u gwea but not 
dec pted, the property does not thereby become frtnulliux.' 

5 Acceptance of abaodonmentj how to be made—Subjection (51 
pro ndcs that the acceptance of an abandonment may be either exprtnci 
u may be implied from the conduct of the insurer but a mere silence oa 
ms part after receiving notice is not an acceptance within the meaning of 

this sub*section ^ 

6 Acceptance and non acceptance of notice of abandonmeot, 

effect of-bub-scction (6) provides that where notice of abandonment u 

acceptedi the abandonment cannot be revoked; that is, it becomes itrevo’ 
a, s^ch acceptance (0 admits liability for the loss, and("; 

the suffiiiency of the notices But a nonce of abandonment given m 
accepted under a mutual mistake of fact may be a nullity* 

Tf the notice of abandonment is not accepted, it is defeasible, eitw 
by the subsequent restoration of the insured property, or by acts shovfiog 
that the assured has treated ihc loss as partial and not totalAfter 

receipt of the notice of abandonment, the insurer has no right to claiffp 
on salving the subject matter insured, that he has reduced the total lo s wj 
partial one ' But where he does any act after receipt of such notice justi^a 
under a right derived from it an estoppel may arise if he denies that he na 
accepted the notice ^ 

7 Where notice not necessary —SulrsccHons (7) to (9) lay 
where notn-e of abandonment as required under this section is not necesian' 
bueh nonce is not necessary in the following cases 

Id) where at the time when the assumed receives information 5 
loss, there would be no possibility of benefit to the 

nonce were given to him®, ^ 

(fi) where the insurer has waived the notice of abandonment i 
(«) where the insurer has reinsured his risk 
Where the assured on receiving information that the ship has 
mto a port of repair in a disabled condition expresses his '”*®'^** ...-r 
the insurer to abandon but the latter prevails upon him front 
n and orders the repairs to be made at his expense, such conduct « 
insurer dispenses with the notice of abandonment and the assured i 
withtmt such notice, recover the whole amount of his insurance 

loss 
given 


— wdvic aulounv oi nis • 

The rc-assured need not give notice of abandonment in cases 
Jn case of an actual total loss no notice of abandonment 
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|,jr 63 (I) Where there is a valid abandonmem the m?arer is 
tj, Effciofa'jsa cmitled to take over the mterest of the assured 
daniQcm in whatever may reraun of the subject-matter 

insured, and all propnetar\ rights incidental 
thereto 


.i 
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> 


(2) Upon the abandonment of a ship, the insurer thereof is 
entitled to any freight in course ot being earned, and which li 
earned by her subaequent to the casualty causing the loss, less 
the expenses of earning it incurred after the casualty , and, where 
the ship is carrying the owner’s goods, the insurer is entitled to a 
reasonable remuneration for the carriage ot them subsequent to 
the casualty causing the loss 

srjfopsis 

^ 3 Jnsurtvs Tight uj)on obandonmnt 

2 Insurer asiUTid on valid of a ship 

abandonment 


j I Scope —This section speaks of the effect of a valid abandonment 
Its effect 18 that the insurer steps into the shoes of the assured m whatever 

remain of the subject-matter msut'^d, that IS to say, the insurer derives 
remainder of the subject matter what the assured 
could have done had not the disaster occurred In the case of the abandon 
®ent of a ship, the section clothes the insurer with powers (i) to receive 
freight which IS either in course of being earned or is earned by ihc 
ship subsequent to the casualty causing the loss minus the expenses of earning 
» incurred after the casiiality, and m case where the ship is carrying the 
owner 8 goods, (li) to receive a reasonable remuneration for the cirrlagcof 
those goods subiequent to the casualiiy causing the loss What will be a 
reasonable remuneration is a question of fact 

The section corresponds to section 63 of the English Act of 1906 
2 Insurer vis a vis assured on valid abandonment 
of the insurer ctj a-vts the assured oa a valid abandonment as l&A d'yt/r' ^ 
sub-section (1) IS that the insurer IS cntuled to take over ih»* 
as ured m whatever may remain of the subject mattrr in ired, ^ 
prietary rights incidental thereto In other words, whrn a. rzTc 
of abandonment IS given and accepted in accordance il 

section 62, the assured ceases to be the owner and is 
attaching to his ownership which may have accru-d t 

lapll,. ,»_ 1 . . . ^ ~ yff 

of 

i »% to 
the 


rer 


-.ucrc Uic V/., niTiMic t rr r ■ 

tfie assured m the insured ship, he bccomrs lub.ect to ^ r * i .f 
which th- owner would have been rxc*p. ^ u 
casualty look place and did not arise fro-n p^rS ^ ^ j 

But the question as to whclbcrtb-iaju-'r-' . <• 

abandoned property when there isavald 

although he does not actually accept ^ ‘ 

—- - - * r— 'f cr . 
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by hi 8 conduct is diHicuU to answer and there is no direct authority on 
this point In Boston Corporaliotv Fraut Fonjuch &, Co, mi Wii obi rv 
ed that there was **a good deal to bi“ said’* for the view that la such circum 
stances the wreck becomes rtt nuUtut^ 

3 Insarer^a rights upon abandonment of a ship — Sub-sediou (2) 
provides that upoi the abandonnenc of a ship» the insurer is entitled 
freight m course of being earned or is earned by her subsequent to the 
minus the expenses of earning it and where she is carrying the 

goodsi he is entitled to a reasonable remuneration for their carriage su 

quent to the casualty But under this sub section, the insurer is not 
to freight for the carnage of the goods to the place of the casualty Ag 

where the ship after her abandonment during the voyage succeeds in c 

plctmg iti the freight earned do'*?not belong to the j - di 

insurer on freight but belongs to the insurer on ship after deducti g 
expenses of earning it incurred after the casualty* But an -^4 

freight may be entitled to receive from the shipowncr/ro »rcig r 
to him for carnage of the goods to the place of casualty ® 

The insurer on ship 13 entitled only to the net freight 
insured ship But he is not entitled to (») freight paid in 
terer, or ( 11 ) freight which may be earned by a subsequent ship.^of t > 
in excess of the bill of lading freight over the chartered freight 

PARTIAL LOSSES (INCLUDING SALVAGE AND GENERAI- 
AVERAGE AND PARTICULAR CHARGES) 

64 (1) A particular average loss is a partial loss j 

_ , subject-matter insured, caused by a peril i™ 

agamst, and which is not a general average 
loss 

(2) Expenses incurred by or on behalf of the 

safety or preservation of the subject-matter insured, other 

general average and salvage charges, are called particular co & 
Particular charges are not included m particular average 

sr/{OPSJS 

1 Seojit 3 Particular charges, a^haSaTi 

2 Particular average loss, dejmthoa 

and incidents of 

1 Scope—This section defines a particular average loss 
particular charges 

The section corresponds to section 64 of the English Act of 1906 ^ 
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2 Particular average loss, definition and Incidents of—Sub*scc- 
don (1) defines a particular average loss to be any partial loss of the subject- 
matter insured, caused by peril insured against, and which is not a general 
average loss Thus, where a part of the goods is lost or where the ship is 
damaged, by a peril insured against|Such loss or damage, when not caused 
by a general average act so as to constitute a general average loss, is a 
particular average loss ^ It has also been held that loss of a ship’s earnings 
during detention is not a particular average loss under a policy on ship ® 

3 Particular charges, what are —^Sub-section (2) defines “particular 
charges" to be the expenses incurred by or on behalf of the assured for the 
safelj or preservation of the subject matter insured, other than general 
average and salvage charges and such charges are not included in particular 
average Thus, expenses incurred for the preservation or safety either of 
ship, cargo or freight, and not of the whole property at rish, are particular 
charges, they arc neither general average, nor particular average, nor salvage 
charges Salvage charges are being dealt with in section 65 

65 (1) Subject to any express provision in the policy, 

salvage charges incurred in preventing a loss by 
avftgeearges perils insured against maybe recovered as a loss 
by those perils 

(2) “Salvage charges” means the charges recoverable under 
maritime law by a salvor independently of contract They do 
not include the expenses of services in the nature of salvage 
rendered by the assured or his agents, or any person employed for 
hire by them, for the purpose of averting a peril insured against 
Such expenses, where properly incurred, may be recovered as 
particular charges or as a general average loss, according to the' 
circumstances under which they were incurred 

srmpsis 

1 Scope 2 **Solpage charges,’* meanmg of 

1 Scope —This section speaks of salvage charges It defines what 
"salvage charges” mean and enacts that such charges incurred in prevent¬ 
ing a loss by perils insured against may be recovered as a loss by 
those penis 

The section also corresponds to section 65 of the English Act of 1906 

2 “ Salvage charges,” xceaning of -Sub-section (2) defines "salvage 
charges” to mean the charges recoverable under maritime law bv a salvor 
independently of contract The«c charges do not include the expenses of 
services in the nature of salvage rendered by the assured or his agents or 
by any person employed for hire by them for the purposes of averting a 
peril insured against Such expenses where properly incurred may be 


1 Sii hidslon \ Empire IwroneeCo (1866) 
L R I C P 535 on appeal (1867) L R 
2C P 357 particular average denotes 
actual damage done to or loss of part of 
tbe subject-matter of the insurance but not 


any expenses incurred in recoverii^ or 
preserving the property 

2 Pojurrian S S Co Lid v Toiing (1913) 19 
Com Cas 143 affirmed in (1915) 11,. B 
922 C A , but the point was not dealt with 
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recovered as "particular charges*** or as "a general average loMi’’ 
to the circumstances under which they were incurred 
between maritime salvage which is independent of contract, and | e, 
services rendered under a contract, sometimes and often, become 
fine nicety for no one has a right to render salvage services to a *nip t- ‘ 
the will of the master^ 


66 (1) A general average loss is a loss caused by or 

consequential on a general average act It: 
a general average expenditure as well as 
average sacrifice 


directly 
includes 
I general 


(2) There is a general average act where any extr . 
sacrifice or expenditure is voluntarily and reasonaoiy 
incurred in time of peril for the purpose of preserving P 
ty imperilled in the common adventure 

(3) Where there is a general average loss, the 

It falls IS entitled, subject to the conditions imposed by “ 
law, to a rateable contribution from the other parties 
and such contribution is called a general average contn 

(4) Subject to any express provision in the poUcy, 

assured has incurred a general average of *r<Ke loss 

recover from the insurer in respect oi the ..-nfee 

which falls upon him, and m the case of a general t^gg 

he may recover frem the insurer in respect oi the parties, 

out having enforced his right of contribution from the otn p 
hable to contribute 


(5) Subject to any express provision in the policy, . jj^p 
assured has paid, or is liable to pay, a general average contr 
in respect oi the interest insured, he may recover thereior 
the insurer 


(6) In the absence of express stipulation, the insurer i 
hable for any general average loss or contribution 
was not incurred for the purpose of avoiding, or in conrection w 
the avoidance of a peril insured against 

(7) Where ship, freight, and cargo, or any two of those ini^^ 
ests, are owned by the same assured, the Jjabihty of the insurer 
respect of general average losses or contributions is to be deternu 
ed as if those interests were owned by different persons 


3 
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1 Scope 

2 ‘'General average loss,*' meaning 

of 

3 “General average 

meaning of 

4 Origin of law of general average 

5 General average expenditure 

6 General average loss and particu 

lar average loss, diferenee 


7 “Extraordinary saertfee or expen¬ 

diture “ 

8 “Conseguenital losses ” 

9 Imurer's Itabtltly with regard to 

expenditure, saerijiee and eon 
tribution 

lO Liability where ship and cargo 
belong to the same person 


1 Scope —The aectioa defines a general average loss and a general 
average contribution It also provides for the rights of the assured, 
subject to any express provision in the policy, to recover from the 
insurer (*) a general average expenditure proportionately of the loss, (i{) 
the whole of the loss in case of a general average sacrifice, and (m) 
a general average contribution m respect of the interest insured Where 
he has paid or is liable to pay such contribution The section also 
exonerates the insurer, in the absence of any express stipulation, from being 
liable for any general average loss or contribution where the loss was not 
incurred for the purpose of avoiding or in connection with the avoidance 
of a peril insured against It further enacts that in case the assured owns 
the same interests tn any of the two of ship, freight and cargo or m them, 
the liability of the insurer has to be determined in respect of general 
average losses or contributions as if those interests were owned by different 
persons 


The section also corresponds to section 66 of the English Act of 1906 

2 “General average loss,” meaning of—Sub-section (1) defines 
“a general average loss” to be one caused by or directly consequential on a 
general average act as defined in subjection ( 2 ) and it also includes a 
general average expenditure and a general average sacrifice So a general 
average loss is a general average act which means that where any extra¬ 
ordinary sacrifice or expenditure is voluntarily and reasonably made or 
incurred in time of peril for the purpose of preserving the property imperil 
led in the common adventure It also includes a general average expendi¬ 
ture and a general average sacrifice The expression *'m time of peril” 
means the time when a peril really exists and not that a peril is reasonably 
believed to exist' 


3 “General average contribution,” meanmg of —Subjection (3) 
provides that where there is a general average loss, the party on whom it 
falls IS entitled, subject to the conditions imposed by maritime law, to a 
rateable contribution from the other parties interested, and such a contribu¬ 
tion IS called a general average contribution Hence for a general averase 
contribution there roust be a general average loss These provisions practi 
cally embody the principles laid down by Lawrence, J , m Btrkley v Pressrape'^ 
and also in the judgments m Soensden v Wallace ^ 


1 3ottph Watsm (3 Sen Ltd v Ptrnun's Pimi 2 (1801) 1 East 220 228 
/worwiCfl efScmFranaice (1922) 2 K B 3 (1884) 13 aB D 69 C A affirmed 

to (1835) 10 App Cai 404, H h- 
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4 Origin of law of general average —^The law of general averag* 
owes Its origin to the Rhodian laws and was incorporated in the Roman 
law and then m the common law of England It may now be coosidcrcQii 
implied m the contract df affreightment ^ 

5 General average expenditure—In Malsbury's Laws of England, 

the subject has been dealt with thus *^An expenditure caused by ^ 
consequential on a general average act IS called a general A, 

diturcf for such expenditure may properly be considered as the cost 
general average act Thus a jettison of goods or the cutting away oi a ^ 
in time of penli in order to save the whole of the properly at ri ' 
general aVerage sacrifice If at the time of peril salvors are 

certain remuneratibn to salve the whole of the property at r--jjie 

affecting the principle, sub nom^ or if money is paid 
purpose of saving both ship and cargo, this expenditure (or 

average expenditure “ Again, where a vessel puts into a port 01 ^ | j, 
her own safety and that of the cargo on board of her, the inward 
including the charges for towage, pilotage, harbour dues, etc, ^ 
average expenditure, inasmuch as they are the direct consequen 
general average act of putting into port ** 


6 General average loss and particular average diSeteace 
The essential differences between the two losses arc— ^ 

(»J m the case of a general average, the loss is 

for the common safety and is made good by a 4 ®® ,bul 
buiion from all the persons concerned in the adven 
m case of a particular average, the loss is 1 * 

by A maritime peril and is shared by the person on 
originally fell^ , . , 

® ^ . of that 

(ii) m case of a general average an expenditure may 

nature wa 0 vis two or more interests, but in a P . ^ ji 

average an expenditure may be vis avis a third 

occurs specially m caSes Where complex Salvage opera 1 

involved, namely, where the whole of the 

incurred for the common safety or Pf' ’rt,a.ler 

fjr the common safety and part for the benefit of P 

interests ® 


has 


7 '‘Extraordinary sacrifice or expenditure **——- 'joctai 

noticed that for a general average act which would amount to a g 
average loss there must be extraordinary sacrifice or expenditure 
and reasonably made or incurred m tunc of peril with a view 
the property imperilled m the common adventure Thus where a snip® 
docs any act in performance of his obligation, namely, to give use ® 

vessel With all her appliances as well as the services of the creW 1 ^_ 
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^ entire voyage, he cannot clann any general average contribution But this 
oblisation does not bind the shipowner to c-eposc the ship or her appliances 
^ to tflc risk of loss or damage by using them in a time of emergency for a 
purpose for which they were not intcndri He iS also bound to make an 
expenditure which is not only extraordinary in amount but is incurred to 
’ procure some service which is extraordinary m its nature ^ Instances of 
extraordinary sacrifice or expenditure may be cited thus,-^0 where the 
“ eogmej of a steamship are damaged whils' being worked ahead or astern in 
order to get the ship oT a banl^, or («) where spaw are cut up to construct 
a rudder, or sails and cardage are used to stop a lea^, or («t) where any 
1 part of the ship or her tackle is applied for common safety to some purpose 
different from its ordinary use * 

8 “Consequential losses It has also been noticed that losses 
which arc directly consequential on a general average act are general 
average losses The instances of such losses are, t*) where holes are cut in 
the Ship to get the goods out to lighten her, or («) where water is thrown 
down a ship’s hatches to extinguish an accidental fire 

9 Insurer’s liability with regard to expenditure, sacrifice and 
eontribation—^Thc liability and non-liability of the insurer in respect of 
general average expenditure as well as general average sacrifice, * e, general 
^i^crage loss and general average contribution have been laid down in eub- 
actions (4), (5) and (6) of this section 

Where the assured has incurred a general average expenditure, be is 
liable, not for the whole of the expenditure but only for the proportion 
of the loss which falls upon him This rule is subject to any express 
provision in the policy Rule XVll of the York-Antwerp Rules, 1950 
(following English Maritime law) provides that the conlnbutiou to a general 
average shall bfc made upon the actual het values of the property at the 
terininatiOnof the adventure Hence for property which has been destroyed 
or become valueless before the termination of the adventure, he cannot be 
“ade liable to contribute in general average" The same principle also 
^PPhfes ^tween assured and insurcf Where the amount of contribution 
recoverable by a shipowner from a Cargo owner is reduced by reason of the 
loss of or damage to the cargo before the termination of the adventure, ihe 
deficiency m the cargo’s contributory value represents part of the “propor- 
Uon of the loss which falls upon” the shipowner within the meaning o*" 
sub-section (4) of this section and is recoverable as such from the hull unz'r- 
wnters® But in the case of general average sacrifice the insurer 
for the whole amount of the loss and he is subrogated to the rights 

assured m respect of his right of contribution from other part *5 

contnbute-' Again, m the case of general average cxpeni.rrr^ 
instance in case of putting into a port of refuge, the ss xrjrz:^ 
recover the whole of such expenditure but can recover osjr 
he himself has to bear in respect of his own inicrcat as 
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4 Origin of law of geneml average —The law of general avetag* 
owes Us origin to the Rhodian laws and was incorporated in the 
law and then in the common law of England It may now be coniidcrc « 
implied m the contract of affreightment ^ 

5 General average expenditure—In Halsbury's 

the subject has been dealt with thus ''An expenditure caused by or ik y 
consequential on a general average act IS called a general 
diture, for such expenditure may properly be considered as the cos 
general average act Thus a tettison of goods or the cutting away o 

?n Hm. .1.-. th,* DfOOeiVV at tjsk, !» » 


m time of perili m order to save the whole of the property - , j.jj 

general average sacrifice If at the timd of peril salvors arc employ ^ 
certain remuneration to salve the whole of the property at ^ 
affecting the principle, sub nom* or if money is paid to pira 
purpose of saving both ship and cargo, this expenditure b' 

average expenditure ® Again, where a vessel puts into a port 0i 
her own safety and that of the cargo on board of her the inwar F 
including the charges for towage, ppotage, harbour dues, etc , a 
average expenditure, inasmuch as they are the direct consequea 
general average act of putting into port ^ 

6 General average loss and particnlar average '^oss, diff***® 

The essential differences between the two losses arc— . 

(0 in the case of a general average, the loss 

for the common safety and is made good by a ^ but 

bution from all the persons cauit*^ 

m case of a particular average, the loss is Lbo® 

by u maritime peril and is shared by the person o 

originally fell’ , 

(«) in case of a general average an expenditure may Jliculaf 
nature 0 tiis two or more interests, but in a p ^ 
average an expenditure may be visa vis a third m j^j^rc 
occurs specially in cases Where complex Salvage oP®*"® .y be 
involved, namely, where the whole of the expenditu 
incurred for the common safety or part may P*! ^culsr 
fjr the common safety and part for the benefit or P 
mtercsls ® 

7 "Extraordinary sacrifice or expenditure **—It has 

noticed that for a general average act which would amount j ^lafjly 

average loss there must be extraordinary sacrifice or expenditure v 

and reasonably made or incurred m time of peril with a view to ,P ^ticf 

the property imperilled in the common adventure. Thus, where a s j^jj 

does any act in performance of his obligation, narrely, to give 

vessel With all her appliances as well as the services of the crew ^— 
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entire voyage, he cannot claim any general average contribution But this 
obligation does not bind the shipowner to expose the ship or her appliances 
to the risk of loss or damage by using them m a time of emergency for a 
purpose for which they were not intend^ He « also bound to make an 
expenditure which is not only extraordibary in amount but is incurred to 
procure some service which IS extraordinary in its nature^ Instances of 
extraordinary sacrifice or expenditure may be cited thus,—(t) where the 
engines of a steamship are damaged whils* being worked ahead or astern m 
order to gel the ship oT a banl^, or («) where spars arc cut up to construct 
a rudder, or sails and cardage are used to stop a Icatf , or (m) where any 
part of the ship or her tackle is applied for common safety to some purpose 
different from its ordinary use * 

8 “Consequential losses **—has also been noticed that losses 
which are directly consequential on a general average act are general 
average losses The instances of such losses arc, (») where holes arc cut m 
the ship to get the goods out to lighten her, or («) where water is thrown 
down a ship’s hatches to extinguish an accidental fire 

9 Insarer*s liability with regard to expenditure, sacrifice and 
contribution—^The liability and non-liability of the insurer in respect of 
general average expenditure as well as general average sacrifice, i e , general 
average loss and general average contribution have been laid down in sub¬ 
sections (4), (5) and (6) of this section 

Where the assured has incurred a general average ctpendiiurc, he is 
liable, not for the whole of the expenditure but only for the proportion 
of the loss which falls upon him This rule is subject to any express 
provision in the policy Rule XVI! of the York-Antwerp Rules, 1950 
(following English Maritime law) provides that the contribution to a general 
average shall be made upon the actual net values of the property at the 
termination of the adventure Hence for property which has been destroyed 
or become valueless before the termination of the adventure, he cannot be 
made liable to contribute in general average The same principle also 
applies between assured and insurci ’ Where the amount of contribution 
recoverable by a shipowner from a cargo owner is reduced by reason of the 
loss of or damage to the cargo before the termination of the adventure, the 
deficiency in the cargo's contributory value represents part of the "propor¬ 
tion of the loss which falls upon” the shipowner within the meaning of 
sub-section (4) of this section and is recoverable as such from the hull unacr- 
wnters® But m the case of general average sacrifice the insurer is liable 
for the whole amount of the loss and he is subrogated to the rights of the 
assured m respect of his right of contribution from other parties liable to 
contribute “ Again, m the case of general average expenditure, as for 
instance m case of putting into a port of refuge, the shipowner cannot 
recover the whole of such expenditure but can recover only that pan which 
he himself has to bear in respect of hiSDwn interest as shipowner ^ 
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659 the cat-illustrates that the ewocr of 
goods and the shipowner can recover the 
full amount of the Ion in eases of je:t.tcin 
ol goods Of of cutting awaA ©fa 

from the underwriter 

10 Tht MeryTPe-n^ (IC9I) P 103 C 
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The insurer is also liable to the assured for a general average contr 
button in respect of the interest insurcdi where the latter has paidcrw 
liable to pay the said contribution This rule is also subject toayc*p«s 
provision in the policy ‘ Thus, where the goods arc jetmoned anatn 
shipowner has to pay a general average contribution, he can recover tn la® 
from his insurer liut the insurer is not liable for any general ^^”5* ° 


The rule ii 


: any 

or contribution where the loss was not incurred for the purpose 
or in connection with the avoidance of a peril inmred against 
subject to any express stipulation being absent* It has 
that to atirak .1 the provisions of this rule, the pen! must really , .^i 

that the person incurring the loss reasonably believed that the p‘nl 
Sec also Notes under section 73 tnfra as to the amount for which 
are liable in respect of general average 


10 Liability where ship and cargo belong to the aanitp , 
Sub-section (7) provides that where ship, freight, and cargo, 
thOiC interests, are owned by the same assured, ujdsJ 

in respect of general average loises or coninbutions is to be 
if those interests were owned by different persons 
sub-section embody the law laid down in Montgomtry .w 

Mutual Marmt Inturanu Co * In this case it has been said that wn^ 
and cargo belong to the same person and the thing sacrificed 
ship, the assured can sue the underwriter on ship only for the 
tion of the loss and the underwriter on cargo is liable to mo > 
against so much of the loss as is properly attributable to cargo 


MEASURE OF INDEMNITY 

67 (1) The sum which the assured can 

of a loss on a policy by which he 
Extent of iiabi casc of an unvalued policy to the 
loss insurable value, or, in the case o 

to the full extent of the value fi; 

IS called the measure of indemnity 

(2) Where there is a lo,s recoverable undi r the policy, 
insurer, or each insurer if there bs more than one, 
such proportion of the measure of indemnity as the amount 
subscription heart, to the value fixed by the pohey m the 
valued policy, or to the insurable value in the case of an unva 
policy 


:cover in r“P''‘ 
.mured, lu d' 

nil extent ol the 

a valued pW 


srjvopsis 


1 Seaps $ LiahiUty of ths tnsuTtr 

2 **MeaiUTt of toiemnttj •• meaning of 

1 Scope —The section in enacting the extent of the insurer's •? 
for loss has defined in 8ub.section (1) the expression “measure ofindernn ^ 
and has prescribed the method m sub-section (2) by which suL.h 
indcm nity can be fixed in respect both of a valued policy and au _ 


1 iSm sib-* ctioa (51 oflhii j-ciio-s 
2. lub-i ciion (6) ofthi* Kcnoo 
3 Jottp'i Watian O StM Ui v Firm, a t 


4 


Puni Inrtfanei Co 0 /San Fre^’ ® 
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one In case of an unvalued policy* the measure of indemnity has reference 
to the insurable value of the thing insured ' 

The section corresponds to section 67 of the English Act of 1906 

2 “Measure of indemnity/’ meaning of—The “measure of indem¬ 
nity'* as defined in sub-section (I) is the sum which the assured can 
recover in respect of a loss on a policy by which he is insured, in the case of 
an unvalued policy to the full extent of the insurable value, or, in the ca^e of 
a Valued policy, to the full extent of the value fixed by the policy 

Z liability of the insnrer—Sub section (2) fixes the liability of the 
insurer, or each insurer if there be more than one, where there is a loss 
recoverable under the policy, to such proportion of the measure of indem¬ 
nity as the amount of his subscription bears to the value fixed by the 
policy m Case of a valued policy and to such proportion of the measure of 
indemnity as the amount of his subscription bears to the insurable value in 
the case of an unvalued policy 

The rule stated above may be illustrated by the following formula 


Insurer's liability—X m, where ‘S* be the amount subscribed by any 
V 

one insurer, ‘V' be the value fixed by the policy in the case of a valued 
policy, or the insurable value in the case of an unvalued policy and ‘m» be 
the measure of indemnity, that is, the amount of any loss recoverable under a 
policy m which the assured is fully'insurcd Thus, where 'b**=R8 lUO, *V» *= 
Rs 10,000 and 'ni' Rs 500, by applying the above formula, the insurer's liabi- 
, 100 

lily ea — ^ 500 ea Ks 5 Only* 

10,000 

The loss recoverable from any underwriter depends entirely upon the 
measure of indemnity as stated above 

68 Subject to the provisions of this Act, and to any cx- 
T t n provision in the policy, where there is a total 

’ * loss of the subject-matter insured— 

(1) if the policy be a valued policy, the measure of indemnity 

IS the sum fixed by the policy , 

(2) if the policy be an unvalued policy, the measure ol indem¬ 

nity IS the insurable value of the subject-matter insured 

sr^opsis 


\ ScoJ)4 


i Total lots 


valued U “'r.* 

subject matter insured ^ ^ tncre is a total loss of the 

The lection correipond s to section 68 of the English Act of 1906 

^olw ucdericetienlS.iK^a 
*. Hsliliii) I Uvi ct IcjItKl, Si<) td , Vet 52, p 135 
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2 Total loss—From what has been stated in section 67, it fotoj 
that when there is a total loss of the subject-matter insured, the measure o 
mdemnilv m the case of a valued policy is the sum fixed by the policy an 
such indemnity m the case of an unvalued policy is the 
the subject-matter insured This rule was applied in Woodnde v 
Marine Insurance Co even thoUgh the ship had already sustained constru 
tive total loss when the peril insured against occurred ® 

69 When a ship is damaged, but is not totally lost, it' 
measure of indemnity subject to any express pro\ 
Sion m the policy, is as follows 

(1) Where the ship has been repaired, the 

to the reasonable cost of the repairs, less the customary deau 
but not exceeding the sum insured in respect ol any one casu ) 

(2) Where the ship has been only partially 


ed is entitled to the reasonable cost of such repairs, - 
above, and also to be indemnified for the reasonable x jjjg 

if any, arising from the unrepaired damage, provided 
aggregate amount shall not exceed the cost of repainng toe 
damage, computed as above, 

(3) Where the ship has not been repaired, 

sold in her damaged state during the risk, the assured is en 
be indemnified for the reasonable depreciation arising V 
unrepaired damage, but not exceeding the reasonable 
repairing such damage, computed as above 

(4) Where the ship has not been repaired, and be 

in her damaged state during the risk, the assured is entitle 
indemnfied for the reasonable cost of repairing the jyg as 

puted as above, but not exceeding the depreciation m va 
ascertained by the sale 


SrjiOPSIS 


1 Scope 

2 Skip repaired, measure of indemnity 

3 Customary deductions 

4 Ship partially repaired, measure of 

indemnity 


Skip neither repaired nor so 
her damaged stale 

Ship ml rtpmrti 
damaged state 


1 Scope—•Thi$ arctlon spealcs of the measure 
slnp IS damaged but is not totally lost, te where there is a j 

ship In Its four clauses U lays down four difTcrent criteria sh 

of indemnity such at (») where the ship has been repaired, (") 'v pot 
has been partially repaired (»«0 where she has not been 
sold in her dnmaced state during the risk, and (t®) where she ha* ^ 
repaired but has been sold in her damaged state during the risk _ 
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The section corresponds to section 69 of the English Act of 1906 

2 Ship repaired, xneasnre of indenanity —The measure of 
indemnity, where the ship has been repaired, is the cost of repairs vtutus the 
customary deductions which must not exceed the sum insured in respect 
of an> one casualty 

3 Customary deductions —One of the customary deductions is to 
deduct one-third from the whole expense, both of labour and materials 
nhich the repairs have cost provided the ship is not a new one Such deduc* 
tion IS known as “deducting one-third new for old " Such deduction is made 
on the ground that the repairs will generally convert the ship a better and 
valuable one than she was before her damage * If the damage can only be 
proved to fall mainly on the new pact that this deduction of one-third new 
for old appears to appli^» but this deduction will not apply where an old 
ship is newly repaired immediately before sailing on the voyage on which the 
loss takes place and it falls exclusively on the new materials ® 

4 Ship partially repaired, measure of indemnity—The measure 
of indemnity, where the ship has been only partially repaired, is the reason¬ 
able cost of such repairs less the customary deductions not exceeding the 
sum insured in respect of any one casualty plus the reasonable depreciation, 
if any, arising from the unrepaired damage, the aggregate amount not ex¬ 
ceeding tne cost of repairing the whole damage 

5 Ship neither repaired nor sold m her damaged state —The 
measure of indemnity, where the ship has neither been repaired nor sold m 
her damaged state during the risk, is the reasonable depreciation arising 
from the unrepaired damage not exceeding the reasonable cost of repairing 
such damage as computed m case where the ship is repaired * 

No rule has been formulated as to how depreciation can be calculated 
for the purposes of Gl (S) Some probable tests have been laid down They 
are (t) the dilTerence between the conventional value and the true damaged 
value, and («) the figure resulting from the application to the conventional 
value of the proportion of actual depreciation ^ The second method is 
»mdar to that prescribed for the case of damaged goods and was applied in 
Th$ Armor 


In case where repairs could not possibly be done before a certain date, 
the cost of repairs for the purposes of ^is clause is the figure appropriate to 
that date ’ 


6 Ship not repaired bat sold in her damaged state —The measure 
of mdemmty, where the ship has not been repaired and has been sold in 
her damaged state during the risk, is the reasonable co t of repairing the 


I 

Z 

3 


See Atlehtsonv Lohrt (1879) 4 App Cat 
7S5 H L, ^ LATd Blactbum 
Poin^d/slrt V Rorat Exekangi Airjrane 0 Cot^ 
Poralien (1826) Ry and M 378 
5/# Stevens Esiayoa Average m Marine 
Insurance 172 cited in Elabbury i Laws of 
England Vo! 22 Simonds 3td Ed p 
138 fo (f) ut also Amould on Marine 
Insurance 14th Ed seaion 1030 and 
Rouio\ Gvrw (1851)11 CD 17G Dt 
Ceita \ \ttmfuirt (1788) 2Term R«> 
407 /iurt/Arryt \ Jnnraut Ce 


(1824) 3 Mason 429 (American) where ship¬ 
owner >vai m deraulr 

•S'** Note under beading * Ship repaired 
meaiure of indemnity above 
Sec Irein v //w (1950) 1 K B. 555 j (1949) 
2 AU E>. R 108J in which the poini wat 
left open 

(1951)2 UoydsRep 95 a decsionofthe 
hew \ orb Supreme Count cf ^ 
TAemwfl (1919) 2 K B 755 t 
E. R. 381 (fire insurance) 
f tnui V /fin#, sa/re 
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damage as such repairs arc computed as stated abovw which mun not excted 
the depreciation in value at asucrtained by the sale 

In Ptimanv C/ntDtrt$l Maruu Insurance Co , a majority of the Counof 
Appeal decided that where the ship after sustaining an average loss vfss 
sold by her owner without repair* the owner was entitled to recover t6t 
estimated cost of repairsi less the usual deduction* not exceeding the dept" 
ciation m value of the ve«el But Brett, L J dissenting, was of the 
that the estimated cost of repairs was in all cases the measure of the loss 

70 Subject to any express provision in the policy, where 
Partial io„ of *"6 13 a partial loss Of freight, the measure 
treight demnity IS such proportion ol the sum fixed DyiQ' 

policy in the case of a valued policy or of the 
able value in the case of an unvalued policy, as the proportional 
freight lost by the assured bears to the whole freight at the 
the assured under the policy 

srmpsis 


1 Scope 

2 Partial loss of freight, measure of tndemntlj/ 

1 Scope p>This section prescribes the measure of 

there is a partial loss of freight both in cases of valued and unvalued po‘ 

The section corresponds to section 70 of the English Act of 19**^ 

2 Partial loss of freight, measure of jodemnity— 

ol indemnuy, where there is a partial loss of frcichi, («) in the 
valued pohey, 18 such proportion of the sum fixed by the Pohcy»* „/of 
the case of an unvalued policy, of the insurable value, as the proportion 
lost by the assured bears to the whole freight at the risk of the a” 
policy^'*^ policy But this rule is subject to any express provision ' 

'■"'8'“ ‘ha' ■> really lojt by the SMurei 
grots frelgL a.' the ,'Sb cnh^airred ’ 

of :he’H'X'rn0''”'l ‘or rontlLTed®fo5°ar.t{»^^^^^ 

intended cargo In an unvalued policv. where onlv nart of the cargo ts^ 

I ()!«•>) e a. B t> 192 G A Ui ,I„ 

V»,,,|„, c. V ImImmI, 

MUual Menv InarejutCo 116871 BA.,; 

M ia.c m 

2. Sei fulMecj on (2) of »ectJOn 18 Krtra 
3 Utift V M/iJuM (18JJ> 13 EjM 323 
i7rw«5 T I/cm* oni CcCantet Amrofu* C» 


(1872) L.R 7CP 341 
lOT UR 242 cf 

{I8G4) 17CBNS 528 ExCb P" 

coteti nm 1 c*fflp ^ 

Ferittv Astxnat (1811) 13 Ei« 
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71 Where there is a partial lo«s of goods, merchandise, or 
Final losi of Other moiTibies, the measure of indemniU, subject 
to anv eicpress provision in the pohc^, is as loUovvs 

(1) where part of the goods, merchandise or other movables 
insured by a valued pohcy is totidlv lost, the measure of indemnity 
IS such proportion of the sum fixed by the pohc) as the insurable 
value of the part lost bears to the insuiaole value of the whole, 
ascertained as in the case of an unvalued pohcy, 

(2) where part of the goods, merchandise or other movables 
insured by an unvalued policy is totally lost, the measure ofindem- 
mty IS the insurable value of the part lost, ascertained as incase 
of total loss , 

(3) where the whole or any part of the goods or merdian- 
dise insured has been delivered damaged at its destination, the 
measure ol indemnity is such proportion of the sum fixed by the 
policy in the case of a valued pohcy, or of the insurable value in 
the case of an unvalued policy, as the difierence between the gross 
sound and damaged values at the place of arrival bears to the 
gross sound value, 

(4) “Gross value” means the wholesale price, or, il there be 
no such price, the estimated value, with, in either case, Ireight, 
landing charges, and duty paid beforehand, provided that, in the 
case 01 goods or merchandise customarily sold in bond, the bond-' 
ed price is deemed to he the gross value “Gross proceeds” means 
the actual price obtained at a sale where all charges on sale are>. 
paid by the sellers 


STKOPSIS 


1 Scopt 

2 Total htl ef part nf paadt, alt, 

tnsuted by 0 saluid poU^, tnta- 
tun of xndmnxty 5 

3 Total loss of part of goods, tU , 6 

xnsuttd by an unvalutd pohey, f 

masun of tndimnxty 


thasidtst insured, delivered, dertr- 
aged at its desttnatioa, medsun 
of indemmiy ^ 

**Sound talus •• 

**Dttmaged value 

and ''gross pro- 

seeds » 


4 Whole or part of the goods or met 8 Casts eahernnsarer ts not liable 

' ‘ n 

I Sfcope—This section prescribes the mrasure of Indemnity where 
there is a partial loss of goods, merchandise or other movables In its clauses 
(1) to (3) « lays down three different criteria for the measure of Indemnity, 
such as, (») where part of the goods, merchandise or other movables Insitrcd 
bv a valued policy is totally lost, (li) whefo pan of the goods,' v tw 

other movables insured by an unvalued policy IS totally lost.’ and 
the whole or any part of the goods or merchandise Insured has l>ecn 7,1 

ca damaged at its destination ' y ' 1 ', 
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In sub-clause (4) ii alio define* “gioi* value" and “grosi proceedi 


The section corresponds to section 71 of the Engliih Act of 1906 


2 Total loss of part of goods, etc, insured by a valoe p *7' 

measure of indemnity —Clause 0) of the section prescribes 
indemnity where part of the goods, merchandise or other ' t 

by a valued policy is totally lost Such measure of indemnity jst r 
portion of the sum fixed by the policy as the insurable value ofan 

bears to the insurable value of the vholc, ascertained asintne 
unvalued policy* This rule U subject to any express provisi 
policy 

3 Total loss of part of gooda, etc, insured by "" 
policy, measure of indemnity—Clause (2) of the section preS 
measure of indemnity wferc pan of the goods, 
movables insured by an unvalued policy, is totally lost Such 
indemnity is the insurable value of the part lost, a*ccrtaincd as 
total loss * This rule is subicct to any express provision in the poJ y 

4 Whole or part of the goods or merchandise inrtred, del ^ 

damaged at its destination, measure of Indemnity ' Ay part 

section prescribes the measure of indemnny j at jW 

of the goods or merchandise insured has been sum 

destination Such measure of indemnity is such proportion oi * j yjjucs 
by the policy as the difference between the gross sound and I yal«f^ 
at the place of arrival bears to the gross sound value, m the . ,-jurable 
policy, and the measure of indemnity is such proportion o»t 

value as the difference between the gross sound and damaged va 
place of arrival bean to the gross sound value m the case 
policy Hence to ascertain the measure of indcmnuy, it u 
the difference in meaning between the expres-Jons used, wc , su 
"damaged value”, "gross value" and "gross proceeds” ^ 

5 "Sowod value*' —The "sound value” is the current Pf'®® 
articles of the same goods as ibc damaged one in the market if they 

6 “Damaged valne” —The "damaged value” « the 
which the goods Would fetch if they arc sold by public auction i 
condition 

The difference between the damaged and sound values arrivc^*^^^ 
the manner described m clause (3), truly determines the dcprcciaii n ‘^jj 
goods caused by the damage, and is entirely independent of the ri 
of the market value of the goods® Where before sale the damag 8 
are conditioned, it is the Value of the conditioned goods the 

the goods less the cost of conditioning which is to be compareo 
sound value in order to aicertam the proportion of loss, bccauscjne 
conditioning is recoverable under the *suiflg and labouring' clause 

7 "Grosa value** and "Gtrosa proceed*** —"Gross value" 
defined in clause (4) of the section to mean the wholesale price, or, ^ 

be no such price, the estimated value, calculated, m cither ca»c^_^ 


I SceWfV (l76n2rutT 11(7 

3. S/*hotM under f8 

3 Seeinoiv Jhilrf (1761) 2 Harr II«7 
Jktnttnv SMdtn (1^02}2£at{ Ml 


Freneij v Sntiffi (18*^5) 

153 frr 1 , igntd libeunri 
teaion 78, 
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aisumption that freight, landing charges and duty have been paid before^ 
hand , but where the goods are such as are customarily scM in bond, the 
bonded price is deemed to be the gross value 

In the same clause “gross proceeds” has been defined to mean the 
actual price obtained at a sale where all charges on sale are paid by 
the sellers 


The extent of depreciaMon, measured b> the proportion which the 
difference be ween the gross sound and gross damaged \alues at the place 
of amval bears to the gross sound value, ma> be conveniently called the 
“percentage of loss ” The measure of indemnitj turns round this 
“percentage of loss” which sum is fixed by the policy in the case of a valued 
policy and the percentage of loss of the insurable value in the case of an 
unvalued policy 

It may be shown that the msuier is liable to pay in respect of goods 
arnvmg in a damaged condition the same percentage of the amount actually 
subscribed by him whether the policy is a valued or an unvalued one This 
r Sr 

can be shown by the formula —V X — or — X S *=» the liabilitv of the 
100 V lOO 

insurer, where r stands for the pcrccntaoe of loss per cent, V, for the agreed 
value, and S, for the amount subscribed by the insurer^ 

8 Cases where insurer is not liable—Where onl> a few articles 
or pieces in each pa«.kage,out of a number of packages of goods insured, 
arrive damaged and the sound and damaged goods are sold together at the 
same auction and in consequence the sound part of the package miy sell 
at a diminished value because of the assortment being broken and a loss 
occurs, the insurer is not liable for such loss^ , neither he is liable for the 
cost of examining such goods as prove to be undamaged ® 

72 (1) Where different species of property are insured under 

a single valuation, the valuation must be apportioned 
of CaiSnon'”'"* different species in proportion to their res- 

- pective insurable values, as in the case of \n \ nvalu- 
ed policy The insured value of any part of a species is such pro¬ 
portion of the total insured value ol the same as the insurable value 
of the part bears to the insurable value ol the vhole, ascertained in 
both cases as provided by this Act ‘ 

(2) Where a valuation has tc 
of the prime cost of each separate 
goods cannot be ascertained, the 
made over the net arrived souni 
qualities, or descriptions ol goods 

srj{opsjs 


) be apportioned, and particulars 
yccies, quality, or description of 
division of the valuation maybe 
i values of the different species, 


1 Scop 0 


Cf Imn V Hint (1950) 1 K D 555: 
(1919) 2 \t! E H 1089 c ted tupra 
Catnv CriBt IImI Insttrenct Co of htai 
Ttrk (l87i)L.R 8a P 552 , J Lytafla 


2 Ajiporlionmint of tetuaiion, hew 
to be made 

Ui V Cclman (18<>5) I Q. 11 49 Pa 

1 LfUiH Ul V a)n 
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1 Scope—The Bccijon speaks of apportionment of valuation where 
different species of property are insured under a single valuation It U)'» 
down the principle how this apportionment should be made 

The section corresponds to section 72 of the English Act of 1906 

2 Apportionment of valcation, how to be made —Sulrscction(0 
lays down the general method of apportioning the valuation where 
species of property are insured under a single valuation Such valuaii 
has to be apportioned over the difTerent species in proportion 
respective insurable values, as in the case of an unvalued poli^ ^ 
insured value of any part of a species m such proportion of the total 
value of the same as the insurable value of the part bears to the insura 
value of the whole, ascerlamed in both cases as provided by this Act 

Sub-section (2) provides that where a valuation has to be 
and particulars of the prime cost of each separate species, quality or ^ 
tion of goods cannot be ascertained, the division of the valuation may 
made over the net arrived sound values of the difTerent species, qualit’c 
descriptions of goods * 

73 (1) Subject to any express provision in the pohey, wh^ 

the assured has paid, or is liable for, any 
General average average Contribution, the measure of indemnny 
saiva^'* chthe full amount oi such contnbution if the » 
matter liable to contribution is insured for Jts *u 
contributory value, but, if such subject-matter be not insuicd i 
Its full contributory value, or if only part of it be insured, tnei 
demnity payable by the insurer must be deduced in 
the under insurance, and where there has been a particular averag 
loss which constitutes a red* ction irom the contnbuiory value, a” 
for which the insurer is liable, that amount must be deducts 
from the insured value in order to ascertain what the insurer 
liable to contribute 

(2) Where the insurer is liable for salvage charges the 
of his liabilities must be determined on the like principle 


2 Aftajurt oj xnimntty for gtaiid 
and salvage charges 


I Scope —This section lays down ihc principle by which ’***^'^ 
rayablc by the insurer is aserr It prescribes how the 

• ‘ r9af>« nT _ aVCraZ^ 


mtv rayablc by the insurer is aserr 
,5 to be measured m cases of genei( 
lo89 and where thr^, 
value Th'! KCt , doi 

determined m c| 

The 8 cction\^ 
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seWca and hence he can expressly insure against the liability he icai 
become liable to the o^ner for loss * 

75 (1) Where there has been a loss in respect of any subject 

matter not expressly provided for in the foregoing 
General pton provisions Of this Act, tfaemeasure ol indemnity shall 
bh ascertained as nearly as may be, in 
With those provisions, in so far as applicable to w 

particular case 

(2) Nothing in the provisions ot this Act relating to 
sure ot indemnity shall afeset the rules relating to double msu j 
or prohibit the insurer from disproving interest 
or from showing that at the time ol the loss the whole or any p 
of the subject-matter insured was not at nsk under the policy* 


SrjfOPSIS 


1 SeoJ>i 

2 Meaturt of indemnity ta other 

eases 


3 

4 


Measure of tndsmity not t 
tks rulis rstoling to « 
ujsurajtee 
Insurers right 


1 Scope —The section prescribes the general provisions as 

of indenintty which has not been expressly provided in the the 

It also saves the rules relating to double insurance being ancctec / 

rules of measure of indemnity provided in this Act It also gtffest 
on the insurer to contest the measure of indemnity by disproving the »d 
wholly or in part or by showing that the subject matter insured was 
risk under the policy at the time of the loss 


The section corresponds to section 75 of the Boglish Act of 1906 

2 Measure of indemnity so other cases -Sub-section (1) ? 
that where there has been a loss in respect of any the 

expressly provided for m the foregoing provisions (s e» sections 67 to > s 
measure of indemnity is to be ascertained, as nearly as 
accordance with those provisions in so far as applicable to the parti 
case 


3 Measure of indemnity not to afiect the roles 
double sosuxance-Sub-section (2) provides, inter alia, that 'wbe 

provisions of this Act relating to the measure of indemnity shall 
rules relating to double insurance, that 13 to say, the provisions 34 

m sections 67 to 74 of this Act shall not affect the provisions of s^ctio 
relating to double insurance * _ _ 

clauses m such policio) 

(IB?!) L. R 7 Q. R 78 , M«rt« 

Hetman & Sens Ud v 
IfwaoM Co Ltd (1919) J 
St* atw Notes under section In 
Sn Notes tioder aecttOD M, 


SccC««flfit5 Co % Merlsn (1901)2 
511 C A ( Murance by • earner 
whether an insutanee on the goo is or an 
insiitance a 2 an»l t abiUiy to ileowoen 
KoO (1832)311 and 

Ad 47a (policies by carriers w respect of 
fo^ carried by them coottiuaiaa of 
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4 Insurer’s rights—Sub- 3 ectioa (2) also confers certain rights on 
the insurer m connection with the provisions relating to the measure of 
ladcmmty The rights or privileges are as follows 

(0 he can disprove the interest wholly or in part of the assured in 
the subject matter insured * or 

(«) he can show that the whole or any part of the subject-matter 
insured was not at risk under the policy at the time of loss 

76 (1) Where the subject-matter insured is warranted free 
from particular average, the assured cannot recover 
ragfJ5rrantt«'^ for a loss of part, Other than a loss incurred by a 
general average sacnfice, unless the contract contain¬ 
ed m the policy be apportionable , but, if the contract be appor- 
honable, the assured may recover for a total loss of any apportion- 
able part 

(2) Where the subject-matter insured is warranted free from 
particular average, eifoer wholly or under a certain percentage, the 
insurer is nevertheless liable for salvage charges, and for particular 
charges and other expenses properly incurred pursuant to the pro¬ 
visions of the suing and labounng clause in order to avert a loss 
insured against 

(3) Unless the policy otherwise provides, where the subject- 
matter insured is warranted tree from particular average under a 
specified percentage, a general average loss cannot be added to a 
particular average loss to make up the specified percentage 

(4) For the purpose of ascertaimng whether the specified per¬ 

centage has been reached, regard shall be had only to the actual loss 
suffered by the subject matter insured Particular charges and the 
expenses of and incidental to ascertaimng and provmg the loss must 
be excluded are, 


sr?{Opsis 

' Scope 4 Insurer's liability 

2 Object of the section 5 Calculation of percentage and its 

1 Scope —^This section restricts the right of the assured in the 
measure of indemnity that he can recover from the insurer under a policy 
tic assured is so restricted in his right of recovery where there are particu- 
at average warranties contained in the policy These particular average 
atTatities may be in the following forms 

(0 where the suluect-mattcr insured ts warranted free from particular 
average whoUy» («) where the subject-matter insured is war¬ 
ranted free from particular average under a certain percentage, 
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or U»*) where the subject matter insured is warraatcd free fna 
particular average under a specified percentage Thesctoi 
also lays down the principle for ascertaining whether the jptti 
fled percentage has been reached 


1906 


The section corresponds to section 7fi of the Marine Insurance i 


2 Object of the flection—“There arc goods of various kinds v(kc^ 
may cither by their very nature deteriorate easily by ordinary pcfihof 
seas or their loss IS not easily ascertainable whether caused by 
insured against or by their inherent vice To obviate these difficulu i 
policies ^i^enerally contain clausest such as "warranted free fro® parties* 
average' or "warranted free from particular average under a cett^ 
percentage" The provisions of this section arc intended to cov' 
those cases 


In Lloyd's policy such a clause is known as memorandum 
usually inserted at the bottom of the policy A form of such a claus 
given below 


"Warranted free from average under the percentage 

the pohcyi unless generab or the vessel or craft be stranded.*^ 

or burnt, but notwithstanding this warranty the undtr^nr 

are to pay the insured value of any package which maf ^ 
totally lost m loading, transhipment or discharge, 
loss of or damage to the interest insured which may .ij 
be attributed to fire, explosion, collision or contact 
vessel and/or craft and/or conveyance with any exteM»‘ . 
stance (ice included) other than water, or to discharge ot 

at port of distress This clause shall operate during me vra^ 

period covered by the policy 


—Sub-seclion (!) provides that ‘‘j 

subject-matter insured is warranted free frou particular average, the a«« 
cannot recover for a loss of part unless the contract contained nt'f'Pi; 

^ '■'CO''” (<) 1 lots incurred by a general avt»» 

« apportionablc loss of any apportionable part where the conlt 


partic'^lLr av’lrf ' dochload should be warranted {r« 

wbicrweJe H 1 that the w arranty did not app f ^ 

so oad^d a ‘oatlrd on dock but were damaged bJore b is? 


nia,.« -Su^ect.on (2) provides that where the .0^; 

under a cm * from particular average, whether whol f 

sabarech^rr, ‘'■'= ttsurer is liable, nltwi.hstandmg, (>) 

oeriv^n ? ^ Pf "““‘ar charges, and (iii) for other eipeoses 

wuh*^n l Patsuant io'lbc provisions of the suing and labouring clso' 

roialt« rr “T"' “ “da'ts' The loss spoken of is either» 

toial loss or a loss amounting lo the specified percentage It follows, 


t 6 Cdw 7 C 41 

c.'Si a";* V'"’” a > 5 

C* {I Jij) 51 u L. Rc? 


305 C A (ipec.tl eUu»c Mvenfl/ 
dam»7C irfcipfctivc of 
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fotci that although salvage charges can be recoverable as a loss by perils 
insured agatnstt they do not constitute a particular average loss * » 

5 Calcnlatiou of percentage and its basis —The calculation of 
percentage and Us basis has been laid down in sub-scclions (8) and (4) The 
basis of the calculation of percentage should be as follows 

Where the subject matter insured ts warranted free from particular 
average under a spccilicd percentage! to make up such specified percentage, 
(«) a general average loss cannot be added to a particular average loss, nor 
(«lcan the particular charges and the expenses of and incidental to ascer¬ 
taining and proving the loss be included, but m ascertaining whether the 
specified percentage has been reached, regard must be had only to the 
actual loss sulfcred by the subject-matter insured The principle that a 
general average loss cannot be added to particular average loss to make up 
the specified percentage adopts the decision in Pint ^ Co y Al Shtps* 
Small Damagt Jnsuranct As:otialton ^ The specified percentage is calculated 
not on the whole amount at risk under the policy, but only that which 
was at risk at the lime of the loss ® 


77 (1) Unless the policy otherwise provides, and subject to 

s provisions ol this Act, the insurer is liable for 

uc \\t oisxa successive losses, even though the total amount of 
such losses may exceed the sum insured 

(2) Where under the same policy, a partial loss, which has 
not been repaired or otherwise made good, is lollowed by a total 
loss, the assured can only recover in respect of the total loss 

Provided that nothing in this section shall affect the liability 
of the insurer under the suing and labouring clause 

sr/iOPSIS 


\ Seop$ 3 ProMo 

2 Inswer’s Uabihtj for suteessm 4 Succefstve losses uhen can bi 
lasses added 


I Scope ~Thi8 icction makes the insurer liable for successive losses, 
although their total amount exceeds the sum insured It also enables the 
assured to recover a loss as total loss where a partial loss occurs but is 
followed by a total loss where the partial loss was not repaired nor made 
good The proviso keeps the liability of the insurer unaffected under the 
suing and labouring clause 


The section corresponds to section 77 of tne English Act of 1906 ^ 


2 lnsnier*s liability for sncceasive losses —Sub-section (1) provides 
that the insurer is liable for succe»sive losses, even though the total amount 
of such losses may exceed the sum msuied But this rule is subject to the 
provisions of this Act and unless the policy otbcrwi e provides Thus, where 
a ship js actually repaired during the time the policy is m force, and is 
afterwards totally lost withm the said time before she arrived at her port 


\ 


average acd 

^atgei ut Isoits under lecttcn 64, for 
euiDg and labouriug clause, sti section 78, 


ard for sahage charges stt lection 65 

2 (1689) 22 Q B B 580 C. A 

3 Hail V Parr . (1796) 1 445 
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to biad the urxd*rv/rjter to rctnibufsc Insured for the reasonable amount of 
the expenses mcurrcd *■ 

“The law w well settled that the suing and labouring clause is a separate 
insurance and is supplementary to the contract of the underwriter to pay a 
particular sum in respeu to damage sustained by the subject matter of the 
insurance Its purpose is to encourage and bind the assured to take 
steps to prevent a threatened loss for which the underwriter would be liable 
if It occurred) and when a loss does Owcur to take steps to dimmish the 
amount of the loss 

The following expenses held recoverable counsers fees and disburse¬ 
ments incurred) Marshal's fees, costs of suit, cost of launching a stranded 
vessel, expense of recovety of captured property, returning ship to port and 
unloading her to ascertain extent of damages, transhipping goods at an inter¬ 
mediate port when necessary to avert a loss from a peril insured against, 
wharfage, selling insured property and such like expenses ® 

The following expenses are not recoverable cost of repairs to the vessel 
refitting the cargo for the market, extra freight paid, and salvage expense 
generally ‘ 

RIGHTS OF INSURER ON PAYMENTS 


79 (1) Where the tusurer pays lor a total loss, either of the 
whole, or iQ the case of goods oi any apportionable 
part, of the subject-matter insured, he thereupon be¬ 
comes entitled to take over the interest ot the assured 
in whatever may remain of the subject-matter so paid for, and he is 
thereby subrogated to all the rights and remedies of the assured in 
and m respect ol that subject-matter as Irom the time of the 
casualty causing the loss 

Subject to the foiegouig provisions, where the insurer 
pays for a partial loss, he acquires no title to the subject-matter 
insured, or such part of it as may remain, but he is thereupon 
subrogated to all rights and remedies oi the assured in and in res¬ 
pect of the subject-matter insured as fro m the time ol the casualty 
causing the loss, in so tar as the assured has been indemnified, 
according to this Act, by such payment for the loss 


1 Amnuan Merchant Mnnne IisuranciCo % 
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on ihs ground that the o vnsr of A was cntulcd to recover or even had 
already recovered from hvs tnsurcr If the owner of <4 had recovered his loss 
from the owner of fl, he was under an obligation to account to the insurer 
for the money he had so received so that his claim against the latter would be 
pm tantQ reduced or extinguished if he had recovered a complete indemnity^ 
The owner of ^ might, however, in the first instance recover his loss from 
the insurer in which case the latter would be subrogated to the right of the 
owner of A to recover the loss from the owner of 5 * 

3 Extent of right of anbrogatlon—The extent of the right of sub¬ 
rogation has been well stated thus **As between the underwriter and the 
assured, the underwriter Is entitled to the advantage of every right of the 
assured, whether such right consists in contract fulfilled or unfulfilled, or the 
ror tort capable of being insisted on or already insisted on, or in any 
'"^y of condition or otherwise, legal or equitable, 
wuich can be, or has been exercised or has accrued, and whether such right 
could or could not be enforced by the insurer m the name of the assured, 
®*®tci8e or acquiring of which right or condition the loss against 
wnich the assured is insured, can be, or has been, diminished That seems 
0 put this doctrine of subrogation in the largest possible form * 


The rights of the underwriter arc not affected by any contract which 
the assured may make with another insurer or any other person, but where 
the insurer subscribes the policy under an implied condition that the assured 
™ay avail himself of such a right which he reserves in the policy the insurer 
has no right of subrogation in such a case* The insurer's right of subroga- 
®^'sts even where the assured has an> of his rights and remedies against 
third parties to which the insurer would have been subrogated Thus, a 
release given to a third party by an assured who has alread> to the Imowl- 
eage of the third party received payment from his insurer will not be effect- 
debar the insurer to be subrogated* Even any payment honestly 
made by the insurer in satisfaction of a claim by the assured entitles the 
lormerto the remedies available to the latter although the payment was not 
'vithm the terms of the policy ** 


But the insurer has no right of subrogation where the amount paid by 
him 18 not sufficient to give the assured a complete indemnity, even though 
■“Y* P^yro^ht 18 the whole amount under the policy^ So also there is no 
rtght of subrogation m respect of loss which the insurer has not paid for ® It 
may also be noted that “although the insurers are not entitled to the benefit 
m What is recovered until the assured has received a full indemnity the right 
I subrogation as an equitable right or charge upon the assured's (hosts tn- 
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voluntary gift which* 'tidudc benefits m the nature of a 

those benefits reemr to .t, ^ ''i''" 

payment by Mother lnlVr,"r. """ «ver an «|r.lu 

right of action for it n n ,r company even though the assured had no 
loss’ “■ provieied ,t „ sncidental to the subject matter ofIbe 

Wnenfea^o?*’1’ Pcctons having conflicting interests- 
respect of hts own iMeVs^* ttl"'n-*"*/•"iP™*’“*P '"sured separately in 
throw the whole of the “loctnnc of subrogation may be to 

wharfingerrhe'd umio tit!, " “'’"’omr Thus, where B t Co, being 
of trade, the wharfinger, to R S. Co , merchants, and by the custom 

ed the grains each firm ,"'’‘'5 “able for loss, however occurring Both inscr 
that R & Co'*s insurer, *** benefit, and on a loss occurring, it was held 
to their claim anainst B P’lfmg the loss, were entitled to be subrogated 

the whole loss notZth,tt?° ' B ^ Co's insurers bore 

^ notwithstanding the/rii rata conditions in the policies ’ 

right of subrogMim'^aoaimfll?*'®” principle that the insurer has no 

V JVicAolson Umrermf f C V 4 ” 'anmplified sn JVs<Ao/«i: TmiilCi 

rronnlCorpiirctsM v 7n,.r5/Sc, ““'""e,''*','''”''“"B charterer, Crr.linhr 
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see Wahr v Vmltd •’ waiver of right to aubrngation, 
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the cause of act"on® ala,n« Pornmsib.hly of splitting 
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he IS entilledlo maintain a^* **’'*" PPopoPhon of the loss, 
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1 Sco5<«—Taj sectary lavy 'if? <Sr vcai? H:S•^^a a.' 

* ■ctw-ec ta-£Iir?nr?2: H:-*- p-'acr-j? »i?a* ta? ossartNl j 

^ r>nd th? ct^ar a a ar rr*^ ta cc- r'^rtrr t? 

- ■*^j”ocat f<^ ’w!:^ ts Labia racar b”* coctra.’Jt. al<-? rr?r^a?* 

or xbe casa wb ara aa t aja ta*' cara arc*'- tba** a-s r*T^?<'St^ la s^b a caj^ 
tin wbrar be tara *re*r cr ra bil’» be » ca* . t? r*a^ia a a t f?r ccr*T^ 
n *butica scalar tbeota-a ia5a*a-« cct ^ba «aa*a ^ “V cc-<,a:"?'a-? 
•"f^boxxd toccesabtr:? Rir' n wb-c aarc-aa ts cal^^a c'^a bvtb? ?aa t? 



*> Ttc caesma cf caatribatx^ Y.-as cv^lv-d a^'ratac K bv Lc^d MaraSoli, 
-i who hold tba.' xa canat larrraace an ta^a-ar N^hevra*^ ■^C'-a hi' 
- f rateable pacc-'-ca cf ibc le<s sbea d have a t^bt to Ttccvtt t^*? treat 

xi tis co-baarta, xbo bad pa.d 1-^ tbn-» th*it rat^a^'^ c*r* ' 

I j- gcnenIl-» wbott •ertral pe*50C3 a-- for the sa- o c?bs ard coo 

oftica IS caLod cjtjn to par tao’c than bw **? « ert lUd to ceatttbv'- 
twafifca ibe ether p-opotrcaatelv to the atao^xs fo* whtcb rash a 
mety' 

‘* The section, co-respoads to scctxoa SO of the Act of 

' 2 Sclnrogation aad contnhotios, diiTerenco.—^Contrxbx t oa x% quu« 

tf dtt jiQ grosa sabro^aticc * Tfce ct«eaual dtifertret bcustch tfc U\o taa\ ^ 
^ Qoticcd tfcia —{0 Scbrogatxon ensures that tho assured shall revoue no 
r norc than an i^eranuj r b-t coQtrxb>.ttcin emurr' that the xnsuttr^ 'haU not 
u»d«ctly reffer injustice vin ts because of that rule 

(tt) A claim of sutrogaiion nn^t be broi^hl ui the nMue of the atsuted 
•' while 2 . claim for contnbutioa mun be brought in the msuret*s own UMue * 

(ta) ContnbntiOD implies more than one contract of imutMicc and It 
IS only where two or more policies are >n\olv'ed that the doctrine ^ 
j contnbuuoa comes into plaj» but there is no such rcquircmenl In the ca^e of 
^ subrogauon 

The difference mav well be e'cplained b\ the follow inp Uhutratlon 

’ 4 insures goods with Coinpam b and C Injures the siine Roods with 

t Company D If Company b pn\s A the\ may haven rcincdv either b> 
snbr^atjon cr coninbiition Jf C u hablc to A jn respect of the Joss» 
Company B will be subrogated to 4'< right against T, and will 
eventually recover the whole amount paid from Company D Ifd Is Imhle 
to C, Company B will be entitled to recover nothing, unless C Ims aUo rcco' 
vcTcd 4’a interest, in which case Company B will be entitled to contribution 
from Company D* 

3 “Overlnsured by double Insurance »*—Notes under letllou 
34, supra 
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this principle when A was Itable for Ra 2|S00 only, and the sura insured in 
the case of the other was Rs 40,000, but the loss only amounted to Rs 2,680, 
they should each share the loss in the proportion, 2,500 2,680 

The question of apportioning the total sum as between the different 
underwriters has not been settled but various methods have been adopted 
m case of fire insurance policies In respect of the latter, policies have 
been classified into concurrent and non-concurrent policies and various 
methods have been suggested to assess the share of each insurer In case of 
concurrent policies it is suggested that the proper basis of contribution is 
according to the amounts insured upon the property, and not according to 
the liabilities of the general policies for the actual loss With regard to 
non concurrent policies the practice among the British offices is to adhere to 
the same basis as in concurrent policies But other methods of appor* 
Uonment have been suggested Mr H S Bell suggested the following 
method 

(i) Exhaust the specific insurances first, (m) where there are two or 
more non concurrent policies and none is more specific than 
another, elunmate the risks covered by one insurance only But 
Messrs Laird suggest that the basis of contribution m such cases 
in proportion to sums assured should be discarded and the contri¬ 
bution ought to be in proportion to the liability of each insurer 
for the loss on each item ^ 

7 Suit for contrihation —Subjection (2) provides that if any insurer 
pays mote than his proportion of the loss, he is entitled to maintain a suit 
aeainst the other insurers, and is entitled to the like remedies as a surety 
who has paid more than his proportion of the debt 

The law of contribution as between cosureties is contained in section 
146 of the Indian Contract Act (X of 1872) That section provides that 
where two or more persons are co-surcties for the same debt or duty, either 
jomtly or severally, and whether under the same or different contracts, and 
with or without the knowledge of each other, the co sureties in the 
absence of any contract to the contrary, arc liable, as between themselves, 
to pay each an equal share of the whole debt, or of that part of it which 
remains impaid by the principal debtor Thus, co-surctics are liable to 
contribute equally provided they arc sureties for the same debt * 

81 Where the assured is insured for an amount less than 
the insurable value, or, in the case of a valued 
policy, for an amount less than the pohey valuation, 

, he is deemed to be his own insurer m respect of 

fhe uninsured balance 


srj^opsis 

I Scope 2 UaieT’tnsuranee, its effect 

^jsection speaks of the effect of underinsurance as 
thp over-insurance discussed under section 34, ante Its effect is that 

assured is deemed to be his own insurer in respect of uninsured balance 


The Section corresponds to section 81 of the English Act of 1906 


^ dijcussion on the subiect, M 

on Insurance Law 5th 
W Vol 2 pp 902—912 tee also Arnould 
Insurance I4tb Ed section 
■^1 Where the problem has also been 


hpproached from the point of view of sea 
poJ/c/« 

2. Set also sections 69 and 70 of the Indian 
Contract Act (X of 1872) 
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4 Gonditloni giving rise to right of contribution —The follorjf 
conditions must be satisfied before any right of contribution arises 

(i) Two or more insurances must have a common subject matter, I'l 

the 8ubjcct*niatfer insured must generally be property, 
or goods But an insurance upon the same property vaj 
be upon the same subicct-matter Thus, the , 

valued policy has no right of contribution against a su Q 
insurer under an increased value policy, the la « » * 

not on the propfttJ 

OO The loss must be due to a peril which is 

policies If there be one common peril, it titles no 
a number of other penis were also included in , 
policies * But wacre the policies differ sufliciently lO 
the right of contribution does not apply ^ 

(«i) The same interests must be covered by both * murtn 

interest is common to both, it does not matter it o 

are covered by one of the policies Thus, where jnd 


an insurance on the subiect-matter, is 
Itself^ 


insures his own interest and the mortgagee insures 


mortgagor’s interest, their respective insurers . ygjjoiuw 
contribution as against each other ^ But they wiU ..jmtj hs 
right as against each m case where h- 

own interest and mortgagee his own ^ It may p jju 
the principle applies only where the actual laief^ 

common interest Thus, where a bailee insures ni» 
in goods and the interest of their owner and i jq rcjcect 
insures hts interest and the goods are lost by a pc 
of which the bailee IS liable to bis bailor, 
will be no right of contribution as between their in .jj of 
bailor’s insurer, upon payment, is subrogated to 
the bailee ® 

(in) Both policies must be enforceable Both ^tisurancc* 
such that the assured is entitled to call upon ei 
pay in respect of the loss'* The policies must be »cb 
and enforceable at law” 

5 Contribution excluded by contract— Sometimes 
contain a clause that they arc not to enure to the hcnenl 
insurance company , in such a case contribution docs not 

the marine insurer and a fire insurer, the latter must oca 

^ leen 1*“^ 

6 Rateable portion, what s8 — No general principle ^ 

down regarding how the share of each insurer should be a ^ y^cre 
Atnirtean Surtly Co v Wrtgktsoap Hamilton, J held that the lU ^^ ^gold 
liable to contribute in proportion to the amounts for 


Will havengj 


have been liable bad there been no other insurance 


D9at \ Surtieri Marti* (1937) 2 K CHS 
Amnitan Stirity Co v hrtrhtun (1910)27 
T L.R-01 

Jhd at p 93 ftr ){amilten J 
/•itholjy SreUtth Uotim (IS&ST 2T UR 
190 

StoUuk AwtttaV* y f>erth/tn Atnrotit* 
nc&3)nR (Q or&tt}2t7 
/•ortk Pritltk y Lierfo*l fiJ CM* 


(l077)5Cb D 563 „ S-' 

JfritiM V Ctetu . 

250 254-255 p*r Coddtrd, J JJCI 
AMny (IMS) >7 |S^' 

6 a 652. , <fC^ 

2 lifrr)«7i-J K r ” 

(1910) 27 T I-B 31 
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this prmciplc when ^ liable for Rs 2t500 onlyi and the sura insured in 
the case of the other was Rs 40,000, but the loss only amounted to Rs 2,680, 
they should each share the loss in the proportion, 2,500 2,680 

The question of apportioning the total sura as between the different 
underwriters has not been settled but various methods have been adopted 
in case of fire insurance policies In respect of the latter, policies have 
been classified into concurrent and non'concurrent policies and various 
methods have been suggested to assess the share of each insurer In case of 
concurrent policies it is suggested that the proper basis of contribution is 
according to the amounts insured upon the property, and not according to 
the liabilities of the general policies for the actual loss With regard to 
non concurrent policies the practice among the British offices is to adhere to 
the same basis as in concurrent policies But other methods of appor¬ 
tionment have been suggested Mr H S Bell suggested the following 
method 


(i) Exhaust the specific insurances first, (ti) where there arc two or 
more non concurrent policies and none is mote specific than 
another, eliminate the risks covered by one insurance only But 
Messrs Xiaird suggest that the basis of contribution in such cases 
in proportion to sums assured should be discarded and the contn 
bution ought to be in proportion to the liability of each insurer 
for the loss on each item ^ 

7 Slut for contribution «^Sub*section (2) provides that if any insurer 
pays mote than his proportion of the loss, he is entitled to maintain a suit 
aeamst the other insurers, and IS entitled to the like remedies as a surety 
who has paid more than his proportion of the debt 

The law of Contribution as between co-surelies is contained m section 
1^ of the Indian Contract Act (X of 1872) That section provides that 
where two or more persons are co-surctics for the same debt or duty, either 
jomtly or severally, and whether under the same or different contracts, and 
with or without the knowledge of each other, the co sureties in the 
absence of any contract to the contrary, arc liable, as between themselves, 
pay each an equal share of the ivhole debt, or of that part of it which 
remains unpaid by the principal debtor Thus, co-surctics are liable to 
contribute equally provided they are sureties for the same debt ^ 

81 Where the assured is insured for an amount less than 
the insurable value, or, in the case of a valued 
insScfc^policy, for an amount less than the pohey valuation, 

, he IS deemed to be his own insurer in respect of 

uninsured balance 


srj^opsjs 

1 Scope 2 Uader^vtsurancs, its effect 

' —This section speaks of the effect of underinsurance as 

PPosed to over-insurancc discussed under section 34, O^ie Its effect is that 
0 assured is deemed to be his own insurer m respect of uninsured balance 


_ The section cor responds to section 81 of the English Act of 1906 

^***^'“*‘0" on approached from the point of view ofspa 

Insurance Law 5th policies 

^ ° * PP —912 sts also Aroould 2 also sections 69 and 70 of the Indian 

on Marine inwrancc l 4 tb Ed iccuod Contract Act (X of 1872) ^ roaian 

where the problem has alio been 
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4 Gonditiont giving rise to right of contribution —The following 
conditions must be satisfied before any right of contribution arises 

(0 Two or more insurances must have a common subject-niatteri 
the subject matter insured must generally be propcrtyi ^5, ship 
or goods But an insurance upon the same property may not 
be upon the same subject-matter Thus, the insurer under a 
valued policy has no right of contribution against a subsequent 
insurer under an increased value policy, the latter, though 
an insurance on the subject-matter, is not on the property 
Itself^ 

(«) The loss must be due to a peril which is common to both 
policies If there be one common peril, it does not matter that 
a number of other penis were also included in the respective 
policies * But wuere the policies differ sufficiently in their scope, 
the right of contribution does not apply ^ 

(ill) The same interests must be covered by both policies If one 
interest is common to both, it does not matter if other interests 
are covered by one of the policies Thus, where a mortgagor 
insures his own interest and the mortgagee insures both his and 
mortgagor's interest, their respective insurers will have right of 
contribution as against each other* But they will have no such 
right as against each m case where the mortgagor msures hw 
own interest and mortgagee his own * It may be noted that 
the principle applies only where the actual loss falls on the 
common interest Thus, where a bailee insures his own interest 
in goods and the interest of their owner and the latter also 
insures his interest and the goods are lost by a penl in respect 
of which the bailee 18 liable to his bailor, in such a case there 
will be no right of contribution as between their insurers The 
bailor's insurer, upon payment, is subrogated to the rights of 
the bailee * 


(tv) Both policies must be enforceable Both insurances must be 

such that the assured is entitled to call upon either insurer to 

pay m respect of the loss ^ The policies must be legally binding 
and enforceable at law^ 


5 CoDtribotioo excluded by contract —Sometimes marine policies 
contain a clause that they are not to enure to the benefit of ^ny fire 
insurance company I in such a case contribution docs not operate betwen 
the marine insurer and a fire insurer, the latter must bear the woe 
loss ^ 

6 Rateable portion, what js —No general principle has been lai 
down regarding how the share of each insurer should be assess^ 
Afftertean Surety Co v Wrtghtson,^ Hamilton, J held that the insurers 
liable to contribute in proportion to the amounts for which 

have been liable had there been no other insurance Thus, accoraicg 


1 Boaev Standard Martfie (1937) 2 K B 113 
2. Amtrtean Surrlj Co v h rtghtfon (iSlO) 27 
T L R 91 

3 litd at P 93, Per HaniJlton J 

4 ixehaUv SeohuhVMon (1885) 2T L.R 

190 

5 SeOtluh AmteoUi V Pforthm Auwenct 

(1883) HR (Ct of Sts) 287 

6 Serth BT\Mh\ Lendon Utrrpoel and CUibt 


7 “”(1933) 1(B L J K B 

also iVooJe v Co-eperatiot Inivrenct, lw« 
S C €92. . . 

9 Ste Swtngtcn v Vnen V C‘>fiton 

2 (l‘2e}«7L. J K B «6 

10 (!910)27T L.B 91 
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this principle wlicn A w'ls liable for Rs 2*500 only* and the sum insured m 
the case of the other was Rs 40,000, but the loss only amounted to Rs 2,680, 
they should each share the loss in the proportion, 2,500 2,680 

The question of apportioning the total sum as between the difTcrcnt 
underwriters has not been settled but various methods have been adopted 
in case of fire insurance policies In respect of the latter, policies have 
been classified into concurrent and non-concurrent policies and various 
methods have been suggested to assess the share of each insurer In case of 
concurrent policies it is suggested that the proper basis of contribution is 
according to the amounts insured upon the property, and not according to 
the liabilities of the general policies for the actual loss With regard to 
non concurrent policies the practice among the British offices is to adhere to 
the same basis as in concurrent policies But other methods of appor¬ 
tionment have been suggested Mr H S Bell suggested the following 
method 

(t) Exhaust the specific insurances first, (») where there arc two or 
more non concurrent policies and none is more specific than 
another, eliminate the risks covered by one insurance only But 
Messrs Laird suggest that the basis of contribution m such cases 
in proportion to sums assured should be discarded and the contn 
button ought to be m proportion to the liability of each insurer 
for the loss on each item * 

7 Suit for contribution —Sub-scction (2) provides that if any insurer 
pays more than his proportion of the loss, he is entitled to maintam a suit 
avamst the other insurers, and IS entitled to the like remedies as a surety 
who has paid more than ins proportion of the debt 

The law of contribution as between co-sureties is contained m section 
146 of the Indian Contract Act (X of 1872) That section provides that 
where two or more persons are co-surcties for the same debt or duty, cither 
jomtly or severally, and whether under the same or different contracts/and 
whether with or without the knowledge of each other, the co sureties in the 
absence of any contract to the contrary, are liable, as between themselves, 
to pay each an equal share of the whole debt, or of that part of it which 
icinains unpaid by the principal debtor Thus, co-surelies are liable to 
contribute equally provided they are sureties for the same debt® 

81 Where the assured is insured for an amount less than 
the insurable value, or, in the case of a valued 
policy, for an amount less than the policy valuapon, 
he IS deemed to be his own insurer in respect of 
the uninsured balance 


1 Scope 


srjfopsis 

2 Under-insurance, xtt^eei 


I Scope—This section speaks of the effect of underinsurance as 
apposed to ovet-insurance discussed under section 34, cnt« its effect js that 
the assured is deemed to be his own insurer m respect of uninsured balance 


1 


The section corresponds to section 81 of the English Act of 1906 


For elaborate discussion on ibe subject, stf 
MacGiIlivray on Insurance Law 5th 
■Ed Vol 2 pp 902—912 sti also Arnould 
on Manse Insuiance Hth Ed seciioa 
3M, where the problem has also been 


approached from the point of view of sea 
policies 

2 also sactiom 69 and 70 or the Indian 
Contract Act (X of IS72) 
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2 Under insnrance, Its effect —Where the assured is insured for an 
amount less than the insurable value, he is deemed to be his own insurer in 
j balance Thus, if goods worth £^0j arc insured for 

£2Wt ^ost, the assured would be entitled to recover 

only £100 and as to £100, the uninsured balance, he would be deemed to 
be his own insurer and hence he would have to bear £50 of the partial loss * 
In the case of total loss he is entitled to the same propoftioa of the 
salvage * ^ ^ 

RETURN OF PREMIUM 

82 Where the premium, or a proportionate paJt thereof, 
EnrorcOTcntof ^ct, declared to be returnable— 

return 

(a) if already paid, it may be recovered by the assured 
from the insurer, and 

(A) if unpaid, it may be retained by the assured or his 
agent 

The Section enjoins that where the premium, or a proportionate part 
thereof, is, by this Act, declared to be returnable if already paid, it may be 
recovered by the assured from the insurer, and if unpaid, it may he retained 
by the assured or his agent 

The section corresponds to section 82 of the English Act of 1906® 

The doctrine of the return of premium 8nds support in the dictum 
of Lord Mansfield thus “Equity implies a condition that the insurer shall 
tiQt receive the price of running a risk if he runs nonc»», and in such cases, 
*‘if the risk is not run, though It is by the neglea or even the fauR of the 
party insuring, yet the insurer shall not retain the premium "* Such a 
doctrine has do place outside Marine Insurance Law * 

83 Where the policy contains a stipulation for the return 
of the premium, or a proportionate part thereof, 
Return by on the happening of a Certain evcnt, and that event 
agreement happens, the premium, or, as the case may be, the 

proportionate part thereol, is thereupon returnable to the assured 

SXJ^OPSJS 

1 ScoJ>t 2 Ptiurn of puwxum by agrtement 


1 Scope —This section cites an instance where the return of the 
premium or a proportionate part thereof is returnable under the Act and 
other instances or cases have been given in section 84 This section Speaks 
of return of the premium by agreement between the parties 

The section corresponds to section 83 of the English Act of 1906 


See5»W*nv ThemUn (1854) 3 E&B 
888 pfr Campbell L Cj Angfo^CoU 
forman Bank V LonSon Manm andCtmci 
(1904) 10 Com Cai 1 0 ^ 

G,t( (1906) 22 T L ^75 
affinneil m Tht (*’07) 


P 216 C A 

3 St$ Notes under sections 83 aod 84 post 

4 iS(r»RJon v Snow (1761) 3 Burr 1237 
i240 

5 WeUnitre v Rayai Qo-operaiwt Soeuly 
(1915) 84 L J K B 1316, pfr Lush, H 
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2 Return of premium by agreement —^The section enjoins that if 
the assured and the insurer agree by a stipulation m the policy that on the 
happening of a certain event, the premium or proportionate part thereof is 
returnable to the assured and vrhcn that event happens, the insurer is bound 
to return the premium or a proportionate part thereof, as the case may be, 
to the assured If the insurer does not so return, clause (u) of section 82 
clothes the assured with the right to recover same from the insurer*- 
Instances of such a stipulation may be found where a clause is inserted m 
a policy that in case the ship sails **with convoy and arrives” part of the 
premium should be returned* , or where a clause is inserted in time 
policies stipulating that the premium should be reduced in the event of t he 
vessel not being continuously employed during the whole of the insured 
period® , clause providing pro rala return of premium in the event ttie 
vessel was sold or transferred to a new management*, clause providing 
return of a portion of the premium on the condition that the vessel should 
not be employed in certain specified trades or within a specific area° , 
policy stipulating return of premium while the vessel was “laid up m 
port ” 


For other kinds of insurance, sec Svn Fit6 v H uri®, Parf*s Bank v Albert 
Mines’* and Manby v Gresham Life ® 

84 (1) Where the consideration for the payment of the 

Return for promium totally fails, and there has been no fraud 
failure of couii ot illegality On the part of the assured or his agents, 
tieratron premium IS thereupon returnable to the assured 

(2) Where the consideration for the payment of the premium 
IS apportionalile and there is a total failure ol any apportionable 
part of the consideration, a proportionate part of the premium is, 
under the Uhe conditions, thereupon returnable to the assured. 

(3) In particular— 

(a) where the policy is void, or is avoided by the insurer 
as from the commencement of the risk, the pri mium 
is returnable, provided there has been no fraud or 
illegality on the part of the assured, but if the 
risk IS not apportionable, and has once attached, 
the premium is not returnable , 


1 See lomiei v HorSori 11859) S9 IJ v.x 

2 See Smond v ffojdtU, (1779) 1 Dough 
K~ B 268 where Lord Maiufidd bas 
fully explained the meaning aod object 
of the clause ttt also Aguilar v Rodem 
(1797) 7 Term Rep 421 KtUner y I4 
Mttmtr (1803) 4 East 396 Leenn v 
CoTmae (1811) 4 Taunt 483d, Ocdglnsh v 
Brookt (1012) 15 East 295 Larttkom v 
Allnjlt (1812) 4 Taunt 511 Moerx 
Grtgson, (1784) 3 Dough 402 AaJtn 
V Vupp (1800) 2 Bos andP 111 


3 ^Hunter v (1830) 10 B and C 

714 for construction of the clause tee also 
P^manv Marhen (1905) 13 Com Cas 64 

4 Gorsidd S S Co y Fortes (1900) S Com 
Cas 4)3 

5 Jferth Shipping Co Ud v Union Mprtne 
dnsnranetCo Ud (1919) 24 Com Cas 
161 CA 

6 (1889) 14 App Cas 98 (P a) 

7 (190015 Com Cas 116 

8 llB6l)29Beav 439 


US 
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{b) where the suhject-njitter la^urej, or part thereof; 
nas never been imperilled, the premium, or, as the 
case may be, a proportionate part thereof, is 
returnable 

Provided that where the subject-matter has been insur¬ 
ed “lost or not Jos^» and has arrived in safety at the 
time when the contract is concluded, the premium 
IS not returnable unless, at such time, the insurer 
knew of the safe arrival, 

(r) where the assured has no insurable interest throu gh- 
out the currency of the risk, the premium is 
returnable, provided that this rule does not apply 
to a policy effected by way of wagering , 

(d) where the assured has a defeasible interest which is 

terminated during the currency of the risk, the 
premium is not returnable , 

(e) where the assured has over-insured under an unvalued 

pohey, a proportionate part of the premium is 
returnable, 

(j*) subject to the foregoing provisions, where the assured 
has over-insured by double insurance, a proportion¬ 
ate part of the several premiums is returnable 
Provided that, if the policies are effected at different 
times, and any earlier policy has at any time borne 
the entire risk, or if a claim has been paid on the 
policy in respect of the full sum insured thereby, no 
premium is returnable m respect of that policy, and 
when the double insurance is effected knowingly by 
the assured no premium is returnable 

srj/opsjs 


1 ScoJ>e 

2 Total failure of the canstderatton 

3 Pah only of sub]eet~maUer at 

nsh 


4 "Total failure of afpotlionaile 

part of the consideration " 

5 Ooer insurance 

6 Fraud or illegality, ejfeet of 


1 Scope —Apart from what has been laid down in section 83 about 
return of fcremium by agreement, this section speafes of further tircumstaQc« 
where the^remmm is returnable to the assured and where it is not Suh- 
secUon 0) down the general rule of return of prcmiumj namely, the 
premium becomes returnable where the consideration for the payment oi 
the premium totally fads provided the assuied or his agents do not commit 
any act of fraud or illegality Subrscction (2) also lays down the general 
rule of return of a proportionate part of the premium, namely, such part 
becomes returnable where the consideration for the payment of the premimn 
13 apportionable and there i9 a total failure of any apportionabic part o 
the consideration Sub section (3) Jays down certain particular circun^ 
itancca where the premium or a proportionate part thcreoJ is returnable and 
where u IS not so returnable 
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Tlie premium is returnable, (») where a policy is void or is avoided by 
the insurer as from the commencement of the risk provided there is no 
frtud or illegality on the part of the assured , (») where the subject-matter 
insured has never been impcnllcd » and («») where the assured has no 
insurable interest throughout the currency of the risk except where a policy 
IS effected by way of wagenng 

A proportionate part of the premium is returnablci (t) where part of the 
subject-matter has never been imperilled ,(*») where the assured has over 
insured under an. unvalued policy , and («0 where the assured has over- 
insured by double insurance 

But the premium or a proportionate part thereof, as the case may be, 
IS not returnable, (0 where there iS fraud or illegality on the part of the 
assured, C*0 where the risk is not apportionable, (tn) where the risk has once 
been attached , (lo) where the su^ect-matter insured has been insured “lost 
or not lost” and has arrived in safety at the time when the contract is 
concluded , (o) where the policy is effected by way of wagering , (pi) where 
the assured has a defeasible interest which is terminated during the currency 
of the risk» (oul whec<‘ double insurance is effected knosvmgly by the 
assured , (phi) where policies are effected at different times and any earlier 
policy has at any time borne the entire risk or where a claim has been paid 
on the policy m respect of the full sum insured thereby 

2 Total failure of the consideration —The risk which the insurer 
tiftkes upon himself is the consideration for the payment of the premium and 
such consideration totally fails— 

(t) where due to any cause no risk is incurred by the insurer, as 
where the subject matter insured having not been imperilled at 
all or the policy having not attached', 

(ii) where there has been a breach of warranty, express or implied, 
as (o) where the ship IS unscaworthy at the commencement of 
the risk or (i) where the ship docs not sail on a certain day 
or where the assured at the outset abandons the insured 
adventure^ , or (c) where the assured conceals or misrepresents 
though Without fraudulent intention and in consequence the 
insurer repudiates the contract*, 

(m) where throughout the currency of the risk the assured has no 
insurable interest® , but where the assured on ship and freight 
had completed the voyage and earned freight, he could not 
claim the return of premium on the ground that he had no 
insurable interest by reason of want of title to the ship ® In 
all the cases aforementioned there is total failure of considera 
tion and ihe premium, if it has been paid, is recoverable 
from the insurer and if not paid, it is not recoverable by the 
insurer provided there has been no fraud or illegality on the 
part of the assured or his agents or that the policy is not 
effected by way of gaming and wagering*^ But where the 

1 Htnklt V Exchangt Assurance Co see also Eastern lOOA Steamship 

(1749) I Ves Sen 317 Long y Allen Insurante Association v Red S Steamship 

(1785) Marshall on Marine InsuraiKcs Co (ISOS) 10 Com Cas 245, affirmed in 

4th Ed 529, CoI4;r \ BunUr (1827) 3 (1900) 12 Com Cas 26 C A , sts also 

G and F 7 section 20, tujro 

2 iSr# sub-section (1) of section 41 supra 5 ■Sr# section 7 ju/ra 

i S« Section 37 supra 6 MCtilterhv Fojol Exthange Assurance Co 

4 Feist V Parkivson (1812) 4 Taunt 640 (1813) 2 Camp 406 

Andersen V Thrntcn (1853) 8Escb 425 7 fw section 6 supra, for wageru^ contract 
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assured himself abandons the adventure, he should give notice 
to the insurer before he brings his nation for recovery of the 
premium^ 

(tv) or where premium paid under a policy which is void, t ^, as 
being made under a mistake of fact, or under a non existent 
policy which the assured erroneously believed to be in 
existence ® 

3 Part only of snbject matter at risk —Clause (b) of sub-section (3) 
provides that where the subject matter insured in part has never been imperil¬ 
led, a proportionate part of the premium is returnable Thus, where 100 bales 
of cotton are insured and only 50 bales are put on board, a return of half 
the premium must be made for short interest Likewise, where the freight 
of a full cargo is insured but at the time of the loss a complete cargo is not 
at risk, there should be a proportionate return of premium ^ 

The proviso lays down that where the subject matter has been insured 
*'Iost or not lost” and has arrived in safety at the time when the contract is 
concluded, the premium is not returnable unless, at such time, the insurer 
knew of the safe arrival * 

4 ‘‘Total failure of apporticuable part of the consideration*’— 

Sub-section (2) provides th at where the consideration for the payment of the 
premium IS apportionable and there is a total failure of any apportionable 
part of the consideration, a proportionate part of the premium is returnable 
to the assured provided there has been no fraud or illegality on his part* The 
undermentioned cases illustrate the above principle where the policy 
contained a warranty that the ship should sail with cenvoy for the 
voyage t 

5 Over-insurance—Clause («) of sub>section (3) provides that where 
the assured has over-insured under an unvalued policy, a proportionate part 
of the premium is returnable and clause (/) of that sub-scction further provi¬ 
des that where the assured has over-insured by double insurance a proportion¬ 
ate part of the several premiums is returnable “The principle on which 
the clauses as to over-insurance and double insurance are founded is that 
if the risk in consideration of which the underwriter is paid the premium 
is not m fact incurred by him, or is not incurred to the full extent contem¬ 
plated, there is a failure of consideration m whole or m part m respect of 
which the insurer must return premium or part of it 

Where the over-insurance concerns a single policy, the contributions of 
the insurers to the return of premiums arc rateable irrespective of the date 
of their subscriptions But where it concerns several policies on the same 
subject matter and the insured sum exceeds its value, all the insurers on such 


t 

2 

3 


Pdyart v Utku, (1817) 6 M and S 
290 Cf Gatlj V FuU (1816) 9 Q. B 
431 c ^ 

Sti Lowtr Pkiru Inturanct v Sidpctek 
(1899) 1 Q, B 179 v Selart (184!) 

9M andW M , ^ 

ScK Forbts V AspincU (1811)13 East 323 
(freisht) v Carttnrs (1833) 5 

B and Ad ^1 ToBtnv Hatjord lI864)34 
L J C P 37 Ex Ch (cargo) (these 
eases afibrd instacces of short interest 
but question of return of ptemiLm vas 
diiciused therein) Cf Ey* t Clntr, 


(1812) 16 East 218 (profits) 

4 See EomnoSB V SmiU Franto Arntruaxm 
(1923) 29 Com Cas 1 

5 Slatntonv Snoa (1761)1 \Vm B1 318 
Bermen v lioodbrtdgt (1781)2 Dough 
K. B 781 Tyu v FltUktr (1777) 2 
Cowp 666 Cattv Maehtll (1785) Mar 
shall 529 Long v Allan 1(1785) 4 Dough 
K B ^02, RotilButll V Ccoke (1/97)1 
Bos and P 172 Mnerv Crtgstn (1784) 
3 Dough K B 402 

6 Halsbui) s Laws of England Vol 22 
Siiziocds 3rd Ed pp 170-171 
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several policies arc to pay according to their respective subscriptions and 
hence they are bound to return the prcmiura for the excess oi the sum insur¬ 
ed over the value oi the sub_ject-maUct in. propottion to their respective 
subscriptions ^ 

But an exception to the above rule as to double insurance is provided in 
proviso to clause (f) of the said sub section, namely, where policies are effect¬ 
ed at different tunes, and any earlier policy has at any time borne the entire 
rish, or if a claim has been paid on the policy in respect of the full sum 
insured thereby, no premium is returnable m respect of that policy, and 
when the double insurance is effected knowingly by the assured, no premium 
18 returnable 

The exception to the rule as to double insurance that if any policy had 
borne the entire risk before the later policies were effected, no premium 
was returnable m respect of that policy, was propounded in Fxsk v 
Masttiman ^ These rules of law relating to double insurances do not prevail 
on the Continent American policies generally contain express provisions 
on the subject ® 

6 Fraud or illegality, effect of —Where the assured has acted frau¬ 
dulently, he cannot recover any premiums he has paid for, although the risk 
has never been attached the Court will not allow him to set up his own fraud 
as the basis of his claim ^ But where the assured has been induced to take the 
insurance by the fraud of the insurer, the premium must be returned ^ 

Similarly, where premiums arc paid on a policy which is illcgah they 
ate not tccovetable The principle is that if the parties enter into an unlaw¬ 
ful contract, the law will not normally lend ns hand to get them out of their 
difficulties ^ Some instances of illegalities may be cited thus (t) where the 
contract of insurance has not been embodied in a stamped policy^ (ti) where 
the policy IS effected by way of gaming or wagering , or («i) where the 
assured has no interest required by statute* 

SUPPLEMENTAL 

85 Where a contract of marine insurance js m good faith 
effected by one person on behalf of another, the per- 
Raufication by gon OR whosc behalf It IS effected may ratify the con- 
tract even after he is aware of a loss 

SYtfOPSIS 

1 Scopt 2 Batxjitalxtin of tonfract of insurance 


1 

2 

3 

4 


5 


Manb&tl on Marine Iniurance 4tb Ed 
p 516 

11841) 8 M andW 165 
Set Amould on Marine Insurance 14tb 
Ed section 1262 set also Halsburr i 
Laws of Ei^land Vol 22 p 171 
Ftisi V Porhnson (1812) 4 Taunt 640 
64I per Oibbs J Anderson v TkortUen 
(1853) 8 Ex 425 <>rr Parke p, Ckefuan v 
Fraser (1793) 1 Park 8th Ed , p 456, ut 
al» Eim* V CrriisJt, (ItBO) 6 6 B H 222 
C A Tyler ^ llorre, (1785) Matiball 
8ih Ed , p 525 

Asnsera Co Ltd \ Ar«I,trd/ 
A C. 243 H h.,lhpfellv liilfcn 
1 Camp 401 ue also Cenir \ 


Hifogt 

(1909) 

(1608) 


Boetm (1766) 3 Burr 1905 Foster v 
]{set.ol Lift (1S(M)20T L R 15. H L 
Alrrinov Mutual DJe (19(H) 21 T L R 
T L ^59"^ ^ AUntal Uft^ (1905) 22 

husk\ Mclsh (1812) 4 Taunt 290 292 
Per Lord Mansfield 

AsKTance Co ltd 

See Eaansati % Creet* (1911) 106 L.T 
264 Elsen \ Crocks (1911) 106 L. T 
462 Hewerth v Pterter Lift Asnrcr-ct 

Co Ui (1912)107 UT 

\ is:ctcr£e (1813) 3 Carop 4C6, 

irary s Pnrdifu (l/tC)2 Ctuch 

Palycrt^ Leche (1817)6M aSI 2£0 ^ 
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1 Scope—The section speaks of ratificatjon of contract of insurance 
when It js made in good faith by one person on behalf of another even 
alter the person ratifying It knows the loss The law of ratification is con 
tamed in sections 196—200 of the Indian Contract Act (X of 1872) 

The section corresponds to section 86 of the English Act of 1906 

2 RatiEcation of contract of jnsnrance —The generai prwcmle of 
ratification is that it can only be effectual when he who ratifies could, at 
the time when he so ratified* have made the original contract But the 
section IS a departure from that rule and it permits ratification even after 
a loss has happened Hence, it may be said that ratification after loss is 
peculiar to marine insurance ^ The section as framed permits a person to 
ratify a contract of insurance where he* after the occurrence of loss, hears 
that a policy has been effected on his behalf though without his authority 
and on such ratification he can sue upon the policy ® 

This rule has been applied to insurance law generally in Canadian 
and American cases but in England n has not been extended to fire or other 
kinds of insurance ^ 


The general rule of ratification is subject to one condition, namely* 
that a person cannot avail himself of the policy* unless it was intended 
to protect his interest or to protect the interest generally of the 
parties who should ultimately appear to be interested Thus, if a policy is 
effected by .d to protect the interest of 5 alone and none, C will not be 
permitted to avail himself of such a policy^ Similarly, where a policy is 
effected m the name of brokers *‘and/of as agents", but u does not contain 
the reference to "persons to whom (he same doth* may, or shall appertain", 
a party interested in the subject matter insured cannot ratify the policy 
unless the principal, upon whose instructions the insurance was effected, 
intended to insure the interest of the party m question^ In deciding the 
question for whom the insurance was effected, the intention of the principal 
who gave the instructions and not of the brokers who effected the policy 
upon those instructions is alone material ® 

The burden of proof that the insurance was intended to cover his 
interest lies upon the person who alleges such interest ’ 

On the question of ratification, tee also the undermentioned cases ® 


Grover and Grover v Mathews (1910) 2 
K B 401 404 see also Wtlliamj s /lorlh 
China Insurance Co (1876) 1 C P D 757 
WtlUams V T^orlh China Imuranee supra 
Hagedofn v Oitversm (1614) 2 M- 

and S 485 Lueeita % Craufurd (1808) 
1 Taunt 325 H L Raulk v 
Thompson (1811)13 Ea« 274 Barlow v 
Ltcku (1819) 4 Moore C P 8 ^ 

See Ogden v Menlreol Fire (1853) UG 
C P 497 Gtffard v Qtieen Insurarte* 
(1869) I Hitiaar {Ne»-Sarst}*32 Bom 
Insurante v BaUtmori Co (1876) 93 U S 
527 Snow \ Carr (1878) 32 Am Rep 3 
bat see Coulding v Borwteh Union (194B) 
I D L.R 526 where the Court of Appeal 
%\aj equally di%»ded on the question 
Boston Fruit Co \ British and Foret^ 
Marine Insurance Co Md (1906) A C 
336 H L. ransls^ Insurance Associatm 
Ltd V Lukmonjee (1918) A C 585 P C 
see also reigtity Moxstei O Co v Dvrofl* 
(1901) A C 240 H L. „ , , 

Graham Joint Stock Shipping Co Ltd ' 
Merthonts Marine Itisuranoe Co Ha 


(JVo 2) (1923) 1 K B 592 G A affirmed 
10(1924) AG 294 HL. 

6 Boston Fruil Co v British and Foreign 
Marine Insurance Co Hd supra 
Craham Joint Stock Shipping Co Ltd v 
Merchants Marine Insurance Co Ltd supra 
P Samuel & Co Ltd v Dumas, (1923)1 
K.B 592 C A affirmed on another point 
,n(l924) A C 431 

7 Tangttu Insurance Association Ltd v Lui 
snonjet supra 

8 Routhw Thompson (1811) 13 East 274 
(a policy made by one without interest for 
the benefit of all concerned subsequent 
ratification by ooc with interest ffufficienf) 
Cory V Patton (1874) L B 9 Q, B 577 
(persot# taking out an insurance and 
payu^ premium takes a chance), Small 
V United Kingdom Marine Mutual Insurance 
Astoetation (1897)2 Q B 42 on appeal 
(1897) 2Q. B 311 C A Bjes v Afitlrr 

(1897) 3 Com Cas 39 see also Halsbury s 
Laws of England \ol 1 p 173 
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Where aay right, duty, or liability would arise under 
a contract of marine insurance by implication of law. 
It may be negatived or varied by express agreement, 
or by usage, if the usage be such as to bind both par¬ 
ties to the contract 

(2) The provisions ot this section extend to any right, duty, 
or liability declared by this Act which may be lawfully modified by 
agreement 


86 ( 1 ) 

Implied obliga 
tion varied by 
agreement or usage 


STffOPSIS 

1 Scope 4 

2 Usage) what ts 

3 Usage must be consistent with ^ 

e:^ress terms 

1 Scope —^The section enjoms that any right, duty or liability arising 
under a contract of marine insurance by implication of law may be nega¬ 
tived or varied by express agreement or by usage where the latter is such as 
to bind both parties to the contract Sub-section (2) extends the provisions 
of this section to any right, duty or liability which may be lawfully modified 
by agreement as declared by this Act It may be noted that it is only the 
nghti duty or liability which arises by implication of law and not where 
It IS expressly provided that can be modified by agreement or usage Simi¬ 
larly, where the Act permits any right, duty or liability to be lawfully 
modified by agreement that it can be so modified 

The general rule is that if the parties to a contract agree to substitute 
a new contract for it, or to rescind or alter it, the original contract need not 
be perforraed ' It is known as novation or nouatio which takes place when, 
there being a contract m existence, some new contract i» substituted for it 
cither between the same parties or between different parties, the considera¬ 
tion mutually being the discharge of the old contract 

But the rule conlempHtcd under this section is that no novation arises 
by virtue of the negation or variation of the contract by express agreement 
This section saves such contract from being declared unlawful as being 
made against the statute, for, where the statute declares that certain right, 
duty or liability must arise by implication of law, it would be contracting 
out of the statute 

The section corresponds to section 87 of the English Act of 1906 

2 Usage, what ss —^Thc word “usage*' may be defined to mean the 
habitual conduct of a number of persons who have been in the habit of 
observing certain principles m their dealings with one another when they 
mean those principles to apply to such dealings that they will themselves 
be bound by them and expect others to be so bound ^n English law a valid 
usage or custom binds everyone who comes within its domain, whether 
they kmow of u or not Thus, persons dealing on the London Stock 
Exchange are bound by its custom, if valid * In junsprudence “local usages'* 


' CotiiPClAci fX cf 2 CnttH v Fnx'c^* (IPCS) 


Usage must be general and noto^ 
nous 

Lloyd's policy 
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are ktiovra as customs of the countr/ These customs are usually based on 
contractr express or impliedi and the rule of immemorial antiquity does 
not apply to them i any long*establwhed user supported by notoriety is 
sufficient ^ 

According to Stephen’s Gomraentancs, particular customs to be bmdmgi 
must be immemorial, continuous, undisputed, reasonable, certain, obliga¬ 
tory, consistent with other customs and not contrary to any Act of Parha 
ment Two theories have developed as to the binding force of customs 
The first theory is that custom is law by itself and derives its binding force 
from Its own nature The second theory is that custom is not law until 
Its validity has been established by a judicial decision, or by an Act of 
Parliament and that Its validity dates from such decision or Act Maine, 
Julians, Blackstone, Hale and Savigny are the chief exponents of the first 
theory, while Austin is the chief exponent of the second theory 

3 Usage mast be consistent with express terms —Any usage to be 

binding must be consistent with the express terms of the contrwt of insu 
ranee, that is to say, usage cannot contradict what is Thus, where 

an insurance on goods is staled m the policy to be “till discharged and 
safely landed,'* evidence of usage must not be allowed to be given to show 
that that clause means m the particular trade “insured until the ship was 
moored twenty-four hours in safety*’ for, to allow this is to make the ag 
inconsistent With the plain words of the policy® It should also^ be no 
that an established usage cannot be excluded by parol agreement 

4 Usage must be general and notorious —In order that an usage 
may be binding must be general and notorious , but it need not be a usage 

of the whole mercantile world that the Court should take judicial notice ot 
The usage of a particular country or a particular class of people does not 
bind other persons unless it is shown that those other P^°ns are awa 
of that usage and have contracted with reference to it Where the usag 
notorious and general in the trade, it need not be followed invariably a 
time by all persons m the trade as both the assured and insurer, in such a 
case, are presumed to ha/e notice of It and are bound by it Where me 
usage has existed it is immaterial wncthcr the trade itself is of recent ong n 
The usage must also be reasonable ^ 

Regarding custom of insurance business m U S A, see Cow”**^**** 
Altilual McTins v Unton Mutual^ $ Hochbaum v 7hs PtoiusT 

5 Uoyd’s policy —In Lloyd's policy the voyage insured is stated by 
naming the ports of departure and of destination and the course to e 
followed by the ship on her voyage betwe en the two ports is determine y 

(1830) 1 B and Ad 605, Su.Hixngy Ptmf 
0861)9 C B NS 534 , V 

Chw/»W (1903) 8Com Cas 120 
V Aberinn (1838)4 M and W 211 (plain 
tiff a knowledge of Lloyd s usage 
ed) but see McCowxn Lmbtr 
port Ct {Ineorporotsd) v Paetjie 

See /foblt V Kennew^ (1780) 2 Dough 

(1856) 19 How 318 , 

0933) I W W R- 403 (Can) 


Goodann v Robirts (1875) L R ]0 Ex 
337 , Tuckirv Sineer (1883)8 App Cas 
508 

Blaektll v Royal Exchanga Ajsuranci Co 
(1832) 2 Cr and J 244 249 fitr Lord 
Lyndbursc C B Proaintxal Insuranet Co 
of Canada v Leduc (1674/ L R 6 C C 
224 Hall V Janson (1855) 4 E and B 
500 fra also Halsbury s Laws of England 
Vol II p 193 

Parkinson K Collttr (1797) 2 Park 8th Ed 
653 

SeeFawktsv Lamb (1862) 31 L J Q, B 
98 sei also Arnould on Marine IniuracKe 
14th Ed sec ion 57 
VaUanta v Dawar (1803) 1 Gamp 503 
DariUllv Pantland (1830) 10 B and C 760 
770 Par Lord Tenterdcn C J Cobay v 
Uoyd (1825) SB and a 793, i'wn V Imng 
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are known as customs of the country These customs are usually based ou 
contract* express or impUedi and the rule of immemorial antiquity does 
not apply to them , any long established user supported by notoriety is 
sufficient ^ 


According to Stephen’s Commentaries, particular customs to be binding* 
must be immemorial, continuous, undisputed, reasonable, certain, obliga¬ 
tory, consistent with other customs and not contrary to any Act of Parlia 
ment Two theories have developed as to the binding force of customs 
The first theory is that custom is law by itself and derives its binding force 
from Its own nature The second theory is that custom is not law until 
Its validity has been established by a judicial decision, or by an Act of 
Parliament and that its validity dates from such decision or Act Maine, 
Julians, Blackstone, Hale and Savigny are the chief exponents of the first 
theory, while Austin is the chief exponent of the second theory 

3 Usage mast be consistent with express terms —Any usage to be 
binding must be consistent with the express terras of the conlr^t of insu¬ 
rance, that is to say, usage cannot contradict what is plain Thus, where 
an insurance on goods is stated m the policy to be “till discharged and 
safely landed," evidence of usage must not be allowed to be given to show 
that that clause means m the particular trade "insured until the ship was 
moored twenty-four hours in safety” for, to allow this is to make the usage 
inconsistent With the plain words of the policy® It should also^ be noted 
that an established usage cannot be excluded by parol agreement 


4 Usage mast be geaeral and notorious —In order that an usage 
may be binding must be general and notorious, but it need not be a usage 
of the whole mercantile world that the Court should take judicial notice of 
The usage of a particular country or a particular class of people docs not 
bind other persons unless it is shown that those other persons arc aware 
of that usage and have contracted with reference to it Where the usage i 
notorious and general in the trade, it need not be followed invariably at a 

time by all persons in the trade as both the assured and insurer, m such a 
case, are presumed to ha/e notice of It and are bound by it Where the 
usage has existed it is immaterial wnether the trade itself is of recent origin 
The usage must also be reasonable * 

Regarding custom of insurance business in USA, see ComrHtrtta 
Mutual Martnt V Unton Mutual^ , Hoebbaum v The Ptoiusr^ 


5 Lloyd's policy —In Lloyd's policy the voyage insured is stated by 
naming the ports of departure and of destination and the course to be 
followed by the ship on her voyage between the two ports is determined by 


1 Goodwin V Robtrls (1875) L R 10 Ex (1830) I B and Ad 605, 5tt«/in| v P^« 

5Z7 , Tuckir V Singer [im] Q App Ga (1861) 9 C B N S 534 , ' 

508 « I / FF CmfiiW (1903)8Com Cas 120 

2 Blaekelt v Rtycd Exekangi Astjranee Co v Aberdiin (1838)4M and W 211 IP®* 

(1832}2Gr and J 244, 249 per Lord t,ff s knowledge of Lloyd s usage WJprav 

Lyndtiutst,C B Prooineial Insurance Co ed) but see MeCowirt 

oj Canada v Ledue (1874/ L R 60 G port C» {tneorporated) v P^tju 

224 Hall V Janson (1855) 4 E and B InsjranceCo Ltd (1922) 38T L R Wj. 

500 xr* also Halsbury s Laws of England Proaincial Insurance Co Ltd v 

Vol n, p 193 (1927) 27 LI L Rep 28 

3 PwAinron V (1797) 2 Park 8th Ed 7 v Dnoor (1808) 1 ^mp 

653 8 Sec Hoble v Kennowajr (1780) 2 Dough 

4 See Fawkes w Lamb (1862) 31 L J Q B K-B 510 i 505n 

98 XM also Arnould on Marine Insurance 9 Qugter v Jennings (10^) *^„P-ti t 
U thEd sec ion 57 Robmson v MoUett (1875) L K / « ^ 

5 VoUanct v Dewar (1803) I Camp 503 802 

6 Dartlellv Pentland {1830) 10 B and C 760 10 (1856) 19 How 318 

770 /«■ Lord Tenterdeo aj Gobai v 11 (1933) 1 W W R 403 (Can) 

(1825) SB anda793,^««v Imng 
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1 Scope 3 Covering note, mtantng of 

2 Slip, meaning of 4 Admissibility tn evidence 

1 Scope —This section permits reference to the slip or covering note 
in any legal proceeding v/hcre there is a duly stamped policy * 

The section corresponds to section 89 of the English Act of 1906 

2 Slip, meaning of — See Notes under section 28 supra 

3 Covering note, meaning of—Where the applicant wants mime 
diate protection pending acceptance of his proposal and before the issue of 
a formal policy and the insurer, tn such a case, gives the applicant a formal 
document which is known as a “cover note Such a note js a temporary 
or provision*! contract of insurance, quite distinct from the contract em¬ 
bodied in the policy, and the fact the assured changes his mind and decides 
to negotiate with another company docs not alTcct the cover already given 
him by such a note ® The conditions of the policy arc not therefore binding 
upon the assured unless they arc incorporated expressly or by reference m 
the cover-note and they are generally so doie * The cover-iote usually 
remains m force for a limited period of time or until a poliuy is d ehvered, 
unless meanwhile the insurer gives notice to the assured that his proposal 
IS not acceptable to the insurer ^ 

4 Admissibility an evidence—This section makes a slip or a 
covering note, although it is not stamped, admissible m evidence provided 
there is a duly stamped policy’’ Where there is no stamped policy, 
neither the slip nor the covering note can be referred to in any legal 
proceeding 


89 The Central Government may, by notification m the 
official Gazette^ direct that the provisions of thii Act 
Aci^wKb modifici- shall, m their application to contracts of marine msu- 
tions etc ID ranee relating to any class of ships exclusively used 
certain cases inland navigation, be subject to such conditions, 

exceptions and modifications as it may specily in the notification 


The section confers powers on the Central Covernment to apply the 
provisions of this Act with such conditions, exceptions and modifications to 

any class of ships exclusively used in inland navigation m their application 

to contracts of marine insurance This Act applies to marine adventure, 
te applicable to perils of the sea Before the application of the Act, the 
Central Government has the duty to publish m the official Gazeit,, the 
T^tovisions to be so made applicable whether with modifications, conditions 
or exceptions and if so, the modifications, conditions or exceptions have also 
to be stated 


Mackif V Eufepton Atsiirancf (» 
798, Union IiU^an. 


^^o 2) (1928) 141 L T 48 J„sur 

ontov ParsoTU (I8ll) 7 App Ca« 96 
See Aleekxt v European Assurance supra 
Scottish Enttoyers Insurance (19011 
229 

Pacific Insurance Co (1871) 
®'*o Notes 

aod 24, supra 


/ 
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The section is intended to encoumge insurance even in case of inland 
navigation where maritime perils arc not concerned 

90 Nothing in clause (c) of section 6 of the Transfer of 

Property Act, 1802, shall affect the provisions of 
sections 17. 52. 53 and 79 

provisions of 
Transfer of Pro¬ 
perty Act 1882 

This section saves the provisions of sections I7j 52| 53 and 79 of this 
Act from being in conflict with the provision m clause (c) of section 6 of 
the Transfer of Property Acti 1882* which provides that a mere ri^ht to sue 
cannot be transferred This clause had also been made inapplicable to 
transfer of marine policies which can be transferred before or after loss by 
virtue of sections 130A and 135A of the Transfer of the Property Act, 1882, 
inserted by the Transfer of Property (Amendment) Act, 1944, now 
repealed by section 92 of this Act {set also Notes under sections 52 and 53, 
tupra) 

91 The rules of law. including the law merchant, which 

applied to contracts of marine insurance immediately 
Savings betore the commencement ol this Act, save in so far as 
they are inconsistent with the express provisions of this Act, shall 
contitme to apply to contracts of marine insurance 

The section permits the rules of law, including the law merchant, to 
continue to apply to contracts of marine insurance which were applied to 
such insurance immediately before the commencement of this Act provided 
such rules of law, including the law merchant, are not inconsistent with the 
express provisions of this Act 

Section 91 (2) of the English Mannc Insurance Act, 1906, also expressly 
provides that the rules of the common law, including the law merchant, 
save m so far as they are inconsistent with express provisions of the Act, are 
to continue to apply to contracts of Marine Insurance 

92 Sub-sections (1), (2) and (3) of section 7 of the Indian 

j. , Stamp Act, 18S9 (IV ol 1899) and sections 130A 

and 135A of t he Transfer of Propeity Act, 1882 (IV 
of 1882) are hereby repealed 


schedule 

FORM OF POLICY 
{Set section 24) 

KNOWN THAT [Here insert the name or names of the 
by whom the policy is elTecird] as well m [Here insert 
the name or names of the party for whom or by whom the policy is cfTcctedl 
own name as for and m (he «ame and names of all and every other person 
whom the same doth may, or «hall appeiiain, in part or in all 
for and cause (Here insert the name or names of the party 

for whom or by whom the policy » effected] and them, and e.ery of tLin^ 
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memorandum JV B —Corn, 68h, salt, fruit, flour and seed a re 
warranted free from averag?» unless general' or thtf^ship^be stranHed® 
Sugar, tobacco, hcmppmexflnde^s^and skius are warranted ~(ree frojn’^average, 
under five per cent, and aU^Iher^goods, also tlie ship and freight,^ are war¬ 
ranted free from average, under three per cent, unless general, or the ship be 
stranded * 


The form of the policy given in the Schedule is more or less similar to 
the form embodied in Schedule I of the Afarine Insurance Act, )906,® and is 
generally known as the Lloyd’s S G policy The various blanks in the 
policy are generally filled in by written words, but special clauses are also 
inserted to meet the exigencies of commerce ** A standard form of the Insti¬ 
tute of London underwriters known as the Institute Collision or running 
down clause is reproduced below 


It IS further agreed that if the vessel hereby insured shall come into 
collision with any other vessel and the assured shall in consequence thereof 
become liable to pay and shall pay by way of damages to any other person 
or persons any sum or sums m respect of such collision, the underwriters will 
pay the assured such proportion of three fourths of such sum or sums so paid 
as their Tespcciwe subscriptions hereto bear to the value of the vessel hereby 
insured, provided always that their liability m respect of any one such colli¬ 
sion shall not exceed their proportionate part of three-fourths of the value of 
the vessel hereby insured, and in cases m which the liability of the vessel has 
been contested, or proceedings have been taken to limit liability with the 
consent m writing of the underwriters, they will also pay a like proportion of 
three-fourths of the costs which the assured shall thereby incur or be com¬ 
pelled to pay, but when both vessels are to blame, then unless the liability 
of the owners of one or both of such vessels becomes limited by law, claims 
under this clause shall be settled on the principle of cross liabilities as if the 
owners of each vessel had been compelled to pay to the owners of 
the other of such vessel, such one-half or other proportion of the 
latter's damages as may have been properly allowed in ascertaining the 
balance or sum payable by or to the assured in consequence of such collision 


Provided always that this clause shall in no case extend to any sum 
which the assured may become liable to pay or shall pay for removal of 
obstructions under statutory powers, for injury to harbours, wharves, piers 
stages and similar structures or any goods or property thereon or on land* 
consequent upon such collision, or m respect of the cargo or engagements 
of the insured vessel, or for loss of life or persona! injury 


The principle of cross liabilities has been stated m London S S Owrert> 
Inturanci Co v Crnmpian 5 5 Co and Stoomvoarl Maatschctptj J/edtrland 
Peninsular and Onental Steam Jiavtgatton Co (The Khedive)^ Rut ,« 
Merchants^ Marine Insurcnee Co , Ltd / the claim of the re-insur«s ToVeTl 
rotated to the sum settled between the insurers and the assured on 
principle of cross-liabiliiies was disallowed on the ground that the nav^In, 
thereunder was purely notional It may he noted that the insurers rraam 
liable under a running down clause even if the collision occurs during a 


1 'f" 5 !?»for coMtiuction of policy 

2 SteR 14 ihxi 

3 Sn Rr 15 ard 16, thxd 

4 Stt R |4 xbxd 

5 6 Ed 70 41 


Amould on Marine Insurance, 14th 
Ea Appendix 2 for selection of these 
clauses ' 

(18S0)24QBr) 663 OA 
(1382)7 App Cas 795, w 

(1932) 2KB 705, cut 
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warlike operation and the policy contains a f c and s clause.* Sh also the 
Undermentioned case ® 

RULES FOR CONSTRUCTION OF POLICY 

The following are the rules referred to by this Act for the construction 
of a policy m the above or other like form, where the context does not 
otherwise require 

1 Lost or not lost —vvhere the subiect-matter is insured *'Iost or not 
lost” and the loss has occurred before the contract is concluded* the risk 
attaches, at such time the assured was aware of the loss, the insurer was 
not 


This rule corresponds to rule 1 of Schedule 1 of the English Act of 1906 ® 

2 From—Where the subject matter is insured "from" a particular 
place, the risk does noi attach until the ship starts on the voyage insured * 

3 At and from — (a) Where a ship is insured "at and from” a 
particular plate, and she is at that place in good safety when the contract 
IS concluded, the risk attaches immediately 

(M If she be not at that place when the contract is concluded, the risk 
attaches as soon as she arrives there in good safety, and, unless the policy 
otherwise provides, it is immaterial that she is covered by another policy for 
a specified time after arrival 

(<) Where a chartered freight is insured "at and from” a particular 
place, and the ship is at that place m good safety when the contract is con 
eluded, the risk attaches immediately If she be not there when the contract 
IS concluded, the nsk attaches as soon as she arrives there in good safety 

(d) Where freight, other than chartered freight is payable without 
special conditions and is insured "at and from” a particular pHcc, the risk 
attaches pto rata, as the goods or merchandise are shipped, provided that if 
there be a cargo in readiness which belongs to the ship-owner, or which 
some other person has contracted with him to ship, the risk attaches as soon 
as the ship is ready to receive such ca^o 

The rale corresponds to rule 3 of Schedule 1 of the English Act of 1906 

This rule speaks of when the risk attaches (*) where the insurance 
18 on ship "at and from" a particular place, («) where the insurance is 
on chartered freight "at and from” a parti cular place, and (««) where the 
insurance is on freight other than chartered freight "at and from” a 
particular place 

AUathitig of risk uhtn Iht tnsvroMt ts on shtf —iffe Notes under section 44, 

supra 

Attaching of risk uficn ikt tnsvrcncc ts on chartmd freight —Jn policies 
on chartered freight, the commencement of the risk may be made to depend 
on a certain event, such as, the loading of the goods on boardship at a 
certain port or simply from the loading of the vessel In such cases the nsk 

I AddaiitS S Co Ui \ itlorruy Ctntrol clause 

fl926)AC 172 H Ia 3 iSw Notes under jecUooB 

2. Tejlorw Dtaer (1864)5 B Cc S *8 liabt 4 iTf/cotrs under section 44 sufra 
lityofthe undervirrilCTa under a diBerePt 
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does not attach until the happening of the speciSed ev-nt * The chartered 
freight may be at risk before the beginning of the voyage on which it is to be 
carried provided suitable wording is employed * 

Attaching of risk when the insurance ts an freight —Two conditions must have 
to be fulfilled before or at the time of the loss in order that a policy may cover 
freight on goods not shipped—(i) the goods must belong to the shipowner or 
there must be a binding contract with some other person to ship them, this 
rule IS in accord with the decided cases®, (ii) the goods must be in readiness 
o be shipped and the ship must be also ready to receive them* 

4 From the loading thereof —Where goods or other movables are 
insured “from the loading thereof,'* the nsk does not attach until such goods 
or movables are actually on board, and the insurer is not liable for them 
while m transit from the shore to the ship 

That a voyage policy is retrospective to the loading of the goods is 
inherent m every pohi.y in the form scheduled to this Act This is evident 
from the language of the policy—“ beginning the adventure upon the 

said goods and merchandises ‘from* the loading thereof aboard the said 
ship *•’ 

5 Safely landed —Where the risk on goods or other movables conti¬ 
nues until they are “safely landed,** they must be landed in the customary 
manner and within a reasonable time after arrival at the port of discharge, 
and if they are not so landed, the risk ceases 

The goods are landed in the customary manner when they are deliver 
cd on shores at the ordinary quays, wharves or customary landing-places 
within the limits of the port of discharge • Where, on account of shallowness 
of water, it is necessary to engage smaller craft or men to carry the goods 
from the ship to the shore, the underwriters are liable for any loss which 
may happen to the goods in the course of their being so earned^ The 
extent ol reasonable time within which the goods are to be landed will depend 
upon the nature and usages of trade on which the ship is engaged, the object 
of the adventure and the circumstances existing at the port ot discharge ® 

6 Toncli and stay —In the absence of any further licence or usage, 
the liberty to touch and stay “at any port or place whatsoever’* docs not 
authorise the ship to depart from the course of her voyage from the port of 
departure to the port of destination 


1 Bteketlv Wtsl of England Mortm Insvranc* 
Co Ui (IB7I)23LT 729 dmtnjuisbed 
xnHjiiSntt S S Co v Indimnxiy ^iuljot 
Martas Atsarants Co , (1895) 1 Q B 500 
GA Hopper V Wear Manns Inrjranet Co , 
(1882) 46 L T 107 Jon/» v Jftptuas 
Martas Insjraites Co (1872) L R 7 Q, B 
702 

2 Rantm \ Potter (1873) L. R G H L. 83 

Darter v (1^9) L.R 5 Q, C 59 

see alM Atnould on ^Urine Insurance 
I4ih Bd section 513 

3 fee Meatgo’nery \ Eggtngtea (1784)3 Tcnn 
Rcj, 3t2 /'Jirtl i le-rtyag (183U) 1 D 6t 
Ad 45 torhess Asptn U (1011) 13 Ean 
3.3 P.tnk V Um/s (1813) 3 Camp 
441 

4 Sea Pjri, \ lleitea (1820) cited m 2 
Biod fe B n; alp S2o It err/v MtUsr 
(1025)4 U feC 538, Devssx \ J Arjsn 


5 


6 


7 


8 


(1839) 5 Bmj N C 519, TruseoU v Chru 
n# (1820) 2 Brod &. Bmj at p 320 
See also Manns Inisrancs Co Lid v 
CnfTmier (IW) 2 All E. R 197 C A , 
Sts also Notes under sect on 27 supra 

Tff'U and \teTuy PLaottiUonCo 

(1793) 5 Teim Rep J89 Dmrnt v 
GaU,// (1841)2 Man &G 643 Es Ch 
sarieo, (1844) 7 Man 6i.G 85') II L. 
PtUj \ Ro)al LseK-ngs Attura ee Co (1757) 
I Burr 341 Lawy Auoi (1866) L. R 
I C P 412 RLtk/T V Ixndon A ijrants 
Co (1781) 2 los atKl P 4j2n lltrry y 
Ro^ I txtha’<£e ettrranu Co (lUJI) 21^3* 
and P 410 ilevarl v DtU (It^ 
and \1d 230 


Set Ilalsjury , Laus ofEr» 
pp 202 203 2U8 212 and 

pp eo-61 
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warlike operation and the policy contains a f c and t 
undermentioned case * 

RULES FOR CONSTRUCTION OF V 

The following are the rules referred to by this A* 
of a policy in the above or other like fornit where 
otherwise require 

1 Lost or not lost —IVhere the subject matter 
lost” and the lo5s has occurred before the contract 
attaches^ at such time the assured was aware of thf 
not 


This rule corresponds to rule I of Schedule 1 oftl 

2 From—\/herc the subject matter is insurr 
phee, the risk does not attach until the ship starts on tl 

3 At and from—(e) Where a ship is inst 
particular f late, and she is at that place m good s^i 
IS concludedi the risk attaches immediately 

(M If she be not at that place when the contrac 
attaches as soon as she arrives there in good safety 
otherwise provides it is Immaterial that she is coverrf 
a specified time after arrival 

(0 Where a chartered frelcht is insured **at i 
place, and the ship Is at that place in good safely wl 
eluded, the risk attaches imrrediately If she bo not t 
It concluded, the nik attaches as soon as she arrives tl 

(J) Whore freight, other than charirred frcip’ 
special conditions and U Insured **ai and from” a jr 
attache/ra ra/fl as the roods or merchandiic ares i 

th'^rc ly* a cvpo in Teadinevs which b-^longi to thr^ 
some other prnon has contracted with him to ship, t 
at th*^ ship Is ready to recciTc such eano* 

Thi' n.lr corresrondi to nilr S of ^chrdt-l' 1 rjt 

Tl •t rule fpealts of wlen tie rnk ailail^s (>’' 'V 
It on ship * «i and from'* a particular placr, (f 
on charirred freight ' at ard fio »• a f artl cc’ar t b 
Insurance Is on freight ot'-'^r than clarlfrcdfrr 
particular j 

A */fiti trin t*t ttnrrut lira ili/— 

tr/fi 

d'tstlisf •/flit elr* 111 fi t* tiefti 

c*s c^aft'f'J freisH, tie <rr r ffcrrrr e'lfer k i 
a c-r’a’o fv—-t, s-ch at lie leadrgi' tl y ^ 

<e a F jr?*! r» % fror- ll-e lr>iJ f p cf Te»if * 


\ <U, t> f S r4 , t t % i C^i 

1 1 VC »r u 

? Tw- f*s *• is* 

*r<. • e 



** t 
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do «3 not attach unul the happsmng of the speevSed ev.nt' The chartered 
freight may be at risk before the begmaing of the voyage on which it is to be 
carried provided suitable wording is employed* 

Attacking of risk when the tasuranee ts on freight —Two conditions must have 
to be fulfilled before or at the time of the loss in order that a policy may cover 
freight on goods not shipped—(tl the goods must belong to th- shipowner or 
there must be a binding contract with some other person to ship them* this 
rule IS in accord with the decided cases^ («) the goods must be in readiness 
0 be shipped and the ship must be also ready to receive them* 

4 from the loading thereof —Where goods or other movables are 
insured “from the loading thereof*" the nsk does not attach until such goods 
or movables are actually on board* and the insurer is not liable for them 
while in transit from the shore to the ship 

That a voyage policy is retrospective to the loading of the goods is 
inherent in every polii-y in the form scheduled to this Act This is evident 
from the language of the policy—** beginning the adventure upon the 
said goods and merchandises *from* the loading thereof aboard the said 
ship 

5 Safely landed—Where the risk on goods or other movables conti 
nues until they are "safely landed,** they must be landed in the customary 
manner and within a reasonable time after arrival at the port of discharge, 
and if they are not so landed* the risk ceases 

The goods are landed in the customary manner when they are deliver 
ed on shores at the ordinary quays* wharves or customary landing-places 
wuhm the limits of the port of discharge * Where, on account of shallowness 
of water, it is necessary to engage smaller craft or men to carry the goods 
from the ship to the shore, the underwriters are liable for any loss which 
may happen to the goods m the course of their being so carried^ The 
extent of reasonable time within which the goods are to be landed will depend 
upon the nature and usages of trade on which the ship is engaged, the object 
of the adventure and the circumstances existing at the port ol discharge ^ 

6 Touch and stay—In the absence of any further licence or usage, 
the liberty to touch and stay "at any port or place whatsoever*’ does not 
authorise the ship to depart from the course of her voyage from the port of 
departure to the port of destination 


Dtckelt V Wttl ef England AIar\n4 Insuranet 
Co Ud (1871)25L.T 729 disiiajuiibed 
inW^iuTWj S S Co V Indrmnity WbImI 
Marint Aisuranet Co , (1895) 1 Q Q 500 
C A Hopper v U iar Marine Jnsuranee Co 
(1882) 46 L. T 107 Jan« v Jfepiune 
Marine tarefance Co (1672) L R 70 B 
702. 

\ Potter (1873) L. R G H L. 83 
Barter v fltmtng (t8G9) L.R 5 Q_ D 
clu AtnoulU on losuiknce 

Uth PA $(ci>OR 513 

See Ejsinflon (l7&4)}Tcim 

Re( Flint V llrrjng (IBJu} i p & 

Ad 45 totbei v Atpin II (laU) U Tak 

441 ^ 

I Parle \ Heieon (1820) cued m 2 
lUod &.Br; at p 32o It err* % 
UB25)4n,6<.C 538 Deoarxn J 


(1839) 5 Dicj N C 519, Truicolt v Ckrtt- 
(1820) 2 Brod Ct. Bm| at p 320 

5 See also Mertne Intjrance Co Ltd v 

Grimmer (lim) 2 AU E. R 197 C A , 
also Notes under sect on 27 tufra 

6 Hyde v Tre'itand Mersey Navigation Co , 
(179^ 5 Term Rep 389 Bourne v 
Gatli/r (1841)2 Man &.G 643 Ft Ch 
taneo, (1841) 7 Man &G 85') H L. 

7 PilTj- > Ro)el Lxeh.nge Assura ee Co , (1757) 
i Burr 341 Lain v Alro'i (l&Go) L. R 
I C P 412 Bueker v Lendon A sarame 
Cs (1780 2 1>os arwl P 432n Hvrry \ 
Roydboeeha-igeAtsotanciCo (lUJI) 

and P 4<0 6lra-orl v lieU (1821) 5B 
arrd Aid 2i0 

8 ijr# llalsbury 1 Laws of brwland, Vol II 
pp 202 203 208 212 and ue Vol 22 
pp GOCl 
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warlike operation and the policy contains a f c and s clause • Sa also tie 
Undermentioned case ® 

RULES FOR CONSTRUCTION OF POLICY 

The folJowing are the rules referred to by this Act for the construction 
of a policy m the above or other hke form/ where the context does not 
otherwise require 

1 or not lost •^Where the sufMect matter IS insured *‘lost or not 
lost” and the loss has occurred before the contract js concluded/ the risk 
attaches/ at such time the assured was aware of the loss/ the insurer was 
not 

This rule corresponds to rule 1 of Schedule 1 of the English Act of 1906 « 

2 From —Where the subject matter is insured “from” a particular 
place/ the risk does not attach until the ship starts on the voyage insured * 

3 At and from — (a) VVherc a ship is insured “at and from" a 
particular platc/ and she is at that place m good safety when the contract 
IS concluded, the risk attaches immediately 

(M If she be not at that place when the contract is concluded, the risk 
attaches as soon as she arrives there in good safety, and, unless the policy 
otherwise provides, it is immaterial that she is covered by another policy for 
a specified time after arrival 

(0 Where a chartered freight is insured “at and from” a particular 
place, and the ship is at that place in good safety when the contract is con¬ 
cluded, the risk attaches immediately If she be not there when the contract 
IS concluded, the nsk attaches as soon as she arrives there in good safety 

(d) Where freight, other than chartered freight is payable without 
special conditions and is insured “at and from” a particular place, the risk 
attaches/re ro/o, as the eoods or merchandise are shipped, provided that if 
there be a cargo in readiness which belongs to the ship-owner, or which 
some other person has contracted with him to ship, the risk attaches as soon 
as the ship is ready to receive such cargo 

The rule corresponds to rule 3 of Schedule 1 of the English Act of 1906 

This rule speaks of when the risk attaches (0 where the insurance 
IS on ship “at and from” a particular place, («*) where the insurance is 
on chartered freight “at and from” a parti cular place, and («») where the 
insurance is on freight other than chartered freight “at and from" a 
particular place 

Attaching of risk uken the insurance ts on ship -^Stt Notes under section 44, 

supra 

Attacking of risk uken the insurcmt ts on thartered freight —Jn policies 
on chartered freight, the commencement of the risk may be made to depend 
on a certain event, such as, the loading of «the goods on boardship at a 
certain port or simply from the loading of the vessel In such cases the risk 

I AiAaxie S S Co Ltd v Altornty Cimret clatus 

(1926) AC 172 H L 3 Notes under section 8, 

2. Taylor V t)ewar (1864) 5 B &.S 58 1i»bi 4 cotes under section 44 vibra 
lity of the underwriters under a diBerent 
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docs not attach until the happening of the speciSed event ^ The chartered 
freight may be at risk before the b-gmnmg of the vo/age on which it is to be 
carried provided suitable wording is employed* 

Attaehtng of risk when the tnsuranee ts on freight —Two conditions must have 
to be fulRUcd before or at the time of the loss in order that a policy may cover 
freight on goods not shipped—(*) the goods must belong to the shipowner or 
there must be a binding contract with some other person to shipthemi this 
rule 13 in accord with the decided cases^i (u) the goods must be in readiness 
o be shipped and the ship must be also ready to receive them* 

4 B'rotQ. the loading theireof —Where goods or other movables are 
insured “from the loading thereof,** the nsk does not attach until such goods 
or movables are actually on board, and the insurer is not liable for them 
while in transit from the shore to the ship 

That a voyage policy is retrospective to the loading of the goods is 
inherent in every policy in the form scheduled to this Act This js evident 
from the language of the policy—** beginning the adventure upon the 
said goods and merchandises ‘from* the loading thereof aboard the said 
ship »»5 

5 Safely landed —Where the risk on goods or other movables conti 
nucs until they are “safely landed,” they must be landed m the customary 
manner and wichtn a reasonable time after arrival at ihe port of discharge, 
and if they are not so landed, the nsk ceases 

The goods arc landed in the customary manner when they are deliver 
cd on shores at the ordinary quays, wharves or customary landin^places 
within the limits of the port of discharge * Where, on account of shallowness 
of water, it is necessary to engage smaller craft or men to carry the goods 
from the ship to the shore, the underwriters are liable for any loss which 
may happen to the goods in the course of their being so carried’ The 
extent of reasonable time wichm which the goods are to be landed will depend 
upon the nature and usages of trade on which the ship is engaged, the object 
of the adventure and the circumstances existing at the port ol discharge ® 

6 Touch and stay —In the absence of any further licence or usage, 
the liberty to touch and stay “at any port place whatsoever” docs not 
authorise the ship to depart from the course of her voyage from the port of 
departure to the port of destination 


\ H tfl of Elf gland Manne liuuraitct 
Co Ud (1871) 25 LT 729 disuBzuiibcd 
la S S Co V Indmi/iti^ JHuliul 

Martru Attufanef Co , (ISSa) j Q 0 500 
C A Hopptrv WtarMcnntJnsjranceCo, 
(1882) « L. T t07 Jont, v JWatew 
fl^vtntlnfxranttCo (I87i)L.U 7^D 

V PcUtT (I87i) L. R 6 H L 83 
Esrltr V Fleming (1809) L.R 5Q. 0 59 
»l}o Ainould on Marine Injutaoce 
14ih Ld icenon 513 

Eggingtei (1784)3 Tww 

Ad 45 Feebtt v As tn U (lyij) |5 £3,1 
3^3 PuTuk \ Eames (1813) 3 C»^ 

‘ ^ ' 7/<S«r (1820) cjicd ,n 2 

P,'®d atP 32o U«rr«\ 

(IC25) 4 li. & c M8 Dtoatxy J Ar^ 


(1839) 5 Bmj N C 519, TrustoU v Chris 
tit (1820) 2 0rod £>(. Bin; at p 320 

5 Stt aha Mannt Insjranet Co £Jd v 

Gnmmtr (1944) 2 All t R 197 C. A , 
Su alto Nocet under sect on 27 tufra 

6 H/dt V rrinl and hfrrjtj Co , 

(179^ 5 Tcim Rc,> 389 Baurne v 
Gfllt»/r (184l)2MaQ &.G 6»3 Ex Cfa 
xar.cQ, (1844)7 Man fiiG 850 H L 

7 PtU^ \ Pojal Lxeh^nge Asstifa c* Co , illbl) 

1 burr 541 Laws hvton (18^) L. R 
1 C P 412 tii,dur V London A^SJrann 
Co {I781) 2 1^1 and P 432n Utrryv 
Foj S tjeeks’iS* Attrrenet Co (180)) 2 less 
and P 410 i/eiear/ v Bell, (Ia21)5b 
and Aid 238 

8 Set Hah jurv < Lawt ofEnglacd Vol 11 
pp 202 20J 203 212 and ut Vol 22 
pp CO-61 
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Tbs rule corresponds to rule 6 of Schedule 1 of the Enehih Act of 

1906 

Touth and sic^ •^St$ Notes under sections 47 to Sit 

7 Perils of the seas—The term “perils of the seas" refers only to 
fortuitous accidents or casualties of th seas It does not include the ordi* 
nary action of the winds and waves 

This rule corresponds to rule 7 of Schedule 1 of the English Act of 

1906 

Perils of the seas Set Notes under section 2 (h) 

8 Pirates —The term “pirates” includes passengers who mutiny 
and rioters who attack the ship from the shore 

This rule corresponds to rule 8 of Schedule I of the English Act of 

1906 

Revolutionaries organising and carrying out an armed expedition against 
the Government are not pirates within the meaning of that term in the 
policy ^ 

9 Thieves —The term “thieves** does not cover clandestine theft or 
a theft committed by any one of the ship’s company, whether crew or 
passengers 

This rule corresponds to rule 9 of Schedule 1 of the English Act of 

1906 

Robbery accompanied by violence and committed by strangers, and 
not by the crew, is a loss by rovers or thieves under the policy * But where 
ship-wrecked goods are plundered by wreckers on shore, it is loss by the penis 
of the seas ® 

10 Restraint of princes —The term “arrests, etc , of kings, princes, 

and people * refers to political or executive acts, and does not include a loss 
caused by not or by ordinary judicial process ^ 

this rule corresponds to rule 10 of Schedule 1 of the English Act of 

1906 

By the word “people” is meant not mobs or multitudes of men, but 
the ruling power of the country, whatsoever that may be * For a restraint 
the use of actual physical force is not necessary A prohibitory order from 
any governing power or by any municipal law is sufficient® It is not a 
restraint of princes where the order of the Government is ultra vires and there 


1 Bolwta Republic v Indemmlj Muluai Munm 
Assurance Co Lid (IWy} 1 K. B 7B5 
C A StK LU Piracy ^ure Genlium (I9J4) 
A C 586 PC UW-1) All E R Rep 
506 (posoio may be piracea accordiDg 
to imcrnaiional law tf ilicy commilaa* 
which a e oihcrw »e piratical with a v,ew 
to robticry e en though the robbery 
itscU be liusiraud) 

2 Horjoid V Maynard (1785) 1 Park Sih 

Edn d6 . 

3 Bondretl v Htnttgg (I8l6) Holt N P 149, 
tit alio Fobnqut dt ProducU Ckimx^t 


\ Urge (1923) I K B 203 (brcakins 
opeo the doors oi an unattended warehouse 
and stealing tl c goods corstitute ibefi) 

4 I*tsbilt\ Lushingion (17^2) 4 Term Rep 
78i set also bocute Beige Des Betons 
SocitU Anonyme v London and Lancashire 
AssuraneiCo Ltd (1938) 2 All E R 3U5 
(bpii ish Civil V\ai} 

5 MtUer v Law Accident Insurance Co (1903) 

1 K. B 712 C A Brstssh and Foreign 
Marine Co v Samuel Sanday & Co (191b) 
AC 650 H L. Fooksy Smith (1924) 
2K.B 508 512 
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19 no threat of force ^ The essential difference between capture and arrest 
lies in tins that in the former the subject-matter of insurance is forcibly taken 
away in time of war with a virw to taking as prize while in the latter* the 
subject-matter is temporarily detained with a view to release it ultimately or 
to repay its value * 

11 Barratry —The term “barratry*’ includes every wrongful act 
wilfully committed by the master or crew to the prejudice of the owaeri or, 
as the case may be, the charterer* 

This rule corresponds to rule 11 of Schedule I of the English Act of 

1906 


The following are some instances of barratry 

(t) Sailing out of port without paying port dues or m breach of an 
embargo , or wilful breaoh ot bloukad^ with the result that the 
ship 13 seized or other loss is sustained^ , 

(ti) fraudulently running away with the ship by the captain or by 
members of the crewS barratry by master*, barratry of crew 
in conjuaccion with prisoaers-ot-iyar , 

(til) deviation for a fraudulent or crimmal purpose 


But the following has been held not to be barratrous act. 


(0 wilful default within the Merchant Shipping Act, 1854, or non 
observance of collusion regulations^ , 

(tt) Ignorance or incompetence of the master in not understanding 
the meaning of instructions or of carrying them into effect 


It may be noted that the commission of a enme is not an essential 
feature of barratry ^ But the act is barratrous where u is induced by motive 
of benefit to the master himself or malice to the owners, or disregard of 
laws which the master is bound to obey ^ 


12 All other perils—The term “all other penis” includes only 
perils similar in kind to the perils specifically mentioned in the policy 


1 Russian Basik for Forsiin TraJt v Bxtess 
Insurant* Co , Ltd (UJlB) 2 K D 1Z3 
(affirmed Without decidtog this point 
(1919) 1 K B 39 C A 
2. Manhall on Marine losunoce 4th Ed 
p 3^ 

3 Ltnrlhv Hommom, (1815)6 Taunt 375, 
Goldsehnidt v Whitmer*, (1811) 2 Tauot 
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1906 *2 ofSchcdule 1 


of the English Act of 


The term “all other perils" does not include 
of a marine character nor of a character incident to 


any penis which are not 
a ship as such * 


13 Average anless general —The term ‘‘average unless general” 
means a partial loss of the subject-matter insured other than a general aver¬ 
age loss, and does not include "particular charges " 

1906 corresponds to rule 13 of Schedule 1 of the English Act of 


The term "unless general” means that the insurer is not liable for a 
partial loss of or damage to the subject-matter insured! unless the loss or 
damage is m the nature of general average, but that for losses of the latter 
character he is Lable * ' ' 

14 Stranded—Where the ship has stranded, the insurer is liable for 
the excepted losses although the loss is not attributable to the strandiogi 
provided that when the stranding takes place, the risk has attached and, if 
the policy be on goods, that the damaged goods are on board 


This rule corresponds to rule 14 of Schedule 1 of the English Act of 
1906, which adopts the decisions in V Kensington^, Bowring^f Elmshi^, 

Thames and Mers^ Marine Insurance Co v Pitts, Son and King^, Roux v Salvador'^ 
The Alsate Lorraine ^ There is stranding (*) where the taking of the croimd 
does not happen solely from those natural causes which are necessarily mci 
dental'to the ordinary course of navigation m which the ship is engaged, but 
from some accidental or extraneous caused or (n) where by temporary cir¬ 
cumstances the bottom of a harbour is m a condition different from its 
ordinary state and a vessel takes the ground differently from which it is 
intended to take 

But there is no stranding where the ship takes the ground in the ordi¬ 
nary course of navigations ^ 

15 Ship—The term "ship” includes the hull material and outfit, 
stores and provisions for the officers and crew, and, in the case of vessels 
engaged m a special trade, the ordinary fittings requisite for the trade, and 
also, in the case of a steamship, the machinery boilers, and coals and engine 
stores, if owned by the assured and also in the case of a ship driven by power 
other than steam, the machinery and fuels and engine stores, if owned by the 
assured 

This rule corresponds to rule 15 of Schedule 1 of the English Act of 
1906 For the meaning of the term "ship,” see Notes under section 2 (A) and 

section 18, 


2 


3 

4 

5 
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16 Freight —The term “freight” includes the profit derivable by a 
ship-owner from the employment of his ship to carry his own goods or mov 
ables as well as freight payable by a third party, but does not include passage 
money 

This rule corresponds to rule 16 of Schedule I of the English Act of 

1906 


The term “freight” includes the profit derivable by a shipowner from 
the employment of his ship to carry his own goods or movables, as well as 
freight payable by a third party, but does not include passage money ^ 

17 Goods—The term “goods” means goods in the nature of mer 
chandise, and does not include personal effects or provisions and stores for use 
on board 

In the absence of any usage to the contrary, deck cargo and living 
animals must be msured specifically, and not under the general denomination 
of goods < 

This rule corresponds to rule 17 of Schedule 1 of the English Act of 

1906 


The term “goods” includes money, bullion or jewels when put on 
board as merchandise but not jewels, ornaments, cash, etc , when carried as 
belongings to passengers on board ^ It does not seem to include bank notes 
or bill of exchange ® A usage in the trade in which the goods are earned to 
carry them on deck is a “usage to the contrary” withm the meaning of this 
rule* » a usage of the insurance world to insure deck cargo or living animals 
under the general designation would also be a "usage to the contrary 
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1906 '° *2 of Schedule 1 of the English Act of 

The term “all other penis" docs not include any penis which are not 
of a marine character nor of a character incident to a ship as such ^ 

13 Average unless general —The term ‘‘average unless general” 
means a partial loss of the subject-matter insured other than a general aver¬ 
age loss, and does not include "particular charges " 

This rule corresponds to rule 13 of Schedule 1 of the English Act of 
1906 ‘ ‘ r ^ 


The term "unless general** means that the insurer is not liable for a 
partial loss of or damage to the subject-matter insured,* unless the loss or 
damage is in the nature of general average, but that for losses of the latter 
character he is hable ® 

c - 

14 Stranded—Where the ship has stranded, the insurer is liable fo 
the excepted losses although the loss is not attributable to the strandi'' 
provided that when the stranding takes place, the risk has attached and 
the policy be on goods, that the damaged goods are on board 

This rule corresponds to rule 14 of Schedule 1 of the English 
1906, which adopts the decisions m V Sowrtng v ’ 

TAames and M^rs^ Manne Insuranet Co v PtUs, Son and Ktng^, Roux v 
The Alsaeo Lorraine'^ There is'stranding (*) where the taking oft 
does not happen solely from those natural causes which are necc 
dental to the ordinary course of navigation m which the ship is t 
from some accidental or extraneous cause®, or (u) where by ti. 
cumstances the bottom of a harbour is m a condition diff 
ordinary state and a vessel takes the ground differently f 
intended to take 


But there is no stranding where the ship takes the grr 
nary course of navigations 

15 Ship—The term "ship” includes the hull, ni 
stores and provisions for the officers and crew, and, m t 
engaged m a special trade, the ordinary fittings requisite 
alsoj^in the case of a steamship, the machine^, boilers, ano 
stores, if owned by the assured and also in the case of a snip 
other than steam, the machinery and fuels and engine stores, 
assured 

This rule corresponds to rule 15 of Schedule I of the 
1906 For the meaning of the term "ship,” wr Notes under sea 
section 18, supra 
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THE LIFE INSijRiNCE CORPORATION AGT 1^56 
(XXXI of 1956) 


[IQlkJune, 195^ 


An Act to provide for the nationalisation of life insurance business m 
India by transferring all such business to a Corporation established for the 
purpose and to provide for the regulation and control of the business of the 
Corporation and for matters connected therewith or incidental thereto 


Bb it enacted by Parliament in the Seventh Year of the Republic of 
India as follows 


CHAPTER I 


Freluninary 


1 (1) This 

Short title and 
coQunencement 


Act may be called Tire Life Insurance Coeporaticn 
Act, 1956 


(2) It shall come into force on such date as the Central 
Government may, by notification m the official Gazette, appoint 

The Act was brought into force on 1st July, 1956 {Vide Notification 
No S R O 1456, dated the 26th June, 1956, see GaZitts of India, Extra' 
ordinary, (956, Fart (I, Section 3, page 1531 ) 

2 In this Act, unless the context otherwise requires,— 

(1) “appointed day” means the date on which the Corpora¬ 
tion IS established under section 3 , 


(2) “Composite insurer’’ means an insurer carrying on in 
addition to the controlled business any other kind of insurance 
business, 

(3) “Controlled business” means— 

(t) in the case of any insurer specified lu sub-clause (a) 
00 or sub-clause (6) of clause (9) of section 2 of the 
Insurance Act and carrying on life insurance 
business— 

(o) all his business, if he carries on no other class of 
insurance business , 

(6) all the business appertaining to his life insurance 
business, if he carries on any other class of 
insurance business also, 

(c) all his business, if his certificate of registration 
under the Insurance Act in respect ot general 
insurance business stands wholly cancelled for 
a period of more than six months on the 19th 
day of January 1956 , 
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(ti) in the case of any other insurer specified in clause (9) 
01 Section 2 oi the Insurance Act and carrying on 
lite ins irance business'— 

(р) all his business in India, if he carries on no 
other class of insurance business in India, 

(&) all the business appertaining to his life insurance 
business in India, if he carries on any other 
class of insurance business also in India, 

(с) all his business in India, if his certificate of 
registration under the Insurance Act in respect 
of general insurance business in India stands 
wholly cancelled for a period of more than six 
months on the 19th day of January, 1956 

Explanaiion^kn insurer is said to carry on no class of 
insurance business other than life insurance business, if, in addi¬ 
tion to life insurance business, he carnes on only capital redemp¬ 
tion business or annuity certain business or both, and the 
expression ‘^business appertaining to his life insurance business^’ m 
sul>*clauses (i) and (it) snail be construed accordingly, 

(ttt) m the case of a provident society, as defined in sec¬ 
tion 65 ol the Insurance Act, all its business, 

(ic) m the case of the Central Government or a State 
Government, all hie insurance business earned on 
by It, subject to the e^ceptJon5 specified in section 
44, 

(4) **Gorporationn means the Life Insurance Corporation of 
India established under section 3 , 

(5) “Insurance ActJ» means the Insurance Act, 1938 , 

(6) “insurer” means an insurer as defined in the Insurance 
Act who carnes on life insurance business in India and includes 
the Government and a provident society as defined in section 65 of 
the insurance Act, 

(7) “member^ means a member of the Corporation , 

(8) “prescribed” means presenbed by rules made under this 

Act , 

(9) “Tribunal” means a tnbunal constituted under section 
17 and having junsdiction in respect of any matter under the rules 
made under this Act, 

(10) all other words and expressions used herein but not 
defined and defined m the Insurance Act shall have the meaning 

^ wiy assigned to tliem in that Act 
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sr^opsis 


\ ••Unless the context otherwise 

requires ” 

2 ••Appointed day " 

3 ••Composite insurer »» 

4 ••Controlled business ** 

5 "Capital redemption ” 


6 Corporation 

7 Insurer 

8 "Member »> 

9 ••Presetibei" 
IC "Tribunal" 


1 “Unless the context otherwise requires This expression is a 
qualifying one and must be borne m mind while construing the definitions 
given m the section If any definition of any term as contained in this 
section IS inappropriate with the meaning of the term given in the section, 
it should not be adopted ^ 


2 ^'Appointed day" has been defined to mean the date on which 
the Corporation is established under section 3 of the Act, * e 1st September, 
1956* 

3 “Composite insurer “—This expression has been defined to mean 
an insurer who has been carrying on ‘controlled business* as defined in 
sub-section (3) of this section along with any other insurance business, te, 
general or miscellaneous insurance business as defined m sub-sections (6B) 
and (13B) of section 2 of the Insurance Act (IV of 1938) 

4 “Controlled business * o-The definition of 'controlled business* as 
given m sub-section (2) of section 2 of the Life Insurance (Emergency 
Provisions) Act IX of 1956 has been adopted in this section to which all 
life insurance business carried on by (he Central Government or a State 
Government except those exempted in section 44 of this Act has been added 
The expression “controlled business** primarily covers the whole of the 
life insurance business of an insurer, whether Indian or non-Jndian or a 
Company incorporated under the Companies Act or a provident society as 
defined in section 65 of the Insurance Act, or a Government, whether Central 
or State It also covers, (i) all the business appertaining to his life insurance 
business if he carries on an/ other class of insurance business, and (u) all 
his business if his certificate of registration with regard to general insurance 
business stands cancelled for a period of more than six months on 
January, 1956, under the Insurance Act, 1938 With regard to a foreign 
insurer, all his business in life insurance or all his business when his certi¬ 
ficate of registration for general insurance has been cancelled for more than 
SIX months before the said date must be the business in India The 
expression “business appertaining to his life insurance business’* would 
include not only his life insurance business but also (i) capital redemption 
business, or («) annuity certain business, or (tn) both capital redemption 
and annuity certain businesses ^ 


5 “Capitalredemptionbusiness”—This kind of insurance provides 
for the payment of a fixed sum of money at a certain future date Premiums 
are generally paid either in a single sum or more generally by periodical 
payments The most distinguishing feature of this kind of insurance is that 

the payment of neither the sum assured nor the premiums payable is in any 

way contingent upon human life The object of such an insurance « to 


1 

2 


For interpretation of deCnition clavre sn 
Note 1 under section 2 of the Irjuiaro 
Act, at p 10 n/ra 

Vtrf# Notification ho S B O 1'37 detec 
Spth August 195G Sec Cczilii cj Jrdu 
extraordinarj 1956, Tart 11, Section 3 


p 1799 

3 For definition ard meaning of 
insuiarce busire s itt hote 16 
njra fer ertuitj insviartr 
aip <’1 urter ecticr 2 efliic 
Act, It-SS 
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redeem debentures or debt of n similar nature at the end of fixed term 
Thusi where the insured purchases a leasehold property he take^ out a pohey 
of capital redemption insurance whereby by payment of premiums during the 
period of the lease the amount under the policy becomes available at the 
end of the^term of the lease when the property passes to the landlord and 
the lessee s outlay is reimbursed Its advantage is that on the death of 
the assured the policy can be continued by Ins personal representatives It 
IS also known as 'sinking fund* insurance Children's endowment policy 
issued by insurers is akm to this type of insurance 2n such a pohey it m 
stipulated that a fixed sum of ironey will be paid at a certain future date, 
namely, on the, child 5 attaining a particular age If the father of the child 
who takes out the policy dies the guardian of the child can continue to 
pay the premium and if the child dies, (he same can be shifted to any 
other child 

6 “Corporation” has been defined to mean the Life Insurance 
Corporation of India as established by the Central Government by Notifica 
tion in the official Ga 2 ette with cITect from 1st September^ 1956 and 
constituted as a body corporate in accordance with section 3 of the 
Act 


7 "Insttrer” has been defined to mean insurer as defined in the 
Insurance Act (IV of 1938) and also to include the Government and a 
provident society as defined m Part JII of the said Act ^ 

8 ‘‘Member*’ has been defined to mean a member of the Life Insur¬ 
ance Corporation of India appointed thereto by the Central Government 

9 ‘'Prescribed” has been defined to mean prescribed by rules under 
this Act, I <f, the rules made by the Central Government in accordance with 
section 48 of this Act but the term should not include to mean the power t(j 
make regulations by the Gorporaiion under section 49 of the Act 

10 “Tribunal” has been defined to mean a tribunal constituted by 
the Central Government for the purposes of the Act m accordance with 
section 17 of the Act 

The definition of words and expressions used in this Act has not been 
fiiven exhaustively and hence m subjection (10) of this section, it has been 
provided that the words and expressions which have not been defined m 
this Act must be given the same meanings respectively as assigned to them 
in the Insurance Act. 1938 Thus, the words, such as, “auditor , “actuary**, 
“controller” although used in this Act and not defined in this section should 
be given the meaning as defined in (he Insurance Act, 1938 

CHAPTER H 

EstabHabinent of Life Insurance Corporation of India 

3 (1) With effect from such date as the Central Govern¬ 
ment may, by notification in the official Gazette, 
#Rd^Ircon*oS"on appoint, there shall he established a Corporation 
of Life irjuitcfe called thc Life Insurance Corporation of India 
CoipeiatioQ of 
lodia 


I For dtfimiioo of insurer m the Icfuttxxe under section 65 of He laid Act at pa^e 

Act /rr^ofc 5w:der»e«K?o2at page 16 
tvfra and cf ptoTident see cty, lioie 4 
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(2) The Corporation shall he a lody corporate having per¬ 
petual succession and a common seal with power, subject to the 
provisions of this Act, to acquire, hold and dispose of property, 
and may by its name sue and be sued 

Sub-section (I) lays down that there shall be established a Corporation 
of the name of Life Insurance Corporalion of India and for the purpose 
gives the power to the Central Government to appoint a date from when 
such Corporation is deemed to be established The Corporation ushered 
into existence on and from 1st September, 1°56, as that is the date which the 
Central Covernment has appointed by Notification inofficial Gazette as 
envisaged herein^ 

Sub section (2) invests the Corporation so established with corporate 
powers, I e , It becomes a juristic person distinct from its members composing 
It having perpetual succession and a common seal and with power to 
acquire, hold and dispose of the property subject to the provisions in this 
Act and It can sue in its name or be also sued Dy others 

4 (1) The Corporation shall consist of such number of 
persons not exceeding fifteen as the Central Govern- 
the Cotpmauo””^ “ent may think fit to appoint thereto and one of 
them shall be appointed by the Central Government 
to be the chairman thereof 


(2) Before appointing a person to be a member, the Central 
Government shall satisfy itsell that that person will have no such 
financial or other interest as is likely to affect prejudicially the exer¬ 
cise or performance by him of his functions as a member, and the 
Central Government shall also satisfy itsell from time to time with 
respect to every member that he has no such interest, and any 
person who is, or whom the Central Government proposes to 
appoint and who has consented to be, a member shall, whenever 
required by the Central Government so to do, furnish to it such 
mformation as the Central Goveniment considers necessary for the 
performance of its duties under this sub-section 

(3) A member who is in any way directly or indirectly inter¬ 
ested in a contract made or proposed to be made by the Corpora¬ 
tion shall, as soon as possible, after the relevant circumstances have 
come to his knowledge, disclose the nature of his interest to the 
Corporation , and the member shall not take part m any delibera¬ 
tion or discussion of the Corporation with respect to that contract 

SrjfOPSlS 


\ Object end scope 

2 Poetefs of the Cenitcl Ccietmett 

S Duties of the Central CciertneTt 

4 Duties of a member 

5 Term of o^ce of members 

6 Resi^tion of members and the 

Chairman 


7 Cessation of membership 

8 Rmcvol of a member 

9 Filling up of cosiol vcconus 

among mtrnbers 
\0 Fees of members 
U Travelling and daily allcaonte 


1 Stt Notification No S R O I'-oT, daitd 
SOthAvgWt JCie in the cj Irdta, 


raJMwdjrsi), JC'S pgjj jj 
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1 Object and scope —Tiic object of tJic Bccuon is to lay down the 
procedure for conjiitutinj, the Corporation In tins regard, the Central 
G ovcmmcnl has l)ccn empowered to 'ippoint members thereto not exceeding 
fifteen in number and also to appoint the Chairman thereof In appointing 
s”ch members, the Central Government Im also been invested with certain 
d'Uics bub-scction (3) also imposes certain duties on the members who 
Tjusi perform them The scope of the section does not go beyond the 
powers nnd duties of the Central Goternment and the duties of the members 
appointed or to be appointed to the Corporation 

2 Powers of the Central Government ~-Sul«ct,tion (I) enjoins that 
t be Corporation must consist of not more than fifteen members The decision 
whether such number should be fifteen or less or who is to be appointed a 
member rests on the discretion of the Central Government The Chairman 
of the Corporation has also to be appointed by the Central Govermnent 
Thus, the constitution of the Corporation will be of members not exceeding 
fifteen in number of which one must be a Chairman 

3 Duties of the Central Government —Sub'section (2) enjoins 
certain duties on the Central Oovernment before it exercises its discretion 
m appointing a person to be a member These duties are imposed before 
It appoints a member and also extend to after the appointment is made 
It must satisfy itself before the appointment is made that the person to be 
appointed as a member must not posse s any financial or other interest as 
may likely affect prejudicially the exercise or performance by him of his 
functions as a member , and after such appointment, it must also satisfy 
occasionally with respect to every memwr so appointed that be has no 
such interest 

4 Duties of a member—The duties imposed on a member of the 
Corporation, whether he is appointed or proposed to be appointed or he 
has given his consent to become a member# are that he must furnish to the 
Central Government such information whenever such Government requires 
him to 80 furnish, but such information or informations must relate to his 
financial or other interest as would prejudicially affect the performance of 
his duties as such member What information or informations would be 
necessary for the Central Government to come to a decision about his 
interest as prejudicially affecting his duties as a member would rest on the 
discretion of the Central Government 

The other duties imposed upon the member as envisaged m sub-section 
(8) of this section are that (0 he must disclose the nature of his interest to 
the Corporation when he is m anyway directly or indirectly interested in 
a contract made or proposed to be made by the Corporation Such disclo¬ 
sure of his interest must be made so soon as the relevant circumstances regard¬ 
ing the said contract have con e to his knowledge , and (ii) he must not take 
part in any deliberation or discussion of the Corporation with respect to 
that contract 

Even if the interest belongs to him beneficially or as a tn stee for othen, 
the member must disclose that interest* The provisions also serve as a 
safeguard against possible bias of the member concerned m influencing his 
decision m the matter * 


■Jr 


1 See T R Pratt Ltd v M T, Lid , (1938) 2 Comrate seeders 299 and SOO of the 

V Q 159, Compaiues Act, ]956, 
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5 Ter n of o‘H'e of membera —\a offi-tal tnembir shall hold office 
during the pleasure of the C niral Gomnnaent but a non-official shall hold 
office for a p-noi of two years or a shorter period than two years as will 
be speciBed in the order of appointment and an outgoing member shall be 
eligible for re appointment 

6 Resignation of members and tbe Chairman —The Chairman or 
any msmo r nai ihe dis^retioi to resign but his resignation should be 
in writing under his hand and addressed to the Central Government His 
resignation will take effect from the date on which it is accepted by the 
Central Govcrnment> or on the expiry of iO days from the date of resignation, 
whichever is earlier 

7 Cessation of membership —A member shall cease to be a 
member of the Corporation when he absents himself from three consecutive 
meetings of the Gotpotation without its leave 

8 Removal of a member —A member can be removed from his 
office by the Central Government if it is of the opinion that he has so 
flagrantly abused in any manner his position as a member as to render his 
coniinuance as a member detrimental to the public interests but before 
such removal he must be given a reasonable opportunity showing cause 
against his removal 

9 Filling up of casaal vacancies among members >-In case of any 
vacabey occurring in the office of a member by reason of his death, resigna¬ 
tion or removal or otherwise, the Genual Government may appoint any other 
person to act in his place 

10 Fees of members—>A member who is not a whole-time officer of 
the Corporanon or an officer of the Central Government, shall be paid fees 
by the Corporation as follows 

(а) for attending meetings of the Corporation— Rs 100 for each 

meeting, 

(б) for attending meetings of the Executive or 

Investment Committee of the Corporation— Rs 25 for each 

meeting , 

(«) for attending meetings of any other Committee— Rs 20 for each 

meeting 

n Travelling and daily allowance—Every non official member 
shall be entitled to— 

(а) travelling allowances forjoumrys performed by him m connec¬ 

tion with the work of the Corporation at the rates admissible to 
officers of the first grade in the service of the Central Govern¬ 
ment and while travelling by rail, he shall be entitled to travel 
by air-conditioned accommodation, if such accommodation is 
available , 

(б) daily allowances for halts on duty at the maximum rate admis¬ 

sible to an officer of the first grade m the service of the Central 
Government 

The travelling and daily allowances of an official member shall be 
governed by the rules applicable to him for journeys performed on official 
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^uty » and in case such official member IS not m th* service of the Corpora 
Ciofli the i^ter shall make necessary reimbursement to the authority cmploy 
mg Such official * 

5 (1) The original capital of the Corporation shall be five 
Capital of the crores of rupees provided by the Central Govern 

Gjrporation ment after due appropriation made by Parliament 
by law for the purpose, and the terms and condi¬ 
tions relating to the provision ol such capital shall be such as may 
be determined by the Central Government 

(2) The Central Government may, on the recommendation 
of the Corporation, reduce the capital of the Corporation to such 
extent and m such manner as the Central Government may deter¬ 
mine 

The original capital of the Ck>rporation shall be five crores of rupees 
which Will be provided by the Central Government The terms and condi¬ 
tions of such capital shall be determined by the said Government It will 
have power to reduce the capital on the recommendation of the Corporation 
but the extent and the manner m which su(,h capital is to be reduced may 
also be determined by the Central Government 

CHAPTER III 

Fnnctions of the Corporatioa 

6 (1) Sulyect to the rules, if any, made by the Central 

Government in this behalf, it shall be the general 
Funtuflosofthe duty of the Corporation to carry on hie insurance 
Corporatwo busmess, whether in or outside India, and the 

Corporation shall so exercise its powers under this Act as to secure 
that life insurance business is developed to the best advantage of the 
community 

(2) Without prejudice to the generality of the provisions 
contained in sub section (1) but subject to the other provisions 
contained in this Act, the Corporation shall have power— 

(a) to carry on capital redemption business, annui¬ 
ty certain business or re-jnsurance business in 
so far as such re-iasurance busmess appertains to 
life insurance busmess , 

(/}) subject to the rules, if any, made by the Central 
Government m this behalf, to invest the funds 
ol the Corporation in such manner as the 
Corporation may think fit and to take all such 
steps as may be necessary or expedient for the 
protection or realisation of any investment, 
including the taking over of and administering 
any property offered as security for the invest¬ 
ment until a suitable opportumiy arises for its 
disposal, 


1 Set Rule* 3 to 9 tite Ipiuraocc Cofpo«eioa Rule* 1956 
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(c) to acquire, hold and dispose of any property for 

the purpose of its business, 

(d) to transfer the whole or any part of the life insu¬ 
rance business carried on outside India to any 
other person or persons, if in the interests of 
the Corporation it is expedient so to do , 

(e) to advance or lend money upon the security of 

any movable or immovable property or 
otherwise, 

(/) to borrow or raise any money in such manner 
and upon such security as the Corporation may 
think fit, 

(g) to carry on either by itself or through any subsi¬ 

diary any other business in any case where 
such other business was being carried on by 
a subsidiary of an insurer whose controlled 
business has been transferred to and vested lU 
the Corporation under this Act, 

(h) to carry on any other business which may 

seem to the Corporation to be capable of being 
conveniently earned on in connection with its 
business and calculated directly or indirectly to 
render profitable the business of the Corpora¬ 
tion 


(i) to do all such things as may be incidental or 
conducive to the proper exercise of any of the 
powers of the Corporation 

(3) In the discharge of any of its functions the Cojporatfon 

shall act so lar as may be on business principles 

srjfopsis 


1 Object and scope 

2 Methods of merparating a Cor 

poration 

3 Public Corporations and public 

companies 


4 Ctvxl diipf cf C*rpcTeiioa 

Vs ccxry on 
€ sj CsTpsratvsn 


1 Object and scope—1 he iwo^oM_ 

afiifmauvely determines what shall brtjt 

the stated functions confer on if- OnaraSa: ^ zazsSi' ="''C 

Site to the altamment thereof, ^ it- C 

Corporation to those conferred, ^ " 

Act powen 
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scction^^rc^morc Gorporatio/i is envisaged under this 

TaTmJ «a=r “l rtt "«”"=«'> ■"'d-f <'■>: Compan.y Act After 

rna nlvlffc m7, r^^ Corporation, namely, to carry on 

«hcr Lna.ons Jndta, .t al.o confert certain 

deBmnn thoTfi.re,, t “> <«> >uf«cction (2) and after 

powcrs^nmely,— conferj on tlie Corporation the following 


(i) power to do whatever it is necessary to do with a view to the 
attainment of the functions staled in this section , 


(li) power to do wliatevcr else may fairly be recorded as incidental 
to and consequential on tlic stated functions » and 

(«t) power to do such other things as it is allowed to do by this 
Act 


This section “states afllrmatively the ambit and extent of vitality and 
power which by law are given to the Corporation’* and although it 
does^^not negatively state that “nothing shall 1 e done beyond that ambit/* 
yet no attempt shall be made to use the corporate life for any other purpose 
than that which is so specified 


In Eastern Counties Rly v Hawket* Lord Cfanv\orth, L C» observed 
thus “It must, therefore, be now considered as well-settled doctrine, that 
a company incorporated by Act of PaThament for a special purpose cannot 
devote any part of its funds to objects unauthorised by the terms of its 
incorporation, however desirable such application may appear lo be 


2 Methods of socorporatiog a Corporation -^Jd England, Parlia¬ 
ment may incorporate a Corporation in one of the following ways, namely, 
(I) by a private or local Act, <2) by a special or public Aei, or (-funder 
a generil public Act, by registration m compliance wnh statutory require¬ 
ments 

Incorporation of public utilities, such as canals, railways or iranspo^, 
cas, water, electricity enterprises is done by the Best method, the 
incorporation of enterprises of national importance is done by the second 
method and such a Corporation is known as a Public Corporation » and the 
third method IS used to form bu^>mcss Corporation m the private sector of 
business this is done by the Registrar of Companies by virtue of the power 
conferred on him through i Sv.mg a ccrtifioate of registration under the 
Companies Act, such Corporations are knoan as the registered Companies® 
The Life Insurance Corporation of India has been incorporated by the 
second method aforesaid as this Act incorporates enterprise of life insurance 
business being nationalised and has been charged with the management of 
that nationalised industry and to have monopolistic tradin g rights thereon 

3 Public Corporations and Public Companies —Public Corporations 
must not be confused with Public Companies although both have some 
features common to them The characteri^ics of a 1 ubljc Corporation have 
been described by Denning, L J , thus 

‘ A Public Corporation w a statutory Corporation of a kind compara 
lively new to English law It has many of the qualities which belong to 

1 See fy Natlicajr Carnap end IranCo » Atlerniy-Ctntrel A C 16S> />/f 

V JxteAe (1875) L. R 7 H L. €53 at lord Halsbury Lc 
p 670 fer Lord C^rn Z< C Matso 2 H L C J3l at p 48 

Alinr/uy-Ctntrel \ Cftai Eosinn Rly (1880) 3 Falmcj-s Company Law 20th Ed pp 

5 App Cas 473 London County Couaett 779 780 



THE LIFE INSURANCE CORPORATION ACT 


947 


S 61 

Corporations of other hinds to which wc arc accustomed It has. for instance, 
defined pouers which it cannot exceed, and it is directed by a group of men 
whose duty it is to see that those powers are properly used It may own 
proocriy. carry on busmcs«!, borrow and lend money, just as any other 
Corporation mny do, so lon^, ns it keeps wiiiim the bounds which Parha- 
tnent has set liut the significant difTcrcncc m this Corporation is that there 
are no shareholders to subst-ribe the capital or to have any voice in us 
affairs The money which the Corporation needs is not raised by the issue 
of shares, but by borrowing , and its borrowing is not secured by debentures 
but IS guaranteed by the treasury If it cannot repay, the loss falls on the 
Consolidated I und of the United Kingdom, that is to say, on the tax-payer 
There are no shareholders to elect the directors or to fix their remuneration 
There arc no profits to be made or distributed The duty of the Corporation 
is to make revenue and expenditure balance one another, taking, of course, 
one year with another, but not to make profits If it should make losses 
and be unable to pay its debts, its property is habit to execution, but u is not 
liable to be wound up at the suit of any creditor The tax-payer would, 
no doubt, be expected to come to us rescue before the creditors sttpped in 
Indeed, the tax payer is the universal guarantor of the Corporation 

“The Public Corporation can be compared to a large public company, but 
It has no shareholders, and us profits are not distributable to private persons, 
they are ‘ploughed back’ into the enterprise The Public Corporation is 
responsible to the Government and so far as ns policy decisions arc concern¬ 
ed, through a ‘parent’ Minister to Parliament 

4 General duty of Corporation —The general duty of the Corpora¬ 
tion as enjomed in sub section (t) of ihis section is to carry on life insurance 
business subject to the rules, if any, made by the Central Govcrnineni m 
this behalf and to secure to develop that business to the best advantage of 
the community In discharging such duties, the Corporation has to conduct 
itself, as far as practicable, on business principles 

5 Other businesses Corporation permitted to carry on —Clause (a) 

of sub-section (2) permits the Corporation to carry on other businesses other 
than life insurance business, particularly, such as, (1) capital redemption 
business, (2) annuity certain business, or (3) re insurance business appertaining 
to life insurance business ® 

But clauses (g) and (h) of sub-section (2) permits the Corporation to 
carry on— 

(i) either by itself or through any subsidiary any other business 
in any case where such other business was being earned on 
by a subsidiary of an insurer whose controlled business has 
been transferred to and vested in the Corporation under this 
Act, and 


(«) any other business which may seem to the Corporation to be 
capable of being conveniently carried on m connection with 
us business and calculated directly or indirectly to render 
profitable the business of the Corporation 


5 Powers of Corporation - Clauses (t) to {{) of sab •cclion (2) invests 
the Corporation vtith crtlain Funicular powtis mentioned therein and 
claase (i) of the .aid »ab-seclion invests n with general powers incidental to 


I TamUn v Honno/orJ {1«501 1 P 18 
atp 22 


ra1ofTsCcnj8i> lav 2CthEd,p782 
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those particular powers The particular powers with which the Corporation 
IS invested arc— 

(t) to invest the funds of tie Corporation subject lo the rules made 
by the Central Government and as the Corporation would 
deem fit t 

(u) to take all necessary steps for the protection or rcali'ation 
of any investment including power to take over and administer 
the property offered as security until it is disposed olj 

(»«) to acquirci hold and dispose of any property! 

(*p) to transfer the whole or any part of ils life insurance business 
carried on outside India to any other person or persons , 

(p) to advance or lend money upon the security of any movable or 
immovable property or otherwise , and 

(ri) to borrow or raise any moneys in such manner and upon such 
security as the Corporation may think fit 

The general power of the Corporation is to do all such things as may 
be incidental or conducive to the proper exercise oi any of the powers of 
the Cotporation These incidental fowers are not to be treated as separate 
powers, complete in themselves, but should be treated os incidental to the 
powers of the Corporation specified m this section and must be used only 
for the purpose of carrying out these powers These powers may, amongst 
others, include the powers— 

(t) to bring actions and take proceedings, 

(fi) to compromise suits and disputes, 

(dr) to have a banking account, 

(rp) to employ agents , 

(p) to pay bonuses and pensions to employees » 

(d) to open agencies , 

(nr) to make contracu for purchase of supply , 

(pwr) to purchase or take on lease stores , 

and such like powers What powers should be treated as incidental or conse 
qucnlial on the powers specified must depend upon the facts and circum* 
stances of each case and in this regard no generalisation of such powers can 
be made 


chapter IV 

Tranafer of existing Life Insurance business to the Corporation 


7 (1) On the appointed day there shall be transferred to 
TrsrafCTofaBnj and vestcd jn the Corporation all the assets and 
snd j>abi!u«esof liabihtjes appertaining to controllcd busiHcss of all 

carryW oo «>n- iDSUrexS 
trolled bmuteti 
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those particular powers The particular powers with which the Corre " 

IS invested arc— 

,, ♦ 

(0 to invest the funds of tfe CorforatioD subject to tbe rules l 

by the Central Government and as the Corporation ^ 
deem fit $ ^ 

(«) to take all necessary steps for the protection or rcah at ^ 
of any investment including po^\er to lake over and adminis 
the property offered as security until it is disposed oi j 

(*i0 to acquire# hold and dispose of any property # 

(tp) to transfer the whole or any part of us Ufe insurance business 
carried on outside India to any other person or persons , 

(e) to advance or lend money upon the security of any movable or 
immovable property or o&erwise , and 

(t^ to borrow or raise any moneys m such manner and upon such 
security as the Corporation may think fit 

The general power of the Corporation is to do all such things as may 
be incidental or conducive to the proper exercise ol any of the powers of 
the Cotporation These incidental powers arc not to be treated as separate 
powers# complete in themselves, but should be treated as incidental to the 
powers of the Corporation specified m this section and must be used only 
for Che purpose of carrying out these powers These powers may, amongst 
others, include the powers— 

(0 to bring actions and take proceedings, 

00 to compromise suits and disputes , 

0»0 to have a banking account» 

Or) to employ agents , 

(v) to pay bonuses and pensions to employees , 

(w) to open agencies , 

(p«) to make contracts for purchase of supply » 

(k«) to purchase or take on lease stores , 

and such like powers What powers should be treated as incidental 
qucDlial on the powers specified must depend upon the facts ar 
«ances of each case and m this regard no generalisation of such 
be made 


chapter IV 

Transfer of existing Life Insurance business to tbe Corpon. 

7 (1) On the appointed day there shall be transferred 
TtsnsferofsiiKU and Vested jn the Corporation alJ the assets at 
»nd i.abihiiciof habihties appertaining to controlled business ofal 

exutiBS joiUftn __ * 

CBrryins on con* iQSUrerS 
trolled busuieti 
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4 Assets of foreign msacers Ueld iq trust to vest free froos 
such trust—Under sub-scctioa(6‘of sbuioi27 of the Insurance Act, l°38, 
foreign insurers have to keep their assets in India except foreign assets 
held outside India m trust which vests m trustees Iniia By virtue of 
sub section (3) of this section, such assets of foreign insurers held in trust 
shall vest in the Corporation free from such trust Moreover, any other 
assets held m trust for the benefit of policy-holders should also vest in the 
Corporation free from the said trust 

8 (1) Where an. insurer whose controlled business is to 
be transferred to and vested in the Corporation 
prtiidcot superan- Under secciOH 7, has established a provident or 
superannuation fund or any other life fund for the 
benefit ol his employees and constituted a trust m 
respect thereof (heremaiter in thia section referred to as an existing 
trust), the moneys standing to the credit of any such fund on the 
appointed day, together with any other assets belonging to such 
fund, shall, subject to the provisions ol sub*section (2), stand trans¬ 
ferred to and vest m the Corporation on the appointed day free 
from any such trust 

(2) Where all the employees of any such insurer do not 
become employees of the Corporation under section 11, the moneys 
and other assets belonging to any such fund as is rcierred to in 
sub-section (1), shall be apportioned between the trustees of the fund 
and the Corporation in the prescribed manner , and in case of 
any dispute regarding such apportionment, the decision of the 
Central Government thereon shall be final 

(3) The Corporation shall, as soon as may be after the 
appointed day, constitute in respect of the moneys and other 
assets which are transterred to and vested in it under this section 
one or more trusts having objects as simifar to the objects of the 
existing trusts as in the circumstances may be practicable 

(4) Where all the moneys and other assets belonging to an 
cxistmg trust are transferred to and vested m the Corporation 
under this section, the trustees of such trust, shall, as from the 
appointed day, be discharged from the trust, except as respects 
things done or omitted to be done before the appointed day 

STjfOPSlS 


\ Object and scojie 3 Carjtaratton to constitute trust 

2 Partial vesting of certain trust 4 Discharge of transfers 

funds 


Object and scope—This section was not origmally m the Bill 
but was imroduced by the Select Gommittee Its object and scope can be 
gathered from the report of the Select CommiUec It observed thus “Tbf* 
Committee feel that where an insurer has established a provident funrf 
superannuation fund or any other fund for the benefit of lU employees anA 
constituted a trust, the moneys standing to the credit of any sucif fund m 
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Subsection (3) releases any such assets subject to any trust under 
section ;7 (6) of the Insurance Act, 1938, or to any other trust for the benefit 
ot policy-holders free from such trust In inserting sub-section (3), the Select 
Committee observed “The Committee feci that since Government will 
not stand guarantee, there is no longer any necessity for any such trust as 
IS referred to in section 27 (6) of the Insurance Act " 


Under the Act, the insurer as such did not vest in the Central Govern 
ment It was only the management which vested in the Central Govern¬ 
ment Where a suit was instituted on 20tfa April, 1956, against an insurance 
company whose management of business was taken over by the Custodian 
appointed under the Life Insurance (Emergency Provisions) Act, 1956, 
Union of India was not a necessary party and as such notice under section 80 
of the Code of Civil Procedure for the purpose of suing the Union was not 
required ^ 


2 What the assets of the controlled business of insurer to 
include ?—The assets appertaining to the controlled business of an insurer 
must include— 


(i) all rights and powers appertaining to his controlled business, 

(»} all property, whether movable or immovable, appertaining to 
the said business including— 


(fl) Cash balances, (i) reserve funds, (e) investments, (d) 
deposits, and (r) all other rights and interests in and 
arising out of such property as may be m the possession 
of the insurer, 


(m) all books of account or documents relating to the controlled 
business of the insurer, and m relation to a composite 
insurer , 


(a) that part of the paid-up rap.tal of the imurer or asjet, 
^ reptelenttns such part which haj or have been allocated to 
the controlled business of the insurer in accordance with the 
rules Sadrm this behalf, ... as per rule 18 of the Life 
Insurance Corporation Rules. 1956 , and in relation to a 
Government , 


(vS the amount lying to the credit of that business on the appointed 
^ ^ day, « • , 1st September, 1956 


3 What the liabilities of the controlled business to include ?— 
The Labilities appertaining to the controlled business of an insurer must 
m elude— 

(i) all debts of whatever kind then existing , 


(ii) all liabilmcs of whatever kind then existing , and 
(»»■) all obligations of whatever kind then existing , 

all such debts, liabililits and obligations must be appcrlaming lo the con 
trolled business of the insurer 


t fi yir l s £lJ,C6C.\V N 774 
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4 Assets of foreiga insurers held in trust to vest free from 
such trust—Under sub section (6* of seuioi 27 of the Insurance Act, 
foreign insurers have to keep their assets in India except foreign assets 
held outside India in trust which vests m trustees India By virtue of 
sub-section (3) of this section, such assets of foreign insurers held in trust 
shall vest in the Corporation free fronn such trust Moreover, any other 
assets held in trust for the benefit of policy-holders should also vest in the 
Corporation free from the said trust 


8 (1) Where an insurer whose controlled business is to 
be transferred to and vested in the Corporation 
Provident superan- under Section 7, has established a provident or 
Etundr"* superannuation fund or any other life fund for the 

benefit of hts employees and constituted a trust in 
respect thereof (hereinatter in thij section referred to as an existing 
trust), the moneys standing to the credit of any such fund on the 
appointed day, together with any other assets belonging to such 
fund, shall, subject to the provisions ot sub-section (2), stand trans¬ 
ferred to and vest in the Corporation on the appointed day free 
from any such trust 

(2) Where all the employees of any such insurer do not 
become employees of the Corporation under section 11, the moneys 
and other assets belonging to any such fund as is reierred to in 
sub-section (1), shall be apportioned between the trustees of the fund 
and the Corporation in the prescribed manner , and in case of 
any dispute regarding such apportionment, the decision of the 
Central Government thereon shall be final 

(3) The Corporation shall, as soon as may be after the 
appointed day, constitute m respect of the moneys and other 
assets which are translerred to and vested in it under this section 
one or more trusts having objects as similar to the objects of the 
existing trusts as in the circumstances may be practicable. 

(4) Where all the moneys and other assets belonging to an 
existmg trust are transferred to and vested m the Corporation 
under this section, the trustees of such trust, shall, as from the 
appointed day, be discharged from the trust, except as respects 
dungs done or omitted to be done before the appointed day, 

SIMOPSIS 


1 Objttt anil scopt 3 Corpotalion to constitute trust 

2 Partial vetting of certain trurt 4 Discharge of transferr 

funds 


1 Object and scope—This section was not originally m the Bill 
but was introduced by the Select Committee Its object and scope can be 
gathered from the report of the Select Coramuiee It observed thus -‘tK 
Cornmittce feel that where an insurer has established a provident fnnH 

supeTannuaXion fund or any other fund for the bencBt of m employees a^^^^ 
constituted a trust, the moneys standing to the credit of any suc^ fund m 
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™ who have become the employees of iHc Corporauoft 

Tnr..‘« Yr Corporation and the Corporation may constitute one or 

more uusts with similar objCots m respect of such traaaferred funds •’ 

2 Parttal vesting of certaitt trust funds—Any existing trust funds 
oi tne nature of provident, iupcraimuation or life fund for the benefit of 

ne employees of tiio insurer whose controlled business nas vested in the 
corporation also stands transferred and vested m the Gorparauon on. Ist 
beptember, 19o6, free from trust except the trust fund of those employees 
wfjo do not become employees of the Corporation under section U of the Act 
vVnere such a truU fund Vlas founded for the benefit of employees, some of 
•whom have become the employees ortbc Corporation by virtue of section U 
and some have not so become its employees, the moneys and assets belonging 
to such a fund must be apportioned between the trustees of the fund and 
the Corporation m the prescribed mannerand any dispute arising in such 
apportionment has to be decided by the Central Government and its decision 
thereon has been made final 

3 Gorporatton to constitute trust —A duty has been imposed on 
the Corporation by sub'section (3) to constitute one or more trusts, whose 
objects should be similar to the original trust, of the moneys and assets of 
the said fund transferred to and vested in the Corporation m the manner 
aforesaid Such trust has to be constituted wiibm a reasonable time from 
the date of us vesting 

4 Discharge of trustees —On and from the date of vesting of the 
said tvust fund or a portion thercofi as the case may be, m the Corporation, 
the trustees of the said fund are discharged from the trust or a portion of 
u, as the case may be, except what they have done or have omitted to do 
before the said date of vesting 

9 (1) Unless otherwise expressly provided by or under 
this Act, all contracts, agreements and other instru- 
GenwiV cStrt jjients ol whatever navuie subsisting or having effect 
SoStanf "" immediately before the appointed day and to which 
^hosc controlled business nns been tmns 
ferred to and vested in the Corporation is a party or which are 
in favour of such insurer, shall in so far as they relate to the con¬ 
trolled business of the insurer be of as full force and effect against 
orin favourofthe Corporaiioii, as the cast may be, and maybe 

enforced or acted upon as fully and effectually as if, instead of 
the insurer, the corporation had been a party thereto or as if they 
hid been entered into or issued in favour of the Corporation 

(2) If on die appointed day any suit, appeal or other legal 
proceeding ol whatever nature is pending by or against an insurer, 
then, in so far as it relates to Ins controlled business, it shall not 
abate, be discontinued or be in any way prejudicially affected by 
reason of die tr uisfcr to the Corporation ot the business of the 
Insurer or ol mydiing done under this Act, but the suit, appeal 
or other proceeding may be continued, prosecuted and enlorccd 
by or against the Corporation 

srwests 


1 Objttt end scoj4 

2 CtiUrciis^agntnunls, ite, tuft 

iiKuii to rtvuAa vt /jUJ fom 


3 Ptaduig iuU, or othtr 

Ugdpraittdt’igt aol to oiolt 
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1 Object and scope —The object of the section is to put the Corpo¬ 
ration into the shoes of the insurer whose controDed businea or any Pt^ j' 
thereof has vested in the Corporation m respect of that insurer s controlled 
business regarding his rights and obligations with respect to any contract/ 
agreement, or other instrument of whattvet nature or with regard ^ any 
suit, appeal or legal proceeding vts a-Bts that insurer in respect of the said 
controlled business and any policy-holder or any other person The effect 
of vesting is that the Corporation is substituted in the place of the insurer 
whose controlled business has so vested m the Corporation, as if the contracts/ 
agreements or other instrument subsisting at the date of the vesting arc 
between the Corporation and that other party unless otherwise expressly 
provided by or under this Act 

3, Gontracta, agreements, etc , sabslating to remain in full force 
—Sub-section (1) provides that all contracts, agreements and other insttu- 
mcau of any kind subsisting at the date of vetting shall remain m full 
force and effect against or in favour of the Corporation* as the case may be 
They may be enforced or acted upon as fully and effectually by or against 
the Corporation as if the Corporation had been a party to the said contracts* 
agreements or instruments or as if they had been entered into or issued )n 
favour of the Corporation But this sub-section has to be read subject to 
any provisions expressly providing otherwise by or under this Act Such 
express provisions may be found m sections II* \4 and 15* 

3 Feadiag suit, appeal or other legal proceedings not to abate — 
Subsection (,2) provides chat no suit* appeal or legal proceeding pending 
at the date of vesting shall abate or be discootmued by reason of sutm transfer 
and vesting, neither will it be m any way prejudicially affected thereby but 
the said suit, appeal or other proceedings may be continued* prosecuted and 
enforced by or against the Corporation In the place of the insuier whose 
controlled business has stood transferred to, and vested jn, the Corporation* 
the latter should be substituted either as plaintiff or defendant or as petitioner 
or opposite party, as the case may be 

10 (1) For the removal of doubt, it js hereby declared 
that in any case where an insurer whose controlled 
composue business has been transferred to and vested in the 

Corporation under this Act is a composite insurer, 
the provisions of the preceding sections shall only apply to the 
extent to which any property appertains to his controlled business 
and to rights and powers acquired, and to debts, liabilities and 
obhgations incurred, and to contracts, agreements and other 
instruments made by the insurer for the purposes of his controlled 
business and to legal proceedings relating to those purposes, and 
the provisions of those sections shall be construed accordingly 

(2) The Central Government may, by rules made lu this 
behall, provide—• 

(a) for the determination of the question whether 
any property appertains to his controlled busi¬ 
ness or whether any nghts, powers, debts, 
liabiUties or obligations were acquired or 
incurred, or any contract, agreement or other 
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instrument was made by the fnsurer for the 
purposes of his controlled business or whether 
any documents relate to those purposes , 

(6) for the allocation of the paid-up capital or assets 
representing such paid up capital, as the case 
may be, between the controlled business of the 
insurer and any other business , 

(c) for substituting for any agreements entered 
into by any insurer partly for the purposes of 
his controlled business and partly for other 
purposes separate agreements in the requisite 
terms and tor any apportionments and indem¬ 
nities consequent thereon , 

(d) for the severance of leases comprising property 
of which part only is transferred to and vested 
m the Corporation by virtue of this Act and 
for apportionments consequent on such sever¬ 
ance , 

(e) ior the apporuonment and the making of 
hnancial adjustment with respect to any debts, 
liabilities or obligations incurred by any such 
insurer partly for the purposes of his controlled 
business and partly for other purposes and for 
any necessary variation of mortgages, and 
encumbrances relating to such debts, liabilities 
or obligations , 

. ' (f) for the apportionment of the moneys and other 

< assets belonging to any provident or super¬ 

annuation fund or any other like fund to which 
the provisions of section 8 do not apply bet¬ 
ween persons employed m connection with thef 
1 > controlled business of an insurer and other 

persons, 

(gj for any other matters supplementary to or 
consequential on the matters aloresaid for 
which provision appears to be necessary or 
expedient 

(3) All rules made'under this section shall be laid for not 
less than thirty days before both Houses of Parliament as soon as 
possible after tliey are made, and shall be subject to such modifi¬ 
cations as Parhament may make during the session in which they 
are so laid or the session immediately following 

(4) Where at any time before’the expiration of six months 
from the appointed day a question has arisen under this section 
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or under any rules made thereunder as ta whether any property 
IS or was held or u»ed by the insurer for the purposes oi^his con- 
irolled business, the question shall be reterred to the Tribunal for 
decision. 

srj^opsis 

1 Aj>pltcabihty, objtct and seopt 5 

2 Power 0 /Central Government to 

make rules tn respect of eompo-^ 6 
site insurer 

3 Valuation and apportionment of 7 

^ provident fund^ etc 

4 Allocation of paid-up capital 

1 AppUcabihty, object and scope —The provisions of this^ section 
apply only to a composite insurer whose controlled business has been 

transferred to and vested in the Corporation in accordance with the provi* 

sions of the preceding sections 7, 8 and 9 

Its object 19 to lay down expressly that those sections have to be 
applied to a composite insurer aforesaid to the extent of his assets and 
liabilities as appertain to the controlled business only and not to the assets 
and liabilities of his other insurance business Similarly, with regard to 
8 U]t, appeal or any legal proceeding if it concerns the controlled business of 
the composite insurer, it will not abate and the Corporation will be substitut¬ 
ed in the place of the said insurer, but if u concerns his other insurance 
business, the Corporation will have no connection therewith and the same 
will continue in the name of tUe insurer even after the date of vesting of hia 
controlled business in the Corporation 

But occasions may arise where it will be found that thci composite 
insurer's assets and liabilities, his contracts and agreements or instruments 
and documents are interlinked with the controlled business and other 
business and in such a case it will be necessary to determine which of the 
assets and liabilities, and what part of the contracts and agreements or 
instruments and documents relate to his controlled business and which or 
what part does not so relate but relate to his other business In determining 
the same it would further be necessary to apportion and adjust the assets and 
liabilities, to sever and substitute the contract and agreement, to apportion 
the moneys and assets of any provident or superannuation fund or any other 
like fund and to allocate his paid up capital between his controlled business 
and other business Sub-section ( 2 ) empowers the Central Government to 
make rules for the aforesaid purposes These rules, as provided m sub¬ 
section (3), have to be laid before both Houses of Parliament for modifications 
if to be made then in at all Sub section (4) confers on the Tribunal 
constituted under this Act, the absolute jurisdiction to decide the questions 
aforesaid, if they arise at any time before the. expiration of six months from 
the date of vesting, such questions having to be referred to such Tribunal 
for decision v i 

2 Power of Central Government to make rales In respect of 
composite insurer —Apart from the powers conferred on tlic Central 
Government by section 48 of the Act to make rules to carry out the purposes 
of the Act, sub section (2) of this section confers such powers on the Central 
Governrrent for specific purposes mentioned in clauses (fl) to (g) of the said 
subsection Sub-section (2) oi this section has to be read with sub-section (2) 

^ sub-scciion (2) of section 8 The specific purposes for' which 
tnc Central Government may make rules under this sub-section arc-^ ij 


ProJits from controlled business, 
meaning of 

**ProJits from other business**, 
meaning of 

‘'Relevant ‘ actuarial mvestiga- 
ttQns,» meaning of ^ 
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(0 for the dctcriamation of any of the following questions, namely,— 

(o) whether any property of the composite insurer appertains to 
his controlled business / 

(6) whether any Tights, powers, debts, liabilities or obligations 
were acquired or incurred for the purposes of his controlled 
business , 

(t) whether any contract, agreement or other instiujuent was 
made by the insurer for the purposes of his controlled busi¬ 
ness , or 

(<0 whether any documents relate to the purposes of his controlled 
business, 

(it) for the allocation of,*— 

(a) the paid-up capital between the insurer’s controlled business 
and any other business , or 

(A) the assets representing the paid up capital between his control 
led busiriess and any other business , 

(mO for the substitution of any agreements entered into by any 
insurer for the purposes of his controlled business and partly 
for other purposes, 

(m) for the apportionment of,— 

<0} any debts, h abilities or obligations incurred by any such 
insurer partly for the rurporcs of bis controlled business and 
partly for other purposes , or 

the moneys and other assets belonging to any provident or 
superannuation fund or any other like fund between persons 
employed m connection with the controlled business and 
other persons to which section 8 does not apply , 

(r) for the severance of, leases comprising property for which part 
only is transferred to and vested m the Corporation > 

(n) for any other matters supplementary to or consequential on the 

matters aforesaid where necessary or expedient so to do Thus 
in case of substitution of agreements, rules for making 
separate agreements m the requisite terms and for any apportion¬ 
ments and indemnities consequent thereon may be made 
So also in case of severance of leases, rules for apportionments 
consequent on such severance may be made Likewise, in case 
of appoTtionment of any debts, liabilities or obligations rules 
for any necessary variation of mortgages and encumbrances 
relating to them may also be made 

3. Valuation and apportiossncnt of provident fond, etc—Tbe 
assets of a provident or superanniation fvsd or any other like fund has to 
be valued at the market rate on the day of vesting of those assets on the 
Corporation, I e, 1st September, 1956 
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The apportionment of the said funds between the tiustceg of the funds 
and the Corporation has to be made in the following manner* namely,— 

(*) the moneys and other assets of any provident fund have to be 
apportioned in the proportion which the total of the amounts 
lying to the credit of the persons becoming employees of the 
Corporation bears to the total of the amounts lying to the 
credit of the persons who do not become employees of the 
Corporation * 

(u) the moneys and other assets of any superannuation fund have 
to be apportioned in the proportion which the liability of the 
fund in respect of the persons becoming the employees of the 
Corporation bears to a similar liability in respect of the 
persons who do not become employees of the Corporation, 
such liability to be ascertained on such basis as may be deter 
mined by the Corporation and approved by the Central 
Government , and 

(ut) the moneys and other assets of any other like fund shall be 
apportioned in the same principles as set out in item (t) or 
Item ( 11)1 as the case may be 

The aforesaid manner of apportionment of provident or superannuation 
fund or any other like fund shall apply to cases provided m sub*section (1) 
0 ! section B but the same manner of apportionment has also to be applied m 
cases provided m clause (/) of sub*section (2) of this section ^ 

4 Allocation of paid*up capital —The allocation of paid up capital 
or assets representing such paid up capital has to be detcrcimed as 
tollows 


(t) IQ case of an insurer entitled to receive compensation under 
Tart A of the First Schedule to the Act, the paid-up capital 
allocable to the controlled business shall be that proportion 
of the total paid up capital of the insurer which the annual 
average of the profits from the controlled business during the 
period covered by the relevant actuarial investigation bears 
to the total of such arnual average of profits Jvtv two times 
the annual average of the profits from other business during 
that period subject to the maximum amount not exceeding 
in any case, a sum ot rupees six lakhs > 
tti) in case of an insurer entitled to compensation under Part B 
of the First Schedule to the Act, such allocable paid up capital 
shall be the excess, if any, of the amount of liabilities of the 
insurer appertaining to bis controlled business m existence 
on 19th day of January, 1956, computed as at that date in 
accordance with the provisions of paragraph 4 of Part B of 
the Pint Schedule to the Act over the value of the assets of the 
insurer appertaining to his controlled business (excluding the 
paid up capital allocable to controlled business) m existence 
on 19ih day of January. 1956, computed as at that date m 
accordance with the provisions of paragraph 3 of Part n 
the hirst Schedule to the Act ® 


5 “ProBtsfrom cootroDed baamess,’* meaatag of—Tie 
Sion means the share of the surplus allocated to the shareholders as H 
cd m the abstracu prepared in accordance with Part II of the 
Schedule to the Insurance Act, 19C8, in respect of the relevant 
investigations Where an insurer has allocated to shareholders more 


1 II.10,L.I aaulet, 1SS& 
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5 per cent of any such surplus* he shall be deemed to have allocated 
only 5 pet cent of the surplus but when he has not so allocated or hw 
allocated less than per cent of any such surplus, he shall be deemed to 
nave allocated 3^ pet cent of the surplus to the shareholders 

6 “Profits from other boainess,** meanwg of—-The expression 
means the total of the profit less losses transferred to “Profit and Loss 
Account trom the fire, marine and miscellaneous insurance revenue 
accounts prepared m accordance with Form T* of the Third Schedule to the 
Insurance Act, 1938 

7 “Relevant actuarial investigations/' meaning of —The expression 
means such minimum number of latest actuarial investigations as at dates 
earlier than the 1st day of Januaey, 1956 (aoc betag less than two ra any case) 
would Ica/c the period intervening bctvrccn the dale as at which the 
actuarial investigation immediately preceding the first of such mvcstiga' 
lions was made and the date as at which the last of such investigations was 
made to be not less than four years ^ 

11 (1) Every whole-time employee of an insurer whose 
Transfer oi Controlled business has been transferred to and vest- 
service o( cx« ig ed in the Corporation and who was employed by 

emplavees of nuiH t tt , ^ , 

ers to the Corpora the msurer uhoUy or mamly in connection with 
his controlled business immediately before the 
appointed day shall, on and from the appointed day, become an 
employee of the Corporation, and shall hold hi» office thejem by 
the same tenure, at the same remuneration and upon the same 
terms and conditions and with the same rights and privileges 
as to pension and gratuity and other matters as he would have held 
the same on the appointed day, if this Act had not been passed, 
and shall continue to do so unless and until his employment in 
the Corporation is terminated or until his remuneration, terms 
and conditions are duly altered by the Corporation 

Provided that nothing contained in this sub-section shall 
apply to any such employee who has, by nonce in vvritmg given to 
the Central Government prior to the appointed day, intimated 
his intention ol not becoming an employee ot the Corporation 

/2) Where the Central Government is satisfied that for the 
purpose of securmg unilorraity in the scales of remuneration and 
the otlier terms and conditions of service applicable toemplo>ees of 
insurer whose controlled business has been translerrcd to, and vested 
in the ( orporation, it is nicessar) so to do, or that, m the interest ol 
the Corporation and its polic) holders, a reduction mthe remu¬ 
neration pavable, or a revision ol the other terms and conditions of 
service applicable, to emplojees or anv class oi them is called for, 
lilt Central Goveromciii may, nolvvuhstanding anything contained 
m suli-scciion (1), or ra the indusirial Dispulis Act, 1117, or m 
ati> oUier law, lor the time being in force, alter (whether by way 
nl ictiuctiou or otherwise) the remuneration and the other terms 
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and conditions of service to such extent and m such manner as it 
thinks fit I and if the alteration is not acceptable to any employee, 
the Corporation may terminate his employment by giving him 
compensation equivalent to three months* remuneration unless the 
contract of service with such employee provides for a shorter 
notice of termination. 

Explanation —The compensation payable to an employee 
under this sub section shall be in addition to, and shall not affect, 
any pension, gratuity, provident fund money or any other benefit 
to which the employee may be entitled under his contract of 
service. 

(3) If any question arises as to whether any person was a 
whole-time employee of an insurer or as to whether any employee 
was employed wholly or mainly in connection with the controlled 
business of an insurer immediately before the appointed day, the 
question shall be referred to the Central Government whos<* 
decision shall be final 

(4) Notwithstanding anything contained m the Industrial 
Disputes Act, 1947, or in any other law for the time being in force, 
the transfer of the services of any employee of an insurer to the 
Corporation shall not entitle any such employee to any compen¬ 
sation under that Act or other law, and no such claim shall be 
entertained by any Court, tribunal or other authority 


srjfopsis 


1 Legislativi changes 

2 Object and scope 

3 Alteration of terms and conditions 

of service 

4 Power of alteration of the terms 

and conditions of service of the 
Cor/'oraljon vis-a-vis the Cen¬ 
tral Government 

5 Employees of the Corporation 

iitatus 

6 Writ petition against Corpora 

tion, maintainabuity of 

7 Sub section (2), whether qffends 


Article 14 of the Constitution 
of India 

8 Hon apphcabnxly of sub section 

(U 

9 Termination of employment by 

Corporation 

10 Decision as to whether an em 

ployee is a whole lime employee 
or not, rests with the Central 
Government 

1 1 Compensation under the Irdus 

tTial Disputes Act, 1947, 
whether payable to employees 
on transjer of services 


1 Lcgisla tive changes —bub sccUoii (2) was subsuiuied by ihe Life 
lasuraacc Corporation (Amendment) Act XVII of 1957 for ihe former sub¬ 
section (2) 


2 Object and scope —The object of the section is similar lo that of 
section 9 by it the service of the existing employees of the insurer 
controlled business has vested in the Corpornlion stands transferred «' 
latter as on the date of vesting, t e, 1st September/ 1956 , 
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The provisions of this section apply to the wholetime employees of the 
i^urer whose business has been taken over by the Corporation The 
effect of sub section (I) of this section IS that the existing tcnurc» terms and 
conditions, rights and privileges as to pension and gratuity and other matters 
are guaranteed in the sense that they remain the same as under the previous 
employers unless either the employment is terminated or such terms and 
conditions are altered by the Corporation The guarantee does not go 
beyond this 

Sub-section ( 2 ) on the other hand makes clear provision expressly 
empowering the Corporation to alter the remuneration and the other terms 
and conditions of service to such extent and in such manner as it thinks 
fit This sub-scction also indicates that if the employee docs not accept 
such alteration, then the Corporation can terminate his employment by 
giving three months’ remuneration unless a shorter notice ot termination 
IS provided fay the contract of service The only other statutory method 
dealing with the terms and conditions of service is by making regulations 
under section 49 (2){bb) of this Act» 

3 Alteration of terms and conditions of service —Sub section 

( 1 ) of the section cannot be construed to mean that an unfettered power 
was conferred upon the Corporation to alter the terms and conditions of 
the service of the existing employees The section was intended by the 
Pai liament to provide for the continuity of service of the existing employees 
on the same terms and conditions as those existent under private insurers 
Subsection (1) cannot be tak^n in isolation but its fanguage must be 
construed subjeetat matenes m the context of the provisions of sub-section 

(2) That subsection as amended by the amending Act of 1957 confers a 
limited power upon the Central Government to alter the terms and condi¬ 
tions of its existing employees for two specific purposes and It IS only for 
effecting those purposes that even the Central Government can alter the 
terms and conditions of service under that sub-section Even then the 
SQCtioOi has given a number of safeguards to the employee Therefore if it 
is to be held that sub-scctioa (1} has conferred an unfettered power on the 
Corporation m the matter then sub-section (-J would become unnecessary 
and redundant That no such power is given to the Corporation is also 
borne out by section 9( 1) ^ 

4 Power of alteration of the terms and conditions of service of 
the Corporation vis a vis the Central Government The Corporation 
could only alter the remuneration and the terms and conditions of service 
m the same manner and subject to the same conditions under which the 
previous insurers, whose life insurance business was taken over by the 
Corporation, could alter the same Under sub-section (2) of inis section the 
Central Government is empowered lo alter only the terms of service of the 
employees as to remuneration and not any other ^rms Thin, the Central 

Government has no power to alter the conditions of service relating to the 
working hours, leave, retirement, etc Moreover, the overriding powers 
conferred upon the Central Government have lo be exercised for the purposes 
mentioned m sub-scction (2h ric, for securing uniformity m the scales of 
remuneration, or in the interests of the Corporation and its policy holders. 
Such powers of the Central Government arc not intended to be exercised 
merely by according a sanction of the act of the Corporation Thus, where 
the Corporation first alters the pay scales and other conditions of service 
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applicable to the employees whole sscvicci were traalfecred to the Gorpora 

tioa and subieoucally obtain* the approval of the G meal jo/eramsat for 

the cliaaee, the G ntral Govern nent cannot be deemed to have acted under 
sub leaion (2) because the aa conteinpHtcd by this sub section is not the 
act of according approval to so nething done by the Corporation Hence 
uadcr this sectloa when the Central Government doss not exercise the 
powers as envisaged therein but merely conveys us approval to the \ct 
already done by the Corporation, u could not be deemed to have exercised 
us powers'^ 


5 Employees of the Corporation—Status —Indeed with cfTect from 
1st of September, 1955, every employee of the insurer company becomes 
an employee of the Corporation and although very great powers have been 

given under this Act to the Central Government to regulate the consiiiuiion 
and the powers of the Corporawon and even u may be assumed that the 

Central Government created this Corporation to carry on certain business 

activity, It does not follow therefrom that the Corporation is a department 
of the CenlTal Government 


From the examination of the provisions of the Act, it is evident that 
although much powers have been given to the Central Government with 

regard to the constitution, formation, and the control of the Corporation, 

nonetheless the Corporation is a distinct legal entity created by the statute 
and has a perpetual succession with a to hold and acquire property 
and u cannot be said to be either the employee or a depanmeni of the 
Central Government and the employees of the Corporauoa cannot be said 
to be in the service of the Central Government * 


6 Writ petition against Corporation, maintainability of—The 
Corporation is a Public Corporation The acts purported to be done by 
the Corporation and by the Central Government arc vho-c done jn the 
purported exercise of the statutory powers purpo ted to h- e been conferred 
upon the Corporation and the Central Govemmea* and ncnce neru.on 
under Article 226 of the Constitution of Hdia for tae a writ will Ur 

against the Corporation Thus, where the doa-ti c,r r wui ive 
Corporat.ou of Ind.a and of .ho Comralw a ter un^.h'^ 
section the pay scale and Other conditions of 3 -TV - ^fi“cr this 

insurer units taken over by the CorporationS'cakl‘- 
the issue of a writ is the proper rcucd/ for f-- - for 

under the Industrial Disputes Act, 1947,or - ? appligalioa 

an adequate legal remedy ^ o VVa^cs Act is not 

7 Sab section (i) whether i-, » .. .. 
ofIndia-Aclas>i6cat.on»rM5oaS^-^'' “'1 Consmo^ 

but rests on differences pertinent ^ ^ arbitrary 

tionis made When uumcronj "Vett of which 

and brought under one admalj 

Corporation of India, It wajja:^,-'’f^,?’ the L fe 

equal treatment m the oal -■ ' ~ nature of th nga “ 

-- ** ^ ^~-neration or 5 ^-=* 
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employees, or to maintain them m the same scale of pay and in the same 
Capacity as they had before nationalisation Therefore, classification had 
to be made having regard to the merits of the individual officers, their 
experience and the necessity of such officers, in the larger interest of the 
Corporation and the policy-holders 

Article 14 of the Constitution permits a classification which is reason 
able and even a single individual can be treated as a class by himself, if 
there special circumstances or reasons applicable to him alone and not 
applicable to others and that the dilfcrcncc which will warrant a different 
classification need not be great It must be real and substantial and must 
bear some just and reasonable relation to the object 

There is nothing in sub section (2) of this section which states that 
different scales of remuneration cannot be fixed between different classes of 
employees To differentiate between employees who arc purely concerned 
With administration and those who arc concerned with field work for the 
purposes of procuring business for the Corporation, seems to be eminently 
rational and warranted by law That being so the Categorisation Order, 
dated 30th December, 1957 or the “Blue Order” made under subsection 
(2) of this section is not ultra vins on the ground of discrimination The 
said Order is perfectly valid and is in accordance with law ^ 

6 Non apphcabUity of sub section (1)---Proviso to sub-section (1) 
lays down that the provisions in that section do not apply to those employees 
v^liosei conMolltd bwsititss was vaktTi oNtt by Vbt CorpotaXion, 
who have, by notice m writing given to the Central Government before Ist 
September, 1956, intimated their intention of not becoming employees of 
the Corporation, that is to say, the employees of those insurers who have 
given notice in the manner aforesaid to the Central Government shall not 
become the employees of the Corporation Jn other words their services 
will not stand transferred to the Corporation as from the date of vesting as 
contemplated under sub section (1) of this section 

9 Termination of employment by Corporation —The Corporation 
has been given the discretion to terminate the employment of an employee 
whose service is transferred to it on and from the date of vesting and when 
the terms and conditions ofhis service arc altered by the Central Govern 
menl m accordance with the provisions of sub-section (2) of this section and 
that employee docs not choose to accept those altered terms and conditions 
But m so terminating his service, the Corporation must give him compensa 
tion equivalent to three months' remuneration unless his contract of service 
provides for a shorter notice of termination and in that case he may be 
paid the remuneration for such shorter period in heu of notice However, 
such compensation must not affect bis pension, gratuity, provident fund 
money or any other benefit to which he is entitled under his contract of 
service, that is to say, he will be paid his pension, gratuity, provident fund 
money orother benebts m addition to the said compensation 

to Decision as to whether an employee is a whole time employee 
or not rests with the Central Government —Sub section (3) lays down 
that where any question arises as to whether an employee whose service 
has been so transferred to the Corporation, is a whole time employee or is 


1 Aumor \ Z^nalAtoMgtr E Z / 
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mainly m connection with the controlled business of an insurer immediately 
before the 1st September, 1956, such question must be referred to the 
Central Government for decision The Corporation has no power to decide 
such a question When the Central Government decides such a question 
referred to it, its decision has been made final with the result that neither 
the Corporation nor the employee concerned shall have power to question 
the said decision in any way 

11 Compensation under the Industrial Disputes Act, 1947, whether 
payable to employees on transfer of services •*-Sub-^ection (4) lays down 
that the transfer of the services of any employee of an insurer to thei 
Corporation shall not entitle him to any compensation under the 
Industrial Disputes Act, 1947 (XIV of 1947) or under any other law 
for the time being in force The sub-seciion further provides that no 
such claim must be entertained by any Court, tnbunal or other 
authority 

After taking over various establishments of the Assurance Companies 
doing I fe insurance business, the establishment run by the Life Insurance 
Corporation IS a unified establishment and the old establishments have not 
retained their identity There has been such a merger of the various estab¬ 
lishments that it IS not possible to say that any old establishment as such 
has continued It is the scheme of the Industrial Disputes Act that any 
awards or settlements arrived at thereunder would bind not merely the then 
employees but future employees too This binding nature of the settlements 
and awards continues only so long as it can be said that the establishment 
continues With the extinction of the establishment, the binding nature 
of the settlements and awards would cease From the use of the word 
"establishment” m the Industrial Disputes Act, it is fairly clear that the 
establishment must exist in some definite and identifiable form Hrnce, 
the awards and settlements whtc , governed the rights and obligations of the 
employers and the employees before the establishments were taken over by 
the Corporation, would cease to bind the Corporation even under section 
18(c) of the Industrial Disputes Aci^ 

12 Subject to such rules as the Central Government may 
Transfer of ser behalf, every whole time salaried 

7ice3 p{ existing employee of a chief agent of an insurer whose 
controlled business has been transferred to and 
fo the Corporation vested in the Corporation and,— 

m certain cases 


la) who was enrplojed by the chief agent wholly or mainly 
in connection with the controlled business of the 
Insurer , 


(« whose salary on the appointed day did not exceed 
five hundred rupees per mensem , and 
(c) who was in the employment of the chief agent for a 
continuous period of not less than one year immediate¬ 
ly before the appointed day 


shalh on and from the appointed day, become an employee of 
the Corporation and the provisions of section 11 shall, so far as mav 
be apply m relation to such employee as they apply in relation to a 
wholetime emp loyee of the insurer 

‘ fwr-J. V u, Cat, •//«li., 1958 Coo S51 atpp 456-157 ' 
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, Provided that this section shall not apply except m cases where 
ine chief agent of the insurer was required under the terms of his 
contract the with the insurer to render the prescribed services to policy 
holders of the insurer 

, Explaitahou —In the case of a whole-time salaried employee of 
^hief agent who has been retrenched by the chief agent on or after 
the 19th day of January, 1956, the provisions of this section shall 
®PPly if for the words “the appointed day” the words and figures 
th^ 19th day of January, 1956” had been substituted 

srmpsis 


1 AppUcabihty of a tkief agent to become the em 

i Every whole-tme salaried employe ‘if Corporation 

1 Applicability *—The provisions of this section apply only to whole- 
time salaried employees of chief agents of insurers whose controlled business 
has been transferred to and vested m the Corporation and not to any other 
pcr*<in But such employees must answer the descriptions mentioned m the 
section, and the chief agent was to render the prescribed services to policy 
hold€:rs of the insurer 

2 Every wbaletime safaneef employee of a obref ageof ra 
com« the employee of the Corporation ^Oidu only any en ployee of a 
chief agent, whether salaried or not, or whether wholeiimc or not, is not an 
employee of an insurer on whose behalf the chief agent was appointed or 
that the latter acted on behalf of an insurer The chief agent, as in the 
case of an ordinary agent, is responsible to the insurer who appoints him but 
any person appointed by him is not responsible to the insurer nor the latter 
IS answerable for any acts of such a person who stands in the position of a 
sub-agent 

The words ‘chief agent’ have not been defined m this Art but the expres¬ 
sion used m this section must be given the same denmtion as given in 
section 2 (5A) of the Insurance Act, 1938, that is, he is not a salaried em¬ 
ployee of the insurer but performs any ^d^JInlst^atlve and organising functions 
for the said insurer and procures life insurance business for the latter by 
employing or causing to be employed insurance agents on behalf of the 
insurer in consideration for certain commission as provided in «ccuon 42G 
of the said Act 

Ihis section provides thit every wholctimc salaried employee of a 
chief agent answering the following description'!, , (i) that he must be 
employed by the chief agent wholly or mainly m connection with the 
controlled business of the insurer, OO that his salary on Ist September, 
195P, must not exceed Rs 500 per month, (i») that he roust be m the em¬ 
ployment of the chief agent fora continuous period of not less than one 
year immediately bpforc the said date, shall become the employee of the 
Corporation and the provisions of section 11 regarding terms and conditions 
of service shall be applicable to him as they apply to a wholciime employee 
of the insx rcr 

In the proviso to ibis section, it has al o been provided that for the 
applicability of the provision of this cction, the chief agent of lie insurer 
Kivsi, under ibc uims ol his contract with ibc insurer, have lo render the 
Iic^cribcd sdv ecs lo policy holders of tbc insurer Morco\cr, thcapplicabi 
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Uty wiU be subject to such rules as the Central Government may make in 
that behalf In other words, the answering of the three aforesaid de«cnpuons 
of a whole time salaried or wholc*timc employee of a chief agent will not 
cniule him to become an employee of the Corporation on the vesting of the 
controlled business but that his becoming an employee of the Corporation 
will depend upon whether he cornea withm the rule made by the Central 
Government or the chief agent under whose employment he was required 
to render the prescribed services to policy holders of the insurer 

By the Explanation added to the section a wholctimc salaried employee 
of a chief agent who has been retrenched fay the latter on or after the I9tfa 
day of January, 1956, will get the beneht of becoming an employee of the 
Corporation provided the conditions aforesaid are satisfied iti bis case 
also 


The provisions of this section shall apply only m respect of the em- 
loyecs of a chief agent cf an insurer who was, under the terms of his 
contract with the latter, required to render the following services to the 
policy holders, namely— 

(fl) collection of premiums from the policy holders in respect of 
policies secured through hts insurance agents m the area for 
which he was appointed thief agent, and 

issuing of final (pukka) receipts for the premiums so collected 
(Rule U, Life insurance Corporation Rules, 1956) 

This section was not m ihe BiU but was inserted by the Select Com¬ 
mittee with the object that the existing tmployfts of the chief agents of 
insurers whose business was taken over by the Corioration should be 
absorbed and their services transferred to the Corporation m cases mentioned 
above 


13 (1) Where any property appertaining to the controlled 

Datj lo dcinee business of an insurer has teen transferred to 
“"‘I Corporation under this Act, 

iQcnts relating then,— 
thereto 


Co) every person, in whose possession, custody or control 
any such properly tray be, shall deliver the prepenv 
to the Corporation forthwith , ^ 

li, any person who, on the appointed day, has in bis 
possession, custody or control any books, documents 

?LTl hJ controlled business! 

shall be liable to account fer the sard hcoks, docunienti 
and papers to the Ccrtcraixo, and shall deliver them 
may duecr'"“°“ Corporation 


(2) In pariicular, all ihe 
lile insur&nc^ business 
under the Insurarce cs" 
the Corpoiaiion 


zsms a 2s ^usurer apperiainm^y!^ 
ry -re Re£er\e Bank, 

Th iri St shall ^ 
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3 Without prejudice lo the other provisions contained in this 
section, It sliall be lawful for the Corporation to take all necessary 
steps for securing possession of al] properties which have been trans 
ferred to and vested in it under this Act 

This section enjoins on every person and any person m whose posses 
Sion, custody or control any property# books# documents or other papen of 
the insurer in rt-spett of the latter's controlled business were, to deliver the 
same to the Corporation fortliwith It also makes the person accountable for 
the said books# documents and papers in whose possession# custody or control 
they were and the Corporation may direct such person to deliver them 
either lo the Corporation or lo such person as it may direct 

It even enjoms on the Reserve Bank of India or the trustees to deliver all 
the assets of the insurer in respect of the life insurance fund held m deposit 
by the said Bank or m trust by the said trustees to the Corporation 

Notwithstanding the duties imposed on every person and any person# 
and the Reserve Bank of India, or the trustees as aforesaid# this section also 
makes ii lawful for the Corporation to take all necessary and proper steps 
for <iecuring possession of all properties of the insurer whose controlled 
business has vested in it under the provisions of this Act 

Where the insurer is a Company, every person and any person will 
include the directors, the managing director, the managing agents# the 
manager, the secretary# the principal officer or any person in whose 
posse'sion, custody or control the said property, books, documents and papers 
must be deemed to be 

Penalty for non-compliance with the provisions of this section has 
been provided for in section 40 of the Act (Sr* section 40, 

14 The Corporation may, having regard to the hnanciai 
Cofpo- condition on the appointed day of any insurer whose 

fat°?n“to modi/v control/ed busincss faas been transferred to and vested 

coatracis of Me Corporation, reduce the amounts of insurance 

SnaTiT'ca^s under contracts of life insurance entered into by such 
insurer before the 19ch day of January, 1956, In such manner and 
subject to such conditions as it thinks fit 

Provided that no such reduction shall be made except in accord 
ance with a scheme prepared by ihe Corporation m this behalf and 
approved by the Central Government 

This section empowers the Corporation to reduce the contraaa of life 
insurance entered before l9tb January, 1956, when the financial condition 
of the insurer, whose controlled business was taken over by it as on 1st 
September, 1956, may justify But before doing so, the Corporation has to 
prepare a scheme for the same and has to get the said scheme approved 
by the Central Government ^ 


1 Uodcribe Insurance Act 1938 for power 
of the Conuoller lo reduce insurance 
lontracis section 36 lor power of Ihe 
Court to reduce such coniracti, s« section 


61 and pOMcr to reduce insurance contracts 
•n case of a Provident Society u# section 
89 of that Act and ^otes lo those sections 
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15 (1) Where an Insurer who^e controlled business has been 

Bieht ot Corpora transferred to and vested In the Corporation under this 
lion 10 sen. rciici Act has, at any time Within five years before t|e 19th 
“niTrScUonl'S day of January, 1956,— 
th« iasuter 

(a) made any payment to any person without consideration , 

(6^ sold or disposed of any property of the Insurer without consi¬ 
deration or for an inadequate consideration , 

(c) acquired any property or rights for an excessive consi¬ 

deration , 

(d) entered into or varied any agreement so as to require an 

excessive consideration to be pild or given by the insurer , 

ie) entered into any other transaction of such an onerous nature 
as to cause a loss to, or impose a liability on, the insurer 
exceeding any benefit accruing to the msuier, 

(/) if a composite insurer, transferred any property from his 
life department to his general department without consi 
deration or for an inadequate consideration, 

and the payment, sale, disposal, acquisition, agreement or variation 
thereof or other transaction or transfer was not reasonably necessary 
for the purpose of the controlled business of the insurer, or was made 
with an unreasonable lack of prudence on the part of the Insurer, 
regard being had m either case to the circumstances at the time, the 
Corporation may apply for relief to the tribunal m respect of such 
transaction, and all parties to the transaction shall, unless the tribunal 
otherwise directs, be made parties to the application 

(2) The tribunal may make such order against any of the 
parties to the application as it thinks just having regard to the extent 
to which those parties were respectively responsible for the transaction 
or benefited from it and all the circumstances of the case 

(3j Where an application is made to the tribunal under this 
section in respect of any transaction and the application is determined 
In favour of the Corporation, the tribunal shall have exclusive juris¬ 
diction to determine any claims outstanding m respect of the 
transaction. 


sr/^opsis 

1 Object and scope Corporation may apply for rtluf 

2 CiTcamstances under iihieh the 3 Powers of the tribunal 

1 Object and scope —The object of the section m in 
Corporation to approach the tribunal constituted under sectic 
Act for certain rehefa is to obtain speedy remedy therefor from » 
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land ^ far-rcachmg coiscquence qi lUc ordinary law of the 

transar^f.n^^* f bccn givtn the po-vcr lo qucjlion the 

ln» »K^ tnciuioncd rn clauses (a) to (/) of sub scctioi (1) at 

of January, 1956, although the 
r^M transaetton in some eases might have been lost by the 

tnutation prescribed therefor, and further also the tribunal constituted 
the Act dicing also invested with power to grant the said reliefs and 
«f»i, claims outstanding thereon wJiich, under the ordinary law 

c land, could not be so granted and determined by any Court of justice 


2 Csrcumstaaccs under which the Corporation may apply for 
relief—Three conditions must cjcist before the Corporation can approach 
the tribunal for relief, namely, (1) the transaction must be either illegal or 
U IS an outcome of a hard and uncoascionable bargain, (2) the transaction 
was not reasonably necessary or was made with an unreasonable lack of 
prudence, and (3) the transaction to be proceeded against must have occurred 
within five years before I9ih January, 1956 The transaction to be illegal must 
be in respect of any payment to any person or sale or disposal of any pro¬ 
perty of the insurer being without consideration The transaction to be 
hard and unconscionable must be m respect of (>) any property being sold 
or disposed of, or being acquired for inadequate or excessive consideration, 
as the case maybe, (ii) any ai^recmcnt or coniraci or arrangement bemg 
entered into or varied for an excessive consideration or rcsuUiog in loss to, 

or imposing a liability on, the insurer exceeding any benin accruing to the 
latter 


3 Powers of the tribunal —The powers conferred on the tribunal 
by this section are— ' 

(0 u may direct the Corporation to make such persons as parties 
to the application as it may deem fie , 

OO It may make such order against any of the parties to the 
application as it thinks lUSt and proper ta considering all the 

circumstances of the ease including a finding as to the extent 
to wmch those parties were respectively responsible for the 
transaction or benefited from it, and where the application 
IS determined in favour of the Corporation , 

(«i) It must dctcrmiac any claims outstanding in respect of the 
transaction, the jurisdiction for determination of such outstand 
idg c/aims being exclusive))- given to the tribunal 

16 (1) Where the controlled business of an insurer has been 

~ , transferred to and vested In the Corporation under this 

CoroPihSation for . , „ , r l 

acquisition of con Act, coirpcnsation shall be given by the Corporation to 
trolled business insurer 111 accordance with the principles contained 

m the First Schedule 

(2) The amount of the compensation to be given in accordance 
wilb the aforesaid principles shall be determined by the Corporation m 
the first instance, and if the amount so determined is approved by the 
Central Government, it shall be offered to the insurer in fu/f satisfaction 
of the compensation payable to him under this Vet, and if, on the 
other hand, the amount so otfered is not acceptable to the insurer, he 
may, within such time as may be prescribed for the purpose, have the 
alter referred to the tribunal for decision 
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srjfopsis 

1 Ohjtd and Hops 3 Ttmptsistibtd/or tsfsrsm 

2 Prinstplss for dstsrnuntag sompsn- 4 Compensation poyobls tn sash 

satton 

1 Object and scope—The object of the section is to provide com¬ 
pensation to be paid to the insurer whose controlled business stands transfer¬ 
red to and vested in the Corporation by virtue of this Act The compensation 
IS payable according to the principles ,Iaid down in the First Schedule to the 
Act In the hrst instance, the determination of the compensation to be pay¬ 
able is left in the hands'of the Corporation It has to determine the said 
compcnsatioft according to the principles set out in the said Schedule and 
thereafter it will place the amount so determined showing the principles 
applied for approval of the Central Government Lastly, the Corporation has 
to offer the said amount so approved by the Central Government to the 
insurer concerned in full satisfaction of the compensation payable to him 
under the Act The section also confers power on the insurer concerned who 
docs not agree to accept the amount of the compensation to have the matter 
referred to the tribunal for decision But he must refer the matter within 
the time prescribed for making such reference, otherwise his remedy will be 
barred 

, 1 ^ ^2, Principles for determining compensation—The principles for 
dcierznming the compensation payable to the insurer concerned whose control¬ 
led business has been taken over by the Corporation have been laid 
down in the First Schedule to the Act For the purposes of such determination, 
the said Schedule has been divided into three parts, namely. A, B and C 
Pan'A relates to an insurer who has a share capital on which dividend or 
bonus IS payable and who has allocated as bonus to policy-holders the 
whole or any part of the surplus as disclosed m the abstracts prepared m 
accordance with Fart 11 of the Fourth Schedule to the Insurance Act, 1938 
m respect of the last actuarial investigation relating to his controlled busi¬ 
ness as at a date earlier than the 1st day of January, 1955, Part B relates 
to an insurer who has a share capital on which dividend or bonus is payable 
but who has not made any such allocation as is referred to u\ Part A above , 
and Part C relates to an insurer, (a) who has no share capital, or (^) who 
has a share capital on which a dividend or bonus is not payable For the 
computation of the amount, two alternative methods have been given in 
paragraphs 1 and 2 m respect of Part A insurer, and the method more advan¬ 
tageous to the insurer should be adopted In respect of Part B insurer, the 
computation has to be made in accordance with paragraphs 3 and 4 contain¬ 
ed in that part and m respect of Part G insurer, two methods have been 
adopted in respect of two kinds of insurers mentioned m that part ^ 

3 Time prescribed for reference—The time withm which a 
reference has to be made to the tribunal by the insurer concerned lu respect 
of compensation offered to him and the same being unacceptable to him, 
IS as follows 

(t) in case of Part A insurer or Part G insurer, wiihm three months 
from the date on which compensation determined by the 
Gorporatioa is offered to the insurer concerned , and 
(it) m case of Part B insurer, withm six months from the date on 
which the compensation determined by the Corporation is 
offered to the insurer 

1 For details of lucb computatioo, ut Fuit Schedule p«tt 
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is It 


But the tribunal has been givea the discretion to admit any such 
reference beyond the said period of limitation» if the insurer making the 
reference* satisfies the tribunal that he had sufficient cause for not makuig 
the reference within the said period ^ 

4 Compensation payable In casb —The compensation payable 
under the Act shall be paid m c^h (Rule 13, Life Insurance Corporation 
Rules, 1956) ' 

17 (1) The Central Government may, for the purposes of this 

Consiitation ot Act, constitute one or more tribunals and each of the 
tribunals tribunals shall consist of three members appointed by 

the Central Government, one of whom shall be a person who is, or 
been a Judge of a High Court or has been a Judge of the Supreme 
Cburt, and he shall be the Chairman thereof 

(2) A tribunal may choose one or more persons possessing 
special knowledge of any matter relating to any case under inquuy 
to assist the tribunal in determining any question which has to be 
decided by it under this Act 

(3) Every tribunal shall have the powers of a Civil Court while 
trying a suit under the Code of Civil Procedure, 1908, m respect of the 
following matters— 

(fl) summoning and enforcing the attendance of any person and 
examining him on oath , 

(It) requiring the discovery and prod uctlon of documents , 

(c) receiving evidence on affidavits , 

(d) issuing commissions for the examination of witnesses or 

documents 

(4) Every tribunal shall have power to regulate its own pro¬ 
cedure and decide all matters within its competence, and may review 
any of ns decisions in the event of there being a mistake on tne tace 
of the record or correct any arithmetical or clerical error there n 

srjvopsjs 

1 Object and scope under the Act ^ 

2 “Tn&unal'*, mconwg c/ 4 TribunaVs ptMttna decuimg a 

3 Jurisdtctian of the trxbrmal matter 


1 Object and scope—^Tbe object of the section is to confer 
powers on the Central Government to constitute one or more tribunals for 
the purposes of this Act The section lays down that each tribunal must 
consist of three members who have to be appointed by the Central Govern* 
ment and one of such members must be a ^ fi) who is or has been a 

TudKC of aBighCouri, or of Supreme Court 

and who must be the ^ 




The tribunal has 
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been given tie power to choose one or more persons possessing special 
knowledge to assist it in the determination of any question referred to it 
for decision 'under this Act The tribunal has also been invested with 
the powers of a Civil Court m the matters of (i) issuing summons, («) 
enforcing attendance of witnesses, («0 examining them on oath, (lo) requiring 
the discovery and production of documents, (o) receiving evidence oa 
s^davits, and (ci) issuing commissions for the examination of witnesses or 
documents The tribunal has also been given the powers (*) to regulate 
Its own procedure, (»0 to decide all matters within its competence, (lu) 
to review its decision on the ground of any mistake apparent on the face 
of the record, and (ic') to correct any arithmetical or clerical errors therein 

The Central Oovermnent by its notification has constituted such 
tnbunal ^ 


' 2 *^WbQnal'*, meaning of —**Tnbunal* does not mean the same 

thing as 'Court', but it is adorned with similar trappings as Court, but 
strictly not coming withm the definition of 'Court* The tribunal is an 
adiudicatmg body constituted by the Government and is invested with 
judicial as distinguished from purely administrative or executive functions * 
A true judicial decision presupposes an existing dispute between two or 
more parties and then involves four requisites (0 the presentation (not 
necessarily orally) of their cause by the parties to the dispute, 00 if the 
dispute between them is a question of fact, the ascertainment of the fact 
by means of evidence adduced by the parties to the dispute and often With 
the assistance of argument by or on behalf of the parties on the evidence, 
(tu) if the dispute between them is a question of law, the submission of 
legal argument by the parties and (te) a decision which disposes the whole 
matter by a finding upon the facts and application of the law of the land 
to the facts so found, including where required a ruling upon any disputed 
question of laW ^ 

3 Juriadlction of the tribunal under the Act—The tnbunal may 
exercise jurisdiction m the whole of India and shall have power to decide 
or determine all or any of the following matters, namely 

(i) any question whether of title or of liability or of any nature 
whatsoever in relation to the assets and liabilities pertaining 
to the controlled business of the insurer transferred to and 
vested in the Corporation, 

(«) any question under section 10 or under any rules made there¬ 
under whether any property is or was held or used by a 
composite insurer for the purposes of his controlled business , 

1 , 

(itt) every application made under section 15 and all claims out¬ 
standing in respect of any transaction which may be the 
subject-matter of any such application determined m favour 
of the Corporation, 


1 

2 


3 


O 25lh May 

1957 Gazilti o/ Indta , 

V EmpUjbt 

Ba^, Ud , 1950 S C P 459 1950 S C 

CkM V n’llnii, (1937) 2 K.B 309 . 
p. 340 , su alio Patir axt Ca 


V (1909) 8 C L. R 330 at 

p 357 vihere Gnffiii c J obKiied ftui 
tne exercise of this (judicjal) po^^er docs 
cot begm until some tribunal which has 
power to give a binding and authonta 
tive decision (whether subject to appeal 
or not) IS cpllpd upon to take actiopi’-^ 
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(*p) all claims for compensation payable under the Act to inturcrs 
whose controlled business has been transferred to and vested 
m the Corporation $ and all matters oonnected with the 
deicrminaiion, payment and distribution of such compcnsalionj 

(p) all claims for compensation payable under the Act to chief 
agents or special agents for contracts terminated under 
section 36, and all matters connected with the terminatioHi 
payment and distribution of such compensation > 

(n) such supplementalt incidental or consequential matters which 
the tribunal may deem it expedient or necessary to decide or 
determine for the purpose of securing that the jurisdiction 
vested m it under this Act and m respect of matters referred 
to above IS fully and elTecCively exercised^ ' 

4 Tribunars powers in deciding a matter •~£very tribunal 
deciding a matter under this Act shall have the powers of a Civil Court 
while trying a suit under the Code of Civil Procedure* 1908 (V of 1908} with 
regard to the following— 

(a) It shall have power to summon and eaforce the attendance 
of any person and examine him on oath under the provi 
sions of Orders V* XVI and X of the said Code * 

(h) n shall have power to require the discovery and production 

of documents under Order XI of the said Code > 

(s) It shall have power to receive evidence on a^davits under 
Order XIX of the said Code * 

(d) It shall have power to issue commissions for the examma'* 
cion of witnesses or documents under section 75 and 
Order XXVI of the said Code ^ 

In the aforesaid matters the tribunal has to be guided by the rules 
contained m those Orders of the Code * 

chapter V 

Managexaeat 


18 (1) The Central office of the Corporation shall beat such 

Offices branches place as the Central Government may, by notification 
and agencies jH the official Gazette^ specify 

(2) The Corporation shall establish a xonaJ office at each of the 
following places, namely, Bombay, Calcutta, Delhi, Kanpur and Madras 
and, subject to the previous approval of the ntral Government, may 
establish such other zonal o ces as it t> 

(3) The territori f each * e such as may be 

specified by the Corpe ^ 

( 4 ) There may \ d as nal office^ 

branches in each zonenag , 
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The management of the Corporation will be made through a Central 
Office under which there will be five zonal offices, each at Calcutta, Bomba>, 
Delhi, Kanpur and Madras and under these Zonal Offices, there will be 
divisional offices and branches i 

This section empowers the Central Government to spccifiy the phec 
where the Central Office of the Corporation wll be situate by notification 
in the official It enjoins on the Corporation to establish five Zonal 

Offices each at Bombay, Calcutta, Delhi, Kanpur and Madras with 
powers to establish other zonal offices with the previous approval of the 
Central Government It also enioins on the Corporation to specify the 
territorial limits of each zone It also empowers the Zonal Manager to 
establish as many divisional offices and branches in each zone as he 
thinks fit ' 

By virtue of the powers conferred by aub-ssction, (1) of this section the 
Central Government has specified Bombay as the place where the Central 
Office of the Corporation should be situate ^ 

19* (1) The Corporation may entrust the general superintend- 
coinmtieo 6i ence and direction of its affairs and business to an 

theCotpo-ation Execuuve Committee conslsttng of not morc than five 

of Its members and the executive committe may exercise all po>vers and 
do all such acts and things as may be delegated to It by the Corporation 

^2) The Corporation may also constitute an Investment Committee 
for the purpose o! advising it m matters relating to the investment 
o! its funds, and the Investment Committee shall consist of not more 
than seven members of whom not less than three shall be members 
of the Corporation and the remaining members shall be persons (whe¬ 
ther members of the Corporation or not) who have special knowledge 
and experience In financial matters, particularly, matters relating to 
investment of funds 

(3) The Corporation may constitute such other committees as 
It may think fit for the purpose of discharging such of us functions as 
may be delegated to them 

This section permits m particular, the Corpo-ation to entrust the 
general superintendence and direction of its alTairs and business to an Ljcccu 
tivc Committee and to constitute an Investment Committee to idvisc it m 
matters of investment of us funds and generally to constitute such other 
committees according to its discretion with a view to discharge such of its 
functions as may be delegated to them 

The Executive Committee shall consist of not mote tlun five members 
of the Corporation and the Invcslineni Commmcc, if formed, must consist 
of not more than seven members of whom at least three roust be the mem¬ 
bers of the Corporation and the rest must have special knowledce and 
experience in financial matters specially regarding investment of funds » 


I Viit S R O 1939 dated the SOtb Auguit 195G 

1956 CoiiUt cjIndia ExiiaoidiEary Fan 2. abo Isotci \m<lcr tU i 
U, Sec. 3, No 249, dated the SOih'Augtat, , ,, 
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20# The Corporation may appoint one or more persons to be the 
Managing dircc managing director or directors of the Corporation, and 
®very managing directorshal] be a whoIetimeofBcer of 
the Corporation, and shall exercise such powers and perform such 
duties as may be entrusted or delegated to him by the Executive 
Committee or the Corporation 

This section confers discretionary power on the Corporation to appoint 
one or lOore managing director or directors who can be appointed from any 
person but must be a wholetizne otHcer of the Corporation and his functions 
will be those as may be delegated to him either by the Executive Committee 
or the Corporation Hia powers and functions must not be equated nor con* 
fused with those of a Managing Director of a Company appointed under the 
Companies Act, 1956 

21 In the discharge of its functions under this Act, the 
Corporation to be Corporation shall be guided by such directions in 

by the matters of policy involving public interest as the 
Central Govern Central Government may give to it in writing, and it 
any question arises whether a direction relates to a 
matter of policy involving public interest, the decision of the Central 
Government thereon shall be hnai 

Although the Corporation has been made an autonomous body under 
the Act to perform Its functions as enjoined in section 6 of the Act and to 
manage its/affairs and business according to sections 18 to 20, still the 
Central Government has been given certain powers over ns functioos and 
management in directing matters of policy concerning public interest and 
in case any question arises as to whether a direction relates to matter of 
policy involving such interest the decision made by the Central Government 
thereon has been made final Such directive of policy has to be given by 
the Central Government in writing and the Corporation has no option but to 
carry out those directives ^ 

22 (1) The Corporation may entrust the superintendence and 

direction of the adairs and business of a zonal office 
Zonal managers ^ ^ person, whether a member or not, who shall be 
known as the Zonal Manager and the Zonal Manager shall perform 
all sui functions of the Corporation as may be delegated to him with 
respect to the area within the jurisdiction of the zonal office 

(2) The Corporation may constitute for each zone a Board 
consisting of such number of persons as it thinks fit to appoint thereto 
for the purpose of advising the Zonal Manager in respect of such 
matters as are referred to It under the regulations made by the 
Ojfporation 

(3) The Corporation shall constitute In the presaibed manner 
for each zonal o&e an Employees and Agents Relations Committee 
consisting of such number of persons as it thinks fit and every such 
committee shall consist of representatives of the Corporation and 
oi its employees and agents, sobowever, that the number of reprei- 
sentatives of the employees and agents on the compilitee shall npt be 
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less than the number o£ representatives of the Corporation and It shall 
be the duty of the Committee to advise the Zonal Manager on matters 
which relate to the welfare of the employeea and agints of the 
Corporation or which are likely to promote and secure amity and 
good relations between them and the Corporation 

SYJ^OPSIS 


1 Object and scope 

2 Z<^nal Manager» hts powers and 

functions 

3 **Zond o£ice,*> meaning of 

4 Poardt Its constitution and 

functions 


••Employes and Agents Relations 
Committee,•• its constitution and 
functions 

—(A) Representatives to be nominated 
—(£) Terms of oftce of members 
—(C) Casu al vacancies 


1 Object and scope —The object of the section is to ensure better 
management of the atfairs and business of the Corporation in each cone 
Gonsidering the vast area over which the central office has to exercise its 
functionsi the provision like the one provided by ihe section is almost a 
necessity The section confe rs discretionary powers on the Corporation in 
two matters in respect of a zone, namely, (*) to entmst the superintendence 
and direction of the affairs and business of a zonal office to the Zonal Mana¬ 
ger, and («) to constitute a Board to advise the Zonal Manage m matters 
referred to it as specified in the regulations made by the Corporation 
Besides, the section has made it obligatory on the Corporation to constitute 
for each zonal office an “Employees and Agents Relations Committee'* to 
advise the Zonal Manager regarding matters of employees and agents* 
welfare or matters which are likely to promote goodwill and best of relations 
between them and the Corporation 


2 Zonal Manager, his powers and functions —A Zonal Manager 
may be a member of the Corporation or he may not be a member His 
chief functions are (i) to superintend and direct the affairs and business of 
the zonal office of which he has been given the charge and (ii) to perform 
all such functions as may be delegated to him by the Corporation with 
respect to the area withm the jurisdiction of the zonal office 


The power of superintendence and direction given^to the zonal mana 
ecr bv this section extends to all administrative matters concerning the 
lone including the subordinate offices, mz, a branch and a divisional office 
He has also a legal duty cast upon him to see that the affairs are conducted 
properly and in accordance with law Thus, if any employee or servant acts 
m a manner which the Zonal Manager considers is detrimental or injurious 
to the affairs and business which is entrusted to hts superintendence and 
direction, he will be certainly within his powers to take such action as is 
deemed suitable by him Hence, he has the power to suspend an employee 
m a branch office under his jurisdiction pending enquiry into charges level¬ 
led against such employee or servant ^ i 

3 *'Zonal office,” meaning of —The expression "zonal office,'* 
used m this section, will not only include the establishment known by 
that name but also the establishment attached to every subordinate office 


1 Kedar Natk v Ltfi Innrmet Cerporatum of 
India, 1961 A L J 673: (1961) 2 Lab 


L J 700: 1961 AU 606 
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controlled by the zone Heneci a branch office and a divisional office being 
parts of the zoae will bs mcladtd with in the expressioa *‘Zonal office”' 

4 Board, its constltatioa and faactions —The Board has to be 
constituted iby the Corporation for each zone It will consist of such number 
of persons as the Corporation may appoint thereto Its chief function is to 
advise the Zonal Manager in respect of matters as are referred to it under the 
regulations made by the Corporation 

5 '‘Employees and Agents Relations Committee/* its constitntion 
and functions —The Corporation has to constitute for each Zonal office an 
Employees and Agents Relations Committee in the prescribed manner Such 
committee 13 to consist of such number of persons as the Corporation may 
decide but amongst its members there must be the representatives of the 
Corporation on the one hand and the representatives of its employees and 
agents on the other, in the proportion that the representatives of the latter 
must not be less ihaa the representatives of the former, that is to say, the 
representatives of the employees and agents m the Committee must be either 
equal to or more than the representatives of the Corporation 

The Committee's chief functions are to advise the Zonal Manager on 
matters (i) which relate to the welfare of the employees and agents, or (if) 
which are likely to promote and secure amity and good relations between 
them and the Corporation 

(n) Representatxoes to bs nommated —Representatives to the Oommittce 
both of the Corporation and the employees and agents have 
to be nominated by the Corporation 

(6) Tsrms of ojjies of msmbsu—h member of the Committee shall 
hold office for a penod of two years but be shall be eligible 
for being re nominated 

(e) Casual oaeaneiss —If any casual vacancy occurs m the case of a 
member of the Committee by death or resignation of any 
member or otherwise, the Corporation has to fill up the 
vacancy as soon as may be after such vacancy occurs A 
member appointed to fill a casual vacancy shall continue m 
office for the uncxpircd term of his predecessor ^ 

23 (1) For the purpose of enabling it to discharge its functions 

staff of the Cor “n<ier this Act, the Corporation may employ such 
poration number of persons as it thinks Bt 

(2) Every person employed by the Corporation or whose services 
have been transferred to the Corporation under this Act, shall be liable 
to serve everywhere in India 

This section gives discretionary power on the Corporation to employ 
such number of persons as it may think necessary to enable it to discharge 
Its functions under this Act 

The section also makes it obligatory for any employee of the Corpora¬ 
tion, whether appointed by it or whether his services have been transferred 
to it according to the provisions of section 11 to serve anywhere in India, 
t s, the employees' services have been made transferable from one zone to 
another or from one division to another or from one branch to another and 
also to the central office of the Corporation 


1 hfijr V L>I$ IrJtffOM Caperoiua 

t9et A L. J 673 ,11961)2 
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An employee’s nature of duties done by him and not his designation or 
hi3 getting regular monthly salary is the determining factor m deciding what 
post he holds Even a Branch Manager can be classified as a “field 
officer" withm the meaning of clause 2 (<) of the Life Insurance Corporation 
field officers ^ Where an employee prior to the categorisation order, dated 
30th December, 1957f was acting as an Inspector of Agencies, he becomes a 
‘'field officer” within the meaning of th- said clause 2 («) after the said order 
comes into force It is not required that he should bc/fitted into the sale of pay 
after the Regulations arc made * The rank of an Inspector of the Corporation 
IS subordinate to that of the Divisional Superintendent in a controlled busi 
ness which has been transferred to the Corporation The Corporation is not 
justified to reduce a person who was working as a Divisional Superintendent 
to the rank of an Inspector under it ® The employees of the Corporation 
cannot be said to be in the service of the Central Government ^ 

CHAPTER VI 


Finance, Accounts and Audit 

24 The Corporation shall have its own fund and all receipts of 
tuQds o( the the Corporation shall be credited thereto and all 
Corporation payments of the Corporation shall be made therefrom 

The Corporation being an autonomous body and being a legal entity 
It must have Us own fund and whatever earnings the Corporation may make 
must be credited to that fund and whatever expenses it may incur, the same 
has to be paid out of the said fund ^ 

25. (1) The accounts of the Corporation shall be audited by 
Audi! auditors only qualified to act as auditors of companies 

“ ‘ under the law for the time being m force relating 

to companies, and the auditors shall be appointed by the Corporation 
with the previous approval of the Central Government and shall receive 
such remuneration from the Corporation as the Central Government 
may fix 

v2) Every auditor in the performance of his duties shall have 
at all reasonable times access to the books, accounts and other 
documents of the Corporation, 

(3) The auditors shall submit their report to the Corporation 
and shall also forward a copy of their report to the Central 
Government 


This section lays down that the accounts of the Corporation have got 
to be audned ^ auditors appointed by the Corporation with the prior 
approval of the Central Government The auditors have to be given access 
to the books, accounts and other documents of the Corporation during the 
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course of thcir audit at all reasonable hours The duty of the auditors is 
to subrflU ihcir report to the Corporation and also to forward its copy to the 
Central Government 

The qualification of the auditor arc that he must be competent to audit 
the accounts of the companies under the Companies Act, 1956, that is to say, 
he IS a cliartcrcd accountant withm the meaning of the Chartered Accountants 
Act, 1919 (X\XVIII of 1919}^ Hia remuneration has to be fixed by the 
Central Government and is payable by the Corporation 

26 The Corporation shall, once at least m every two years, 
A'-tuariai vaiua cause an investigation to be made by actuaries into 

the financial condition of the business of the 
Corporation, including a valuation of the liabilities of the Corporation, 
and submit the report of the actuaries to the Central Government 

It is obligatory on the Corporation to cause an investigation to be made 
by actuaries into the financial condition of the business of the Corporation 
once at least in every two years including a valuation of its liabilities and to 
submit such report to the Central Government 

In the absence of any provisions in the Act as to the method to be 
adopted m the preparation of actuarial report and abstract, the provisions 
contained in section 13 of the Insurance Act, 1938, should obviously be 
followed, as it maybe made applicable to such investigation into the financial 
condition of the business of the Corporation ^ 

27 The Corporation shall, as soon as may be, after the end 
Annual*report of of each financial year^ prepare and submit to the 

actluiies of^rpo Central Government in such form as may be 
j prescribed a report giving an account of its activities 
during the previous financial year, and the report shall also give an 
account of the activities, if any, which are Jikely to be undertaken 
by the Corporation in the next financial year 

This section also makes it obligatory on the Corporation to prepare an 
annual report of the Corporation and to submit the same to the Central 
Government The report must be made at the end of each financial year, 
t <, from April to 31sl March and not the calendar year as is generally 
in vogue with the insurers Ihe report must give an account of the acti¬ 
vities of the Corporation carried on during the previous year but are likely to 
be undertaken m the next financial year 

The annual report to be submitted by the Corporation to the Central 
Government under this section regarding its activities during (he previous 
financial year shall inttr aha contain particulars in respect of the following 
matters, namely —(0 the extent of the new business » («) the total amount 
of business in force, («ij the total amount of claims , («>) nature of invest- 
meat, and (o) the accounts ^ 


1 5m icction 226 of the Companies Act 1936 3 Rule 17 L'fe Insurance Corporation Rules 

2 St* Notes under section 13 Insurance Act 1956 

193d 
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28. If, as a result of any investigation undertaken by the 
Surpiashowtobe Corporation under section 26 any surplus emerges, 
atihsed not less than 95 per cent of such surplus shall be 

allocated to or reserved for the policy-holders of the Corporation and 
the remainder may be utilized for such purposes and m such manner 
as the Central Government may determine 

Any surplus emerging out of the actuarial valuations undertaken under 
the preceding section 26 has to be cither allocated or reserved for the 
policyholders to the extent of 95 % of It and the rest to be utilized, 5 % 
for purposes and in such manner which the Central Government is to 
determine 

29 The Central Government shall cause the report of the 
Pepoftato belaid auditors under section 25, the report of the actuaries 

before Parliament under section 26 and the report giving an account 
of the activities of the Corporation under section 27 to be laid before 
both Houses of Parliament, as soon as may be, after each such report 
is received by the Central Government 

The section has made it obligatory on the Central Government to 
lay before both Houses of Parliament, the auditors’ report, the actuary's 
repoit and the annual report of the Corporation as soon as after each such 
report has been received by the Central Government 

chapter VII 

Miscelloneoas 

30 Except to the extent otherwise expressly provided in this 
Corpoiation to Act, On and fioni the appointed day, the Corporation 

haTcihe rtciDsite shall have the exclusive privilege of carrying on life 
ftig insS* insurance business m India and on and from the 
ance business said day any certificate of registration under the 
Insurance Act held by any Insurer immediately before the said day 
shall cease to have effect m so far as it authorises him to carry on 
life insurance business in India 


The section confers a monopoly on the Corporation to carry on life 
insurance business in India on and from Ist September, 1956, except to the 
extent as provided in the succeeding section 31 It further purports to 
cancel the certificate of registration issued to any insurer under section 3 
or section 70 of the Insurance Act, 1938, and held by him immediately before 
the said date m so far as the said certificate authorises him to carry on life 
insurance business in India The certificate issued to him in respect of 
other classes of insurance business remains unafTecicd The provisions ^ 
the section have been made consistent with the object of the Act wh 
as follows ‘‘To ensure absolute security to the policy holder in the — 
of his life insurance protection, to spread insurance much rntre 
m particular to the rural areas, and as a further step m tie of 

more effective mobilisation of public savings Governm^n.* i-re Circ ded to 
nationalize life insurance business m India a Cbrcor\' 

tion will be set up, with a share capital provided en-'e,-/ bv if-e Centi 
Government, which will undertake life Ixa-as 
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monopoly and into this Corporation will be integrated all the Insurance 
Companies now engaged m life business« as also the organisations functioning 
under the Central or btate Governments and conductin<^ such business for the 
benefit of the public ® 

31 (1'' Notwithstanding anything contained in section 30 or 

in the Insurance Act, the Central Government may, 
by order, permit any person who has made an 
application in that behalf, to carry on life insurance 
business in India lo respect of the lives of persons 
ordinarily resident outside India, subject to such restrictions and 
conditions as may be specified m the order and any such order shall be 
deemed to have effect as if it were a certificate of registration issued 
by the Controller to such person und^ section 3 of the Insurance Act 
m respect of that class of business 

(2) Nothing m sub section (t) shall authorise any person 
permitted to carry on life insurance business of the nature referred to 
in that subsection, to insure the life of any person ordinarily resident 
outside India, during any period of his temporary residence in India 
srj^oFSis 

1 Staff 2 ^'Ordinary rtsidtnce *• 

1 Scope —The section is to be read as an exception to the preceding 
-ection 30 It permits any person who has obtained permission From the Cen 
tral Government to carry on life insurance business m India m respect of the 
lives of persons oidinanly resident outside India, but siib-seciioa (2) again 
prohibits him to insure the life of any person ordinarily resident outside 
India, during any period of his temporary residence m India Reading 
sub-sections (IJ and (2) together It comes to this that a person permitted to 
carry on life insurance business on the lives of persons ordinarily resident 
outside India can insure such person's life but not during any period ofhis 
temporary residence in India, i e , the contract of insurance has to be effected 
outside India and not m India Where a person is bo permitted to carry on 
life insurance business of the kind shaped above, he need not take out any 
certificate of registration from the Controller under section 3 of the Insurance 
Act, 1938, but the order of the Central Government granting him the 
permission would tantamount to a certificate of registration m that class of 
business as if ssued by the Controller to him under the said section of the 
said Act With regard to the insertion of this section, the Select Committee 
observed that there should not be any objection to a company registered 
m India carrying on life insurance business m respect of persons residing 
outside India 

2 "Ordinary residence The expression "connotes residence in a 
place with some degree of continuity and apart from accidental or temporary 
absences”^, and means nothing more than usual residence or residence m 
the ordinary course of one's life* "Onlinary residence" is a thing which 
can be changed m a day A man is ordinarily resident in one place up till a 
particular day He then cuts the connection he has with that place 

in another case he might have disposed of his house and makes arrangement 
to have his home someishere else Where there are indications that the 
place to which he moves is the place which he intends to make bis home for, 

1 Vtd» Sutnt>e&( of Objects acd ItcsscU 2 Intrt \ hUrd Rntnn Ceetrutie»ni 
published in ihe CczsiU ej Iidie TiUtotd A C 2>5 

Pwt II, itctitn 2 >0 V diUd lie 3 fthtJ CiPvimtriTf r 

i7u» Febnuiry 1950. (1928} A C. 234 
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at any rate, an indefinite period, as from that dale he is ordinarily resident 
at that place ^ docniciled in Australia became a lunatic and detained 
in England while oA a visit to that country, A is ordinarily resident m 
England * Similarly, A carries on business at Madras and nearly every 
year goes to England to see his wife and children there, A is ordinarily 
resident in Madras^ Hence the expression “ordinarily resident”, denotes a 
quality ofcontinmty and permanence* 

32. The Corporation may have for use in any zonal office, 
divisional office or m any office outside Indla^ an 
iwnTo^ha^oKi official seal which shall be a facsimile o£ the common 
seal m certain seal of the Corporation, with the addition on its face 
of the name of the zonal office, divisional office or 
other office where it is to be used, and any such official seal may be 
affixed to any deed or document to which the Corporation is a party 

It has already been noticed in section 3(2) of the Act that the Corpora¬ 
tion must have a common seal The Corporation having been made a legal 
person, distinct from its members constituting it, its common seal has to be 
used in all contracts and documents made by it To have a comn on seal is 
incidental to a Corporation ® 

The common seal of the Corporation having to remain m the Central 
office, it would not be possible to have its use at all its zonal and divisional 
offices distributed throughout India and to be an impossibility to use it 
outside India To obviate this difficulty, this section lays down that a/< 2 CStn»/« 
of the common seal with addition of the name of the zonal office, divisional 
office or other office can be kept at such offices and even in us office outside 
India This/fl«»nt(e of the common seal can be used m those offices where 
It will be necessary to affix such seal in any deed or document to which the 
Corporation is a patty 

33. Where any property or rights appertaining to the 
controlled business of an insurer are transferred to and 
f?ragrS«?to bo vested m the C orporaiion under this Act or would be 
corrpiied wiih in £o transferred and vested but for the fact that such 
certain casts transfer and vesting are governed otherwise than by 
the law of India, the insurer shall comply with such directions as 
may be given to him by the Corporation lor the purpose of securing 
that the ownerstiip of the property or, as the case may be, that the 
right is effectively transferred to the Corporation 


1 Matrons Afctro< (1949) 2 AU E R 34 at 
p 36 

2 In r« AfccA«nii» (1941) Ch 69 

3 Turniull v Inlard Cemmujtenirs 

42Sc L.R 15 5 

4 Lowry v Lowry (1952) 2 All E R 61 { 
sei Article 5 (0 of the Constilut on of India 
irthcre the express on otdmanl) tesidcnt 6 
has been used st* also £>jloretiers I and 

II to section 20 of the Code of Ci\tl 
Procedure 1903 where it has been said 
that a person shall be deem t c to reside at 


both places where be has a reimancnt 
dwelhrg at one plaee and also a temporary 
residence at another place for the purposes 
of that secUosi. 


5rftlcn s Hctpilol s case (1612) 10 Rep 
306 quoted in Palmers Company Law at 

For similar piovisiots in the Compamea 
Act 1&56 «# section 34 and to base 
official seal for use outside India m 
section 50 
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35 (1) Any insurer incorporated outside India may, before 

Replication ot tbe appointed day, make an application to the Central 
asset* and labiwi^ Government Stating that among the assets appertain 
iSteign^ms^rersm iug to the controlled business of the insurer there are 
certain cases assets brought into India by the insurer, for the purpose 
of building up his life insurance business in India which, notwith 
standing anything contained in section 7, should not be transferred 
to and vested in the Corporation 

(2) On receipt of an application under sub section (1\ the 
Central Government shall determine the value of the assets of the 
insurer appertaining to his controlled business m existence on the 
31st day of December, 1955, computed as at that date in accordance 
with the provisions contained m paragraph 3 of Part B of the First 
Schedule, and deduct therefrom the total amount ot the liabilities 
of the insurer appertaining to his controlled business in existence on 
the 31st day of December, 1956, computed as at that date in accord 
ance with the^ provisions contained in the Second Schedule , and if 
there is any excess, the Central Government may, by order, direct 
that such assets equivalent in value to the excess as may be specified 
m the order shall not be transferred to or vested m the Corporation, 
or where the order is made after the appointed day, that the Corpora¬ 
tion shall be divested of the said assets 

(31 In the case of any insurer incorporated outside India, the 
Central Government may also, by order, direct that any such liabilities 
m respect of life insurance policies expressed m any foreign currency 
issued on the lives of persons who are not citizens of India as are 
specified in the order together with any such assets necessary to meet 
the liabilities, as may be so specified, shall not be transferred to or 
vested in the Corporation or, if the order is made after the appointed 
day, that the Corporation shall be divested of such liabilities and assets 
as aforesaid 

(4) The amount of liabilities m respect of the policies referred to 
in an order made under sub section (3) shall be computed as at ihe 
31st day of December, 1955,— 

ia) In any case where m respect of the insurer concerned, 
an order has been made under sub section (2^, m 
accordance with the provisions contained m clause [b) 
of the Second Schedule , and 

(5) in any other case, m accordance with method A 
specified in the Second Schedule 


Explanation —In computing the amount of liabilities in respect 
ot the policies referred to m this sub section, allowance shall be made 
tOT receipts and payments in respect of such policies from the 31st dav 
of December, 1955, up to the date of the order 
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divested of the said assets Thusi where X stands for the value of the assets 
and f" stands for the amount of liabilities the aiS“ts wiU ba(^-'3!’) when the 
result IS + value 

5 Gompatation of the amonat of liabilities of policies -^The 
compulation of the amount of liabilities of life insurance policies expressed 
m any foreign currency issued on the lives of persons who are not citizens 
of India shall be made as at the 3lst day of December, 1955, in the following 
manner, namely,— 

(i) where an order m respect of hts assets has been made, accord 
tns to the provisions contained m clause (^) of the Second 
Schedule, and 

(tt) in any other case, according to the method A specified ‘in the 
Second Schedule 

In computing the amount in both cases, allowance should be made 
lor receipts and payments in respect of such policies from the 3lst day of 
December, 1955, up to the date of the order 

6 Persons who ate not citizens of India —Article 5 of the Consti¬ 
tution of India provides 

the commencement of this Constitution, every person who has his 
domicile in the territory of India and— 

(а) who was bora in the territory of India , or 

(б) either of whose parents was born in the territory of India, or 

(<) who has been ordinarily resident m the territory of India 

for not less than five years immediately preceding such 
commencement 

shall be a citizen of India" Hence, persons who do not answer the 
descriptions as laid down m the said Article are not citizens of India But 
under Article 8 of the Constitution a person, (o) who or either of whose 
parents or grand parents was bom m India as defined m the Government of 
India Act, l93o, as originally enacted, and (6) who is ordinarily residing m 
any country outside India as defined in the Government of India Act, 1935, 
as originally enacted, shall be deemed to be a citizen of India if he has 
been registered as a citizen of India by the diplomatic or consular representa- 
live of India m the country where he is for the time being residing upon his 
application made whether before or after the commencement of the Constitu¬ 
tion Hence, such a person ordinarily residing in any country outside India 
will be a Citizen of India and it cannot be said that he is a person who is 
not a Citizen of India ^ 

36 Notwithstanding anything contained in the Insurance Act 
ContractJ of chief the time being m force, every 

ageni* and special contract appertaining to controlled business subsisting 
agents toicroimate immediately before the appointed day,— 

(a) between an insurer and his chief agent or between an 
insurer and a special agent, or 

^ of India w section 311 A, also Mote 5(,1 under section 2 Insurance 

(l) of the GoveinoJcnl of India Act,1335 1 Act, w/ra __ _ _ 

124 , 1 ! ~ ^ 

i 
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4 Coirpensation to special agent—The payable to 

the sprcia! agfjil f-imlJ* aj> Ja d doun in il c Third Sihedulc/ consist of l/8th oi 
his annual averate earnirgs dtring the T cried from lsijant.ar^» 19^2 loSlst 
December! 19^5| in the form of overriding commissions in respect of business 
procured by him througn insurance agents* 

5 Chief or special agent’s right to refer the matter of compensa* 
tion to tribunal—As provided in sub section (2) of section 16, where the 
compen'aiion is not accef table to the chief or special agent, he may have the 
matter rtferred to the tribunal for decision The time presenbed for such 
reference is that it has to be made within three months from the date on 
which the compensation determined by the Corporation is offered to thp 
chief agent or special agent, as the case may be * 

37 The sums assured by all p^'lictes Issued by the Corporation 
including any bonuses declared in respect thereof and, 
Rofa'iftMd'ty the subject to the provisions c'ntained in section 14, the 
Cent ai Govern amounts assured by all p licies issued by any insurer, 
the liabilities under which have vested in the C orpo- 
ration under this Act, and all bonuses declared m respect thereof, 
whether before or after the appointed day, shall be guaranteed as to 
payment m cash by the Central Government 

This section makes it obligatory on the Central Government to guaf 
antee as to payment in cash faj of the sums assured by all rohcics issued by 
the Corporation including any bonuses declared in respect ihertof, and of 
the amounts assured by all policies issued by any insurer, the liabilities under 
which have vested in the Corporation under section 7 but subject lo the 
power of the Corporation to reduce the amounts of insurance as provided 
m section 14 ^ 


38 No provision cf law relating to the winding up of Com- 
ijqojdation oi panics Of Colporations shall apply to the Corporation 
Corpotation established Under this Act, and the Corporation shall 

not be placed in liquidation save by order of the Central Government 
and in such manner as that Government may direct 

This section lays down in express terms that the provisions contained 
in the Companies Act, 1^56, relating to the winding up, namely, those con¬ 
tained m Part Vll of the said Act shall not apply lo the Corporation m its 
winding up Likewise the provisions contained a sections 53 to 61 of the 
Insurance Act, 1928, for winding up of insurance companies shall not also 
appl> to the Corporation It also Jays down expressly that the Corporation 
must not be placed in liquidation except by the order of the Central 
Government The latter has been cinpow.ercd to place the Corporation in 
liquidation in such manner as it may direct, that is to say, if any occasion 
arises for dissolving the CoryoiaiioD, u is the Central Govimn-cni that can 
direct such dis oluuon and also the manner m which such di solution can 
be brought about 


ton Fultj 1956 
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39. Where any insurer being a company (other than a compo- 
special provi- insurer) whose controlled business has been trans- 
aions for winding fcrred to and vested m the Corporation under this Act, 
SteJlf in accordance with the provisions of this Act, 

collected and distributed any moneys paid to him by 
the Corporation by way of compensation or otherwise and has also 
complied with any direction given to him by the Corporation for the 
purpose of securing that the ownership of any property or any right 
IS effectively transferred to the Corporation, the Central Government 
may, on application being made to it in this behalf by such insurer, 
grant a certificate to the insurer that there is no reason for the continued 
existence of the insurer and where such a certificate has been granted, 
shall cause the certificate to be published in the official Gaz^ti^ and 
upon the publication thereof, the insurer shall be dissolved 

sxm^sis 

1 ApplicabtUty 3 Proctdurt for dissolution 

2 Objtct and scops 

1 Applicability —The provisiors of this section apply to an insurer, 
whetfer Indian or non Indian, but incorporated as a company under the 
Companies Act, and carrying on wholly life insurance business or life insur 
ance business and general insurance business but the certificate of registra” 
tion under the Insurance Act, 1938, m respect of the latter business stands 
wholly cancelled for a period of more than six months on the l9thdayof 
January, 1956 Its provisions are not applicable to a composite insurer 

2 Object and scope—The object of the section w to empower the 
Central Government to grant a certificate to an insurance company whose 
controlled business has been transferred to and vested in me Corporation 
and on such certificate being published m the oCBcial ifOWts the said 
company shall stand dissolved, is, its object is to put an insurance 
company into dissolution without its taking recourse to the pr^cdurc 
of winding up contained in sections 53 to 61 of the Insurance Act, 1"38 or 
in the Companies Act, as contained m Part VII thereof The dissolution 
of such company has to be effected according to the procedure laid down 
in the section 

3 Froccdore for dissolution—The procedure for dissolution of an 
insurance company, other than a composite insurer, whose controlled 
business has been taken over by the Corporation under this Act is as 
follows 

(t) it must apply to the Central Gosernment to grant it a ccrtifi 
cate to the effect that there IS no rcaicn for its ccniiiLcd 
existence any longer, but before u makes an application as 
above, it must satisfy itself that,— 

(a) it has, in accordance with this Act, collected and distribute 
sd any moneys paid to it by the Corporation by way of 
compensation or otherwise , and 

(b) it has complied wiih any direction given to it bj the 
Corporation to secure the cvrcubip clary piopeit) cf 
any right being effectively tianifitud to the latter , 
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(t») U must obtain the said certificate from the Central Govern* 
ment > and 


(iii) the Central Government must cause the said certificate to be 
published m the official Gaztiie 

On the said certificate being published in the official Cazetft, the 
insurance company concerned shall be di^olved 

40 If any person viilfully wnbholds or fails to deliver to the 
Ptnaiiy for with- ^ oiporation as required by section 13, any property or 
holding rropetij any took«5, docun ents Of Other papers which may be 
in his possession, or unlawfully retains possession of 
any property of an insurer which has been transferred to and vested 
in the Corporation under this Act or wilfully applies any such property 
to purposes other than those expressed m or auiborised ly this Act, he 
shall, on the conplaini of the Corporation, be punishable with 
imprisonment which may extend to one ) ear, or with fine which may 
extend to one thousand rupees, or with both 

This section provides penalty for offences under the Act ^ Imprison¬ 
ment of aix months was m the original Bill but the Select Committee mcreas' 
ed U to one year feeling that a lesser period provided m the Bill is insufii 
(cient to meet the ends of justice 

Considering the sentences that can be imposed under this section is obvious 
that no Court other than the Court of a Presidency Magistrate or a Magis* 
trate of the first class can take cognizance of complaint under this section 
Moreover, the said Court can take cognizance under this section only on a 
complaint of the Corporation ^ 


41 No Civil Court shall have jurisdiction to entertain or 
Tribunal to have adjudicate Upon any matter which a tribunal is em* 
exciosiTc jDnsd)c- powcred to decide or determine under this Act 

tiOD m certain 
matters 

This section bars the jurisdiction of Civil Courts to try any suit relaU 
mg to any matter which a tribunal is empowered to decide or determine 
under this Act ® 

( I 

42 Any decision of a tribunal may be enforced in any Civil 
Eniorceromt oi Court wltbin the local limits of whose jurisdiction the 
decisions of in- person against whom the decision is to be enforced 

actually and voluntarily resides or carries on business 
or personally works for gam or owns any property, as if It were a 
decree passed by that Court 


This section gives the decision of a inbunal the force of a decree of the 
Civil Court and as such it is executable as a decree of a Civil Court like any 
other decree passed by a Civil Court urdcr the provisions of the Code of 


I Sti leaiOQ 13 and Notes theicto, 

- 2. Sm tectioa 3Z arxl section J^O ol ike Cede oL 
Cnmiaal Fioccdivc (Act V of 1896) m 


also seoioo 109, Iciuraocc Act, 193 Q 
3 tecuou 16 and 
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Civil ProcccJure {Act V of 'tu j 

jurisdiction to execute the decision of 

jurisdiction of the triliunal which rnss^Jl^l.® decree is not lie 

whom the decision is to be enforcerT i e ' n' decision but the person against 
resides or carries on business or pcrson 3 ^t"wori' '’“'“"‘“"'l' 

property within the territorial lun.i. guin or owns any 

tonal jurisdiction of the tribunal HoweU^' “F‘h' 

Code will apply while the said deci.^!in provisions of the said 

pp y wiiiie tnc said decision is put m execution by a Civil Court > 

43 / 'Ti_r-ii... . 


Application 


the 

Act 


Insurance 


a - - ... w..wwsa»iwaa tjy d VslVli V«WUIt 

sections of the Insurance Act shall, so 

° to ant 0^ ^ C"P°ration as they apply 

to any other insurer, namely r rp v 


Sections 2, 2B, 18, 26,33,38,39. 41 45 4 fi uya eo 
52, IlOA, HOB, HOC, 119, 121, 122 and 123 ^ ' 

■rs “«• f 

direct that the follo.ieg reeiiems of tie liieutaeceeci .®Happh"wfhl 
Corporation subject to such condiiion «5 anr^ mrNrt c ^owe 

specified in the nouficatlon, namtr “od'^eattons as may be 

Sections 2D, 10, H, 13, 14, 15, 20,21,22 23 25 27 A 28 A 
35, 36, 37, 40, 40A. 40B, 43, 44. 102 to 106 107 ,o HO 111 113 

1 2At Section 42 of the Insurance Act shall have effect In 
relation to the issue to any Individual of a licence to act as an aeent 
for the purpose of soliciting or procuring life insurance business for 
the Corporation as if the reference to an officer authorised by the 
Controller in this behalf in subsection (1) thereof included a reference 
to an officer of the Corporation authorised by the ConuoUer m this 
behalf 


(3) The Central Government may, by notification in the official 
Gazette, direct that all or any of the provisions of the Insurance Act 
other than those specified in sub-section (I) or subsection | 2 ' shall 
apply to the Corporation subject to such condiitons ard modifications 
as may he pecibed in the notification 

(4i Every noiifcation issued under sub-section (2 or sub-section 
l 3 ) shall be laid for not less than thiity days btfoie loth Houses 
of Pailiatrent as scon as povsible alter it is issued, and shall be 
subject to such irodificalions as Farliauient may nabe during the 
session m which it is so laid or the session immediately following 

(S Save as provided In this section, nothing contained m the 
Insurance Act shall apply to the Cerperauon 


1 >er tiiaiUr pio^u ctj 4d#(cctjci> 47A (2) cf tie luutxce Act, I9i$ 
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1 Object 

2 Scope 

3 Sections of Insurance Act made 

applicsble to Corporation 

4 Sections of Insurance Act made 

applicable to Corporation with 


conditions and modifications as map 
be specified by the Central Government 
Applicability of section 42 of Insur¬ 
ance Act 

Sections of the Insurance Act not 
applicable to Corporations 


1 Object —The object of this section is to resolve any conflict of 
law between the Insurance Act and this Act 

2 Scope—This section expressly lays downi firstly* that the pro¬ 
visions of certain sections of the Insurance Act mentioned m sub section (1) 
of this section must apply to the Corporation just in the same way as they 
apply to any other insurer* secondly* that the provisions of certain other 
sections of the Insurance Act mentioned m sub*section (2) of this section must 
also apply to the Corporation but subject to such conditions and modifica* 
tions as the Central Government may impose or make thereto * thirdly, 
that It directs the Central Government to make those modifications or impose 
conditions to those sections of the Insurance Act made applicable to the 
Corporation by sub'seetton (2) as soon after the commencement of this Act 
by notification in the official Gazette * fourthly* that it directs the applica¬ 
tion of section 42 of the Insurance Act to an aisent of the Corporation procur¬ 
ing or soliciting life insurance business on its behalf m a modified way 
made m sub-section (2A), fifthly* that it confers discretionary powers on 
the Central Government to direct any other provisions of the Insurance Act 
to be applied to the Corporation with conditions and modibcations thereto 
by notification in the official Gazette * sixthly* that it directs every notifica 
tion issued under this section to be placed before both Hous s of Parliament 
to be subjected to any modification, if made by Parliament * and lastly, that 
It expressly provides that the provisions of the Insurance Act shall not apply 
to the Corporation except as provided m this section 

3 Sections of Insurance Act made applicable to Corporation — 

The following sections of the Insurance Act* have been made apphe 

able to the Corporation 

(i) Section 2, providing definition of certain terms and expres¬ 

sions , 

(ii) Section 26* providing appointment of Controller Insurance * 

(ill) Section 3* providing registration i 

(iv) Section 18, povidmg furnishing of reports * 

(v) Section 26, providing alterations m the particulars furnished 

with application for registration to be reported , 

(vi) Section 33 providing power of the Central Government to 

Cause investigation * 

poUc.es and transfer of miuranco 

(v.ii) bcction S9, providing nomination by policy holders , 

(a) Section 41, providmg prohibition of rebates 
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(*) SMtioa45, providing policy not lobe called maucitwa as 
ground of misstatement after t-rfo year*» 

(*i) Section 46, providing application of the law in force mladia, 
to policies issued m India, 

(xii) Section 47A, providing claims on small life msurance pohcics> 

(xiii) Section 50, providing notice of options available to the 
assured on the lapsing of n policy , 

(xiv) Section 51, providing supply of copies of proposals and 
medical reports, ^ 

(xv) Section 52, providing prohibition of business on dividing 
principle, 

(icvi) Section UQA, providing delcgaUan of povtcrs and duties of 
ControUer , 


(xvii) Section 113B, proving signature of documents, 

(xviii) Section HOC, providing power of the Controller to celHor 
information , 

(xix) Section 119, providing inspection and supply of copies of 
published prospectus, etc 

(xx) Sections 121, 122 and 123 repealed by the Repealing and 
Amending Act, 1957 (XXXVI of 1957)» 

4 Sections of Insarance Act made applicable to corporation wUk 
conditions and modiGcations as may be made by the Central Govem- 
xnent —The following sections of the insusance Act, 1938 have been made 
applicable to Corporation with conditions and modifications as may be made 
thereto by the Central Goii eminent 

(i) Section 2D, providing insurers to be subject to the Insurance 

Act while liabilities remain unsatisfied* , 

(ii) Section 10, providing separation of accounts and funds®, 

(ill) Section II, providing accounts and balaace~sheet^» 

(iv) Section 13, providing acluatiaV teport and abstract*, 

(v) Section 14, providing register of policies and register of claims®, 

(vi) Section 15, providing submission of returns^, 

(vu) Section 20, providing custt^y and inspection of documents and 
supply of Copies®, 

(viii) Section 2l» providing powers of Controller regarding tctuco?, 

fixJ Section 22, providing power of ControUer to order revalua 
tion». 


1 Vii# tectvoa 2 and Schedule I of that Act. 6 Not modified 

2. Modified—S K* 734 dated 23id 1 Modified S R 734 thd 

Aueuxt, 1950 M Appeoditu 0 Sub-Mction {3} oaiiued**-4^<d, 

3 ISid 9 Not modifi^ 

4 JbtJ 10 Km modified 

5. tixi, > 
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(%) Section 23, providing evidence of docunaents^ > 

(xi) Section 25, providing returns to be published m statutory- 

forms* , 

(xii) Section 27A, providing further provisions regarding invest* 
mcnts*» 

(xin) Section 28A, providing return of investments relating to 
controlled fund and changes therein*, 

(xvi) Section 33, providing amalgamation and transfer of insurance 
business®, 

(xv) Section 36, providing sanction of amalgamation and ^transfer 
by Controller'', 

(xvi) Section 37, providing statements required after amalgamation 
and transfer'^, 

(xvii) Section 40, providing prohibition of payment by way of 
commission or otherwise for procuring business^ , 

(xviii) Section 40Ai providing limitation of expenditure on commis* 
sion° I 

(xix) Section 40B, providing limitation of expenses of manage* 
roent in life insurance business**’, 

(xx) Section 43, providing register of insurance agents**, 

(vxi) Section 44, providing prohibition of cessation of payments of 
commissiou** , 

(xxii) Section 102, providing penalty for default in complying 
with, act m contravention of, the Insurance Act** , 

(xxiii) Section 103, providing penalty for carrying on insurance 
business m contravention of sections 3, 7 and 98** , 

(xxiv) Section 104, providing penalty for false statement m docu* 
ment* , 

(xxv) Section 105, providing penalty for wrongfully obtaining or 
withholding property*®, 

(xxvi) Section 106, providing power of Court to order restora'tion of 
property of insurer or compensation in certain cases*'^, 

(xxvii) Section 107, providing previous sanction of Advocat^Genefal 
for mstuution of proceedings*®, 


1 Not modi6cd 
2. Not modified 

3 Thoroughly modified btif GSR 734 
dated 23rd August 1958 tu Appendix 

4 *nioraughly modified titd 

5 NotmoOibed 

6 Not modified 

7 Not modified 

8 Not modified 

9 Nor modified 


10 Modified G S R 734, tbtd 

11 Not modified 

12. Modified vid§ GSR 734 tbid 

13 Modifitkl ibid 

14 Modified ibtd 

15 Not modified 

16 Modified otdi G S R 734 i5i<f sti also 

KciioQ 40 ol this Act 

17 Not modified 

18 Not modified 
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(xxvni) Section 108, proifiding poiVfif of Court 10 grant relief*, 

(xxix) Section 109. providing cognizance of oflencej*, 

(xxx) Section 110« providing appeals’^» 

(xxxi) Section llli providing service of notices^ > 

(xxxii) Section 113, providing acquisition of surrender values by 
policy*, 

(xxxni) Section 114, providing power of Central Government fo 
make rules® , and 

(xxxiv) Section 116a» providing power to exempt from certain 
requirements ^ 

5 Applicability of section 42 of tbe Insurance Act — Sub-section 
^A) has been inserted in this section by section 3 of Act XVJI of 1957 
“y.^rtue of this subjection the provisions of section 42 of the Insurance Acb 
1938, have been made applicable in so far as they have relation to the issue 
to any individual of a licence to act as an agent for the purpose of soliciting 
or procuring life insurance business for the Corporation and m sub*8cctioii(l) 
of section 42 of the Insurance Act, 1938, the words “an officer authorised by 
him (Controller) m this behalf" should be read “as an officer of the 
Corporation authorised m this behalf by the Controller," that is to say, an 
officer of the Corporation authorised by the Controller shall have power to 
issue to any individual making an application m the prescribed manner a 
licence to act as an insurance agent for the purpose of soliciting or procuring 
a insurance business 

6 Sections of tbe Insuranee Act not applicable to Corporation — 
The following sections of the Insurance Act, 1938, shall not apply to the 
Corporation, namely,~ 

Sections 2C, 2E, 3A, 3B, 4, 5, 6, 6A, 6B, 6C, 7 8, 9, 12, 16, 17, 
17A, 19,24 (repealed), 27,28,29 to 32, 32A, 40C, 42A to 42C, 44A, 47, 
48, 48A to48C, 49, 52A to 52G, 53 to 61, 62 to 64, 64A to 64T, 65 to lOI, 
112, 115, 116, 117, 118 and 120 

But the Central Government has been given the discretion to direct all 
or any of the said provisions to apply to the Corporation subject to such con 
ditions and modifiLations by notification m the official CaZetlt 

44 Nothing contained in this Act shall apply in reia^ 

Act not to apply tion to 
ID certain case? 


(a) any insurer whose business is being voluntarily wound 
up or js being wound up under the orders of the 
Court , 

(3) any Insurer to whom the Insurance Act does not apply 
by reason of tbe provisions contained in section 2E 
thereof , 


1 Not modified 
^ Not modified 
3 Not modified 

*. Natrr,nM,t;.A 


5 Not modified 

6 tectioQ 48 of tbii Act not modified 

7 Not modified 
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(r) any composite insurer in respect of the management of 
whose affairs an Administrator has been appointed 
under section 52A of the Insurance Act, ] 

{d) the scheme run by the Central Government known 
as the Post 0£Qce Life Insurance Fund , 

(e) any approved superannuation fund as defined in 
clause (o) of section 58N of the Indian Income-tax 
Act, 1922 (Act XI of 1922) which Is !n existence on 
the appointed day, 

* ( f ) any scheme In exlsten<% on the appointed day or any 

scheme framed after the appointed day with the 
approval of the Central Government whereby, in con¬ 
sideration of cert^n compulsory deductions made by 
, j the Government from the salaries of its employees as 
part of the conditions of service^ the payment is assured, 
j by Government on the death of the employee con- 

, , cerned or on the happening of any contingenqr, 
H dependent on his life* 

This section excludes the cases mentioned m clauses (o) to (/) from the 
operation of,thi8 Act In other words, m those cases the assets and liabilities 
of the business even if they relate or appertain to the controlled business as 
defined m this Act shall not be transferred to and vested m the Corporation 
on the' appointed day as provided by section 7 of this Act The cases 
mentioned in clauses (o) to (/) are as follows h ' 

(s) where the business of an insurer is being voluntarily wound up 
or 18 being wound up under the orders of the Court m accord¬ 
ance with the provisions of sections 53 and 54 of the Insurance 
Act, 1938 , 

(it) where the insurer is any individual or unincorporated body of 
< ' individuals or body corporate incorporated under the law of 

any country other than India, or with the object of obtaining 
insurance business, enaploys a representative or maintains a 
place of business, in India, and where he has ceased, before 
the commencement of the Insurance Act, to enter into any 
new contract of life insurance business, 


(i») where in respect of the management of the affairs of anyl 
composite insurer as defined in this Act, an Administrator 
has been appointed under section 52A of the Insurance Act^, 

(tp) where the scheme is lun by the Central Government known 
- J as the Post Office Life Insurance Fund*, 


1 Stt section 44 p«A 

2 Regarding Savings Panic Insurance in FrR 

wsGoveitincni Annuities Act, IS^ 
19 &. 20 Geo 5 c 29 a* aweaded by the 
ladusttial Assurance and Friendly Socie- 


tia Act 1948. 11 &. 12Geo 6, c 39, wberebv 
a savings bank insurance may be granted to 

a peiion rot urdcribc age often years if 
the aiBount does nol exceed fivepouiids 
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46 1 No act or proceeding of the Corporation or of any committee 
„ , , .. of the Corporation shall be called in question on the 

tuiion of Corpora- gfcund merely ot the existence of any vacancy or 
lion or Committcw defect in the constitution of the Corporation or 
not to inNalidate ,-.1 t_ 

acts Of proceed Committee, as the case may be 

mgs. 


This section saves the acts and proceedings of the Corporation or any 
of Its Committee being called 111 question because of (*) the existence of any 
vacancy not having been filled up or («) the exv8tc|ice of defect in the consti¬ 
tution either of the Corporation itself or its Committee 

47. No suit, prosecution or other legal proceeding shall he 
Piotection of agai^ist any member or employee of the Corporation for 
sctioq uktm under anything which IS in good faith dene or intended to be 
done under this Act 


This section protects every mcmbcf or epiployee pf the Corporation 
from being sued, prosecuted or proceeded against in any legal proceeding 
for anything which he has in good faith done or intended to be done under 
this Act 

48. (Ij The Central Government may, by notification in the 
Power 10 ouve official Gazette, make rules to carry oat the purposes 
of this Act 

(2) In particular, and without prejudice to the generality of the 
foregoing power, such rules may provide for all or any of the following 
matters, namely,— 

(a) the term of office and the conditions of service of 
members, > ' 

{b) the manner in which the moneys and other assets 
belonging to any such fund as is referred to in sec¬ 
tion 8 shall be apportioned between the trustees of the 
fund and the Corporation , 

(<:) the services which the chief agent should have rendered 
for the purpose of the proviso to section 12 , 

id) the jurisdiction of the tribunals constituted under 
section 17 , 


{e') the manner in which and the persons to whom, any 
compensation under this Act may be paid , 


(/) the time vylthm which any matter which may be 
referred to a tribunal for decision under this Act may 
be so referred , 


(^) the manner in which and the conditions 
which investments may be made by the 
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ih) the manner In which an Employees and Agents Rela¬ 
tions Ccmmfttee may be constituted for each zonal- 
office , 


(t) the form m which the report giving an account of the 
activities of the Corporation shall be prepared , 

(j) the conditions subject to which the Corporation may 
appoint employees , 

(i) the fees payable under this Act and the manner in 
which they are to be collected , 

{/) any other matter which has to be or may be prescribed 

(3) All rules made under this section shall be laid for not less 
than thirty days before both Houses of Parliament as soon as possible 
after they are made, and shall be subject to such modifications as 
Parliament may make during the session m which they are so laid or 
the session immedia.t€ly following 


This section confers discretionary powers on the Central Governraeat 
to make rules with a view to carry out the purposes of this Act These 
rules are to be made by notidcation m the ohicmi CaZettt Apart from the 
general powers to make rules special powers have also been conferred on 
the Central Government to make rules covering matters mentioned m 
clauses (n) to (0 of sub-section (2) These special powers cover matters, 
such as, (i) term of office and conditions of membership under section 4> 
(«) apportionment of assets under section 8 , (»«) the services which a chief 
agent should have rendered for the purposes of proviso to section 12, ($p) 
jurisdiction of the tribunals constituted under section 17, (o) about 
compensation payable to whom and in what manner, (n) tinac-limit for 
referring a matter to the tribunal , (w*) investments to be made by the 
Corporation , (dm) constitution of the Employees and Agents Relations 
Committee, («) form of annua! report, (x) conditions of appointment of 
employees , (w) fees to be charged and their collection , and («») any other 
matter to be prescribed under this Act ^ i 

These rules as soon as they arc made have to be laid before both 
Houses of Parliament for not less than 20 days and they shall be subject to 
such modifications as Parliament may make^ 

Where the Central Govemroent promulgated an order on 30th Decem¬ 
ber, 1957, known as the “Catcgonsation Order” known popularly as the 
“Blue Order” in exercise of its powers conferred by sub-section (2) of section 
U of the Act and the classification made therein being eminently rational 
and warranted by law, the said order is not al/ra vi/fs on the ground of 
discrimination * But the order of the Central Government No 53(I)-Ins, 
dated Ist June, 1957, made under section 11(2) altering the remuneration 
and other terms and conditions of service of the employees applies only to 
those who were in supervisory, clerical or subordinate staff grades of 
insurers on 3lst August, ld56 and not to officers and field workers of the 
insurers ® . * 


1 

2. 


For jDlerprciBtJcn of lulti, M«^ote3 (A) 
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49 , (1) The Corporation may, with the previous approval of the 
Power to maXt> Central Government, by notification in the of 

regulations Indta^ make regulations not inconsistent with this Act 

and the rules made thereunder, to provide for all matters for which 
provision is expedient for the purpose of giving effect to the provisions 
of this Act 

(2) In particular, and without prejudice to the generality of the 
foregoing power, such regulations may provide for— 

(fl) the powers and functions of the Corporation which may 
be delegated to the zonal managers , 

(i) the method of recruitment of employees and agents of 

the Corporauon and the terms and conditions of service 
of such employees or agents , 

{6b) the terms and conditions of service of persons who have 
become employees of the Corporation under sub¬ 
section (1) of section 11, 

(f) the number, term of office and conditions of service of 
roembeTa of Boards constrVkjled under aecuon 22 , 

{d) the territorial limits of each zone established under this 
Act and the business to be transacted m each zone , 

ie) the manner In which the fund of the Corporation shall be 
maintained , 

(y) the maintenance of separate funds and accounts at 
each of the zonal office , 

(^) the jurisdiction of each divisional office and the 
establishment of councils representative of policy-holders 
in each area served by a divisional office for the 
purpose of advising the divisional office in respect of 
any matter which may be referred to it, 

ih) the conduct of busines> at meetings of the Corporation , 

(*) the formation of committees of the Corporation and the 
delegation of powers and functions of the Corporation 
to such committees, and the conduct of business at 
meetings of such committees , 

(j) the form and manner in which policies may be issued 

and contracts binding on the Corporation may be 
executed , 

(6) the classification of policies, whether issued by the 
Cor^raiion or by any insurer whose controlled business 
has been transferred to and vested in the C^iporatioii, 
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declaring differential bonuses, 
wherever necessary , ‘ 


^ of ^ ^ intervals within which the 

^untsofthe various zonal offices, divisional offices 
and branch offices may be inspected and their 
accounts audited , 


“ t«ifg'ro.-sr 


retrospi«.«^‘‘Jt;ct’“ThfXe«Ttr"‘'‘' of 1937 with 

powers on the Corooration in section is to confer discretionary 

effect to the provisions of regulations for the purpose of giving 

the following conditions laid *^«c regulations, 

namely,section have to be satisfied, 


‘p™L‘'cf”hts^A«; S""”® 


with any of the provi.ioa, of 


OcmrToo'l^'nme'n".?’''*' “PP^o™! of the 

(to) they must have been made to provide for matters for which 
provision 13 expedient* and wnicn 

(o) they must have been notified m the Caztllt ojIndia 

The mam power to make regulations is derived imdcr sub-section (l) 
In stating the various matters upon which regulations may be made sub¬ 
section (?) IS illustrative only In order to find out whether the Corporation 
is competent to make regulations on a particular subject or matter, the test 
is not to discover the particular matter in the various items contained m 
sub-section (2) but to look to the Act itself And if the Act has contem 
plated t provision by regulation of such a matter, it i will be open to the 
Corporation m exercise of the power given to it by sub-section (1) to make 
regulations for giving effect to it ^ 

Clause (Jf) of sub-scction (2) of this section docs not confer any power 
on the Corporation to alter the terms and conditions of service of the cxistin 
employees of insurers nor docs Regulation 7 of the Life Insurance Corpora¬ 
tion (Staff) Regulations, 1956, purport to confer any such power on the 
Corporation* An employee dismissed m violation of the said (Staff) 
Regulations, 1956, can apply for appropriate writs under Article 226 of the 
Constitution of India ® 


“Whenever a Corporation is created by Act of . 

reference to the purpos-s of the Act, and solely with a view toTarrvi'^ 

these purpoies mco execution, not only the objects which the Corporati^ 


JCtdarSaths Lift Inturaiut Corporation of 
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It hai been held th t Life Insu Car 
poratiOQ ol India (hiali) Ri- *1 
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U 5 c\f may legUiraately pursue must bs ascertatned fiotn the Act \lself, but 
the powers which the Corporation may legitimately use m furtherance 
of these obiects must either be expressly conferred or derived by reasonable 
implication from its provisions”^ There is a ”wellrecognised principle 
that, where there is a comp-tent aulhoniy to which an Act of Parliament 
entrusts the power of making regulations, it is for that authority to decide 
what regulations ate necessary , and any regulations which they may decide 
to make should be supported, unless they are manifestly unreasonable 
or unfair when it is the duty of the Court to declare it to be invalid ^ 


THE PIRST SCHEDULE 
{Sii section 16) 

PRINCIPLES FOR DETERMINING COMPENSATION 
PanT A 


The compensation to be given by the Corporation to an insurer having 
& share capital on which dividend or bonus is payable, who has allocated 
as bo lus to policy holders the whole or any part of the surplus as disclosed 
in the abstracts prepared m accordance with Part II of the Fourth Schedule 
to the lusurance Act in respect of the last actuarial investigation relating 
^ hit contTo’ded bntinets ns at a date eatlict than the day of Januaty, 
1935/ shall be computed m accordance with the provisions contained m 
paragraph 1 or paragraph 2, whichever is more advantageous to the 
insurer 


Paragraph I -—Twenty times the annual average of the share of the 
surplus allocated to shareholders as disclosed in the abstracts aforesaid m 
respect of the relevant actuarial investigations multiplied by a figure which 
represents the proportion that the av-rage business m force during the 
calendar years comprised in the period between the date as at which the 
actuarial investigation immediately preceding the earliest of the relevant 
actuarial investigations was made and the date as at which the last of such 
investigations was made 

Paragraph 2 —Half the amount payable under paragraph 1 plus the 
paid up capital or assets equivalent thereto, or, in the case of a composite 
insurer, that part of the paid up capital or assets equivalent thereto which 
has or have been transferred to and vested m the Gotpotation under 
this Act Jess the amount, if any, of expenses or losses or both capitalised 
by the insurer for the purposes of Form A of the First Schedule to the 
Insurance Act 


Eseplcnotton 1 —For the purposes of paragraph I,— 


(fl) “relevant actuarial investigations’^ means such minimum 
number of latest actuarial investigations as at dates earlier 
than the 1st day of January, 1955 (not being less than two in 
any case), as would leave the period intervening between the 


1 Mszive]) iGleiUretatioa of Statutes, p 360 

2 London County Covnttl v Ditvondi^ Btoscepa 


Co (1911)80L.J Iv B 144 
3 Sktles V Calmii (]904) 1 X D 621 
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Provided further that— 

(a) ta any ease where the order made under section 35 is with 
reference to sub section (2) ouly, the preceding proviso shall have 
clTcct as if clause (6) had been omitted therefrom , and 

{b) in any case where the order made under section 35 is with 
reference to subjection (3) onlyi the preceding proviso shall have 
cflTcct as if— 

(t) clause (o) had been omitted « 

(ti) m clause (6)* the words, brackets and letter “with respect to 
the balance arrived at under clause (o)'’ had been omitted , 
for the words "the said balance”, the words “annual average 
of the surplus” had been substituted , and for the words, 
brackets and letter “with the provisions contained in clause 
(4) of”, the words and letter “with method A specified m” had 
been substituted 

£x^/ana(ion 4 —Where an insurer is an insurer incorporated outside 
India whose paid up capital is outside India— 

(a) the provisions contained m paragraph I shall have effect as jf 
the words “less a sum equal lo that part of the paid-up capital 
of the insurer as may be determined by the Central Government 
to be allocable to the controlled business of the insurer” were 
inserted at the end of that paragraph , and 

(d) the provisions contained in paragraph 2 shall have effect 
as if,— 

(/) the words “without making the deduction referred to m clause 
(a) of £;k/>/a«atton 4” had been inserted after the words “half 
the amount payable under paragraph 1’', and 

(«) the words beginning with ‘plus the paid up capital” and 
ending with “m the First Schedule to the Insurance Act” had 
been omitted > 


J - PART B 

The compensation to be gwen by the Corporation to an insurer having 
a share capital on which dividend or bonus is payable who has not made 
any such allocation as is referred to m Part A m respect of the last actuarial 
investigation as ai a date earlier than the 1st day of January, 1955, shall be 
an amount equal to the value of the assets of the insurer appertaining to 
his controlled business in’ existence, on the,l9th day of January, 1956, 
computed as at that dale in accordance with the provisions of paragraph 3 
less the amount of liabilities of the insurer appertaining to such business m 
existence on the 19»h day of Januaiy, 1956, computed as at that date in 
accordance with the provisions of paragraph 4 

Faragrajih 3 —(a) The market value of any land or buildings 

Assets 


(6) The market value of any share*, securities or other 
investments held by the insurer 
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actuarial investigations immediately 
Hat#* g of such investigations was made and the 

to not less t'han Ur yearsf ■"''‘'”'8“““* 


(i) "average business in force" means the average of total sums 
assured by the insurer (including any bonus) in respect of his 
controlled business as on the Slst day of December of each of 
the relevant calendar years 


Explanation 2 —For the purposes of paragraph 1, where an insurer has 
allocated to shareholders more than 5 per cent of any such surplus as is 
referred to therein* the insurer shall be deemed to have allocated only 
5 per cent of the surplus and where an insurer has not allocated any 
such surplus to shareholders or has allocated to shareholders less than ^ 
per cent of the surplus 


Exjtlanalton 3 —In the case of any insurer incorporated outside India, 
the annual average of the share of the surplus allocated to shareholders 
for the purposes of paragraph I shall be deemed to be the annual average 
of the surplus as disclosed m the abstracts prepared in accordance with 
Part II of the Fourth Schedule to the Insurance Act, m respect of the relevant 
actuarial invescigacions multiplied by a figure which is the average of the 
two figures mentioned below 

(0 a figure representing the proportion which the share allocated 
to shareholders out of the surplus m respect of the world 
business of the insurer (such share being computed subject to 
the provisions of Explanation 2) bears to the whole of such 
surplus as ascertained with reference to the last actuarial 
investigation relating to such business as at a date earlier 
than the 1st day of January, 1955 , and 

(0) a figure repres<*Dting the proportion which the share allocated 
to shareholders out of (he surplus m respect of the world 
business of the insurer (such share being computed subject to 
the provisions of Explanation 2) bears to the whole of such 
surplus as ascerCamed with reference to the actuarial mvesti 
gation relating to such business immediately preceding the 
actuarial invescigacioa referred to in clause (i) 

Provided that m the case of any such insurer in respect of whom an 
order has been made under section 35* the amount computed as follows shall 
be deemed to be the annual average of the surplus 

(a) there shall be deducted from the annual average of the surplus, 
interest at 3} per cent per annum for one year calculated on 
the assets specified in any order made under sub*3cction (2) of 
section 35 , 

{b) with respect to Uie balance arrived at under clause (^)> there 
shall be computed an amount that bears the same proportion to 
the said balance as the liability on policies appertaining to the 
controlled business of the insurer, other than those expressed 
many foreign currency issued on the lives of penons who are 
not citizens of India, bears to the liability in respect of all 
policies appertaining to such business, the liabilities on policies 
bciui^ computed as at Uic 3lst day of December, 1955, m 
accordance with the provisions contained in clause (^) of the 
becond Schedule 
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Provided further that— 

(o) m any case where the order made under section 35 is with 
reference to sub section (2) only, the preceding proviso shall have 
effect as if clause {b) had been omitted therefrom , and 

(fr) in any case where the order made under section 35 is with 
reference to sub-section (3) only» the preceding proviso shall have 
effect as if— 

(0 clause (a) had been omitted / 

(»*) m clause (6), the words, brackets and letter “with respect to 
the balance arrived at under clause (a)'' had been omitted , 
for the words “the said balance”, the words “annual average 
of the surplus” had been substituted , and for the words, 
brackets and letter “with the provisions contained m clause 
(6) of”, the words and letter “with method A specified m” had 
been substituted 

Exjfianatton 4—Where an insurer is an insurer incorporated outside 
India whose paid-up capital is outside India— 

(a) the provisions contained in paragraph I shall have effect as if 
the woc<U “less a sum equal to that part of the paid-up capital 
of the insurer as may be determined by the Central Government 
to be allocable to the controlled business of the insurer” were 
inserted at the end of that paragraph , and 

iP) the provisions contained 'm paragraph 2 shall have effect 
as if,— 

0) the words “without making the deduction referred to in clause 
(a) of E^planalton 4*» had been inserted after the words “half 
the amount payable under paragraph U*, and 

(«) the words beginning with 'plus the paid up capital” and 
ending with “in the First Schedule to the Insurance Act” had 
been omitted 

' . PART B 

The compensation to be given by the Corporation to an insurer having 
a share Capital on which dividend or bonus is payable who has not made 
any such allocation as is referred to m Part A in respect of the last actuarial 
investigation as at a date earlier than the 1st day of January, 1955, shall be 
an amount equal to the value of the assets of the insurer appertaining to 
his controlled business in existence, on the 19ih day of January, 1956, 
computed as at that date in accordance with the provisions of paragraph 3 
less the amount of liabilities of the insurer appertaining to such business m 
existence on the lS»h day of January, 1956, computed as at'that date in 
accordance with the xrovisiona of paragraph 4 

Paragraph 3 —(a) The market value of any land or buildings 
Assets 


(b) The market Value of any share's, tecurities or other 
investments held by the insurer ' 
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(c) The total amount of the premiums paid by the insurer m respect 
of all leasehold properties reduced in the ease of each suoh premium by an 
amount which bears to such premium the same proportion as the eapired 
term of the lease in respect of which such premium shall have been paid 
bears to the total term of the lease 

(d) The amount of debts due to the insurer, whether secured or 
unsecured, to the extent to which they arc reasonably considered to be 
recoverable 

(0 The amount of premiums which have fallen due to the insurer on 
policies of life insurance but have not been paid and the days of grace for 
payment of which have not expired 

(/ ) The amount of cash held by the insurer, whether in deposit with a 
bank or otherwise 

{g) The value of all tangible asse ts other than those falling withm any 
of the preceding clauses 

Paragraph 4 —(fl) The total amount of liabilities of the insurer to 
holders of policies m respect of his controlled business on 
LiahilitjM account of matured claims on which payment has to 
be made 

(6) The total amount of liabilities of the insurer to holders of policies 
■m respect of his conttoUed business which have not mavuitd for payment, 
the liabilities in respect thereof being calculated on the following actuarial 
bases 


(t) in respect of whole-life assurances and endowment assurances, 
the mortality table to be used shall be the Oriental (25—-35) 
ultimate mortality table, and an interest rate of 3 per cent 
per annum shall be assumed and for expenses 20 per cent 
of oflBce premiums m the case of with prefit policies shall be 
reserved, 

(tt) in respect of other policies such actuarial bases determined by 
' the actuary making the valuation as may be consistent with 

the basis specified in clause (>), and 

(«0 m determining the liabilities of insurers under clause (b), the 
actuary sh^l make all the usual provisions and reserves as 
are ordinarily done m such cases 

(c) The total amount of all other liabilities of the insurer 

(tO Where, as a result of the actuarial valuation of policy liabilities 
iracle under clause (A), the life insurance fund is shown to be m surplus, 
a sum equal to 96 per cent of such surplus shall be deemed to be a liability 
under this paragraph 

Explanottott —For the purposes of this Part, in the case of an insurer 
incorporated outside India in respect of whom an order under section >5 
has been made, the assets or the assets and habilitie«!, as the case may be, 
specified in the order shall be excluded 

5—If the ID uier to whom compensation is to be given 
under this Part is a dnplactd in urer, the compensation to be given shall be 
computed m accordance with the folicwmg provisions — 
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Firstly^ there shall be ascertained the losses incurred by the displaced 
insurer in respect of claims arising by deaths established by the 
displaced insurer to have been caused by the civil disturbances 
which took place on the occasion of the setting up of the 
Dominions of India and Pakistan, the total loss being taken as 
the difference between the amounts paid as daims in respect of 
such deaths and the total amount of the actuarial reserve in 
respect of the relevant policies , 

Suondly, there shall be ascertained the difference between the market 
value as at the 15th day of August, 1947, of any immovable 
property in West Pakistan belonging to the displaced insurer and 
the market value thereof determined under paragraphs of this 
Part, or, where any such immovable property has been sold 
before the 19th day of January, 1956, the difference between 
the market value thereof as at the 15th day of August, 1947, and 
the sale price , 

Thirdly, there shall be ascertained the amount of deposits held by 
the displaced insurer m banks which could not be withdrawn on 
account of a moratorium declared under any law for the time 
being in force, to the extent to which such deposits have 
become losses , 

Fourthly, there shall be ascertained the difference between the market 
value as at the 15th day of August, 1947, of any shares, in any 
company now carrying on business m West Pakistan held by the 
displaced insurer and which bad hern acquired before the 15th 
day of August, 1947, and the market value of such shares as at 
the 19th day of January, 1956 

The amount of compensation to be given to the displaced insurer under 
this Part shall be— 

(a) the amount which would have to be given to him if this para 
graph had not been enacted, plus 

{b) an amount which represents one half of the difference between 
the compensation which would have to be given to him if to the 
value of the assets referred to in paragraph 3 there had been 
added the sum of the four items referred to in this paragraph and 
with respect to the liabilities referred to in paragraph 4 , the 
life insurance fund had been increased by a like sum, and the 
compensation which would have been given to him jfthis 
paragraph had not been enacted 

Or 

One half of the paid-up capital of the displaced insurer whichever 

is less 

Explaiiahon—Fot the purposes of this paragraph "displaced insurer" 
means an insurance company whose registered office during any part of the 
year 1947 was in any area now forming part of West Pakistan and whose 
registered office is now in India 

C 

The compensation to be given by the Corporation to an insurer— 

(a) having no share capital, or 
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THE SECOND SCHEDULE 


(Sli section 35) 

PRINCIPLES rOR determining THE VALUE OP LIABILITIES 

IN certain cases 


The total amount of the liabilities of an insurer incorporated outside 
India for the purposes of sub-section (2) of section 35 shall be^ the sum of the 
amounts computed in accordance with the following ptovi sions 


(a) the total amount of liabilities of the insurer to holders of 
policies m tespcci of hia controlled buMness on account of 
matured claims on which payment has to be made » 


(6) the total amount of iiabilmes of the insurer to holders of 
policies m respect of his controlled business which have not 
matured for payment, the liabilities in respect thereof beujir 
accordance with method B below 
or the mean of the liabilities calculated m accordance with 
method A and method B below, whichever is greater 


MtlAcd d—Actuarial liability calculated on thi* same bases as 
idopied by the insurer at the last actuarial investigation as at a date ea^he^ 
ihan the Ist day of January, 1555 


Method B —Actuarial liability calculated on the method known as the 
nodificd net premium method of valuation, the morialuy table to fae used 
icing the Oriental (25—35) ultimate mortality table, an interest rate of 
Dcr cent per annum being assumed and the allowance for first year 
ixpcnscs being Rs 40 per thousand rupees of'the sum assured by ^ the 
lolicy 


Explanation I —Before ascertaining the liability under method A nod 
aethod B, there shall be added to each with profit policy in force on the 
Ist day of December, 1955 (unless such addition has already been made! 
loftus at the same rate as declared at the said last actuarial mvcstioaiion 
1 respect of each year or part of a year the policy had been m force since 
1 C date aa at which the said last actuarial investigation was made 


Explanation 2—In calculating the liabilities in accordance with 
letbod A or method B ,— 


(t) m respect of policies other than whole life a urarce and 
endowment assurance, such actuarial basis dejfrmmed bv the 
actuarj making the valuation as may he consistent with the 
basis specified in the method shall be employed , and 

(t>) the actuary shall make ail the usual Pcovismns and reserves as 
are ordinarily done in such cases, 

(c) the total amount of all other liabilities of the insurer ' 
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THE THIRD SCHEDULE 
{Set section S6) 

PRINCIPLES FOR DETERMINING COMPENSATION PAYABLE 
TO CHIEF AGENTS 

The compeasation payable to a chief agent shall consist of seventy'five 
per cent of the overriding commiisjon specified m the contract relating to 
chief agency with the insurer on the renewal premiums received by the 
Corporation during a period of ten ycar» from the appointed day in respect 
of the business procured by the chief agent before the appointed day; 
and such compensation shall be determined and paid annually for the 
said period 

PRINCIPLES FOR DETERMINING COMPENSATION 
PAYABLE TO SPECIAL AGENTS 

The compensation payable to a special agent shall consist of one* 
eighth of his annual average earnings during the period beginning on the 
Ist day of January, 1952, and ending on the 31st day of December, 1955, in 
the form of overriding commissions in respect of business procuced by him 
through insurance agents 




PART IV-B 

THE LITE INSURANCE CORPORATION RULES, 1956 


S R O 1889A —In exeicise of the powers conferred by section 48 of 
the Life Insurance Corporation Act, 1956 (31 of 1956), the Central Govern¬ 
ment hereby makes the following rules, namely,— 

1 Short title —These Rules maybe called the Life Insurance Corpora¬ 
tion Rules* 1956 


^2 Defimtions—In these rules— 


(i) “Act** means the Life Insurance Corporation Act, 1956 ^31 of 
1956) , 

(«) “Section” means a section of the Act * 

(uO “Tribunal” means the Tribunal constituted by the notification 
of the Government of India in the Ministry of Finance b R O 
No 1734, dated the 25th May, 1957 , J 

3 Terras of office of members—(1) An official member shall hold 
office during the pleasure of the Central Government 

(2) A non-official member shall hold office for a period of two years 
unless a shorter period is specified m the order of appointment 

(3) An outgoing member shall be eligible for re-appomtment 

Thi, rule m sub rules (1) aod (2) delimili the term of office of the official and 
Comment non official members ot the Lite In uraoce Corporation Sub rule 13) provides 

that outgoing member shall be eligible lur rc-appomtment 

4 Resignation of members—The Chairman or any member muy' 

by writing under his hand addressed lo the Central Government, resign his 
office, and such resignation shall take effect from the date on which it is 
accepted by the Central Government ou the expiry of thirty days 

from the date of resignation, whichever is earlier ) 

5 Absence from meetings—Any member who absents himself from 
three consecutive meetings of the Corporation without leave of the Corpor¬ 
ation shall cease lo be a member thereof 

6 Removal of a member —{I) The Central Government may remove 
any member, who m the opinion of that Government, has so flaeraaU/ 
abused in any manner his position as a member as to render his contmi^cc 
as a member detrimental to the public interest 


l Sub* by Notification No G S R 317 
dated 30ili iSpnl 1958 publubed m the 
Coi*iU if India dated 30:h \la> 19M 


2 


Part 11 Seoiuo 3 (*7 

W ® 30.h AprU 
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(2) No member shall be removed under sub-rule (1) unless he has been 
given a reasonable opportunity of showing cause against his removal 

Comment This rule provides that tbe Ceatnl Government m»y order the removal of a manber 
after giving bim a reatoosbte opportuoitj’ of showing cause 

7 Casual vacancies among members —Jn the event of the occurrence 
of any vacancy m the olFice of a member by reason of his death, resignation 
or removal, or otherwise, the Central Government may appoint another 
person to act m his place 

8 Fees of members —A member not being a wholetime officer of the 
Corporation or an officer of the Centra! Government shall be paid fees by the 
Corporation as follows 

(fl) for attending meetings of the Corporation—Rs 100 for each 
meeting , 

(A) for attending meetings of the Executive Committee or Investment 
Committee of the Corporation—Rs 50 for each meeting , 

(<) for attending meetings of any other committee set up by the Cor¬ 
poration—Rs 20 for each meeting 

9 Travelling and daily allowance —(1) Every non-official member 
shall be entitled to-— 

(<t) travelling allowances for journeys performed by him m connection 
with the work of the Corporation at the rates admissible to 
officers of the first grade in service of the Central Government 

Provided that every such member shall, when travelling by rail# 
be entitled to travel by air-conditioned accommodation, if 
such accommodation is available , 

(4) daily allowances for halts on duty at the maximum rate admissible 
to an officer of the first grade m the service of the Central 
Government 

(2) The travelling and daily allowances of an official member sh^l be 
governed by the rules applicable to him for journeys performed on official 
duty , and in case such official member is not in the service of the 
Corporation, the Corporation shall make necessary reimbursement to the 
authority employing such official 

10 Apportionment of provident fund, etc—(1) Where all the 
employees of an insurer whose controlled business is transferred to and 
^sted in the Corporation under section 7 do not become employees of the 
Corporation under section ] 1, all the moneys and other assets belonging to 
the provident fund or superannuation fund or any other like fund referred to 
in sub-section (1) of section 8 shall be apportioned between the trustees of the 
tund and the Corporation in the following manner, namely,— 

(*) the moneys and other assets of any provident fund shall be appoi^ 
tioned m the proportion which the total of the amounts lying 
to the credit of the persons becoming employees of the Corpora- 
tion bears to the total of the azrounts lying to the credit of the 
persons who do not become employees of the Corporation t 
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(«*) the moneys and other assets of any superannuation fund shall be 
apportioned m the proportion which the liability of the fund in 
respect of the persons becoming employees of the Corporation 
bears to a similar liability in respect of the persons who do 
not become employees of the Corporation, such liability to be 
ascertained on such basis as may b"* determined by the Corpora 
tion and approved by the Central Government, and 

(«0 the moneys and other assets of any other like fund shall be 
apportioned in accordance with the principles set out in clause 
(t) or clause (u)» as the case may be 

(2) The provisions of sub^uleft) shall, so far as may be, apply m 
relation to the valuation and apportionment of moneys and other assets 
belonging to any provident fund or supcrannuaticn fund or any other like 
fund referred to in clause (/) of sub-scction (^) of section 10, as they apply 
m relation to the apportionment and valuation of moneys and other assets 
belonging to a provident fund, superannuation fund or any other like fund 
referred to m subjection (1) of section 8 


ExJ>lanalton -•For the purposes of this rule the assets of a provident fund, 
superannuation fund or any other like fund shall be valued at the market 
rate as on the appointed day 

11 Transfer of service of existing employees of chief agents —The 
provisions of section 12 shall apply only m respect of the employees of a chief 
agent of an insurer who was, under the terms of his contract with the insurer» 
required to reader the following services h> the policy holders, namelyi*— 

(c) collection of premiums from the policy-holders m respect of poli¬ 
cies secured through his insurance agents m the area for which 
he was appointed chief agent t and 
(6) issuing of final (pucka) receipts for the premiums so collected 


12 Reference to Tribunal —The time within which a reference may 
be made to the Tribunal in respect of the determination of compensation 
payable under the Act, shall be as follows, namely,— 

(>) m the case of an insurer to whom compensation is payable under 
Fart A or Fart G of the First Schedule to the Act, within three 
months from the date on which the compensation determined 
by the Corporation is offered to the insurer , 


00 m the case of an insurer to whom compensation is payable under 
Part B of the First Schedule to the Act, within six months from 
the date on which the compensation determined by the Cor¬ 
poration 18 tiered to the insurer , 


0*0 m the case of compensation payable to a chief agent or special 
agent under the proviso to section 36 of the Act, witfam three 
months from the date on which the compensation determined 
by the Corporation is offered to the chief agent or special agent, 
as the case may be 


»t, Provided that any such reference may be admitted by the Tribunal after 
presenbed therefor under this rule, if the person 
_ ■ ® ® reference satisfies the Tribunal that he had sufficient cause for not 

making the reference within the said period 

ommeat: Th u rule pro\ idc, for I>miUtuuifi»r reference to the Tribunal m respect of cots* 
Pemauoi p a>-able under the Act 
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'[12A Jurisdiction of Tribunal —The Tribunal may exercise juris 
diotion m the whole of India and shall have power to decide or determine all 
or any of the following raatterSi namely,— 

(*) any question whether of title or of liability or of any nature 
whatsoever in relation to the assets and liabilities pertaining to 
the controlled business of the insurer transferred to and vested 
in the Corporation $ 

(tt) any question under section 10 or under any rules made there 
under whether any property is or was held or used by a 
com posite insurer for the purpose of his controlled business, 

(m) every application made under section 15 and all claims outstand 
mg in respect of any transaction which may be the subject 
matter of any such application determined in favour of the 
Corporation , 

(to) all claims for compensation payable under the Act to insurer 
whose controlled business has been transferred to and vested in 
the Corporation $ and all matters connected with the deter¬ 
mination, payment and distribution of such compensation , 

(o) all claims for compensation payable under the Act to chief agents 
or special agents for contracts terminated under section 36 1 
and all matters connected with the termination, payment and 

(ts) such s^plemental, incidental or consequential matters which 
the Tribunal may deem it expedient or necessary to decide or 
determine for the purpose of securing that* the jurisdiction 
vested in it under the Act and in respect of matters referred to 
above is fully and effectively exercised ] 

13 Compensation — ^The compensation payable under the Act shall 
be paid in cash 

14 Employees and Agents Kelations Committee —The representa- 
uves of the Corporation on the Employees and Agents Relations Committee 
constituted under sub-section (3) of section 22 of the Act for each zonal office 
at the Corporation and the representatives of the employees and agents on 
such Gommittcc shall be nominated by the Corporation 

15 Term of office of membera of Employees and Agents Rela> 
ttous Committee—A member of an Employees and Agents Relations 
t_oint“'ttce shall hold office for a penod of two years but shall be eligible for 
being renominated 

16 Casual vacancies in Employees and Agents Relations 

—< 1 ) If any casual vacancy occurs in the office of a member of 
an Employees and Agents Relations Cotnmmcc by death or resignation of 
such member or otherwise, the Corporation snail as soon as may be after the 
occurrence of the vacancy lake immediate steps to fill the vacancy 

(2) Every member appointed to fiU a casual vacancy of such Committee 
shall continue m oflicc for the uncxpircd term of his predecessor 

17 Report—The Annual Report to be submitted by the Corporation 
I, il c Central Government under section 27 of the Act regarding its activities 


1 Ins.bj’G S R. 317, dixedSOib April 1953 
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during the previous Bnancial year shall be m such form as the Central 
Government may, from lime to time, direct, and shall inter aha contain 
particulars in respect of the following matters, namely,— 

(a) the extent of the new business » 

{b) the total amount of business in force , 

(c) the total amount of claims » 

(d) nature of investment, and 
(•) the accounts 


18 Allocation of paid up capital of composite insurer —For the 
purposes of the Explanation to sub-section (2) of section 7 and of clause (6) of 
sub-section (2) of section 10 of the Act, the part of the paid-up capital, or 
assets representing some paid up capital, as the case may be, allocated to the 
controlled business of an insurer shall be determined in the following manner, 
namely,— 

(i) in respect of an insurer entitled to receive compensation under 
Part A of the First Schedule to the Act, the paid-up capital 
allocable to the controlled bu3me:,s shall be that proportion 
of the total paid-up capital of the insurer which the annual 
average of the profits from the controlled business during the 
period covered by the relevant actuarial investigation bears to 
the total of such annual average of profits plus two times the 
annual average of the profits from other business during that 
period 

Provided that the paid-up capital so allocable to the controlled 
business shall not in any case exceed a sum of rupees six lak^ , 

(n) m respect of an insurer entitled to compensation under Part B of 
the First Schedule to the Act, the paid-up capital allocable to 
the controlled business shall be the excess, if any, of the amount 
of liabilities of the insurer appertaining Vo such business in 
existence on the I9th day of January, 1956, computed as at that 
date in accordance with the provisions of paragraph 4 of Part B 
of the First Schedule to the Act over the value of the assets of 
the insurer appertaining to his controlled business (excluding 
the paid up capital allocable to coniroUcd business) m existence 
on the l‘-th day of January, 1956, computed as at the date ^ 
accordance with the provisions of paragraph 3 of Part B ofths 
First Schedule to the Act 


Explanation 1 —“Profits from controlled business” means the xhss af'-* 
surplus allocated to the shareholder as disclosed in the abslracjr 
accordance with Part 11 of the Fourth Schedule to the Inxurajac* 
of the relevant actuarial investigations 

Explanaiton 2-—“Profits from other business^ laeanj 
profits less losses transferred to “Profit and Lou 

marine and miscellaneous insurance revenue laetirc* 

ance with Form F of the Third Schedule to the ^ 

Explanation Z —“Relevant Actuanal Irrcii.-s 

number of latest actuarial mvestigauons as at » 

January, 1956 (not bemg ksr , 

venruB b«„een .he da.l as a. | 



PART IV-C 

■a 

Modifications made in the Sections o£ the Insurance Act 
m their applicability to the Corporation 

£iSm Section 43 (2)] 

notification 

GSR 734, the 23rd August, 1958 —In exercise of the powers confer- 
red by sub*section (2) of section 43 of the Life Insurance Corporation Act* 
1956 (31 of 1956), the Central Government hereby directs that sections 2D, 
10,11, 13, 14, 15, 20, 21, 22, 23, 25, 27A, 28A, 35, 36, 37, 40, 40A, 40B, 43, 
44, 102 to 106, 107 to 110,111,113, 114 and 116A of the Insurance Act, 
1938 (4 of 1938), shall apply to the Life Insurance Corporation of India 
subject to the modifications specified herein, namely,— 

1 Unless otherwise expressly provided references to an insurer, by 
whatever form of words in the sections hereby made applicable to the Life 
Insurance Corporation of India, shall be construed as references to the Life 
Insurance Corporation of India 

2 In section 2D, after the words “of this Act**, the words “made 
applicable to the Life Insurance Corporation of India under section 43 of the 
Life Insurance Corporation Act, i956 (31 of i956),*^ shall be inserted 

3 la section 10,— 

(s) in sub-section (2), for the words “calendar year", the words 
“financial year" shall be substituted , 

(ti) sub-section (7A) shall be omitted 

4 In section 11,— 

(s) in sub section (1), for the words “calendar year", the words 
“financial year" shall be substituted , 

(m) for sub section (2), the following sub-section shall be substituted, 
namely,— 

“(2) The accounts and statements referred m m sub-scction (1) 
shall be signed by the Chairman, a managing director and 
two other members of the Life Insurance Corporation of 
India and shall be accompanied by a statement containing 
the names, descriptions and occupations of, and the direc¬ 
torships held by, the persons in charge of the management 
of the business during the period to which such accounts 
and siaicmcnls refer and by a report on the affairs of the 
business dunng that penod 

(t«) sub-section (3) shall be omitted 
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5 Id section 13, the provisos to subjection (1) shall be omitted 

6 In section 15,-— 

(0 for sub-section (2), the following sub-section shall be substituted, 
namely,— 

“(2) Of the four copies so furnished, one shall be signed by the 
Chairman, a managing director and two other members 
of the Life Insurance Corporation of India, and one shall 
be signed by the auditor who made the audit or the actuary 
who made the valuation, as the case may be 

(si) sub-section (3) shall be omitted 

7 In section 20, sub-section (3) shall be omitted 

8 For section 27A, the following section shall be substituted, 
namely,— 

“27A ProDisions tigardtng taattments —(1) The Life Insurance 
Corporation of India shall invest, and at all times keep 
invested, twenty-five per cent of its controlled fund in Govern¬ 
ment securities and a further sum equal to not less than 
iwenty-6ve per cent of tnc controlled fund m Government 
securities or other approved securities, and shall not invest, or 
keep invested, any part of the balance otherwise than m any 
of the following approved investments, namely,— 

(u) debentures or other securities for money issued with the per 
mission of the State Government by any municipality in a 
State, , . . 

tb) debentures secured by a first charge on any immovable pro- 
' ' perty, plant or equipment of any company which has paid 
interest m full for the five years immediately preceding or for 
at least five out of the six or seven years immediately preced¬ 
ing on such or similar debentures issued by it, 
fA debentures secured by a first charge on any immovable property, 

^ ^ plant or equipment of any company where either the book- 
value or the market value, whichever is less, of such property, 
plant or equipment is more than three times the value of such 
debentures , 

(d) cumulative preference shares of any company which has paid 
dividends on its equity shares for the five years immediately 
preceding or for at least five out of the six or seven years 
immediately preceding, provided such preference shares have 
priority m payment over all the equity snares of the company 
in winding up , 

(s) cumulative preference shares of any company on which 
dividends have been paid for the five years immediately 
preceding or for at least five out of the six or seven years 
immediately preceding and which have priority m payment 
over all the equity shares of the company in winding up, 

(/) shares of any company which have been guaranteed by another 
company, such other company having paid dividends on its 
equity shares for the five years immediately preceding or 
for at least five out of the six or seven years immediately 
preceding 
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Provided that the total amount of shares of all the companies 
under guarantee by the guaranteeing company is not m excess 
of fifty per <;cnt of the paid up amount of preference and 
equity shares of the guaranteeing company i 

(^) shares of ?iny company on which dividends of not less than four 
per cent including bonus have been paid for the five years 
immediately preceding or for at least five out of the seven 
years immediately preceding» 

(A) immovable property situated in India or m any other country 
where the Corporation is carrying on insurance business 

provided that the property is free of all encumbrances $ 

(t) first mortgages on immovable property situated m India or any 
other country where the Corporation is carrymg on insurance 
business 

Provided that the property mortgaged is not leasehold property 
with an outstanding term of less than thirty years and the 
amount of mortgage money docs not exceed fifty per cent of 
the value of the property » 

(j) loans to any authority or any co-operative society registered 
under the Co-operative Societies Actf 1912 (2 ofl912)|Or 
under any other law for the time being m force operating a 
housing or building scheme m India m any case where the 
payment of principal and interest is guaranteed by the Central 
or State Government , 

(A) first mortgages on immovable property situated in India under 
any housing or building scheme of a public limited company 
or a co-operative society registered under the Co-operative 
Societies Act, 1912 (2 of 1912), or under any other law for the 
time being in force 

Provided that the amount of mortgage money does not exceed 
three fourths of the value of the property , 

(/) loans on first mortgages of immovable property under any 
bousing or building scheme of the Corporation for the benefit 
of the policyholders 

Provided that the amount of the loan does not exceed three- 
fourths of the value of the property , 

(m) loans on life interests, or on policies of life insurance within 
surrender values issued by the Corporation or by an insurer, 
the assets and liabilities of whose controlled business have been 
transferred to and vested m the Corporation or loans to 
employees of the Corporation for the purposes of purchasing or 
constructing houses or for the purpose of purchasing motor¬ 
cycles, motor cars or any other conveyances m accordance 
with any scheme approved by the Corporation , 


123 
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5 Id section 13, the provisos to subjection (1) shall be omitted 

6 In section 15,— 

(0 for sub'Section (2), the following sub-section shall be substituted, 
namely,— , 

“(2) Of the four copies so furnished, one shall be signed by the 
Chairman, a managing director and two other members 
of the Life Insurance Corporation of India, and one shall 
be Signed by the auditor who made the audit or the actuary 
who made the valuation, as the case may be 

(tt) sub*section (3) shall be omitted 

7 In section 20, sub-section (3) shall be omitted 

8 For section 27A» the following section shall be substituted, 
namely,— 


“27A ProTiistons Hoarding invest ments —(1) The Life Insurance 
Corporation of India shall invest, and at all times leep 
inNcsted, twenty-five percent of us controlled fund in Govern 
ment securities and a further sum equal to not less than 
twenty-five per cent of tfte controlled fund m Government 
securities or other approved securities, and shall not invest, or 
keep invested, any part of the balance otherwise than in any 
of the following approved investments, namely,— 

(n) debentures or other securities for money issued with the per 
mission of the State Government by any municipality in a 


{b) 

W 


debentures secured by a first charge on any immovable pro¬ 
perty, plant or equipment of any company which has paid 
interest in full for the five yeara immediately preceding or for 
at least five out of the six or seven years immediately preced 
ing on such oc similar debentures issued by U , 
debentures secured by a first charge on any immovable propert ’ 
olant or equipment of any company where either the boo' ^ 
value or the market value, whichever is less, of such propert' ^ 
plant or equipment is more than three times the value of su^ 
debentures , 


(d) cumulative prcfeceticc shares of any company which has \ 
dividends on its equity shares for the five years immedia 
preceding or for at least five out of the six or seven > 
immediately preceding, provided such preference shares 
priority m payment over all the equity snares of the com 
in winding up , 

(s) cumulative preference shares of any company on ^ 
dividends have been paid for the five years immed 
preceding or for at least five out of the six or seven 
immediately preceding and which have priority in pa 
over all the equity shares of the company in winding up 
(/) shares of any company which have been guaranteed by a 
company, such other company having paid dividends 
equity shares for the five years immediately prcccd 
for at least five out of the sue or seven years ^ 
preceding 
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(8) The Central Government may, tn the interests of the Corporation or 
Its oohcY holders, require the Corporation not to invest its funds in any 
investment specified by it. or where it has any existing investment to realise 
them within a time to be specified 


(9) Without prejudice to the powers given to the Central Government 

bv sub section (8). nothing contained in this section shall be deemed to 

rcouire the Corporation to realise any mveslmcnt made in conformity with 
th^ provisions of sub-seevon (1) which after the makmg thereof has ceased to 
'be an approved investment within the meaning of this section 

(lOl Nothing contained in this section shall be deemed to afiect in any 
way the manner in which any moneys relating to the provident fund of any 
employee or any security taken from any employee or other moneys of a like 
nature are required to be held by or under any Central Act, or Act of a State 
Legislature 

Esilcnolioir-In this section, •controlled fund- means all the funds of 

theCor"porationappermining__.o^^^^^^^^^^^ 

any funder portion thereof tn Lpect of which the Controller is satisfied 

that such fund or portion thereof, as the case maybe, is regulmed by the 

aw of any country outside India or in respect of which the Controller is 

sausfled ?hat It woid not be in the interest of the Corporation to apply the 

provistoaa of this section 


9 In section 28A— 

(i) m sub-section (1)— 

(a) for the words “beginning of the year**, the words “beginning of 
the financial year” shall be substituted , 

> (i) for the words and figures "as at the 3lst day of December of 
f’ ' the preceding year”, the words “as at the last day of the 
preceding financial year” shall be substituted 

(ii) In subjection (2)— ■ 

(al for the words “quarters ending on the last day of March, June, 

' Septcinber and December”, the words “half-years ending on the 
last day of March and September” shall be substituted , 

(6) for the words “close of the quarter” the words “close of the 
half-year” shall be substituted 

10 In section 40B,— 

(а) in sub-section (2)— 

(i) for the words “calendar year” and “year”, the words "financial 
year” shall be substituted * 

(«^ in the proviso, the words “after consultation with the Executive 
Committee of the Life Insurance Council constituted under 
section 64E” shall be omitted 

(б) in the E^cplcnotion, clause (a) and «ub clause (lu) of clause (i) shall 

be omitted 
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(8) The Central Government may. in the mteresU of the Corporation or 
ib nohev holders, require the Corporation not to invest its funds in any 
investment specified by it. or where it has any existing investment to realise 
them within a time to be specified 

(9) Without prejudice to the powers given to the Central Government 

bv subsection (8), nothing contained in this section shall be deemed to 
reouite the Corporation to realise any investment made in conformity with 
■thV provisions of sub-seevon (1) which after the making thereof has ceased to 
'be an approved investment within the meaning of this section 

(10) Nothing contained in this section shall be deemed to affiict in any 
way the manner in which any moneys relating to the provident fund of any 
employee or any seeurity taken from any employee or other moneys of a like 
nature'^arc required to be held by or under dny Central Act, or Act of a State 
Legislature ^ 

EsPlaselwu-In this section, •controlled fund- means all the funds of 
theCor"poratioqappermming_^.^^^^^^^^ 

any43“r%o“tlion thereof in Lpect of which the Controller is satisfied 

that such fund or portion thereof, as the case maybe, is regulated by the 

aw of any country outside India or in respect of which the Coqtroller is 
sSed“hat It wo"ld not be m the interest of the Corporation to apply the 
provisions of this section ” 

• 9 In section 28A— 


(i) in sub-section (1)— 

(o) for the words “beginning of the year", the words "beginning of 

the financial year” shall be substituted , 




for the words and figures “as at the 31st day of December of 
*thc preceding year”, the words “as at the last day of the 
preceding financial year” shall be substituted 


(ti) In subjection (2)— 

(fll for the words “quarters ending on the last day of March, June, 
' September and December”, the words “half-years ending on the 
last day of March and September” shall be substituted , 

(b) for the words “close of the quarter” the words “close of the 
'■ half-year” shall be substituted 


10 In section 40B,— 

(fl) in sub-section (2)— 

(t) for the words “calendar year” and “year”, the words “financial 
year” shall be substituted , 

(il; in the proviso, the words “after consultation with the Executive 
Committee of the Life Insurance Council consiitulcd under 
section shall be omitted 

(6) in the Exj!lcn6tion, clav<c (o) end sub clause (nt) of clause (6) shall 
be omitted 
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U In lecUon 44| for the to tub'Section 

Explanaiton ihall be substituted, namely,— 


(l)i the following 


Explanalion —For the purpose* of this 8ub*section,— 


(i)‘‘termination of hi* agreement”, in relation to an insurance 
agent, includes termination by reason of his death, and 

(«) service of an insurance agent under a chief agent of, or under 
an insurer whose life insurance business has been transferred 
to and vested in the Life Insurance Corporation of India shall 
be deemed to be service under the Corporation 


12 In section l02,-~ 


(t) in subjection (1) for the words “where the insurer is a company, 

any director, managing agent, manager or other officer of the 
company, or where the insurer is a firm, any partner of the 
firm,” the following shall be substituted, namely,— 

“where the insurer is the Life Insurance Corporation of India, the 
chairman, any member, managing director, manager or other 
offiiccr of the Corporation “ 

(u) lub'Section (2) shall be omitted 


13 la seccioa 105,— 


(t) in 8ub*sectioo (1), the words and figures “section 7 or section 98” 
shall be omitted, 

(ii) subjection (3) shall be omitted 
14 In section 105, in subjection (l)»— 

(0 for the words "Any director, managing agent" the words “The 
chairman or any managmg director or any other mcmbe»'’* 
shall be substituted, 

(ii) sub-section (2) shall be omitted 
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THE UFE INSURANCE (EMERGENCY PROVISIONS) aCJ, 1956 

(i ! I ' 

(No IX of 1956) ^ 

' [21 si March, 1956 ] 

An Act tg provide for the taking over, tn the public interest, of the tnanagetnent 
of lift insurance business pending nationalisation thereof 

Bb it enacted by Parliarncni in the Seventh Year of the Republic of 
India as follows 

' 1, This Act may be called the Life Insurance (Emergency 
Short tuto Provisions) Act, 1956 

2. Ill this Act, unless the context otherwise requires,— 

CefiniUoiis 

^(1) “appointed day" means the 19th day of January, 1956 , 

(2) “Controlled business” means— 

(rMn the case of an insurer specified w sab clause (a) (ts) 
’ or sub-clause of clause i.9) of section 2 of the 

' Insurance Act and carrying on life insurance busi¬ 

ness- 

la) all his business, if he carries on no other class of 
insurance business , 

’ (b) all the business appertaining to his life insurance 

business, if he carries on some other class of 
j insurance business also , 

1 I ic) all his business, if his certificaie of registration under 

the Insurance Act m respect of general insurance 
, I'; business stands wholly cancelled for a period of 

more than six months on the appointed day , 
in the case of any other insurer specified m clause (9) 
of section 2 of the Insurance Act and carrying on life 
insurance business— 

‘ (iz) all his business in India, if he carries on no other 

class of insurance business m India , 

{6) all the business appertaining to his life Insurance 
business in India, if he carries on some other class 
of insurance business also m India, 

- U) all his business in India, if his certificate of registra- 

( tion under the Insurance Act m respect of general 

insurance business m India stands wholly cancelled 
for a period of more than six months on the 
‘ appointed day, < 
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{ttt) In the case of a provident society, as defined in sec¬ 
tion 65 of the Insurance Act, all its business 

Explanation —An insurer is said to carry on no class of insur 
ance business other than life insurance business if, in addition to life 
insurance business he carries on only capital redemption business or 
annuity certain business or both , and the expression "business 
appertaining to his life Insurance business" shall be construed 
accordingly , 

(3) "Costodian” means the person appointed under section 4 to 
take over the management of any controlled business , 

(4) “Insurance Act” means the Insurance Act, 1938 (IV of 

1938) , ^ 


(5) “insurer " means an insurer as defined in the Insurance Act 
jfho carries on life insurance business in India, and includes a 
provident society as defined in section 65 of the Insurance Act , 

(6) "notified order" means an order notified In the official 
jazeiie i 

(7) all other words and expressions used herein but not defined, 
ind defined in the Insurance Act, shall have the meanings respectively 
issigned to them In that Act 


1 Object oC the Act —In the Statement of Objects and Reasons lo 
" 1 C Act, It has been observed as follows 


“Government have during the last fev' months been studying the 
problems facing the insurance industry in its role as an effective 
instrument of mobilismg people’s savings and putting them to 
use in a constructive manner As a result of such study the 
present management of the industry has been found wanting 
in several respects ” 


Bv the amendment of the Insurance Act, which was effected in 1950, 
rnvernment took powers to appoint Administrators to manage companies 
wLre the interests of the policy-holders were in grave jeopardy to the 
rhnrt Dcriod that has elapsed since then a number of companies had to be 
nut under Administrators as investigation into their aBairs revealed gross 
mismanagement-even embezzlera nt-very often resulting m insolvency 
U has been observed that with a few ezceptions, the Indian Life Insurers are 
iitmallv controlled by individuals who are prone to utilise the funds of 
toesc cbmpan.es to subsidise or prop up their investments m other ventures 

to the detriment of the industry and the policy-holder who is its backbone 

Tightening up the provisions of the Insurance Act „ no remedy since it a 
onfy of a Negative character Government have therefore decided to nation- 
alisc the life insurance business 

A Bill to give effect to this decision will shortly be placed before 
Parl.^ent It was essential, however, to save the interests of the policy¬ 
holder, from damage, till legislatton for this purpose was passed and put 
effccl It was, therefore, necessary ,to issue an Ordinance styled 
Life Insurance (binergency Provisions) Ordinance, 1956, vesting the 
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manaacment of all lilc insurance business in India, including the business 
noTSaged by foreign insurers, m the Government and for appointment 

ofCustodiansto^managc the business on behalf of Government The Ordi 

nance also provided for the payment, on a reasonable basis, of compensation 
tothc persons entitled thereto in respect of the Government taking over the 
management of the business 

The present Act converts the Ordinance into ““ Act Statement of 
- Obiects and Reasons, Cazellt 0 / /m/io. Extraordinary, Part II, Section 2 , 
No 2 darnd 17lh February. 1956 , note also that this Act received the assent 
of the Prlsident on the 2tst March, 1956 , and was published in the Caztllt 

o/Iiulta, Extraordinary, dated 22nd March, 195b 

The Life Insurance Corporation Act, 1956, lays down the permanent 
arrangements for nationalisatW of all life insurance businesses in India 
wSv a Lifflnsurance Corporation of India has been set up with a share 
camtal Dtovided entirely by the Central Government into which have been 
inKgrated all the insurance companies engaged in life insurance business 

When the Central Government promulgated tjic OrdinaMe, on 19th 
lanuarv, 1956, for taking over the management of Life Insurance Companies, 
there were over 160 companies, Indian and foreign, who were transacting 
Ufe inTrLce business in India The total number of policies recorded in 
lhetooks o“these companies was about 50 lakhs. 
more than Rs 1,000 crores. with an annual premium 
matelv Rs 55 crores The assets held by these insurers appertaining to the 
hfe Imnce business Irnoumed to abou^ Rs 380 orores, from which a net 
income of approximately Rs 12 crores was derived annually But the ;rf 

4»r inlmn« in laL is only a little over Rs 25 a. compared to ab^^^^ 

Ri 9,000 in the US A and about Rs 1.840 in the U R Th^ o^ f 

Life Insurance Corporation of India is to *"®*’®®* . f , i fnsurance 
ujnia life insurance to a Bgure of Rs 200, ■ • . to raise the total life insurance 

business in force to Rs 8,000 crores * 

But after nationalisation the increase (87 4%) in the sums assured in 
1960 over those m 1955 was slightly greater than the corresponding increase 
(83 9%) in 1955 over those in 1955 The '““I'''',S«rag“ sum 
polices IS compensated by the greater increase ( 2%) g 

msured per policy in l%0 over that in 1955 compared with the cor^ 
spending increase' (16%) m 1955 over that in 1950 It shows that after 
nationalisation a higher proportion of the new life insurance bnsmess 
IS obtained from persons in the higher income groups than in the lower 
income groups ^ 

VtJintUons—^ 

(i) “appointed day'* has been defined to mean the 19th day of 
January, 1956, the day on which jhc Life Insurance 
(Emergency Provisions) Ordinance, 1956 (Ordinance No I of 
1956) was promulgated by the Central Government 


St* Statement of Objects and Reasons 
Gazille of India Ikxtraordioary 17tb 
Febiuar) 195G 

Life Insurance Corporation of India 
Prospectus dated 1st September, 1997 


Ind an Insurance Year Book 1961 

p XXXVlli 

Vide Ga-Jllt of India Lxtraordinar) 
Part II Section 1 No 2 dated the 19tU 
January 1956 
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(«) “Controlled business"—1 he expression has been given the 
same meaning as that given m the Life Insurance Corporation 
Act» 1956( except that life insurance business earned on by 
the Central Government or a State Government has noi been 
included in this delinition and the Explanation has been 
put after clause 

(tit) “Custodian'* has been deOned to mean the person appointed 
under section 4 of the Act to lake over the management of 
any controlled business* <#* a person appomted by the Central 
Government for the said purpose 

(tr) “Insurance Act** means Act IV of 1938 * 

(®) “Insurer** has been given the same meaning as that given m 
the Insurance Act* 1938, to au insurer carrying on litc msur* 
ance business and also it includes a provident society as 
defined in section 65 of the said Act ^ 

(n) “Notified order" means an order notified in the official 
GaztUt, t i, GaUit* of India and m case of State Government 
the Slat! Gautto 

Subjection (7) of section 2 gives in general terms just like sub¬ 
section (10) of section 2 of the Lite Insurance Corporation Act* 1956, 
that the words and expressions not defined in this Act but used herein 
must be given the same meanings respectively to them as defined under 
the Insurance Act, (938 

3 (1) On and from the appointed day, the management of the 

Management of controlled business of all Insurers shall vest in the 
controlled basmess Central Government, and, pending the appointment of 
mem oVcomtSS” a GusCodian for the confrolled business of any insurer, 
ment of let the persons in charge of the management of such 

business immediately before the appointed day shall, on and from the 
appointed dav, be in charge of the management of the business for and 
on behalf of the Central Government , and the controlled business of 
the insurer shall be carried on by them subject to the provisions 
contained in sub-sections (3) and (5) and to such further directions, if 
any, as the Central Government may give to them by notice address¬ 
ed and sent to the principal officer of the insurer 

(2) Any contract, whether express or implied, providing for the 
management of the controlled business of an insurer made before the 
appointed day between the insurer and any person in charge of the 
management of such business immediately before the appointed day 
shall be deemed to have terminated on the appointed day 

(3) No insurer shall, without the previous approval of the person 
specified by the Central Government in this behalf in respect of that 
Insurer (hereinafter referred to as the authorised person),— 


1956 u$ scciion 2 (5) of (be raid Act post 
3 Stf section 2(fi) of Act 31 of 1956 and Notes 
ibeicto post 


^ Stt Notes under section 3 of ibe Life 
Ifiiurance Corporation Act 1956 post 
s»me meaning has been given m Ad 31 of 
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, 'a) make any payment or grant any loan in respect of a 

policy of hie insurance otherwise than In accordance 
with the normal practice observed by him in respect of 
such matters immediately before the appointed day , 

(J) incur any expenditure from the assets appertaining to 
the controlled business otherwise than for the purpose 
of making routine payments of salaries or commissions 
to employees, insurance agents, special agents or 
chief agents or for the purpose of meeting the routine 
day to-day expenditure , 

(c) transfer or otherwise dispose of any such assets or create 
any charge, hypothecation, lien or other encumbrance 
thereon , 

{d) Invest in any manner any moneys forming part of such 
assets , 

(e) acquire any Immovable property out of any moneys 

forming part of such assets , 

(f) enter Into any contract of service or agency, whether 

expressly or by implieatlon, for purposes connected 
wholly or partly with the controlled business or vary 
the terms and conditions of any such contract subsist 
Ing on the appointed day , 

ig) enter into any other transaction relating to controlled 

" business other than a contract relating to the issue of a 
new policy of life Insurance or vary the terms and 
conditions of any agreement relating to any such 
transaction subsisting at the commencement of 
this Act 

(4) The approval of the authorised person may be given either 
generally in relation to certain classes of transactions of the Insurer or 
specially in relation to any of his transactions 

(5) Every insurer shall deposit all securities and documents of 
title to any assets appertaining to the controlled business in any 
Scheduled Bank in which the insurer had an account immediately 
before the appointed day or in any branch of the State Bank in the 
place where the head office or the principal office of the insurer is 
situated or, where there is no branch of the State Bank in such place, 
the nearest branch of the Stale Bank . and no such security or 
document shall be withdrawn from the Scheduled Bank or the 
State Bank, as the case may tx, except with the permission of the 
authorised person 

Provided that nothing contained in this sub-section shall apply 
to any secunty or document of title kept with the approved trustees by 
reason of the provisions contained in sub-section (6) of section 27 of 
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the Insurance Act, or kept in trust -with an Official Trustee in 
pursuance of the articles of association of an insurer unless the 
Central Government, by notified order, otherwise directs 

Explanation —In this sub-section,— 

(a) “Scheduled Bank’* means a bank included for the time 
being In the Second Schedule to the Reserve Bank of 
India Act, 1934 , 

ib) “State Bank*’ means the State Bank of India constituted 
under the State Bank of India Act, 1955, 

( 6 ) Every insurer shall deliver forthwith at the place and to the 
person specified in this behalf by the Central Government in respect of 
that insurer the following documents, namely,— 

( 7 ) the minutes book or any other book in India containing 
all resolutions up to the appointed day of the persons 
m charge of the management of the controlled business 
before the appointed day , 

( 27 ) the current cheque books relating to the controlled 
business which are at the head office or the principal 
office of the insurer, 

(tit) all registers or other books containing particulars 
relating to the investment of any moneys appertaining 
to the controlled business including investments on 
mortgaged properties and all loans granted and 
advances made otherwise than on policies , 

4t;) all broker's notes or certificates m the possession of the 
insurer in respect of any orders for the investment of 
any moneys appertaining to the controlled business 

Provided that if any document specified in this sub-section 
IS relevant for the purpose of any business other than the controlled 
business earned on by the insurer, iheperson specified in the notified 
order shall be bound to return it to the persons in charge of the 
management of such other business with the least possible delay, but 
shall have power to place identification marks on such document or to 
take extracts or copies therefrom 

(7) Without prejudice to the generality of the powers conferred 
by sub-section ( 1 ) and to the provisions contained in sub-sections (3), 

(5) and ^6 , any directions issued under sub-section (U may require the 
persons in charge of the management of the controlled business of an 
insurer under this Act to furnish to the Central Government or to the 
authorized person such returns, statements and other information 
relating to the controlled business as may be mentioned m the 
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’8) The persons m charge of the management of the controlled 
business of an insurer under this Act shall be entitled to such remunera¬ 
tion, whether by way of allow ance or salary as the Central Government 
may fix , and any such person may, by giving a n onth’s notice m 
writing to the Central Government of his intention so to do, relinquish 
charge of the management of the controlled business 


STJIOPSIS 


1 Ohjnt 

2 Scop4 

3 Wmhtr tht visuttr as sutA 

ttsts m tht Ctntrel Coptrn^ 
ment ’ 

4 Lotus of tht pasQTis thargt 


donng fht taUrm pmod 

5 Lotus of uisurtT 

6 Rimurirfition of and r</trjurA- 
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1 Object —The object of this section is to take over management of 
the life insurance business of all the insurers as a going concern without 
causing m the least any disturbance or hindrance lo the day-lOKiay manage¬ 
ment of that business of the insurers concerned and to nationalise the said 
business through evolutionary stages, firstly by keeping the management 
in the hands of the persons who were already in charge thereof, secondly, 
by transferring same to a Custodian or a specified person, and lastly, by 
transferring same to and vestme in the Corporation constituted under the 
Life losurance Corporation Act, 1956 

2 Scope ^Tbis section lays down that on and from the I9th day ol 
January, 1956, the management of the controlled business of an insurer 
must vest in the Central Government, but pending the appointment of a 
Custodian under this Act, the management of sucli business would rest with 
the persons in ^arge thereof who were in such charge immediately before 
the said date and such persons must manage the said business for and on 
behalf of the Central Government The penons’ duties m this regard have 
been defined in sub-scaions (3) and (5) Apart from these, they are also 
required to carry out the directions as the Central Government may give 
to them in this regard, from tune to time, by notice addressed and sent to 
the principal officer of the insurer Provisions for remuneration of these 
persons also for their relinquishment of office have also been made m 
sub-scciion (8) It also provides that any contract between the insurer 
concerned and any person, regarding the management of the controlled 
business, entered into immediately before the said dale stands tcrunoaicd 
on and from 19th January, l95o 

3 Whether the insurer as such vests m the Central Government ?— 

Under this section the management of the insurer pertaining to hit 
controlled business undoubtedly vests in the Central Government The 
Custodian who is lo be in charge of the management has also to l^ appointed 
by the Central Government and as an tntmm measure the persons m cliarie 
the management of the said business for the time being has been put in charne 
of Its controlled business for and on behalf of the Central Govcrnmeni 
But the question siill remains whether the employees of the insurer becom!. 
the servants of the Central Goveromcm by virtue of this vesting ® 

The Company as such docs not vest in the Central Government It 
only the management which vests m the Central Goscmnieni Th^ 
employees still continue to be the employees uF the tiiiurcr I I 
control ovtr the employees after the said Vesting has to be exercised 
i-cnttol Government through the Custodian appomled by such 



1030 


THL INbURANCL ACT [S 3 

nonetheless the employees still continue to be m the service of the insurer 
The insurer company as such docs not lose his legal entity and the relationship 
of the employer and the employee continues between the insurer and us 
employee Hence by viriue of the vesting of the management of the insurer’s 
controlled business, the employees of the insurer do not become the 
employees of the Central Government as the latter does not become a 
substitute of the insurer company by coming into force of this Act ^ 

4 Duties of the persons In charge during the Interim period — 
The duties of the persons in charge of the management on and from 19ih 
January, 1956, are 

(t) they must not make any payment or grant any loan or incur 
any expenditure from the assets of the controlled business 
save and except the routine day'to-day expenditure , 

(n) they must not transfer or otherwise dispose of any such assets 
by way of charge, hypothecation or other encumbrance or 
otherwise , 

(«0 they must not invest any moneys relating thereto m any 
manner nor acquim any immovable property out of the said 
moneys i 

(to) they must not enter into any contract of service or agency with 
any person nor vary the terms and conditions of contract 
existing at the appointed day nor enter into any other trans* 
actions whatsoever save and except contracts relating to the 
issue of new life policies , and 

(tf) they must deposit all securities and documents of title to any 
assets of the controlled business either in the Scheduled Bank 
having account with the insurer or in any branch of the State 
Bank or any of its nearest branch m the place where the head 
office or the principal office of the insurer is situated nor 
must they withdraw any such securities or documents from 
any of the said banks except permitted so to do by the 
authorised person 

In all their duties aforementioned they must be guided by the directions 
of the authorised person, that is to say, without his previous approval they 
must not do or sutler from doing those acts and things Moreover, the duties 
to deposit all securities and documents m the bank as aforesaid shall not 
be applicable to approved trustees as contemplated under sub*section (6) of 
section 27 of the Insurance Act or official trustee Further, the persons m 
charge are also required to furnish to the Central Government or to the 
authorised person such returns, statements and other information relating 
to the controlled business as may be mentioned in the direction ^ 


5 Doties of xnsnrer —The duties of every insurer as envisaged under 
subjection (6) of this section are that he must deliver forthwith at the 
appointed place and to the specified person made by the Central Government 
the following documents relating to him, namely,— 

(t) the minutes book or any other book recording resolutions , 

(ii) current cheque books remaining m the head or principal office , 
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(«0 all registers or other books where particulars of mvestmeats 
are recorded, and all loans granted and advances made 
otherwise than on policies , and 

(ip) all broker’s noUs or certificates regarding any orders for 
investments 

But if any of the above documents arc required by the insurer as being 
relevant for any other busmessj the person specified must return same to the 
persons m charge of the management cither making identification marks 
thereon or taking extract or copies therefrom ^ 

6 Remaneration of, and relinquishment of office by, the persons 
m charge —The Central Government has been given the discretion to fix the 
remuneration of the persons in charge while they will remain m charge of 
the controlled business Such remuneration may be either by way of allow¬ 
ance or salary 

Any of the person m charge of the management has been given the 
option to relinquish his otfice by giving a month’s notice in writing to the 
Central Government 

4 (1) The Central Government may, as soon as it Is conve- 

Power oi ceoitai ad™l“*strative!y so to do, appoint any person as 

Governmiot to og» Custodian for the purpose of taking over the manage- 
uuo«f n“n°aV<S ‘he controlled business o£ an insurer 

meat Of coatrolled 
basmess 


(2) On the apiwlntraent of a Custodian under sub-section (1) all 
persons in charge of the management of the controlled business of the 
Insurer for and on behalf of the Central Government immediately 
before such appointment shall cease to be m charge of such manage¬ 
ment and shall be bound to deliver to the Custodian all books of 
account, registers or other documents m their custody relating to the 
controlled business of the insurer 

(3) Nothing contained in sub sections (3), (5) and <6) of section 3 
shall apply to any insurer, the management of whose controlled 
business has been taken over by the Custodian, but the Central 
Government may issue such directions to the Custodian, as to his 
powers and duties as it deems desirable m the circumstances of the 
case, and the Custodian may apply to the Central Government at any 
time for instructions as to the manner in which he shall conduct the 
management of the controlled business of the insurer or m relation to 
any matter arising m the course of such management 

(4) The Custodian shall receive sbcJi remunemuon as the 
Central Government may fix , and the Central Government may at 
any unie cancel the appointment of any person as Cusiodian and 
appoint some other person m fais stead 


1 
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srNopsis 

1 3 Dutm of CuUadtan 

2 Duit$s of *'ptTSons in chargt** 4 Rtmwtration end remocal oj 

vjs-a-vis tht *^CustO(ltan» Cuttodian 

1 Scope —The second stage jn the process of nationalisation of life 
insurance business m India is the appointment of Custodians for the purpose 
of taking over the management of the said business defined heccm as 
the conlroUcd business * For the purpose the Cenieal Govemincnt has 
been empowered to appoint such Custodians, to fix their remuneration and 
to cancel their appointment and to appoint some other persons m their 
places This section also defines their duties and also of the persons in 
charge of the management to the Custodians 

2 Duties of “persons la charge’* vi8»a vis the “Custodian” —Sub-sec 

tion (2) of this section defines the duties of the persons in charge of the manage 
ment of the controlled business when a Custodian is appointed by the Central 
Government in respect of the said business The effect of the appointment 
of a Custodian IS that the management of the controlled business by the 
‘persons in charge' must cease on and from the date of such appointment The 
duties of the persona m charge* are that they must deliver to the Custodian 
all books of account, registers or other documents m their custody relating 
to the controlled business of the insurer It may be noted in this 
connection that the documents'already delivered by'tnem to the specified 
person in xems oC sub-section (6^ of'section ^ do not come wnhin tht 
purview of this sub-section ' 

3 Dntles of Custodian—Sub-section (3) m general terms defines the 

duties of the Custodian appointed by the Central Government under this 
section He has been given the absolute discretion to perform his duties 
and exercise his powers according as the circumstances of the case may arise 
and in relation to the directions given to him from time to time by the 
Central Government But at the same tune hd has been given the discretion 
to apply to the Central Government to seek instructions from the Central 
Government regarding any matter which arises in the course of his manage¬ 
ment ^ ' ‘ 

4 Remuneration and removal of Cosrodian —Sub-section (4J confers 
absolute powers on the Central Government to fix the remuneration of the 
Gustodvanr to cancel his appointment and to appoint any other person 
m his place as Custodian Whatever remuneration will be fixed by the 
Central Government as payable to a Custodian, the latter is bound to accept 
same On the cancellation of his appointment which can be made by the 
Central Government at any time, the Custodian will be removed from his 
office 

5 The Central Government may, by order, direct that the 

d fde osits whole or any part o! the deposit appertaining to his 
nlido^under'^kisu Controlled business made by an insurer under section 7, 
ranceAci section 73, Of section 98 of the Insurance Act, as the 

case may be, shall be returned to the Custodian who has been appoint¬ 
ed to taVie over the management of the aintroUed business of the 
insurer, and every such order shall have effect notwithstanding any¬ 
thing contained in the Insurance Act 
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This section confers discretionary power on the Central Government 
to direct, by issuing an order to that effect, the return of deposits 
an insurer or a provident society or a Mutual Life Insurance Company and a 
Co-operative Life Insurance Society, under the Insurance Act, 19o8 to the 
Custodian appointed to take over the management of the controlled business 
Such order may cover the whole or any 

sumably the order should be issued on the Reserve Bank of Mia and 
notwithstanding the provisions of section 9 and 

section 73 of the Insurance Act. 1938, the order thus made by the Central 
Government shall have effect The deposits that can be ordered to be 
returned to the Custodian under this section must relate to 
to the hfe insurance business of the insurer and not to deposits which relate 
to his other class of insurance business 

It may be noted that an insuer has to keep deposited with the 
Reserve BaL of India in respect of his life insurance business a sum of two 
hundred thousand rupees, a provident society has 
same bank a sum of fifty thousand rupees and a Mutual 
Company or a Co-operative Life Insurance Society has to^kcep so deposited 
With the said bank a sum of two hundred thousand rupees 

The refund of such deposits can only be made to them by an order of 
the Court as provided in section 9 of the said Act 

6 The Custodian may, .n relation to the controlled business 
p , „ , o£ any insurer, the management of which has been 
eur.'.°'ia°:m?. taken over by him. exercise all or any of the powers 
pioceejmss nc which the .controller of Insurance or an Administrator 
appointed under section 52A of the Instance Act may exercise 
under section 52 BB, section 106 or section 107 oi that Act 

This section dehnes the powers of the Customan regarding the 
Icd business of an insurer whose management he has taken over in accord 
ance with the provisions of section 4 of the Act section confer on 

him generally all the powers of the Controller of Insurance which he 
exercises in relation to life insurance business of ao .usurer uoder the nsur- 
ance Act and m particular he has been given the powen of an Administrator 
appointed under section 52-A of the said Act, namely, the powers of W 
applyme to the Court for an order of restoration of any property of the 
insurer relating to ms controlled business or for compensation, (is) 
prohibiting the insurer or any person from transferring or otherwise 
disposing of any property which in his opinion would be liable to attach* 
ment in a proceeding under section l05 of the Insurance Act» and(n0 mstitut 
mg any proceedings under the said Act against an insurer^ or any directory 
managing agent, Tianagcr, secretary or other officer or any employee or 
agent of me insurer or any person making default m complying with the 
provisions of section 41 without previous sanction of the Advocate, General 


1 Sii scctiom 7 73 aod 93 and doics thereto 
under the losuraoc. Act I9i8 
2x Stt secuon 9 and Notes thereto under the 
Irjjrance Act iJpra 

3 I-or po yen of ibe CoolroUcr s*t Notes 


under section 2B and Administrator i 
powen US Notes 3 6 and 7 under section 
32BD Notes 4 and 6 under section 106 
and Note 2 uoder section 107 of the 
Insurance Act sufra 
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7 The auount of compensation payable In respect of the 
comuenuiioa (or Vesting In the Central Government of the manage 
matuKoment o( meat of the controlled business of an Insurer shall, 
for every month during which the management there 
caatrai Go»cm- of remains vested In the Central Government, be a 
sum which Is equivalent to one-twelfth of the annual 
average of the share of the surplus allocated to shareholders as dls* 
closed in the abstracts prepared m accordance with Part II of the 
Fourth Schedule to the Insurance Act in respect of the last two 
actuarial investigations relating to the controlled business as at dates 
earlier than the first day of January, 1956 

Provided that if in this respect of the controlled business of an 
insurer no such surplus as is referred to in this sub-section has been 
allocated to shareholders either because there are no shareholders 
or for any other reason, the compensation shall be payable at the rate 
of one rupee per month for every two thousand rupees or part thereof 
of the premium income of the insurer relating to bis controlled business 
during the year 1954 


Th\s acct\on lays down that compeasat\oa to the insurer whose 
controlled business vested m the Central Government during the period so 
long as the management of the said business would remain vested in such 
Government The section also lays down the methods of calculating the 
compensation payable to the insurer concerned The compensation to 
be computed according to the principles laid down m this section has 
to be paid every month during which the management remains vested in 
the Central Government In computing the compensation two princi 
pics have been laid down to be followed—-one. in respect of insurers having 
shareholders and surplus ’ ’ to sue’/ and the other, 

’ ’ sharchol 

othei 


.a respect of insurers wh<' 
but surplus IS not allocab 
compensation is payable 
thereof of the premiucn im 
the annual of ^ 

abstract pr-" 

as at dates “t 


mom 

the 


having shareholders 
case of the latter 
Rs Z,000 or part 
It IS l/12th of 
wuolders as per 
Insura’' / * 
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Provided lhat la the case of an insurer who Is Company, the 
tral Government shall have due regard to the wishes of the 
ibcrs expressed by them at any general meeting convened for the 
pose 

Thu section down liow ilic compensation under section 7 is to be 
and the manner m which and to whom the said compensation is to be 
ibuitd atnonj» the persons entitled thereto. 


Subjection (I) provides that the compensation is payable^ in the first 
inccoutofihc7i%of the surplus allocated to or resewed for the sharc- 
cn according to proviso 2 of sub-scciion (1) of section 49 of the Insurance 
earned by the insurer concerned during the period of his controlled busi- 
being vested in the management of the ^ntril Government but when 
compensation or any pan thereof could not be so paid out of the said 
cniagc of the surplus, the Central Government lias to make due provision 
cof and must make payment 

Sub-scction (2) provides that the persons to whom and the manner m 
h the said compensation shall be distributed have to be prescribed by the 
tral Government by rules made therefor But where the insurer is a 
ipany the Central Government must give due regard to the wishes of 
members expressed in resolutions adopted at any general meeting of the 
aben convened for the purpose 


9 If any person— 

SUiA, 

(a) fails to deliver to the C ustodian any books of account, 
registers or any other documents in bis custody 
relating to the controlled business of an losurtrui 
lespect of the management of which the Custodian his 
been appointed , or 

( 4 ) retains any property of such insurer apperuuuig to cas 
controlled business of the insurer , or 

(cl fails to comply with the provisxms covtalred 33 teh. 
section ( 3 ) or sub section (5) or sut/setco 6 ci 
secnon 3 , or 

(d) tails to comply with any directccs ja-ed seder «(>. 
section (1' or sub-section (7> cf srosco J ; 
shall be punishable with imprisonmrei »tsc: stay ezuxd to toe 
mbs, or with fine which may extend w ote: trn rupeea or 
th both 


This section makes certain acts and xcd noti-coropinsnee 

h the provisions of certain secuoni rfise fte etnali,^«r 

herein is imprisonment cxtccdic? v>s:x iucei'JLi rr /TrC 
1.000, or such punishment may aS 

Failure to deliver any booi* rfarijAr* or anr 

;ats to the Custodian or majn;r?a-r - 

1 cantrolled business has b-en 

1 provisions of sub-scction (3), [SJo- UKct^n Z ' ' 

ued under tub-sect on ( 1 ) or ' 

cn made penal under thjtccij^T t/* , oi i&c 
vuagemci of rhe 
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dian tirdcr the Act have to come \sruhtn the mischjcf of thjs sfcuou. iftlity 
fail to comply with tlic duties entrusted to tlicni in respect of the controlled 
business in terms of section 3 of this Act * 

10 No proceeding for the winding up of an insurer, the manage 
in«orertiot to be of whose Controlled business has vested in Central 

woBiid up by Government under this Act or for the appointment of a 
Receiver in respect of such business shall lie in any 

Court, 

This section provides that after the management of the controlled 
business of an insurer has vested in the Central Government according to the 
provisions of this Act, no proceeding for the winding up of that insurer under 
section 63 of the Insurance Act, 1938, is maintainable nor can any applies 
lion or any proceeding for appointment of a Receiver m respect of the said 
business he entertained by any Court In other words, on and from 19th 
January, 1956, no Court should entertain any application for the winding 
up of an insurer nor for the appointment of a Receiver m respect ofhis 
life insurance business 

n In computing the period of limitation prescribed by any law 
for the time being in force for any suit or application 
of AcUoTcMnpn® against any person by an insurer in respect of any 
mg period o< brut matter arising out of his controlled business, the lime 
during which the Life Insurance (Emergency Provisions) 
Ordinance, 1956, and this Act have been in force shall be excluded 

The section excludes the period during which the Life Insurance 
(Emergency Provisions) Ordinance, 1956 and this Act have been in force 
from computing the period of limitation prescribed by the Limitation Act 
or any other law for the tune being m force for any suit or application 
against any person by an insurer in respect of any matter concerning his 
controlled business The said Ordinance came into force on l9th January, 
1956 Thus, if the period of limitation for a suit against any debtor to the 
insurer falls after 19th'januafy» 1956, or on any day when his Act is in force, 
the suit will be in time if it is filed within ihc period when this Act is m 
force or the Ordinance was m force But this section will be of no avail for 
excluding the period of limilatioa after the coming into force of the Life 
Insurance Corporation Act, 1956 * 

12. The provisions of this Act shall have effect notwilh- 
Etfect of Act on Standing anything inconsistent therewith in any other 
other laws law Of any instrument having effect by virtue of any 

other law 

This section saves the provisions of this Act being challenged as being 
inconsistent with any other law for the time being in force or any instrument 
having effect by any other law In other words, even if it be found that 
any of the provisions of this Act is inconsistent with any other law, the 
provision of this Act will prevail Thus it avoids any conflict of law 

13 The Central Government may, by notified order, direct that 
Deicgatson of all 6r any of the powers exercisable by it under this 
powers Act may also be exercised by any such person as may 

be specified m the order 

1 .f,’# Notes under (cciion 3 npra (1961)31 Com Cas (loj) 82 1962 Andb 

^ ^aMkiromayya v Ltft Insvranei Cd/’erolisn, Prt 



s 16] the LirE INSURANCE {EMERGENGY PROVISIONS) ACT 1037 

This section confers discretionary powers on the Central Govcrnnicnt 
to delegate all or any of its powers under this Act to any person specified by 
din the order not,fir’d m the oHical CautU The person to whom such 
powers arc delegated as aforesaid can caercisc those powers only by virtue 
of the delegation The powers exercised by him would amount to as if the 
Central Governrient exercised those powers The 

ferred by this section being discretionary, the exercise of that power vvithin 
the limiu of the discretion will not be open to challenge in a Court of law 
But when doubt arises as to the interpretation or construction of the powers, 
“he tnaxim tha“ mha cartar^m /oritur ucn/iuulur coulru fropirmUm or 
that words are to be understood most strongly against him who uses them 
should justly be applied The benefit of the doubt should be given to him 
who might be prejudiced by the exercise of the powers which the enactment 
grants and against him who claims to cxerc.se those powers 

14. (1) No suRi prosecution or other legal proceedings shall lie 
against any Custodian or authorised person in respect 
s“™n unde! of anything which IS in good faith done or intended to 
'he act be done under this Act 

(2) No suit or other legal proceeding shall he against the 
Central Government or any C ustodian or authorised person for any 
damage caused or liUely to be caused by anything which is In good 
faith done or intended to be done under this Act 

This section gives protection to the Central Government, the Custodian 
and the authorised person from being proceeded against in any suit or other 
legal proceeding and the latter two from being prosecuted But m every 
case the good faith of the thing done or intended to be done under this Act 
would give this proicciioni otherwise not® 

IS It IS hereby declared that no person who holds any office of 
profit under an insurer, the management of whose 
controlled business has vested in the Central Govern 
membeiship o( ment under this Act, shall be disqualified, or ever to 
Parliament disqualified, for being chosen as, or for being 

a member of either House of Parliament 


This section saves a person from being disqualified to be a member or 
being chosen as a member of cither House of Parliament by reason of his 
holding any office of profit under an insurer, the management of whose 
controlled business has vested m the Central Government under this Act 
16 Nothing contained m this Act shall apply to— 

Exemption 

(«' any insurer in respect of the management of whose 
affairs an Administrator has been appointed under 
section 52-A of toe Insurance Act, 

{b) any insurer whose business is being voluntarily wound 
up or IS being wound up under the orders of a Court 
((;) any insurer to whom the Insurance Act does not apply 
by reason of the provisions contained in section Z E 
thereof , 


1 Maxv\dl litcrpietauon ol biatutes page 
305 

2. page 306 


3 


Sts also Notes under section 47 
Bccc Corporation Act, njira 


Life Insui- 
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id) any approved superannuation fund as defined In 
clause of section 58N of the Indian Income Tax Act, 
1922 , or 

ie' any Insurance business carried on by the Government 
The provisions m clauses (^), (<) and (d) of this section have been re enact 
cd m section 44 under clauses (fl), (p) and («) of the Life Insurance Act, 1956, 
provisions m clause (a) have been rc enacted in clause (<) of the said Act m 
a modified way and provisions in clause (#) have been more or less given 
effect to m clauses (d) and{/) of the said Act specifically mentioning the 
schemes which do not come within the meaning of “carrying on life insur¬ 
ance business of the Government^ 

17. (1) The Central Government may, by notified order, make 
Power to make to carry out the purposes of this Act 

Tales 


1 ,2) In particular, and without prejudice to the generality of the 
foregoing power, rules made under subsection (1) may provide for— 
lai the form and manner in which books of accounts 
appertaining to controlled business shall be maintamed 
by insurers, 

(d) the manner m which any compensation payable under 
this Act may be paid to the persons entitled thereto, 

{ci the circumstances in which the remuneration payable 
to persons in charge of the management of the controlled 
business of an insurer under this Act or to Custodian 
shall be met by the Central Government, whether 
wholly or m part 

Under this section ihc Central Government has made a rule that the 
compensation payable to the persons entitled thereto under this Act shall 
be paid in cash * 

If a rule purports to have been made under one provision, it cannot be 
sustained under another provision even though it could have been made 
under it It is essential that an authority making a regulation in the exercise 
of a povver conferred by a statute states it m the regulation itself, so that 
public may know at once whether it is uUra vit$s or ultra vtrgs and may act 
accordingly A segulation is made for the public and the public have a 
right to know the authority under which it ts made, as soon as it is made, 
so that they know whether they arc bound by it or not® 

Where Parliament has delegated its legislative function to the Central 
Government without a condition that an order made by the Central Govern¬ 
ment should be laid before the Parliament and be subject to annulment by 
Parliament, the Court has the right and duty to decide whether the Central 
Government has acted within the limits of us delegated power * 


18 Repeal of Ordinance I of i956 and savings {.Repealed by 
Act LVIII of i960) __ 


Su Note under section 44 Ljfe loJurance 
Goiporatuia Act 1&56 supra 
FiJsS K O 527 dated 15th Febsuasy 
1957 ddulls tjf Inita E«raordiaary 
dale 15th Ftbruary IS57 
P StiU V \tiiTtazaAlt 1961A.L.J 


287 1961 AH 477 (F B) psr Desai C J 
4 Stf Maxwell Interpretation of Statutes 
page 305 m also Ttotes under section 114 
of the loiuraoce Act and section 48 of the 
Life losuraoce Corporauoa Act, tufra 



APPENDIX I 

CALCUTTA HIGH COURT NOTIFICATION 
High Court at Calcutta 
CcdcattOt tka 31st Julj, 1957 

It IS ordered by the High Court at Calcutta, that with effect from the 
date of publication in the Calnilla GaulU, the following rules und cr 
section 106 (l4-a) and (14-6) of the Insurance Act, 1938, as substituted by 
section 4 of the Insurance (Second Amendment) Act, 1955, be adoptcid and 
be made Rules of the Court and be meorporated m the High Court, Or gin,al 
Side Rules, 1914 (4th Ldition), as Part 13, Chapter XXJCVIU of the said 
rules 

Rulis mods Under section 106 (14-a) of the Insurance Act, 1938, as substituted 
by section 4 of the Insurance {Second Amendment) Act, 1955 

1 Every application under section 106 of the Act shall be made on 
the Original Side of the Court 

2 Every such application shall be entitled in the matter of the Act 
and in the matter of the applicant 

3 Every such application shall be made by motion and shall be 
supported and answered by affidavits, unless m heu thereof or in addition 
thereto, the Court shall airect oral testimony to be taken 

4 Any rule granted on such application shall, unless the Court other 
v^isc orders, be made returnable on a day to be fixed therein Theprovi 
sions of Chapter XX of the Original Side Rules shall iWK/tfhr ma/airdw apply 
to rules issued under this section 

5 When any cause is shown or answer made upon affidavit, putting 
in issue any material question of fact, the Court may adjourn the matter to 
some early day for hearing upon the testimony of witnesses to be examined 
in like manner as in a suit 

6 When a matter is adjourned for hearing upon the testimony of 
witnesses, cither party may obtain summons to witnesses and the pro cedure 
in all other respects shall similar to that followed m a suit 

7 While granting the rule, the Court may make an interim order of 
attachment of the property of the delinquent or property which may be deem¬ 
ed to belong to the delinquent within the meaning of sub-section (5) of section 
106 of the Act or any property of the insurer m the possession wuhin the meae 
ingof section 106(4/(6) (0 of the Aa, or any property transferred by thr 
delinquent wiihm two years before the commencement of proceedings, undes 
sub-section (*) or during the pendency of such proceedings if the Court d 
satisfied by affidavit or otherwise that transfer was otherwise than in goo 
faith or consideration with the meaning of section 106 (4) {6) (w) of the Act 

8 Any third person, claiming the property attached or having an y 

objection to the attachment thereto, may apply to the Court to have sue b 
attachment set aside The Court shall thereupon proceed to investigate 
the claim or objection in a summary manner and for ih'* pufpo 4 e aa\ 
examine on oath the claimant or objector * 
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' APPENDIX II 

ministry of FJNANCl^ 

(DEPARTMENT OF REVENUE) 

^ ^ , NOTIPICATION , 

/{gw DtlAt, tht 23rJ Augiitt^ 1958 ’ 

GSR *734 —In exercise of the powers conferred by sub-section (2) of 
secuon 43 of the Life Insurance Corporation Act, 1956 (XXXI of 1956), the 
Central Government hereby directs that sections 2D, 10,11, 13,14,15,20, 
21,22, 23, 25, 27A, 28A, 35, 36, 37, 40, 40A, 40B, 43, H, 101 to 106, 107 to 
110, 111, 113, 114 and U6A of the Insurance Act, 1938 (IV of 1938), shall 
apply to the Life Insurance Corporation of India subject to the modifications 
specified herein, namely,— 

1 Unless otherwise expressly provided, references to an insurer, by 
whatever form of words, in the sections hereby made applicable to the 
Life Insurance Corporation of India, shall be construed as references to the 
Life Insurance Corporation of India 

2 In section 2D, after the words **of this Act*', the words **made 
applicable to the Life Insurance Corporation of India, under section 43 of 
the Life Insurance Corporation Act, 1956** shall be inserted. 

3 In section 10,— , 

' (0 in •ub'section (2), for the words "calendar year", the words 

"financial yea^* shall be substituted, 

(tO Sub-section (2A) shall be omitted 

4 In section 11,— '• 

(*) m sub-section (1), for the words "calendar year**, the words 
"financial year’* shall be substituted , 

' \i0 fof sub-section (2), the following sub-section shall be substitut¬ 
ed, namely,— , 

I "(2) The accounts and statements referred to in 8ub*section (1) 
shall be signed by the chairman, a managing director and 
two other members of the Life Insurance Corporation of India, 
and shall be accompanied by a (Statement containing the 
names, descriptions and occupations of, and the directorship 
held by, the persons in charge of the management of the 
business dunng the period to which such accounts and state 
ments refer and by a report on the affairs of the business 

^ during that period**, 

, , (us) sub-section (3) shall be omitted 

5 In section 13, the provisos to subjection (1) shall be omitted 

6 In section 15,— i j > 

(0 for sub-scction (2), the following sub-section shall be substituted, 

’ namely,— > 
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*‘(2) Of the four copies so furnished, one shall be signed by the chair 
man» a managing director and two other members of the Life 
Insurance Corporation of India, and one shall be signed by the 
auditor who made the audit or the actuary who made the 
valuation, as the case may be", 

(it) sub section (3) shall be omitted 

7 In section 20, subjection (3) shall be omitted 

8 For section 27A, the following section shall be substitutedi 

namely,— , 

‘'27A (1) The Life Insurance Corporation of India shall invest, and 

at all times keep invested, twenty-five per cent of iis 
controlled fund m Government securities and a further sum 
equal to not less than twenty-five per cent of the controlled 
fund in Government accuniics or other approved securiticsj 
and shall not invest, or keep invested, any* part of the balance 
' otherwise than in any of the following approved investments, 
namely,— 

(a) debentures or other securities for money issued with provisions 
regarding the investments, the permission of the State Govern 
> ment by any municipahty in a State , 

(h) debentures secured by a first charge on any immovable property, 
, plant qr equipment of any Company which has paid interest m 

,, full for the five years , immediately preceding or for at bait 
five out of SIX or seven years immediately preceding on such or 
similar debentures mued by it, 

(c) debentures secured by a first charge on'any immovable pro* 

j, ‘ petty, iplant or. equipment of any Company where either the 

booWalue.or the market value, whichever is less, of such 
property, plant or equipment is more than three tunes the 
value of such debentures, 

(d) cumulative preference shares of any Company which has paid 

dividends on Us equity shares for the five years immediately 
■' ‘ 'preceding or for at least five out of the six or seven years im¬ 

mediately preceding, provided^ such preference shares have 
lUi I priority m payment over all the equity shares of the Company 

in winding up , * 

( ^ ($) cumulative preference shares of any Company on which divi- 

' dends have been paid for the five years immediately preceding 

or for at least five out of the six or seven years immediately 
'I preceding and which have priority in payment over all the 

> ' equity shares of the Company in winding up , 

(/) shares of any Company which have been guaranteed by another 
Company, such other Company having paid dividends on lU 
’ equity shares for the five years immediately preceding or for 
at least five out of six or seven years immediate^ preceding 
Provided that the total amount pf shares of all the Companies under 
guarantee by the guaranteeing Company is not m excess of fifty 
per cent of the paid-up amount of preference and equity shares 
of the guaranteeing Company , 

(g) share of any Company on which dividends of not lets than four 
per cent mclLdm^ bonus have been paid for the fi\c yrots 
immediately preceding or for at least five out of the seven ye&r* 
immediately preceding. 
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{h) immovable property situated in India or m any other country 
where the Corporation is carrying on insurance business 
Provided that the property is free of all encumbrances» 

(0 first mortgages on immovable property situated in India or in 
any other country where the Corporation is carrying on insur¬ 
ance business I 


Provided that the property mottgaBed la not leasehold property 
with an outstanding term of less than thirty yean and the 
amount of mortgage money docs not cj^ceed fiity per cent of the 
value of the property » 


(j) loans to any authority or any Co-operative Swiety registered 
under the Go operative Societies Act, 1912 (II of l912), or 
under any other law for the tunc being m force operating a 
housing or building scheme in India in any ease where the 
payment of principal and interest is guaranteed by the Central 
or State Government, 


(i) first mortgages on immovable property situated m India under 
any housing or building scheme of a public limited company 
or a Co-operative Society registered under the Co>operative 
Societies Act, 1912 (Hof 1912), or under any other law for the 
time being m force 

Provided that the amount of mortgage money docs not exceed three- 
fourths of the value of the properly , 


(0 loans on first mortgages of immovable property under any housing 
or building scheme of the Corporation for the benefit of the 
policy-holders 

Provided that the amount of loan docs not exceed three-fourths of 
the value of the property , 


(m) loans on life interests, or on policies of life insurance within 
surrender values issued by the Corporation or by an insurer, 
the assets and liabilities of whose controlled business have been 
transferred to and vested in the Corporation or loans to em¬ 
ployees of the Corporation for the purposes of purchasing or 
constructing houses or for the purpose of purchasing motor¬ 
cycles, motor-cars or any other conveyances in accordance with 
any scheme approved by the Corporation , 

(n) life interests , 

(o) deposits with banks included for the time being in the Second 

Schedule to the Reserve Bank of India Act, 1934 (II of 1934), 
or with Co operative Societies registered under the Co-operative 
Societies Act, 1912 (II of 1912), or under any other law for the 
time being in force, the primary object of which is to finance 
other Cooperative Societies similarly registered , 


(J>) debentures of, or shares m, Co-operative Societies registered under 
the Co-operative Societies Act, 1912 ('ll of 1912), or under any 
other law for the time being m force , 

(?) such other investments as the Central Government may, by noti¬ 
fication in the official Gazette, declare to be approved invest 
meats for the purposes of this section 
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(2) Notwithstanding anything contained m subjection (1). the bfe 

Insurance Oorporaitoit of India may invest or keep mvested 
any part of its controlled fund otherwise than m an approved 
mveitmenti if after such investment the total amount of all 
such invcstmcnu do not exceed fifteen per cent of the 
amount of us controlled hind 

Provided that the investment is made after securing the unanunoiu 
recommendation of lU Investment Comroiitcc or if no sum 
recommendation can be obtained on a resolution 
Corporation passed by a niajonty of at least thrcc-fourths ol 
the members present at the meeting 

(3) The Corporation sliall nol» out of the controlled fund» invest or 

keep invested m the equity shares of any one Company 
more than thirty per cent of the subscribed equity share 
capital of the Company except with the prior permission 
of the Central Government 

Provided that nothing in this sub-scction shall apply to any 
meat made by the Corporation m the equity shares ol i 
subsidiary Companies 

(4) Where an investment is m partly paid up sharesi the uncalled 

liability on such shares shall be added to the amount 
for the purpose of computing the percentage referred to i 
subjection (3) 

(5) Where new shares are issued to the existing shareholders by » 

Company, the existing shares of which are covered by clause 
(d) or clause (#) or clause (/) of subjection (1) and of wnicn 
the Corporation is already a shareholder, the Corporation 
may subscribe to such new shares 

Provided that tiic proportion of new shares subscribed by it does not 
exceed the proportion which the paid-up amount on the 
shares held by it immediately before such subscription beao 
to the total paid-up capital of the Company at the time of such 
subscription 

(6) If, on application made by the Corporation, the Central Govern¬ 

ment IS satisfied that special grounds exist warranting such 
exemption, the Central Government may, for such period, 
to such extent and in relation to such particular investments 
and subject to such conditions as may be specified by it in this 
behalf, exempt the Corporation from all or any of the provi 
sions of sub'sections (3) and (5) 

(7) The Corporation shall not out of the controlled fund invest or 

keep invested any sum m the shares or debentures of any pri' 
vate limited company except with the prior permission of 
Central Government 

(8) The Central Government may, m the interests of the Corpora 

tion or its policy holders, require the Corporation not to 
invest Its funds in any investment specified by it, or where it 
has any existing investment to realise them within a tunc 
to be specified 

(9) Without prejudice to the powers given to the Central Government 

by subjection (8), nothing contained in this section shall 
be deemed to require the Corporation to realise any 
ment made in conformity with the provisions of subjection (1) 
which after the making thereof has ceased to be an approved 
investment within the meaning of this section 
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‘ ^ (10) Nothing contained lo this section shall be deemed to affect in 
''anyway the' manner in which any moneys relating to the 
provident fund of any employee or any secunty taken from 
any employee or other moneys of a like nature are required 
to be held by or under any Central Act* or Act of a State 
Legislature , 

E:^lanation —In this section 'controlled fund* means all the funds of 
the Corporation appertaining to Us life insurance businessi capital redemp¬ 
tion insurance business and annuity certain business* but does not include 
any fund or portion thereof m respect of which the Controller is satisfied 
that it would be in the interest of the Qjrporation to apply the provisions 
of this section ” j 

9 In section 28Ai— 

(0 in sub-section (I),— 

(а) for the words “beginning of the year**, the words “beginning of 

the financial year'* shall be substituted , 

(i) for the words and figures “as at the 3lst day of December, of 
the precedmg year**, the words “as at the last day of the 
preceding financial year'* shall be substituted 
(ti) in sub-section (2),— 

(a) for the words “quarters ending on the last day of March, June, 
September and December*** the words “half-years ending on 
the last day of March and September*' shall be substituted 

(б) for the words “close of the quarter", the words “close of the 

half year" shall be substituted 

lO In section 40B,— 


(a) in sub-section (2),— 

(i) for the words “calendar year” and “year", the words “financial 
year" shall be substituted , 

111 ) in the proviso, the words “after consultation, wiih the Executive 
Committee of the Life Insurance Council constituted undrr 
section 64F” shall be omitted , 

(4) in the ExJ>lmaUon, clause (a>and sub-cJausc (m) of clause (4) shall 
be omitted ' 

11 In s«tion 44, for the Exfiamtiot, to sulwccnoa (1). the followmB 
Explanaiion shall be substituted, namely,— ^ 


‘•Explanation —lot the purposes of this sub-section,— 

(i) •termination of his agreement," m relation to an insurance 
agent, includes termination by reason of hia death , and 
(li) service of an insurance agent under a chief agent of, or under 
an insurer whose life insurance business has been transferred 
fo Md vested in the Life Insurance Corporation of India, shall 
be deemed to be service under the Corporation »* 

12 In section 102,— 


(!) msub-sccliond), for the words “where the insurer is a Coropanv 
any director, managing agent, manager or other officer of the’ 
^mpany, or where the insurer is a firm, any partner of the 
firm," the following shall be substituted ^ ^ 
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£App ii 


'^Wherc the tnturer u the Life Insurance Corporattoa of India* 
the chairman* any member* D*anaging atrcctofi masager* 
other oOtcer of the Corporation” i 

(u) subjection (2) shall be omitted 


13 In section 103*— 

(i) in subjection (1)* the words and figures **sectioa 7 or fcctton 96** 
shall be omitted* 

(n) sub section (3) shall be omitted 

14 In section 105» in subjection {!)*— 

lO for the words “Any director* managing agent”* the words 
“The chairman or any managing director or any other 
member” shall be substituted > 

(u) subjection (2) shall be omitted. 




APPENDIX III 


THE EMERGENCY RISKS (FACTORIES) INSURANCE 
ACT, 1962 

(No 63 ot 1962) 

[19th December, 1962] 

An Act to moke promuons for the insurance of certain property in India against 
damage by enemy action during the period of emergency 

Be It enacted by Parliamcni m the Thirteenth Year of the Republic 
of India as follows 


CHAPTER I 
Preliminary 

l (1) This Act may be calted the Emergency Risks 
„ , (Factories) Insurance Act, 1962 

Short title ex ^ ' ’ 

tent and dur&uoa 


(2) It extends to the whole of India 

(3) It shall remain in force dunng the period of operation 
of the Proclamation ol Emergency issued on the 26th October, 
1962, and lor such further period as the Central Government may, 
by notification in the official Gazette, declare to be the period of 
emergency lor the purposes ol this Act, but its expiry shall not 
affect anything done or omitted to be done before such expiry and 
section 6 of the General Glauses Act, 1897 (10 ol 1897), shall apply 
upon the expiry of this Act as if it had been repealed by a 
Central Act 

srmpsis 

\ Object 5 Section 6* General Clauses Act, 1897, 

2 Bxlmr appliMi.tU, of 

S Duration 6 Court s power 

4 Proclamation of Emergency 

j ^ Irx view of the preseat emergency, it is considered 

desirable ibat provision should be made for the insurance of factories and 
inland vessels against the ttsk of Itjss or dosage as a of enemy action 

\l>^ 
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As the drgrcc of rjsk wJiitli may be Uivolvctl is necessarily uncertain, it 
wi not be possible for the rstablislied insurers to cover it in the normal 
course and the scheme ^vIll have to be forniulatcdi brought into force, 
and operated on behalf of the Central Government The A(t seeks to 
provide tor a scheme of Insurance based on premium rales which canbe 
varied within certain limits with reference to the actual nature or extent 
of the risk as it may exist from tune to time ' 

2 Extent —The Act extends to the whole of India 

3 Duration ^The Act shall remain m force during the period of 

of ^he Proclarration of Emergency issued on the 26th October, 
19d2, and for such further period as the Central Govern ment may notify to 
be the period of emergency for the purposes of this Act 

4 Proclamation of Emergency —Article 352 (1) of the Constitution of 
India f rovidcs that if the President is satisfied that a grave emergency 
exists whereby the security of India or any part of the territory thereof 
IS threatened, whether by war or external aggression or internal disturbance, 
he may, by Proclamation, make a declaration to that effect Since the 
coming into the force of the Constitution the first use of the Emergency 
provision contained in Art 352 (1) was mode by the President on 26 th 
October, 1962« on account of the Chinese aggression in NEFA, a part of 
the territory of India The Proclamation of Emergency is as follows 
“In exercise of the powers conferred by clause (1) of Article 352 of the 
Constitution, I, Sarvapalli Radha Knsbnanr President of India, by this 
Proclamation declare that a grave emergency exists whereby the security 
of India IS threatened by externa! aggression 

5 Section 6, General Glauses Act, 1897, applicablity of—As a 
general rule after a temporary Act has expired, no proceedings can be 
taken upon it and it ceases to have further effect If any action has been 
taken under the expired Act with respect to any matter arising under it 
during ns continuance, the question whether such action could he or not 
would depend upon any special provision to ibc contrary in the temporary 
Act itself^ The ordinary rule is that section 6 of the General Clause. Act 
will apply if there is no saving clause m the repealing enactment, or unless a 
different intention appears * Whenever any Act repeals any enactment, unless 
a different intention appears, the repeal shall not, apart from any other mat 
ters, affect any legal proceeding or remedy m respect of any such right, 
privilege, obligation, etc , and such legal proceeding or remedy may be 
continued as if the repealing Act has not been passed^ Ordinarily, a 
temporary Statute expires automatically by efflux of time and the provi 
sions of section 6 of the General Clauses Act cannot be resorted to m respect 
of that Statute ^ Moreover, the proceedings which terminate on the expira 
tion of a temporary statute are proceedings, taken under ihe Statute that 
had* expired This Act being a temporary Statute, provisions m this 
section have been made applying section 6 of the General Clauses Act 
so that proceedings taken under the Act may not be invalid after its expiry 


1 F,* Statement of ObjecJj and Kcajons m 531 IdSGOiiSsa? 

the Gaallt of India Extrao dtnary Pad II 5 Mandir Dtvi Dwata v Deputy Custodian 
2 No 54 dated 5lb DecemLcr lSf2 Central Irdta 64 Punj L. R 1024 

9 Vtdt G S K 1415 dated 2Gih October 6 Slalt oj Ktrala \ Paman ILK (1961) 

1962 2 Ke 349 19G1 Ker L J 414 1961 

3 TiisiJ Dtgiitn \ UaluedaCanu Eegvm |LR Ker L T 465 1962 Kcr 78 

(1950) H>d 71U 1957 H)d 6 7 ^ Vasudtvons S D Mild 63 Com L.R 

4 Ckekka Bhat Chelcbkai \ Stott oJOrttsa 774 (1961 62) 21 F J K 441 1962 

I U R (1955) Cut 529 21 Cut L T Boca 53 
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6 Court’d power —In respect of orders of the executive made 
under Emergency Defence Rcgulattou the Court can only see that the 
power exercised is one which falls within the four corners of the powers 
given by the Legislature and those powers are exercised m good faith 
Apart from that the Courts cannot inquire into the reasonableness) the 
policy, the sense or any other aspect of the transaction ^ 

2 In this Act, unless the context otherwise re- 
„ ^ quires,— 

Dtnnitions * 


(a) “buildings” includes foundations, plinths, floors, stair¬ 

cases, tanks, engine and boiler beds, chimneys, flues 
and boundaiy walls, 

(b) “enemy” means— 

(i) any person or country committing external aggression 
against India , 

(ii) any person belonging to a cojntry committing such 
aggression , 

(ill) such other country as may be declared by the 
Central Government to be assisting the country 
committing such aggression , 

(iv) any person belonging to such other country , 

(c) “factory” means a factory as defined in clause (m) of 

section 2 of the Factories Apt, 1948 (63 of 1948), 

(d) “factory buildings” includes all buildings comprised in 

the factory, and such other buildings (including resi¬ 
dential buildings foi staff and workmen, hospitals and 
welfare centres) within a radius of two miles from the 
mam factory building as are in the same ownership 
or occupation as the factory and are used lor the 
purposes of the lactory , 

(e) “the Fund” means the Iiraergency Risks (Factories) 

Insurance Fund constituted under section 7 , 

(/) “insurable value” ol property means the value ol the 
property as ascertained for the purposes ol insurance 
under this Act, 

(j) “occupier” oi a factory lias the meaning assigned to it 
m clause («) ot section 2 ol the Factories Act, 1948 (63 

nP1 QAftN ' ' 


I ff C Gupta \ Mockiilich John 49 G W N 
322 ana 583 Cal l4t) lCor/lo«a 

OJ V CominiJiionert oj it'orki {JM3) 2 All 
h R 5CU followed], «< also I/au&afa flC 


V Robirts IW K 11 COa; itmstno/ 
Agnculiurt anj ftjhtnn v Afalthtw/, 195(J 
K Ii Wl 
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(A) “owner” of a factory includes, ^\hen parts of the pro 
perty insurable under this Act in relation to the 
lactory are owned by different persons, each such 
person in respect of the part ownecl by him , 

(t) “property insurable under this Act” means, in relation 
to any lactory, the factory buildings and, except where 
they aie for the time being goods insurable under the 
Emergency Risks (Goods) Insurance Act, 1962 (62 of 
1962), all plant and machinery in the factory, all 
materials in the factory for use in the production or 
transmission oi motive power, or in the maintenance 
of plant and machinery or in the construction or re 
construction or maintenance of factory buildings, and 
such other plant, machinery or materials as may be 
specified m the Scheme , 

(j) “quarter” means a period of three months commencing 
on the first day of January, April, July or October, 

(A) “the Scheme” means the Emergency Risks (Factories) 
Insurance Scheme made under this Act, 

(1) “emergency risks” means such ribks arising from— 

(i) action taken by an enemy or action taken in combat¬ 

ing an enemy or in repelling an imagined attack by 
an enemy , 

(ii) any explosion or'fire which involves any explosives 
or munitions or other dangerous things required 
ior the purposes of defence against any action of an 

' enemy and which happens or is caused by, through, 
or in connection with the manufacture, storage or 
transportation of any such explosives, munitions or 
other dangerous things , 

(ill) measures taken under proper authority to avoid 
the spreading of, or otherwise to mitigate, the conse 
quences of damage occurring (whether accidentally 
or not) as the direct result of any such action as is 
described in sub clause (i) or of any such explosion 
or fire as is described in sub-clause (ii) , 

(iv) precautionary or preparatory measures taken under 
proper authority with a view to preventing or 
hindering the carrying out of any attack by an 
enemy, being measures involving risk to property , 

(v) precautionary or preparatory measures involving the 

doing of work on land and taken under proper 
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authority m any \say m anticip ition of enemy action 
being measures involving ri^k to property , 

(vi) precautionary or preparatory measures taken under 
proper authority with a view to denying facilities to 
an enemy, being measures involving damage to or 
diminution of the value of property 


srj40psis 


1 

Dejiiuiton clause 

B ‘‘Occupteti of a factor} 

2 

Buildings 

9 "Ouftcr*’ of a factory 

3 

Enemy 

10 •*Ptopeity insurable under this Act 

4 

Faclory 

11 "QtsarteT ' 

5 

Factory buildings 

12 "The Scheme" 

6 

"TA« Fund” 

13 '‘Emergency risks ' , 

7 

"Insurable value*’ oj property 



1 Defimtioti clause —In this ^ecuon two forms of dtlmiuon clause 
have been uscdi VIZ , “meau* and ‘ include” 1 hus the words "buddings”, 
"factory buildings” and “owner’ of a factory defined m ihis stction are declar¬ 
ed to "include” • while the words “enemy*» * factory "ihc fund “insurable 
value”, "property insurable under this Act”, * quarter*, ihe “schtme’ and 
"emergency risks” defined m thw section are dtclared to "mean” The 
difference m ihc two forms of definition clause lies m this that where the word 
"defined” is declared to ‘ mean * so and so, this definition i& explanatory and 
puma faM rcstticuve, while where the word “defined’ is declared to "include * 
80 and so it is extensive ^ Where the Courts arc dealing wuh an inclusive 
definition, it would be inappropriate to put a restnenve interpretation upon 
terms of wider denotation * The words 'include * and * including * are terms 
of extension and import addition They add to the subject matter 
already comprised in the defimiion ® But where qualifying words, namely 
“unless there IS anythin^, repugnant in ihc subjcei or uomcm* , arc used 
(the words used in the section being “unless, the context olhen ase requires”) 
the Court has not only to look at the words but also to look at the context, 
the collocation and the object of such words relaiing to such matter and 
interpret the meaning intended to be conveyed by the use of the words 
under the circumstances ^ 


2 Buildings—When a vacant sue has, already a superstructure 
thereon wuh the object of putting u to use, it is a building as the laud on 
which the superstructure stands could not exist without rcHiion to the sue 
which afforded the foundation therefor and on which ihe fabric of the 
building stood ® If an open space is merely surrounded by walls but is not 
attached to any house for use as a part of that house, it cannot be called a 


1 Ciaiscs od Statute Law Cib Ed p 212 

2 Statt of Bortbay \ Hospilal l^la<iur Sahha 4 

1&60S C 610 

3 S M Jomes V Dr Abdul hhair 1961 Pat 

212 Coheo Mills Lid v StaltoJAi P 5 
1961 MaiJb Pra '*57 m t] a J gdfg 
Stnghv Surd Singh I L R (19621 2 lunj 
300 Ghanasliyam AUsra v B 


IS59 G L J 15 

V F O G Insurance Co v Messrs Fraser 
& Loss I'-eoS C 971 atpp 974 7$ ber 
WaDchoo J 

SkiMva^ Begin v P S imuaso Rao I 1 R 
(1962) tnlh tra KW« (L64) t Andh 
W R 12G lOCl \nJh Pia 233 
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pan of a bujlding ' Tiic three reasonable tests to be apphed for deciding 
whether a particular structure is a building, arc (») would an ordinary man 
think the structure was a building* has the relevant structure four 
walls and a roof, and (nt) can any one say that the structure was built* 
Lach room m a house may be a 'building* ^ 

3 Enemy —The word **cne/ny'* i* defined to mean (») a person or 
(w) a country When a person, he or she must be committing external 
aggression against India, or must be bcionging to a country commuting such 
aggression or must be one belonging to such other country as may be 
declatcd by the Central Government to be assisting the country commuting 
such aggression. > when a country, u must be committing external aggression 
against India or must be such other country as may be declared by the 
Central Uovernment to be assisting the country tommiiung such aggression 
This definition has been reproduced from section 2 (e) of the Defence of 
India Act, 5\ of 1362 Where the country to vvhich an appellant belongs 
becomes, during the pendency of appeal, enemy occupied territory the 
appellant bcco ncs an “enemy subject*'* If the area was m the occupation 
ot His Majesty or of a State allied with His ^fajcsty, the fact that it has 
been overrun by an enemy and is m (he military occupation of that enemy 
for the t\n\c being wiU not tender the terntory “enemy territory” 


4 Factory—Clause (/») of section 2 of the Factories Act, 63 of 1948, 
defines “factory” to mean any premises including the precincts thereof— 

(0 whereon ten or more woriteri arc woriin^, or were working 
on any day of the preceding twelve months, and in any 
part of which a manufacturing process is being earned on 
with the aid of power, oris ordinarily so earned on, or 

(i<| whereon twenty or raorc workers are working, or were working 
on any day of the preceding twelve months, and m any 
part of which a manufactonn^ process is being carried on 
without the aid of power, or is ordinarily so earned on 
but does not include a mine subject to the operation of the Mines Act, 35 
of 1952, or a railway running shed 


The word pre discs* in (he definition of the vvoid "faciory” m 
scciion 2 tm) of the Factoncs Act is not confined only to the buildmg of the 
factory A yard m front of the building is also covered by the defimiion ^ 
But wfiefi- ten or more persons have been working during three shifts on 
same day but less than ten persons have been workinj, in each shift, n is 
held that the premises cannot be construed as factory ’ When more than 
twenty persons are engaged in breaking cashewnuts, the premises is a 
factory ** But where the production of doth is carried on m an industrial 
school only for the purposes of demonstration and uistruction in weaving 
to the siudcnti it is not a factory 


1 Roniju Kchar \ Tin StaO 1961 Pat L R 

86 1961 Pat “WS 6 

9 JVcanil Ram v Gaan Sam^j Rura 1961 

2 C)6Qt J96IALJ910 

3 SSw «.<«■ ’ 

Dhanbad Mi-ntapaltlj I L R *7 Pa* • 

195S Pdt 186 

‘i M A P«l-i" S 

CJt>on |Wl4)ZM I J 2J-1 \ 

5 M^nmeh rtlm Co v “j!. 
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SlalooJhtrola \ Chacke 1963 Kcr 
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5 Factory buildings —The expression “factory buildings” is defined 
to include all buildings contained in the factory and such other buildings 
within a radius of tv.o miles from its mam building but they must be m 
the same ownership or occupation ns the factory and must be used fonts 
purposes Such buildings will includi residential buildings for staff and 
workmen^ hospitals and welfare centns Thus a canteen for workers of 
factory if It be within a radius of twonilca from the main factory building 
would come within this definition ^ 

6 “The Fund’* —This expression is defined lO mean the Emergency 
Risks (Factories) Insurance Fund constituted under section 7 of the Act * 

7 “Insurable value’* of property —The expression “insurable 
value” of property is defined to mean the value of the property as ascer¬ 
tained for the purposes of insurance under this Act ^ Ordinarily, the object 
of a contract of insurance is to indemnify the assured m respect of the 
commercial value of the thing lost Insurer is not to compensate him for 
his feelings but only for the loss so far as it is estimable m money on ordinary 
business principles * 


8 “Occupier** of a factory —The expression is defined m the same 
way as it is defined in section 2 (n) of the Factories Act, 63 of 1948 
Section 2 (n) of the said Act defines the “occupier’ of a factory to mean the 
person who has uUiniatc control over the affairs of the factory and where 
the said affairs arc entrusted to a managing agent, such agent shaU be 
deemed to be the occupier of the factory 


The expression “occupier” as defined in section 2 (n) of the Factories 
Act IS not to be equated with “owner” No doubt, the uittmatc contro} 
over a factory must necessarily be with an owner unless the owner has 
completely transferred that control to another person, whether that was 
done m a particular case is a question of fact Therefore, the manager of 
a factory who claims to be an occupier of the factory roust produce the 
necessary material for showing that the owner had m some manner trans¬ 
ferred the entire control ov« r the factory to him In the absence of such 
material a manager cannot be called the "occupier” of the factory *' The 
word “occupier’ will not include merely an individual An “occupier” 
of the factory may he a firm or other association of individuals and any one of 
the individual partners or members thereof® The owner of a building under 
L-2 licence and employing more than 20 persons for rolling “beedics* is an 
“occupier” of a factory The word “occupier” m general means a person 
who occupies the factory cither by himself or his agent He may be an 
owner, he may be a lessee or even a mere licensee, but he must have the 
right to occupy the property and dictate how it is to be managed ® Joint 
owners are all occupiers of the factory ® The mukaddam although he super¬ 
vises the work of the operatives w not an occupier of the factory 


Z 

i 

i 

5 
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St$ also Note 10 below 
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pohcy the word “war” uicludes civil war unless the coatevt makes it clear 
that a different meaning is intended' The Irish rebellion was held to 
amount to “war” within the meaning of insurance policies ^ Even rcvolu- 
tionaries were held to be “King’s enemies” ^ 

/ 

The most important part of insurance is the determination of the 
risk This is necessary for the adjustment of premium But the insurance 
under this Act being dependent upon peculiar risks brought about by the 
Proclamation of Emergency the ‘nsk' has been defined as covering emergency 
’risks* Hence such nsks do not extend to ‘risks’ as arc ordinarily under¬ 
stood in insurance contract although the insurance contemplated under 
the Act IS against fortuitous events The risk must be something which 
happens to it from without,* and must not include the inherent vice of the 
subject matter insured 


CHAPTER II 

EMERGENCY RISKS (FACTORIES) INSURANCE SCHEME 

3 (1) The Central Government may, by notification in the 

Official Gazette, put into operation a scheme to be 
(Fa^n«liMurlSw Called the Emergency Risks (Factories) Insurance 
sebeme Scheme, whereby the C eutral Government under¬ 

takes in relation to factories the liability of insuring property 
insurable under this Act against emergency nsks, to the extent 
provided by or under this Act 

(2) The Scheme may extend to the undertaking by the 
Central Government in relation to any person m India ol the ha- 
bihty of insuring such person agamst emergency risks ui respect 
of any property insurable under this Act which is not owned by 
him but in which he has an interest, up to the extent of such 
interest 

(3) The Scheme shall be such as to secure— 

(a) that the liability of the Central Government as insurer 

shall not extend to more than eighty per cent of the 
insurable value of the property insurable , 

(b) that any liability of the Central Government as insurer 

under the Scheme is determined by a policy of insu¬ 
rance issued, in the form and in rcbpect of a period 
not exceeding the period specified m the Scheme, by 
a person acting on behalf ol die Central Government 


l PisiLpiesv VftT (1949} 82L1 L R 
ptr L«rtl Morion 

2. CitfUi % (1919) I K U 425 

3 SicTttary <■/ SlcU/i;rHar\ Maxdiani Crr t 
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Provided that the form of policy may be such as to hmit the 
extent and nature of tlie indemnity provided by the Central Govern 
ment and to impose conditions subject to which the indemnity is 
provided, > ^ 

(c) that any premium under a policy so issued is payable 
at a rate not cvcccding three per cent per annum of 
the sum insured as may be specified in the Scheme, 

(cl) that the amount of any one premium payable under a 
policy so issued is not less than such sum as may be 
specified in the Scheme 

(4) The Scheme may provide— 

(а) for undertaking in relation to works in course of coas- 

truction which, when completed, will become factories, 
and such plant and machinery appertaining to such 
works as may be specified in the Scheme, the same 
liabilities as are undertaken by the Scheme in relation 
to factories, 

(б) that the payments due under a policy of insurance 

issued under the Scheme, may at the option of the 
Central Government, take either of the folio wing forms, 
namely— 

(») payment, within the limits of the liability assumed by 
the Central Government and in such manner and 
by such instalments as the Central Government may 
think fit, of the cost necessary to restore the property 
as far as practicable to the condition in which it 
existed before the occurrence of the damage, or 

(tj) compensation, within the aforesaid limits, for the 
loss in value, ascertained on the basis of values and 
prices ruling at the time at which the policy oi insu¬ 
rance was taken out, or at which the loss occurred, 
whichever is less, suffered by the property as a result 
of the damage, after due allowance has been made 
for depreciation during the period of insurance 
cover , 

(c) that payments due under a policy of insurance under 
the Scheme may be postponed to any time before the 
expiry of one year from the date on which this Act 
ceases to be in force, or, subject to payment of interest 
at the rate of two per cent per annum from the expiry 
of the said year, to any later date , 
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((f) for making It an express or implied condition of any 
policy of insurance issued under the Scheme— 

(i) that the owner or occupier of a factory shall comply 
with all regulations or instructions made or issued 
under the authority of Government for safeguarding 
the property against damage from emergency risks, 
or 

(ti) that, where the Central Government exercises its 
option to pay the cost necessary to restore the pro¬ 
perty to Its original condition, the owner of the fac¬ 
tory shall, if so required by the Central Government, 
reconstruct the factory or remove the factory to 
and reconstruct it in another locality 

(5) Different forms of policies may be specified in the 
Scheme under sub section (3) m relation to different classes of 
factories 

(6) The Central Government may, by notification in the 
Official Gazette, add to, amend oi vary any Scheme made under 
this Act 

(7) Every Scheme shall be laid, as soon as may be after it is 
made, before each House ot Parliament while it is in session for a 
total period of thirty days which may be comprised in one session 
or in two or more successive sessions, and if before the expiry of 
the session in which it is so laid or the successive sessions aforesaid, 
both Houses agree m making any modification m the Scheme or 
both Houses agree that the Scheme should not be made, the Scheme 
shall thereafter have effect only m such modified form or be of no 
effect, as the case may be , so however that any such modification 
or annulment shall be without prejudice to the validity ol anything 
previously done under the Scheme 
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J Scope —The section confcis discretion on the Central Government 
operation the Emergency Rists (Factories) Insurance Scheme, 
(h) to extend Such scheme to the undertaking by that Government to any 
person in India with the liability of insuring any property insurable under 
this Act, and (c) to add to, amend or vary any scheme under this Act 
The section enjoins what the scheme ^hall secure and may provide The 
Scheme shall Secure (fl) the liability of the Central Government as insurer 
to certain percentage of the insurable value of properly and such liability 
to be determined by a policy of msmance issued for a certain period and 
tl e premium payable under the policy at a certain rate of the sum insured 
and the amount of any one premium payable Thr scheme may provide for 
(a) underiahings in course of construction when completed to become 
factories and the liabilities under this Act are attached to them, (hj paymenls 
due under a policy of insurance which may take either of the iblJouin^ 
forms, viZ , (]) payment within the limits of the liability m such manner and 
by such instalments as the Central Government may think fit, or |ii) compen 
sation within the aforesaid limits for the loss m value suflered by the pro 
periy as a result of the damage , (c) deferring payments due under a policy 
of insurance at any lime before the expiry of one year from the date on 
which this Act ceases to be m force or to any later date subject to payment 
of interest at certain rate , and (d) making it an express or implied condiuon 
of any policy of insurance issued under the scheme which condition may be 
that (0 tbe owne^" or occupier of a factory must comply with all rcgulaiions 
or mstruciio'is foe safeguarding the property against damage from emer¬ 
gency risks, or (u) he shall reconstruct the factory or remove the same to and 
reconstruct it m another locality on costs being paid by the Central Govern 
ment for restoration of the property tons original condition 

Sub-section (5) of the section confers power to speedy in the Scheme 
different forms of policies in relation to different classes of factories Sub* 
section (7) of the section enjoins that every scheme has to be laid before each 
House of Parliament while it ism session for a total period of thirty days 
and the scheme shall have no effect when both Houses agree that ttic scheme 
should not be made but its annulment shall be without prejudice to the 
validity of anything previously done under the scheme 

2 “Put into operation a Scheme,** sub sec (1) —By this sub'section 
discretion has been conferred on the Central Government to put into opera 
tion the Emergency Risks (Factories) Insurance Scheme by a notification 
in the official Gazette By virtue of this scheme the Government undertakes 
the liability of insuring property insurable under the Act against emergency 
risks as defined in clause (1) of section 2 of the Act to the extent provided by 
or under this Act in relation to factories Liability as an insurer under this 
Act IS thus cast on the Central Government and section 6 of the Act specifically 
prohibits any other insurer to issue policies against emergency risks in respect 
of property insurable under this Act By such notification, the Scheme 
has been put into operation and it takes effect from the 1st January, 1963 ^ 

3 Extension of the scheme to any person in India, sub-sectios 
(2)—This subsection confers discretion on the Central Government to 
extend the scheme so as to undertake its liability of insuring any person 
in India against emergency risks with regard to any property insurable 
under this Act of which he is not the owner but in respect of which he has 
an interest Such liability to insure Vbill be up to the extent of his interest 
and no further A similar provision is made iq sub-para (2) of para 2 of 
the Emergency Risks (Factories) Insurance bebeme * 

I ytdtS O ^o 3S50/F No 28-IZ10C2 

G2 dAicd 26*12 1062 Couttt cf India Cxtra 
fTdinay Fart il Kct cn 3 (u) dated 2 ptd# Auccxuie 1 
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4 What the scheme shall secure, sub section (3) —The provisions 
of sub-scciion (3) arc mandatory as the word "shall* indi^tcs The 
scheme must secure (0 the extent of the liability of the Central Government 
as insurer, not to exceed 80 per cent of the insurable value of the property 
msurablc. (.i) the dctetn-ination of such liability to be made by a person 
acliDR on behalf of the Central Government, such determination is to be 
made by a policy of insurance issued in the form and for a period not 
exceeding the period specified in the scheme, but where the form of the 
Dohev limits the liability and nature of the indcinmty and imposes conditions, 
i^he indemnity would be subieci to those conditions, (m) premium payable 
under the policy whose rate must not exceed 3 per cent per annum of the 
sum insured as may be specified in the scheme , and (iw) the minimum 
amount of any one premium payable under a policy issued under this Act 


5 Insurer—^The word ‘insurer* is defined m section 2 (9) of the 
Insurance Act (IV of 1938)' liut the insurer as contemplated under this 
Act 13 the Central Government 


6 Policy —A policy is a formal document in which the contract of 
insurance IS embodied But a policy may be used to describe any contract 
of insurance, however informal^ 

7 Premium —The premium is the price for which the insurer under¬ 
takes his liabilities It has been defined as "a price paid adequate to 
the risk 


8 Indemnity—Irdemmty is the controlling principle in insurance 
law as the insurer, m case of insurance of properly, contracts to indemnify 
the assured for what he may actually lose by the happening of the events 
upon which the insurer's liability is to depend, and m no circumstances is 
the assured m theory entitled to make a profit of his loss * Indemnity 
implies the placing of a person after a rnisfortunc, in, as nearly as may be 
possible, the same pecuniary position as that m which he would have been 
had no misfortune arisen ® 


9 What the Scheme may provide, sob-scction (4) —The provisions 
of this sub-section ate discretionary as the word "may” so indicates The 
expression "the scheme may provide ’ means that the scheme should provide 
for matters enumerated m clauses (a) to(</) of this sub-section, but it may also 
provide for other matters not mentioned m those sub clauses 


The scheme may provide (n) that the same habiliiies as are undertaken 
by the scheme in relation to factories may be undertaken in relation to works 
in course of construction which, when completed, will become factories 
including plant and machinery appertaining to such works , (A) that the 
payments due under a policy may be, at the option of the Central 
Government, m the form either (i) as payment of the cost necessary to 
restore the property to its original condition as far as practicable before 
the occurrence of the damage, or (u) as compensation for the loss 
in value suffered by the property as a result of the damage during the 
period covered by the insurance » («) that the payments due under a policy 


2 
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may be deferred to any dale before the expiry of one year from the date of 
the c'tpiry of this Act or to any dale subsequent thereto subject to payment 
of interest at the rate of 2 per cent per annum » (d) that a policy 
may be subject to an express or implied condition to the cfTcct (i) that 
the assured under the Act shall comply with all regulations or instructions 
made or issued under the authority of the Central Government for 
safeguarding the property against damage from emergency risks t or (««) 
that he shalh if required by the Central Government, reconstruct the 
factory or remove it to and reconstruct it m any other locality when the 
said Government exercises its option to pay the cost as provided m sub-clause 
(») of clause (i) of this section 


10 **Worhs in course of construction —Clause (a) of sub-scction 
(4)—The expression “works in course of construction” relates to a factory 
m the course of construction but not completed Such an incomplete factory 
including ns plant and machinery comes withm the purview of this Act as 
Us insurance is provided m para 5 of tlic Emergency Risks (Factories) 
Insurance Scheme ^ But where plant or machinery of such incomplctcd 
factory is covered by the Emergency Risks (Goods) Insurance Act (62 
of 1962), It need not be insured under this Act Sub-para (2) of para 5 
of the said Scheme provides that it is optional with the owner or the 
intending occupier of an incomplete factory in the process of construction 
to take out a policy of insurance of the works m course of construction 
of plant and machinery, but when option is exercised, an application 
for the policy must be made within one month from the date of commence 
ment of the scheme or one month from the commencement oftheworksi 
whichever is later When option is once exercised, it is final and where n 
policy has been taken out the owner must take out compulsorily policies 
m subsequent quarters until the factory becomes completed and becomes 
compulsorily insurable under the Act 

11 Forms of payments due under a policy, clause (b) of sub 

section (4)—Under clause (^) of sub-section (4), the Central Government as 

insurer has been given the option to make payments due under a policy of 
insurance issued under the scheme m either of the two forms, («) pay 

ment of the cost for the restoration of the property damaged to us original 
condition as far as practicable, or («) payment of compensation for the loss 
suffered by the property as a result of the damage In both the forms such 
payments must be within the limits of the liability assured by the Central 
Government In case of item (*) above, the payments may be made in such 
manner and by such instalments as the Central Government may think fit, 
and m case of item (u) above# the loss m value has to be ascertained on the 
basis of values and prices ruling at the time when the policy was taken out 
or when the loss occurred, whichever is less In ascertaining such value due 
allowance has to be given for depreciation during the period of insur¬ 
ance cover 

When the dues under a policy becomes payable on the happening of 
the event, it is in insurance parlance known as the “claim” Paragraphs 17 
and 18 of the Emergency Risks (Factories) Insurance Scheme provide respec¬ 
tively for mode of settlement of claims and statement of claims, verification 
and payment ® All claims shall be made in writing in the prescribed form 
to the Government Agent withm ten days after loss or damage, or such 
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further time as the Government Agent may allow, but the notice of 
the happening of any loss or damage should be ‘forthwith’ given in 
writing * 

Where a notice is required to be given ''forthwith” or “immediately/* 
It means within a reasonable time and without any unjustifiable delay * 
Notice means such notice as “brings home to the mind of a reasonable intel¬ 
ligent and careful recipient such knowledge as fairly, and in business sense, 
amounts to notice of”» the subject matter in question® Where a policy lays 
down a fixed time for giving notice, the obligation on the assured is an 
absolute one and no excuse will be of any avail * Notice need not be 
given personally by the assured It may be given by an agent ® or by any 
person purporting to act on hu behalf** 

12 Fostpouement of payments due under a policy, clause (c) of 
subsection (4)—Clause («) of this subsection permits postponement of 
payments due under a policy of insurance under the scheme made under this 
Act and such postponement may be made to any time before the expiry of 
one year from the date on which this Act expires without payment of any 
interest but such payment may also be postponed to a later date from the 
expiry of the date of this Act provided micresi at the rate of two per cent 
per annum is paid 

13 Express or implied condition, clause (d) of sub section (4) — 
Clause (d) of this sub section enjoms that the scheme may provide for making 
rC an express or implied condition of any policy of tnsueaoce under rt Such 
condition may be either that the assured,«^, the owner or occupier of a 
factory shall comply with all regulations or instructions issued under the 
authority of Government for safeguarding the property against damage from 
emergency risks or that he shall reconstruct the factory or remove the 
factory to and reconstruct it m another locality when required by the 
Central Government so to do m case it exercises its option to pay the cost 
necessary to restore the property to its original condition as provided m 
clause (6) (i) of this sub-scction 

Breach of a condition m a policy gives the aggrieved party an excuse 
for non-pcrformance of his obligation to the other or where he docs not 
exercise his right, he has a right of action for damages But where an 
insurer affirms the policy m spite of a breach of condition, his liability does 
not cease in the event of a loss ’ It is a question of construction whether or 
not a term m a policy is simply declaratory of, or intended to alter, the 
general legal position* 

But Conditions in policies and collateral stipulations should be distin 
guishcd as every stipulation m the policy is not necessarily a condition The 
guiding principle is that if the insurers want a «lause to be a condition 
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precedent, they must say so clearly* A term of kecpuig proper books of 
account or notice must be given within seven days'^ was held to be not a 
condition precedent to recovery 

14 Different forms of policies, subsection (5)—This subsection 
enjoms that the scheme specified in subsection (1) of this section may specify 
different forms of'policies referred to in sub-section (3) of this section m 
relation to different classes of factories, that is to say policies issued under 
this Act may be of different forms in respect of different classes of factories 
Paragraph 10 of the Scheme provides hat every policy of insurance issued 
under u shall be in the form set out in the Second Schedule, and shall be in 

lespect of the period ending on the last day of the quarter for which the 

policy IS issued Paragraoh 11 thereof provides that each factory is to be 
covered by one policy but where additions are made to the property insur¬ 
able under this Act, supplementary policy has to be taken out m respect of 
such additions * The different forms of policies as mentioned m the scheme 
may be (o) compulsory policy of insurance# such policy relates to completed 
factories (A) optional policy of insurance, it relates to works in course of 
construction which, when completed, will become factories but when such a 
policy 13 taken out it shall be compulsory for the owner to take out policies 
of insurance in subsequent quarters until the factory is completed and 
becomes compulsorily insurable i‘'and(«) overlapping policies that is, where 
insurance under the scheme has been taken out separately by the owner 
and the occupier of a factory in respect of the same property, in such a case 
Vhe policy taken out by cither of them may bt cancelled on their joint appU 
cation and the premium may be refunded 

15 Amendment of the scheme, sub section (6)—This sub section 
confers discretion on the Central Government to add to, amend or vary any 
scheme made under this Act by notification in the official Gazette Thus 
the Scheme put into operation by notification S O 3945 dated 26th Decem¬ 
ber, 1962,® may be ^mended by way of additions or variations by the Central 
Government by notification m the official Gazette The Central Govern¬ 
ment has exercised the powers conferred by this subsection m several 
cases *’ 

16 The scheme to be laid before each House of Parlxameot — 
The scheme put into operation by virtue of sub-aection (1) of this section is 
a sort of sub rdinaic legislation and its validity is considered from two 
aspects VIZ (tf) the control cxcrascd over them by Parliament and (A) their 
subjection to the rule of law With regard to the control of statutory 
instruments by the Court, Lord Green, M R, observed ‘All iliat the Court 
can do is to sec that the power which it w claimed to exercise is one which 
falls within the four corners of the powers given by the Legislature and to 
see that the powers are exercised in good faith Apart from that the Courts 
have no power at all to enquire into the reasonableness the policy, the 


1 Jo ei and yamtt v Pftinnn&l 46 

r L R 71 

2 Re Bradley and Di x Accident (1912) 1 
K U 115 

3 iloir^dn 0et3n Railjijf and CtnertJ 

(lUl/) Ua U -37 

4 Se* \tinciurc 1 

j 5 m para UofllicSci m Vni aarc I 
St* para 5 (2) of the S beoie AaoMure 1 


7 Si* pata 15 of the Scheme Annexare 1 
0 Str Annexure I 

y 5 m S O 88G daied i9th March 19C3 
S O 1799 daied 25th Jure 1903 and 
S O 273J dated 21st September 19l>3 
S O dW2 dated 23ih December 1903 
S O 1114 dated 2eih March 
S O 2190 dated 23fd June 19t>l S O 
3151 dated 21>t Septunber, 19C1 



4] THE EMERGENCY RliKS (FACTORIES) INSURANCE ACT 1065 

^o^scs agree lo u * 

4 The Central Government may, by notification in the 
Official Gazette, employ or authorise the employ- 
Empiojmrm of ment of any person to act as its agent lor any ol the 
,,em b, ,bb Cen „uj.noses of this Act. and may pay to the person so 
.,AGosr,™M such remuneration as it may thinh fit 


srjfopsis 


\ Summarj 
•> FmJihjrMnt of 


3 Rmunttation of agsnt 

4 Duttet of agtttt 


1 Summary —This scawn confers powers on the Central Govern- 

1 summary ^.npioyment of any person to act as its 

mentto employ or a pfu,,, .ye, Such Government may pay to 

aaenttor mny think fit Such employment of 

agen^ot auttorismg the employment f ^ r”°" 
be made by notification m the Official Gattfls 

2 Employment ot agent—Ordinarily an agent >s a person 
emnlovedtodo any act for another or to represent another m dealings 
with tliird person’^ An insurance agent maybe delinedtobe one whose 
business tt is to represent on insurance company, for the Puepote “f 
Kninc persons to insure with that company he being rewarded by a 
mmiSon paid by the company he represents ‘ But the insurance under 
thiTAct IS a smtutory one and the Central Governinent having constituted 
llstlf'the insurer under the Act, it is the Central Government that can 
employ an agent to acton its behalf and for any of the purposes of this 
Am LCh appointment of the agent has to be made by a nolificatton m 
the Ofiiual CaZetle 

3 Remuneration—An agent is tntitltd lo his remuneration for 
the Performance of his act and such rctnunerauon may be sctlleH by 
conlract between the principal and the agmt The agent appointed 
under this section is also entitled to his remuneration which the Central 
Government may pay to him according to its discretion Ordinarily me 
remuneration of insurance agents takes the form of a commission. Sc: 
appointment of agent on salary basis is not uncommon An agent 
employed to do a particular thing cannot claim bis remuncrauen i'' 
something similar but not the precise thing * 
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4 Duties of agents—It IS the duty of an insurance agent to insert 
in a policy all the clauses usually inserted m an insurance of a particular 
type He IS to use due diligence to procure a settlement and payment 
of a loss arising under a policy he retains m his hands® or to perform w&at 
has undertaken, tfiat is, to effect an insurance within a reasonable 

time On his failing to have the insurance effected in consonance ttith 
the instruction, he is to give notice of that fact to his principal * 

An agent employed under this section nas certain statutory duuei 
to perforin, namely, (i) he shall have to issue a policy of insurance as soon 
as possible after the receipt of the application for insurance, («) he «hall 
scrutimsf the application and if any defect be found cither in theapplicaiion 
or in the challan accompanying the application, he shall return the applaa 
lion to the applicant for re submission but where the chalan is in order 
but the application IS defectwe, he shall retain the challan and return the 
application for re submission# (*«) he has power to issue a policy in part 
where the challan falls short of the premium due and direct the applicant to 
mak a further application m respect of the balance remaining uncovered, 
(to) he has the discretion to postpone the issue of a policy wlicn it trans 
pires that a policy of insurance for the same property or any part ihercof 
against fire, accident or marmc risks has been taken out with any other 
insurer, until enquiries from that insurer have been made .•* C®) he 

has to receive all claims and venfy them as to the form and period of time 
within which such claims have been submitted, (fil hr has to have the 
loss or damage assessed by a loss assessor recognised by the Central 
Government or by any person deputed for the purpose under the direction 
of the Central Government, <o«) he has to venfy the repott of the low 
assessor or of the person appointed for the purpose , and (ruO he has to 
forward the loss assessor's report with his remarks and recommendation 
to the Government of India m the Ministry of Finance (Department of 
Economic Affairs) 


5 (1) While the Schemeisin operation, every owner of a 

factory, except a factory belonging to Govemment 
,rr?£,°lZZ, oralactory exempted under section 15 irom the 
against emergency provjsions of this Act, shall, by such ciate as may be 
specified in this behalf by the Central Government 
by notification in the OlHcial e<i««», or, in respect of premises 
becoming a factory or property becoming property insurable under 
this Act after that date or in a case to which sub section (2) refers, 
before the commencement of the quarter next lollowing that in 
which the premises become a lactory or the property becomes 
insurable under this Act, or as the case may be, in which the recon 
struction of the factory is completed, take out a policy of insurance 
against emergency risks issued in accordance with the Scheme, 
whereby, he is insured in respect of all property insurable under 
this Act, which appertains to the lactory for a sum not less tlian 
the insurable value ol such property 

Provided that where the owner of the factory is not himself 
the occupier ol the factory, the factory shall, unless the owner has 
already taken out a policy ol insurance as required by this sub- 
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section, bimself nke out the policy, and in such a case the occupier 
shall be deemed to act as the agent ol the owner and shall be enli- 
tled to receive Irom the owner all sums paid as premiums on the 
pohey 

(2) The obligation imposed by sub-section (1) includes, when 
the owner of the lactory is required by the Central Government 
to reconstruct a lactory which has suffered damage, an obligation 
to take out an additional policy ol insurance as required by the 
sub-section in respect ol the reconstructed factory, 

(3) Vvhen a factory in lespcct ol which a policy of iiisumiice 
against emergency risks has been t ikeii out as required by this 
section is transferred fiom one owner to another or there is a 
change of occupier of the lactory, the policy may be transfeired to 
the new owner or occupier and such new ow ner or occupier shall 
succeed to all rights and liabilities under and in lelatioii to the 
pohey as il the policy had been in the first instance taken out by 
him 


(4) Whoever contravenes the provisions of sub section (1) or 
the proviso thereto, or, having taken out a policy ol insuianceas 
lequired bv that sub section, fails to piy any iiist ilmciit ol premium 
thereon which is subsequently due, shall be punishable with fine 
which may extend to two thousand rupees and with a liirther fine 
which may extend to one thousand rupees for tvciy day aliei the 
first on which the contravention or lailure continues and such 
punishment shall be without prejudice to any other penalty oi lia¬ 
bility incurred in consequence of such contravention or lailure 

(5) Where any offence under sub-section (4) is tried by a 
Presidency Magistrate or a Magistrate of the first class, then, not¬ 
withstanding anything contained in the Code ol Criiiiiiial Proce¬ 
dure, 1898 (V of 1898), the Magistrate trying the olleiicc may pass 
any sentence authorised by that sub section, 
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4 Obligation to take out additional policy, sub section (2) 

Sub-section (2) makes it obligatory on the owner of the factory who is required 
by the Central Government to reconstruct the «ame on account of damage 
suffered to take out an additional policy of insurance in respect of the 
reconstructed factory as required by sub section (1) of this section 

5 Transfer of factory, effect on policy, sub-section (3)—Sub section 
(3) provides for cases where the ownership of a factory, during the currency of 
a policy of insurance under this Act, is transferred from one owner to another 
or where there is a change of its occupier In such cases the policy m favour 
of the transferor owner or the old occupier may be transferred to the transferee 
owner or the new occupier, as the case may be, and the effect of such 
transfer of policy is that the transferee owner or the new occupier, as the 
case may be, succeeds to all rights and liabilities under and m 
relation to the policy as if the policy had been m the first instance taken 
out by him 

Ordinarily a policy of insurance can only be assigned with the consent 
of the insurer, for it is a personal one between him and the insured ' An 
assignnrnt should take place contemporaneously with the transfer of the 
insured’s interest m the subject-matter insured, otherwise the policy would 
become void for lack of insurable interest * But what is contemplated under 
this sub section is that the transfer of a policy is a statutory one and it gives 
validity to the assignment on the transfer of ownership of the factory or 
change of its occupier by placing the assignee m the place of the original 
insured, with all his rights and duties under this Act 

6 Contraventioa and penalties, sob-section (4) —This sub-section 
provides penalty for contravening the provisions of sub section (1J of this 
section and also for failure to pay any instalment of premium on a policy of 
insurance which is subsequently due The penalty provided may extend to 
two thousand rupees with a further fine extending to one thousand rupees 
for every day after the first on which the contravention or failure continues 
But the offender is also liable to any other penalty or liability incurred in 
Consequence of such contravention or failure 

In the case of an offence contemplated under this sub section, the fact 
that the accused is entirely innocent of any intention to injure the Govern¬ 
ment during the period of emergency IS no ground for not imposing punish 
ment at all Tlis sub section being penal it must be construed strictly *‘jf 
there IS a reasonable interpretation which would avoid the penalty”, that 
construction should be «.dopted ‘ A mischief should not be extended and m 
case of ambiguity, a penalty should also not be enlarged =* The strictest 
constiucuon should be placed on the prohibitory and penal sections of «in 
Act*" In construing a penal statute it is always a cardinal principle thatm 
case of doubt, ihe construction favourable to the subject should be preferred 
In penal statutes if two imerpretaUons arc possible, the one m favour of th,. 
accused should be accepted ® ^ 


1 liajntrw PuiUn (1881) 18 Ch D ( 5 

2 Lyvch\ Delull (1729) 4 Bxo P C 431 

3 Thowmana Ram ltn£oi}a In re I L R ® 

(1943) Mad 2 0 (U42)2MLJ 357 
44Cr L J 139 1942 Mad 723 7 

4 Tvekv Pnisltr (I887)19QBD 629 638, 

ptr Lotd Fsher M R lolloped in 8 
Hildiihirrirv Foilkntr (l‘>0l)2Ch 552 
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emergrncy risks for a sum not less tnan the insurable value of such properly 
It exempts a factory belonging to Government or one exempted under 
section 15 of this Act The proviso to this sub-section imposts an obligation 
on the occupier to take out a policy under this Act when the owner hat 
not done so 


imposes an obligation on the owner to take-out an 
adaitvonal policy of insurance when a factory has been reconstructed 
under the directions of the Central Government 

Sub section (3) provides that on transfer of ownership of a factory 
froin one to another or on a change of occupier> the policy may be transferred 
to the new owner or otcupiert as the case may be 

Sub section (4) provides penalties for contravening the provisions of 
sub-section (1) of this section and for failure to pay any instalment of premium 
subsequently due thereon, and sub*scciion (5) provides trial of offences under 
sub-seclion (4) and the sentence that the trying Magistrate may inflict 

2 Duty of owner of factory to insure, sub section (1)-—During the 

operation of the Emergency Risks (hactories) Insurance Scheme,^ every 
owner of a factory except a Government factory or one exempted under 
section 15 of this Act, must take out a policy of insurance against emergency 
risks Such policy must cover all property insurable under this Act which 
appertains to the factory and it must be for a sum not less than the insurable 
vaUia of psopttxy Th» dviVy of ou vKe part of Vbo ovtuct alw 

extends to premises becoming a factory or one reconstructed or property 
becoming insurable under this Act The policy m respect of existing factory 
must be taken by such date as may be specified m this behalf by the Central 
Government by noiihcaiioa m the Official Gazette and after that date in respect 
of premises becoming factory, and property becoming insurable property but 
in respect of reconstructed /factory such policy must be lakm before the 
commencement of the quarter next following ihatm which the leconuiuttion 
of the factory is completed 

3 When the owner is not the occupier of the factory, proviso — 
7he proviso to sub scciion (1) provides by imposing obligaiion on the occupier 
of a factory who is not its owner, the laticr having not already taken out a 
policy, to take out a policy of insurance in accordance with this Act When 
the occupier has taken out such a policy, he shall be considered to all intents 
and purposes to act as the agent of the owner and he shall have the right to 
receive from the owner all sums paid as premiums on the policy 

Anyone who undertakes to make, or whose duty it is to make, a con¬ 
tract of insurance for the assured is his agent ^ an agent although he 

acts gratuitously^ is under a duty to the assured to act carefully* and is liable 
to him in damages for ncgligencr * He must exercise proper care and skill 
in carrying out the assured's instructions^ and he cannot excuse hunscif 
from accepting a policy that gives insufficient cover by saying that the assured 
ought to have examined it ^ 


1 The Scheme came into opeiaiion with 
e0cct from lit January 19^ tccCaitU 
«( Cxlrao^xaarj tarl II ecciioa 3 

(,i) dated 2&tb December 
2 , A* lo their [>o>«crt see Xtnei \ 

(1L67JU U 2H L 296 
^ UiUiiucn V CcttrdeU, (1733) I Esp 74 


4 Mtrekanti Manru (1685) 52 L T 
263 

5 Park V Hammond (1810) 6 Jaiiat 49 j 

6 BtniUy (l9iC) 77 LI L. R 3J5, 

Ctrttcl V Mtmi 71 LI 

L.R 1 

7, Ditlicnv Dmtl (19J6) 86 L.J K. h 315 
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4 Obligation to take out additional policy, sub section (2) — 

<;iilvsection (2) makes it obligatory on the owner of the factory who is required 
bv^he Cent M Gove nment^orec^^^^^ the-ame on account of ^”“5= 
Xed to take out an additional policy of insurance in respect of the 
reconstructed factory as required by sub section (1) of this section 

5 Transfer of factory, cfifect on policy, sub-section (3)—Sub section 
(3) provides for cases where the ownership of a factory, during 

a policy of insurance under this Act. is transferred from one owner to another 
or^whe^rc there is a change of its occupier In such cases the policy m favour 
of the transferor owner or the “'d occupier may be transferred ro 
owner or the new occupier, as the case may be, and the cHect ot such 
transfer of policy ts that the transferee owner or the new ocenp.er, as the 
case may be, succeeds to all rights and liabiblies under and m 
mtooTto tL pohey as if the policy had been m the first instance taken 
out by him 

Ordinarily a policy of insurance can only be assigned with the consent 

of the insurer, V it is a personal ““.r 
assignnint should take place contemporaneously with the transfer of the 
inrared-s interest in the subject-matter insured, otherwise the policy would 
become void for lack of msurible interest* But what is contemplated under 
this sub-section ts that the transfer of a policy is a “'“‘“‘"■'I' “ 8’'“ 

validity to the assignment on the transfer of ownership of the toory or 
change’^ of Its occupier by placing the assignee m the place of the original 
insured, with all his tights and duties under this Act 

6 Contravention and penalties, sob-section (4)-This stib-seolion 
provides penalty for contravening the provisions of sub section (1 ] of this 
fection and also for failure to pay any instalment of premium on a policy of 
insurance which IS subsequently due Ihe penalty provided may extend to 
two tltousand rupees with a further fine extending to one thousand rupees 
for every day after the first on which the cootraveutioii or fii ure conitnues 
But the olleicr is also liable to any other penalty or liabiluy incurred in 
consequence of such contravention or failure 

In the case of an offence contemplated under this sub section, the fact 
that the accused is entirely innocent of any intention to injure the Govern¬ 
ment during the period of emergency IS iio ground for not imposing punish 
ment at all * Tl is sub section being penal it must be construed strictly “If 
there IS a reasonable interpretation which would avoid the penalty', that 
construction should be adopted * A mischief should not be calended and m 
case ol ambiguity, a penalty should also not be enlarged The strictest 
coiistiucuon should be placed on the prohibitory and penal sections of on 
Act"^ In construing a penal statute it is always a cardinal principle that m 
case of doubt, ihe construcuon favourable to the subject should be preferred 
In penal statutes if two intcrprctauons arc possible, the one m favour of the 
accused should be accepted ® 
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The contraventions of the provisions of sub'seciion (1) of this section and 
defaviU in the pa>nirni of prrnnum which is subsequently due have been made 
continuing offences under this sub'seciion and an additional daily fine has 
been provided so long ns the contravention or failure continues Ordinanly, an 
imposition of duly fine IS not warranted bylaw as it would be an adjudica 
lion of a future olfencc which has not been comniJUcd»' but where the statute 
prescribes that default on every subsequent day would be an offence for which 
a fine can be imposed, no fresh order is necessary to authorize the imposi 
lion of a daily hne * 

7 OiTcnccB triable by Magistrates, sub-scctioo (5)—This sub¬ 
section empowers a Presidency Nlai.istraic or a Magistrate of the first class 
when trying any olfencc under sub-seciion (4) to pass m his di'crction any 
sentence authorised by sub section (4;, that is, although a Presidency Magis 
tratc or a Magistrate of the first class can pass a sentence of fine not exceed 
mg two thousand rupees under the Code of Criminal Procedure, 

(V of 1898), he is authorised by sub-section (4) to pass a sentence of a further 
fine of one thousand rupees, i e , the total fine he can impose may extend 
to three thousand rupees m excess of his powers under the said Code 


8 Punishment “Punishments which can be imposed under sub-section 
f4) of this section are, (0 fine extending to two thousand rupees, (») a further 
fine extending lo one thousand rupees for every day after the first on which 
the contravention or failure continues, an>l (m) other penalty or liability 
vrv of cowwxstwuow or fivlwte ® 

The object of punishment is the prevention of crime and every punish 
mem 13 intended to have a double effect, namely, to prevent the person who 
has committed a crime from repeating the act or omission, and to prevent 
other members of the community from commuting similar crimes * 

6 (1) After the date on which the Scheme is put into opera¬ 

tion, no person shall, except as a person authorised 
Rcsincton on by the Cent/al Government as its agent to issue 
‘'nsura?.vc policics in pursuancc of the Scheme, carry on the 

* business of inouring lactones la India against emer¬ 

gency risks in respect of property insurable under this Act 

(2) Whoever contravenes the provisions of sub-section (1) shall 
be punishable with fine which may extend to five thousand rupees 
and with a iurther fine which may extend to one thousand rupees 
for every day after the first on which the contravention continues 


srj^opsis 


1 Summary 3 Coalraaentxoa and ptnally, su> 
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The contraventions of the proMsions of sub section (i) of this section and 
default in the payment of preimum which is subsequently due have been made 
continuing offeriocs under this subjection and an addiiional daily fine has 
been provided so long as the contravention or failure continues OrdmanJy, aa 
imposition of daily fine IS not warranted bylaw as it would be an adjudica 
tion of a future olfcncc Vkhich has not been commuted,* but where the statute 
prescribes that default on every subsequent day would be an offence for which 
a fine can be imposed, no fresh order is necessary to authorize the nnposi 
tion of a duly ftne ^ 

7 Ofifcoces triable by Magistrates, sub-scction (5}*^This sub¬ 
section empowers a Presidency Maciatraie or a Magistrate of the first class 
when trying any offence under sub section (4) to pass m bis di'Crction any 
senienc‘‘ authorised by sub section (4J, that is, although a Presidency Magu 
trate or a Magistrate of the first class can pass a sentence of fine not exceed 
ing two thousand rupees under the Code of CriRiinal Procedure, 1^93 
(V of 1890), he is authorised by sub-section (4) to pass a sentence of a further 
fine of one thousand rupees, 1 1 , the total fine he can impose may extend 
to three thousand rupees m excess of his powers under the said Code 

8 Punishmeat —Punishments which can be imposed under sub-section 
(4) of this section are, (*) fine extending to two thousand rupees, («) a 

fine extending to one thousand rupees for every day after the first on which 
the contravention or failure continues/ and (m) other penalty or habihty 
incurred in consequence of such comravenuon or failure ® 

The obiect of punishment is the prevention of crime and every pumsh 
racm 18 intended to have a double effect, namely, to prevent the person who 
has committed a enme from repeating the act or omission, and to prevent 
other members of the community from commuting similar crimes * 

6 (1) After the date on which the Scheme is put into opera¬ 

tion, no person shall, except as a person authorised 
Restrict ons Oft bv the Central Government as its agent to issue 
carrying on ccrta>n pQ^cies in pursuancc of the Schemc, carry on the 
jnsuiaiite usincM of jnounng lactoHcs IQ India agamst emer¬ 

gency risks in respect of property insurable under this Act 

(2) Whoever contravenes the provisions ot sub-section (1) shall 
be punishable with fine which may extend to five thousand rupees 
and with a further fine which may extend to one thousand rupees 
for every day after the first on which the contravention continues 

sr/fopsis 
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2 diaptri’iri la carry on buivusf of stction (2 

insuring factortis, sub-stthan (1) 


I 


2. 


Ram ' \Jaytilra ValA 27 Cal 

565 Er/>/trcr > U c*ir Almai 2i All 
309 tnn liTrJ/g» Ti/lu Ram 22Loai 
7CG 

Vciffi Lei Sili V Ccffe alien r/ CeJaiUa 
7 C W N r53 m al o Tr hUhexd v 
C V 94 1961AU C8 (1961) 1 


Cr L J 202 ut also Baner/Ctf R ^ 
CfjmiraJ PJMdin„i }'6i Edn- P 1°' 

3 aeciioo J1 and noicj ibereunde/ 

4 Halsbury f Lav>$ oTErglard Vol ^ P 
9^aiord( Edit on for » fuUei diiciMoa 
cn the »ubje« Stt laner^c C N ’ 

CfiiQical ricadin^i , 1961 pp ISJ-l&r 


S 63 THE EMCRGENGYRISK^ (FACTORIES) INSURANCE ACT 1071 

1 Summary—Sub section (I) of this section restricts the carrying on 
of the business of insuring factories m India against emergency risks in rcsp'‘ct 
of property insurable under this Act buch business can only be carried on 
by the Central Govctnracut and by no oilier insurer Sub-section (2) makes 
the contravention of sub-section (1) penal and its contravention is visited with 
a fine which may extend to five thousand rupees and with a further fine extend¬ 
ing to one thousand rupees for every day of the default 

2 No person to carry on business of insuring factories, sub section 
(1)—The provisions of sub section (1) are mandatory It prohibits the carry 
ing on of the business of insuring factimes m India against emergency risks m 
respect of property insurable under this Act after the date on which the 
Emergency Risks (Fjctoncs) Insurance Scheme is put into operation, *«, 
after 1st January, 1963 It is the person authorised by the Central Govern¬ 
ment as us agent who can. issue policies m pursuant-e of the said Scheme No 
other person has any such power to issue policies against emergency risks nor 
has he any power to carry on the said business of insurance In this regard 
the Central Government by virtue of the powers conferjcd on it under Section 
4 of this Act, has employed the Oriental Fire and General Insurance Com pany, 
Ltd , Bombay, to act as us agents for the purposes of this Act ^ 

Ordinarily an insurer as defined in Section 2 (9) of the Insurance Act (IV 
of 19S8) can carry on insurance business m India but such insurer as defined 
in the said Act cannot c irry on the business of insuring factories m India 
against emergency risks m respect of property insurable under this Act* 
Insurance business has been grouped into dilterent classes under the said 
Act, such as, (i) fire insurance business, (tt) general insurance business, (us) 
life i surance, (to) marine insurance business, and (o) miscellaneous insur¬ 
ance business ^ 

3 Coatravention and penalty, subsection (2)—Sub section (2) of 
this section is a penal one and it provides that anyone contravening the 
provisions of sub section (1) t e , carrying on the business of insuring factories 
in India against emergency risks m respect of property insurable under this 
Act, shall be punishable with fine extending to five thousand rupees and with 
a further fine extending to one thousand rupees for every day after the first 
on which the contravention continues 


This sub-cction suffers from certain defect as it is not indicated who 
can mfliu the punishment if any contravention of the provisions of subsec¬ 
tion (1) 13 made Presumably a Presioency Magistrate or a Magistrate of the 
first class cannot try the olfence for such contravenlion, as he has powers to 
pass a sentence of fine to the maximum limit of two thousand rupees under 
the Code of Criminal Procedure, 1098 The provision as is contained in 
sub-scction (5) of section 5 docs not find any place m this sub 
section This sub section as it stands now, provides the punishment contem¬ 
plated under it, namely, of inflicting the maximum, «e five thousand 
rupees, can be imposed by the High Court, the Sessions Judge, the 
Additional Session* Judge or the Assistant Sessions Judge or Court 
of District Magistrate Presidency Magistrate or Magistrate of tlie first class 
specially empowered under section CO of the Code >f Criminal Procedure 
But the imposition of fine being discrtiionary, the Court has power id impose a 


1 S O 39'.2 F No n {l7)lNS/I/62 
Gautte PJ India Txltaatdinaty Pan 11 
accnoiiJOO datei^Sili Dtceinber IS62 

2 For a tuUer d icu&non on ihc subject of 
insurer, noies under section 2 (9) of the 


Insutance Act supra 
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nominal fine as there is no mtiumum prescribed for it' So where a maximum 
tme under this sub section is called for, it is doubtful heiher a Presidency 
i laqistralc or \Iagisirate of thr flrst class, unless he is specially empowered 
under section oO of the Code of Criminal Procedure, 1890, can pass a sentence 
ot tine exceeding two thousand rupees 


Section 29 of the Code of On nmal Procedure empowers the High Court, 
where no Coiut IS mentioned for any olfcnce under any law other than the 
Indian 1 cnal Code, to try such olfcnccs but where any Court is mentioned m 
such law, It may be tried by such Court * 


7, (1) The Central Government may, after due appropna 
Uon made by Parliament by law m this behalf, 
(Fac(orT(i)"'^imur"'* transfer m each financial year, to a fund to be call 
ance Fund cd thc Emergency Risks (Factories) Insurance Fund 

(heremafter rclerred to as the “Fuud») such sums, 
as may be considered necessary, not exceeding the sums received 
by the central Government by way ol insurance premiums under 
the Scheme, or by way of payments made on composition of offences 
under section 13 or b) way of expenses or compensation awarded 
by a v.ourt, under section 515 ol the Code ol ( riminal Proce 
dure, 1898 (V ol 1898), out ol any fine imposed m any prosecution 
under this Act 


(2) There shall be paid from out of the Fund all sums required 
for the discharge by the Central Government of any ol its liabilities 
under the Scheme, or for payments by the Central Government 
under section 10, or tor the payment by the Central Government 
of the remuneration and expeni^es of agents employed for the pur¬ 
poses ol the Scheme 

(3) If at any time when a payment is to be made out of the 
Fund, the sum standing to thc credit of the Fund is less than the 
sum required for the making of that payment, an amount equal to 
the deficiency shall, after due appropriation made by Parliament 
by law, be paid into the Fund as an advance out of th^ Consolidated 
Fund ot India 


(4) It at any time the amount standing to the credit oi the 
Fund exceeds the sum which, m the opinion ol the Central Govern 
menl, is likely to be required for the making of payments out of the 
Fund, the excess shall be disposed of in such manner as the Cen¬ 
tral Government may think fit 


(5) I he central Govi rnment shall prepare in such form and 
manner as may be specified m the Scheme and shall publish either 
annually or at such shorter intervals as may b^. specified therein, an 
account oi all sums received into and paid out o the Fund 


See suit af 
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1 Summary 

2 Fund, its constitution, sub section 

(U 

3 Payment out of the Fund, sub 

icctian (2) 


Fund when inadequate, sub section 

(3) 

Fund whet tn excess, sub section (4) 
Account of the Fund, its publication, 
sub section (5) 


1 Summary —Sub-scclion (1) provides the manner by which the 
Central Government may constitute the Emergency Risks (Eactones) Insur¬ 
ance 1 und Sub-section (2) provides for the payrnent to be made out of the 
said Fund constituted under sub section (1) of this section Sub section (3) 
when the Fund will be inadequate to make the 


payments required to be made under sub-section (2) Sub-section (4) provides 
for'^the disposal of the excess remaining m the Fund after making the required 
payments Sub-section (5) imposes a duty on the Central Government to 
^pare and publish an account of all receipts and payments under the said 

Fuiid annually or at such shorter intervals as may b- spccifl.d in the 
Scheme 

2 Fund Its constitution, sub section (1)—By this sub section the 
Pisntfil finvernment lias been given the discretion to transfer such sum as 
Skv be consiS uecess^ to a fund to be called the Emergency Risks 
(Factoncs} Insurance Fund ^Before such transfer due appropriation is to be 
made by Parl.amcnt by law tn this behalf The sums that may be transferred 
m each financial year must not exceed the sums (l) rrceired by vvay of 
lnsur“nce premiums under the Emergency Risks I Factories) Insurance Scheme, 
or fwWeceived bv way of payments made on composition of offences under 
section 13 of tJs Act, or (m) received by way of expenms or compensation 
awarded by a Court, under section 543 of the Code of Criminal Procedure, 
1893, out of any fine imposed in any prosecution under this Act 

3 FavmenC out of the fund, sub section |2’ —1 he provisions of this 
section are Out^of thej^uad connnum^ (U, the 

Sge'"of'’th'c Central Government’s liabilities under the Emergency Risks 
enarge oi in Scheme. habihtici to the extent of BO percent 

StL°msurablc value of the property msurable under this Act, (ti) all sums 
oi ulc 11 hv the Central Government towards cost of removal 

and“'reconstrucIiQn of fLtory as provided under section 10 of this Act, and 

(111) all sums required for the payment by the Central Government of the 

remuneration and expenses ol agents employed for the purposes of the 
Emergency Risks (lactones) Insurance bcheme 

4 Fund when inadequate, subsection (3)—Sub section (o) makes 
provisions for a contingency when the sum standing to th., credit of this 
lund is inadequate for the sum required for making any payment out of the 
said lund Such inadequacy of the Fund is replenished by paying into the 
Fund an amount equal to the deficiency and the payment to the Fund should 
be treated as an advance out of the Consolidated Fund of India But before 
such payment is made as an advance, there should be due appropriation 
made by the Parliament by law 


1 Compare lhi$ fund with the Life Toturance Fund 
1U38 and Note* thcicunder 


I sectioo 10 oi the Itisuraoce Act 
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5 Fund when in excess, sub section (4) -Sub-section (4) provides 
that when at any time the amount standing to the credit of the Fund is in 
excess of the sum which is likely to be required for the making of payments 
out of the Fund, such excess amount shall be disposed of m such manner as 
the Central Government may think fit But before such disposal of the 
excess amount, the Central Government must form an opinion that at the 
relevant time the amount standing to the credit of the Fund exceeds the sum 
which is likely to be required for the making of payments out of the Fund 
The combined effect of subsections (3) and (4) makes the Fund under the 
Emergency Risks (Factones) Insurance Scheme a more or less the policy 
holders' trust fund, so far as U is required to make the payments on the 
happening of the events insured against under this Act But when the Fund 
happens to be m excess, the policy holders under the Act cannot put forward 
any claim to it by way of bonus or otherwise as such excess amount « 
absolutely under the control of the Central Government and the latter has 
power to dispose of the said excess amount as it thinks expedient m the 
circumstances of the case * 

6 Account of the Fund, its publication, sub section (5) —Ihis sub 
section imposes a duty on the Central Government to publish an account 
of the receipts and payments m and out of the said Fund Such publication 
may be made yearly or at such shorter intervals as may be specified m the 
Scheme The form and manner of the account should be as also specified 
therein 

CHAPTER HI 
Miscellaneous 

8 (1) Any person authorised m this behalf by the Central Goveinmenl 

may, for the purpose of a ccriaining wheilier or not the 
Povs«r of Central owner or occupier of any property required to be insured 
GoNcrnmcrj loobiain ihis Act has taken out a policy of insurance as 

in otena ion required by this Act in respect of such property or for the 

purpose of investigating the insurable value of any property insured, or 
required to be insured, or proposed for insurance under this Act, or for the 
purpose of estimating the damage suffered by any property insured under 
this Act — 

(o) require the owner or occupier of the properly, or any person 
carrying on in India the business of fire insurance in respect 
of the property, to submit to him such accounts, books or 
other documents or to furnish to him such information as he 
may reasonably think necessary, or 

(6) at any rcasomble time, enter any premises comprising or 
containing the property, inspect such premises or property, 
and require any person found on such premises who is for the 
time being in charge thereof, or in control thereof, or whom 
he believes to be m possession of information relevant to his 
investigation, to produce to hun and allow fiitn to examine 
such accounts, books or other documciits as he may think 
necessary, or to furnish to him such other inforinauon as he 
may icasonably think necessary 


I Cr DtiTciiuctrf \ VniUd iejia 

L\Jt Inaae'nci Co M»d 3IG 
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(2) Whoever wilfully obstructs auy person m the exercise of his powers 
under this section or fails without reasonable excuse to comply with any 
demand made thereunder shall, m respect of each occasion on which any 
such obstruction or failure takes place* be punishable with fine which may 
extend to one thousand rupees 

(3) Whoever, in purporting to comply with his obligations under this 
section, knowingly or recklessly makes a statement false in a material 
particular, shall be punishable with fine which may extend to one thousand 
rupees 

(4) Where m any proceedings m respect of a Contravention of section 
5 in relation to any factory, it is proved, in relation to that factory, 

(o) that a demand for the production of a policy of insurance issued 
in accordance with the Scheme insuring the owner or occupier 
of the factory was duly made under this section and was not 
complied with, and 

(b) that the person making the demand was not satisfied that there 
was such a policy m existence, it shall be presumed, except 
m so far as the contrary is proved, that the said section 5 was 
being contravened in relation to tiiai factory at the time when 
the demand was made and continued to be contravened m 
relation to that factory at all times thereafter 

srmpsis 

\ Summary 

2 Ctntral CoctrnmtnVf power to 5 

obtain informalion, sub section 

3 Jnj) pifsoTi auih^rtsedy h\s powerj 

vis-a-vis infarmalion ^ 

4 Wilful obstruction, consequence 

1 Summary—Subsection (U confers discretion on the Central 
Government to authorise any person to investigate any of the following 
matters, namely, (i) whether an) owner or occupier of any property has taken 
out a policy of insurance under this Act, (»i) the insurable value of any 
property insured, and (m) the extent of the damage suffered by any property 
insured Such investigation or ascertainment should be made in the 
manner laid down in clauses (a) and {b) of this sub-section Sub-section (2) 
provides penalty for wilfully obstructing the person so authorised under sub¬ 
section (1) in discharge of his duties and for failure to comply with any 
demand made thereunder Sub section O) also provides penalty for making 
recklessly false statement in complying with the person’s obligation under 
this section Sub-section (4) provides how a fact is said to be proved m 
proceeding for a contravention of section 5 of the fact and the presumotron 

to be made thereunder t' wu 


of, sub section (2) 

Making false statement, conse¬ 
quences of sub section (3) 

Proof m relation to contravention, 
3vb sstlsoa f 47 

Vresumption 


Government’s power to obtain information, aub-seo- 
oonfcis dJScrelion on the Central Govcrnmcnl to 
authorise any person for the purposes of, as follow's , 
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(*) '\scertammg whtthtr or oot the owner or occupier of any 
piopcTVy nquwed lo be msurcii untier this Act has taken out 
a policy of miurancc as required by this Act in respect of such 
property* that la to ‘ay* such ascertainment can bo made in 
respect of ov'incr or occupier of a facioiy* or in respect of 
owner of the works m course of construction which when 
completed vvtU become factories* and it can be made even in 
respect of the part owner or of one having an interest m the 
property although not the owner $ 

(«) investigating t) c msurablc value of any property insured, or 
required to be insured* or proposed for insurance under ihis 
Act I and 

(tti) estimating the damage sufTcicd by any property tmuted order 
this Act Such damage may also be assessed by a loss a cs'or 
recognised by the Central Government^ 

3 Any person authorised) his powers vss-a Via information-^The 
powers ol the person authorised by the Central Government for the purposes 
of tnfotmaiton mentioned tn sub-scciion (U of this section arc,— 

(s) he has power to require the owner or occupier of the properiju 
(a) to submit to him such accounts, books or other documents 
or (6) to furnish to him ueb information as be may reasooably 
think necessary , 

(») he has power to require any person canymg on in India tie 
busiress of fire insurance in respect of the property, to fuin sh 
to him mforrration or to submit account books, etc, as m item 

(*} » or 

(«ii he has power at any reasonable time to enter and inspect any 
premises where the proprriy is situate, to inspect the property 
itself and to require any person to produce to him and allow 
him to examine such accounts, books or other documents or 
to furnish to him such other information as he may reason¬ 
ably think necessary The person on whom such requisinons 
can be made iS, li) one found on the premises who is for the 
time being tn charge thereof or in control thereof, or {«) one 
whom he (the authorised person) beheves to be m possession 
of information relevanc to his investigation 

4 Wilful obstrnctiDo, consequences of, sub'section(2)•~>Wilfully 
obstructing the person authonsed by subsection (1) of this section m the 
exercise of his powers confined by that section or failure, without reason 
able excuse, to comply with any demand made by him in accordance with 
the provisions as contained in this section hat been made penal by virtue 
of sub-section (2) Such wdfu) obstruction or failure to comply with the 
demand has been made punishable with a fine extending to one thousand 
rupees * 


1 .Setpara Ca,cJgency R»k4(Factoties) tect^on it no Couit naieat(cin«d by 
Insurance Scheme »ci out m Anrexute I nhich luclf cilencc* may be tncJ Sir 

2. The v.«.c detect e. .. Mi.eed e„™e,«„ 
wnb Kcti^o b n ab(} to be policed la tbi( 
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5 Making false statement, consequences of, subsection (3) — 
The provisions of sub section (3) are also penal A person who is to comply 
with his obligations under this section must do It truly and to the best of 
his belief and information The sub*scction provides that in complying 
with his obligations if he makes a statement recklessly which is false to his 
knowledge in any material particular, he shall be punished with a fine 
extending to one thousand rupees In this sub section also it has not been 
stated which Court is to try olTenccs under thi« sub-seciion 

6 Proof m relation to contravention, sub-section (4) —Ordinarily 
in a criminal case the presumption is that the accused is innocent and it 
IS the duty of the yjrosecution to bring home the guilt beyond any reasonable 
doubt A departure is made m proceedings m respect of a contravention of 
section 5 m relation to any factory Thus where it is proved in relation to 
that factory— 

(i) that a demand for the production of a policy of insurance 
under this Act was made of the owner or occupier of the 
factory and that demand was not complied svith , and 

(w) the person who demanded the production of the policy was 
not satisfied that any such policy was jn existence 

This sub-section enjoins that it shall be presumed that there was con¬ 
travention of section b but the person proceeded against can rebut the 
presumption by proving the contrary 

7 Presumption —Under the Evidence Acti there are two categories 
of prcsumpiionsi otz, (0 “may presume’*, , where it is provided m the Act 
that the Court 'may presume* a fact, it may either regard such tact as proved, 
unless and until it is disproved, or may call for proof of u , and (it) “shall 
presume”, i <, where it is directed by the Act that the Court 'shall presume* 
a fact, It shall regard such fact as proved, unless and until it is disproved ^ 
The words used m sub section (4) being “shall presume,** there is no option 
left to the Court but It is bound to take the fact as proved until evidence is 
given to disprove U ind the party proceeded against for the purpose of 
disproving it must produce such evidence if he can But this presumption 
should not be treated as “conclusive prool” and that the Court cannot debar 
evidence to be given for the purpose of disproving it 

9 If any person, for the purpose of obtaining for himself or any 
other person any payment in respect of any damace due 
B.v.nrfal«mformJ lo the action of Ulc enemy or under a policy issued m 
tion pursuance of the bcncme,— 

(а) furnishes any iiifortnalion which he knows to be false m a 

material particular, or recklessly furnishes any information 
which IS false in a uiatcnal particular, or 

(б) with intent lo dcct JVC, produces, furnMics, sends or otherwise 

makes use of an) book, account or other document which is 
false m a material particular, or 

(t) with intent to deceive, withholds any material information, 
he shall be punishable with fine which may caiend to five thousand rupees 
« with imprisonment lor a term not exceeding three months or witn 


I \ idt sect too 4, Exidcoce Aa R of 1872) 
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sr:f0psis 

1 Summary 3 Punishmmt 

2 Offences under this section 


1 Summary —The section defines the offences and provides the 
punishment therefor The offences are* (t) furnishing information which is 
knowingly false, (») recklessly furnishing false information, (m) producing, 
furnishing, sending or otherwise making use of any book, account, etc , which 
IS false with intent to deceive, and (iff) withholding any material informa 
tion also with intent to deceive Punishment provided for is fine extending 
to five thousand rupees or imprisonment for a term not exceeding three 
months or with both 

2 Offences under this section—The elements of an offence under 
this section are, (i) the person must obtain (a) for himself, or (b) for any other 
person, (<) any payment in respect of any damage due to the action of the 
enemy, or (d) under a policy issued in pursuance of the scheme put into 
operation of this Act, (u)(a) he must furnish any information which he knows 
to be false in a material particular, or (b) recklessly furnishes any information 
which isfalse in a material particular, or(m)with intention to deceive (o) 
he must produce, furnish, send or otherwise make use of any book, account or 
other document which is false in a material particular, or (b) be must with 
hold any material information 

The mens tea of the offence under this section is the person’s obtaining 
for himself or any other person any payment of damage occasioned on 
account of enemy action or of any claim under a policy issued under the 
Emergency Itisks (Factories) Insurance Scheme, and in cases where he pro¬ 
duces, furnishes sends or otherwise makes use of any books of account or 
document which is false or withholds any material information there must 
be the clement of deceit 

3 Punishment —Punishments contemplated under the section are 
(0 fine, (n) imprisonment, or (m) both, te, fine and imprisonment The 
maximum of fine that can be imposed under this section is rupees five thous 
and and the maximum term of imprisonment that can be inflicted is three 
months The section docs not prescribe whether the imprisonments will be 
rigorous or simple When it is not so mentioned irapri'tonmcnt contemplated 
under this section should be simple The section also suffers from th- 
defect as no Court is mentioned by which the offender can be tried ^ 

10 Where the Central Government requires the owner of a factory to 
remove the factory and to reconstruct it in another 
Pa>meots towards cost locality, the Central Coicrnment shall make to such 
of owner out of the Fund such payments, in addition to any 

sum pavabie under the policy of insurance, as it consi* 
ders sufficient to defray the cost of the removal and, if necessary, the replace 
meat of any part of the property m respect of which no compensation u 
payable 

srftopsis 


1 Summarjt 


2 Payments of easts of removal, 
etc 




1 Notes uodez ^ciuk> G 
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Subsection (2) provides ihtt any instalment of premium due on a 
policy of insurance under tins Act and my amount payable as determined 
under sub section (1) is recoverable as an aercar of land revenue and die 
same shall be a first charge on ihc property in respect of which default had 
been made 

Sub-stction (3) confers a right of appeal on the person aggrieved by the 
determination under sub*seciion (1) of this section and such appeal svillhc 
to the Central Government whose decision thereon shall be final 

2 Insurance not elTccced, its consequences, sub-section (l)-^‘Ihe 
consequences of failure to insure as required under the Act arc, (i) that u is a 
contravention within the meaning of sub-scction (I) of section 5 and is punish 
able with fine extending to two thousand rupees and with a further fine 
extending to one thousand rupees after the first day on which ibt 
contravention continues, and (u) that it will be an evasion of payment of 
premium, the amount of which when determined under sub section (1) of thu 
section, IS recoverable as an arrear of land revenue 

3 Insurance not covering full amount and evasion of payment of 
premium, determination and recovery—^ub section (1) of this section 
provides the procedure for determining the amount payable by a person who 
has evaded the payment by way of pren mm which he would have to pay but 
for his failure, (t) to insure as required by this Act, or («) to insure to the full 
amount as required by this Act The determination of such amount has to 
be made by an officer authorised on that behalf by the Central Government 
When the amount is so determined by him, it becomes payable by the person 
who evaded the payment thereof and is recoverable from him as laid down 
m sub-section (2) of this section 

4 Recoverable as an arrear of land revenue, sub section (2) —This 
sub-section provides that where (») an> instalment of premium due on a 
nolicy of insurance issued under the emergency Risks (Factories) Scheme, 
and (lO any amount determined as payable under subsection (1) «f this 
section arc not paid, they shxU be recoverable as an arrear of land revenue 
and the amount recoverable shall be a fmt charge on the property For the 
recovery of the said amount no suit is necessary but it will be recovered 
under the provisions of the Publio Demands Recovery Act 

5 Appeal, sub section (3) —Sub section C?) confers a right of appeal 
on the person aggrieved by the order of determination payable under sub- 

Ction (1) Such appeal will be to the Central Government and it has to be 
filed within thirty days of the date of receipt of the notice of demand^ The 
order passed m appeal shall be final 

12 No prosecution for any otTence i unishablc under this Act shall be 
instituted against any person except by, or with the 
Limitaiion on pfosc- consent of the Central Government or an authority 
cutjons authorised in this behalf by the Central Government 

STNOPSIS 

1 Summary 2 Persons authorised to prasuute 

1 Summary —The section puts limitations on prosecutions for any 
offences punishable under this Act A private complainant or a public 
servant has no power to bring a complaint under this Act The persons 
authorised to make a complaint arc mentioned in the section 
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2 Persons authorised to prosecute ^Persons authorised to institute 
a prosecution for an olTence punishable under this Act arc« (0 the Central 
Govetamtnt>(t») any person. With, the consent of the Central Government, 
or (m*) any person or authority authorised m this behalf by the Central 
Government So no Court should take cognizance of any offence punishable 
under this Act except when the complaint is made by anyone of those 
persons 

13 Any ©‘fence punishable under sub-scciion (4) of section 5 may, 
either before or after the institution of the prosecution, be 
compounded by the Central Government, or by any 
authority authorised m this behalf by the Central Govern¬ 
ment on payment for credit to the Fund of such sum as the Central Govern¬ 
ment or such authority, as the case may be, thinks fit 

sr//opsis 


1 Summarj 2 Composition of qfenus 

1 Summary—This section provides for composition of offences 
punishable under subsection (4) of section 5 of the Act Such composition 
may be made cither before or after the institution of the prosecution by the 
persons mentioned m the section and on payment by the offender certain 
sum to the credit of the Fund 

2 Composition of offences —‘This section permits composition of 
efftnees punishable under aub^scction (4) of section 5 of the Act So a com¬ 
position allowable under the law should not be withheld on the ground that 
It was against public policy to do so ^ But certain conditions roust be fulfilled 
before an offence can be compounded under this section They are, (i) the 
composition is to be made by (a) the Central Government, or (6) any autho¬ 
rity authorised m this behalf by the Central Government and (ti) payment 
of such sum as determined by the Central Government or the authority 
aforesaid for the credit of the Fund constituted under section 7 of the Act is 
made The offences that can be compounded under this section are,— 


(t) failure to take out a policy of insurance against emergency 
risks issued m accordance with the Scheme , and 

(ii) failure to pay any instalment of premium on the policy already 
taken which is subsequently due 


14 (1) No suit, prosecution or other legal proceedings shall he 
„ ,, . against any person for anything which is m good faith 

^uteuded to be done under this Act 


r* (2) No suit shall be maintainable xn any Civil Court against the 
ucnirai Government, or a person acting as its agent under section h for the 
r. ^ave been paid as premium on 

th s At taken out or purporting to have been taken out under 


ShU ]960^ag L J (Notei) 
110 , 3150 C^cnionmeK H Rea^fsh- 


iwVfl, l9«Msd 1731 43 Cr L,J 7J» 



1082 


LAW OF INSURANCE 

srmpsis 


1 Summarjf 3 Suit for refund tn any Cml Court 

2 No suit, etc shall he, sub section <2) 

( 1 ) 


1 Summary—Jiub'Section (1) provides that when anything is done 
m good faith or « intended to be done under this Act, the person doing the 
act shall not be prosecuted or any suit or legal proceedings can be taken 
aga nst him Sub-section (2) ousts the jurisdiction of Civil Court to enter 
tain any suit against the Central Government or its agent for the refund 
of any premium paid on a policy of insurance taken out in conformity with 
this Act 


2 No salt, etc shall lie, snivsection (I)—Where any person docs 
anything which is done m good faith or intended to be done under this Act, 
no suit, prosecution or legal proceedings shall lie against him for his doing 
or intended to be done under this Act when he does or intended to be done 
m good faith The provision is not a general ouster of the jurisdiction of 
the Court but a suit or prosecution or legal proceedings will not be mam 
tamable against him only when he proves his good faith in doing the act, 
otherwise a suit, prosecution or otherdegal proceedings will be maintainable 
against him 

% Cue teCuud m. any Cwtl Cautt hatted, 

The jurisdiction of the Civil Court in so far as it relates to the question of 
refund of any xnooey paid Of purporting to have been paid as premium on a 
policy of insurance taken outer purporting to have been taken out under 
this Act IS barred The Civil Court roust not entertain such a suit when 
it 18 brought against the Central Government or its agent employed under 
icction 4 of this Act 

In marine insurance where the assured has ovennsured, a proportionate 
part of the premium IS returnable* but such a doctrine has no place outside 
marine insurance law * In marine insurance, the premium is generally 
repayable if the risk IS not run but special rules govern this question m 
non-manne insurance cases® Refund of premium has been provided in 
section 16 of the Act and m the Scheme itself The refund under the 
Scheme may be made m case of overlapping policies * 

15 (I) The Central Government may, by notification m the Official 
Gazette, exempt any cla'^s or description of factories from 
Power to exempt provisions of this Act requiring such factories to be 

factoriei insured or to continue to be insured under this Act» but 

such exemption shall not prejudice the infliction of any penalty or the 
accrual of any liability incurred before the dale on which the exemption 
takes effect 

(2) In granting any exemption under this section, the Central Govern- 
iTient may direct that the exemption shall take effect or be deemed to 
have taken effect on a specified date after or before the date of the 
notification 


1 Stt Mxime Irjurance Act 
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STMOPSIS 

1 Summary 3 Eumptim to taki tffect from a 

2 Exmpuoa of factory from th. sfcjicd date, tub-srcUoa {2) 

opsTatioti of this Act, sub¬ 
section (1) 

1 Sammary —Sub'section (1) confers discretion on the Central 
Government to exempt any factory from the provisions of this Act and sub¬ 
section (2) empowers the said Government to specify a date from when the 
exemption is to take effect Such exemption has to be made by a notification 
m the Official Gazette and it will not prejudice the infliction of any 
penalty or the accrual of any liability incurred before the date of such 
exemption 

2 Exemption of factorv from the operation of this Act, sub 
section (1)—Any class or description of factories may be exempted from the 
provisions of this Act requiring such factories to be insured or to continue 
to be insured under this Act by the Central Government which is to be made 
by a notification m the Official Gazette But such exemption will not relieve 
such factories of the infliction of any penalty or liability incurred before the 
date on which the exemption takes effect 

3 Exemption to take effect from a specified date, snb^section (2) — 
When the Central Government grants any exemption m respect of any 
class or description of factories from the provisions of this Act m accordance 
With sub-section 0)i it has discretion m granting such exemption to direct 
that the exemption to take effect or be deemed to have taken effect on a 
specifled date after or before the date of the notification Thus the date of 
exemption may take effect retrospectively, that is, before the date of the 
notification m the Official Gazette where the factory concerned is exempted 
from the provisions of this Act 

16 Where any factory has been insured by any owner or occupier 
thereof for any period, and before that period nas elapsed, 
rniums jn 'c r*' factory or the factory of that description has ceased, 

cases « am by Virtue of a notification under sub section (l) of section 
15 to be insurable under this Act, the person who has 
insured the factory shall be entitled to a proportionate refund of the 
premium 

srj^opsis 


1 Summary 3 Refund of premium 

2 Factory ceasing to be insurable 

1 Summary —The section permits proportionate refund of the pre¬ 
mium when It ceases to be insurable under this Act by virtue of a notifica¬ 
tion made under sub-section (1) of section 15 


2 Factory ceasing to be insurable —Any class or description of 
factories ceases to be insurable under this Act when a notification to that 
dicct exempting such factories from the provisions of this Act is made bv the 
Central Government m the Official Gazette J>uch factories cease to be msiir- 
hztoTS the penod has elapsed for which they have b-en 
insured by the owner or occupier thereof ^ ^ 
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3 Refund of premium —^The person who has insured the factory 
must be allowed a proportionate refund of the premium when a factory ceases 
to be insurable under this Act * 

17 (1) The Central Government may, by notification m the Official 

declare that the provisions of this Act and of the 
Gomcment t?St»d thertundM shall apply to the lasurmg 

the Act and Scheme against emergency risks of— 
to undertakings 

(n) the plant and machinery, whether above or below ground 
appertaining to mines as defined m the Mines Act, 1952 (35 
of 1952), buildings appertaining to mines and within a radius 
of two miles from the mine excavation and m relation to such 
plant, machinery and buildings, such materials above ground 
as would, if the mine were a factory, be included in the term 
‘‘property insurable under this Act” , 

(5) derricks, drills and rigs and group gathering stations and 
storage tank of an oil mine, plant and machinery required 
for pumping, refining or processing any mineral oil, and 
pipe lines $ 

(«) the whole or a specified part of the distribution systems of ga> 
supply undertakings generally, or of specified gas supply 
undertakings, 

(<f) the whole or a specified part of the distribution and transmit* 
Sion systems, sub'Stations, switch houses and transformer 
houses of electnc supply undertakings generally, or of specified 
electric supply undertakings » 

(<) the whole or a specified part of the sluice houses, valve houses, 
water pipe lines, penstocks and any other plant and machinery 
pertaining to the intake of hydraulic power of hydro-electnc 
supply undertakings generally, or of specified hydro-electnc 
supply undertakings , 

(/) standing tea crops m any garden belonging to the owner of 
any factory, 

as they apply to property insurable under this Act which appertains to 
a factory 

(2) In interpreting this Act as applied by notification under clause (<i) 
of sub-section (1) to mines, references to the owner of a factory shall be read 
as references to the owner or agent of a mine as defined m the Mines Act, 
1952 (35 of 1952), and references to the occupier of a factory shall be read 
as references to the agent of a mine as defined in that Act, and m interpret 
ing this Act as applied by notification under any of the clauses of sub* 
Section (1), "property insurable under this Act” shall be mterpreted a» 
meaning all property to which the Scheme is by the said notification declared 
to apply ‘ 


1 iTw para 15 (2) of the Scheme Aosezure 1 
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establisfaroents of electric company come wuhm 
the defimUon of factory ‘ The absence of a profit motive is irrelevant m 
considering whether an enterprise is an “undertaking’* or not, but it must 
be one which requires the co-operative effort of the employer and the 
employees » it must be one which is capable of being owned and transferred 
and It IS the nature of the enterprise, irrespective of who does it, that deter¬ 
mines whether it is an “industry** or not ® 


4 Interpretation of the Act when extended to mines, sub section 
‘When the provisions of this Act are extended to mines as defined in 
the Mines Act, 1952, the ‘*owner of a factory’* should be read as ‘the owner 
or agent of a mine’ as defined in the Mines Act and the “occupier” of a 
factory should be read as ‘agent* of a mine ® 


In interpreting the expression “property insurable under this Act’’ 
as applied to the mines, it will be interpreted to mean all property to whici 
the same is, by the notification of the Central Government, declared to 
apply 


18 (1) The Central Government may, by notification in the Official 

Cazeitt, direct that the provisions of this Act and of the 
Power of Central Scheme made thereunder shall extend and shall so far ai 
applicable, apply m the same manner as they 
vends to the insurance of property insurable under this 

Act m relation to a factory, to the insurance against 
emergency risks of inland vessels (including the hull, n acbmery and fittings 
thereof, fuel carried therein, and stores carried therein for the use of the 
crew), being the property of any trading corporation or of any body of Port 
Trustees or Commissioners or of any other person specified in this behalf by 
the Central Government, where such vessels, fuel and stores are not for the 
time being plant or materials insurable m relation to a factory under this 
Act and the scheme thereunder, or goods insurable under the Emergency 
Risks (Goods) Insurance Scheme made under the Emergency Risks (Goods) 
Insurance Act, 1962 

(2) In this section, unless the context otherwise requires,— 

(a) “inland vessel’* means a vessel not ordinarily plying outside the 
limits of the terruonal waters surrounding India , 


1 CcUutta ^Uclrte Supfiy Corporation Ui 
V Cmplojeu StaU Iniurattc* Corporation 
1351 CUl 240 

2 PaUct Admiaislrtt\en Board v StaU of 
herala l'’60 Kcr 15l (19G0) 1 Lab L.J 
178 Sei aha PtcUonal Vnion Commreicl 
Errploitti\ If R MtSer I960 Bom 22 
(1959) 2 Lib L J 38 

3 An a ent of a mine means any lodmdual 
whether appointed as such or not who 
a-is as the reprcsentatnc of the owner 
in respect of the managcmert cortiol 
and (iHccton of the mmcorauy patt 

thereof and as such superior to a inaoa 
j;er unJci this Mires Act {Sn sec 2 
(«} M nci Act o"n-r when 

used in relation to a mirC means ao> 
pesaiwljo it'ic immed ale proprietor 
orleiiccor occujier of the m ne or of 
ani pait thereof and ui the cate of a 
mac the busucuviUe eof a beuQ carri¬ 
ed onbya hquidatoror reccirer such 


liquidator or receiver and in the case 
of a mine owTied by a cooipany, the 
business whereof is bein^ earned on by 
a managing a^ect such managing agent 
but docs not include a penon who merely 
receives arojalt^ rent or fine from the 
mine or ii m rely ihe proprietor of the 
snine subject to any lease grant or 
licence for the working thereof or n 
merely the owner of the sod and not 
laercsted la ihe minerals of the mine 
but any contractor for the working ofa 
mine or any part theicof shall be subject 
to this Actialike mantier as if he were 
an ow-aer but not so as to exempt the 
owsci from any liabiht> [S/t sect on 2(1) 
M nes Act 19v21 tt alo Bala Karon 
CLjiJ Tlcptr V StaU of fthar Pat 
3 8 hct>-crJt» Cciila v rmprror 33 
C.\\ M 410 61 Cal 415 t 1934 Cal 387j 
35Cf L.J 712 
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(6) “vessel’* means a vessel, the value of which including the hull, 
machinery and fittings but excluding cargo, fuel and stores 
earned for the use of the crew, as ascertained for the purpose 
of insurance under the Scheme, exceeds two thousand and 
five hundred rupees, propelled wholly or in part by steam, 
electrical or mecharucal power, or adapted for towing by a 
vessel so propelled, and includes any such vessel while used as 
a place of habitation or for storage of goods but does not 
include a vessel of the type commonly called country craft 

(3) In the application of this Act and of the scheme made thereunder 
to the insurance of inland vessels— 

(a) the obligation imposed by sub-section (1) of section 5 on the owner 
of a factory shall, m the case of a trading corporation or body 
of Port Trustees or Commissioners or any other person whose 
inland vessels become insurable under this Act and the Scheme 
thereunder, be an obligation imposed on the trading corpora 
non, body of Port Imstees or Commissioners or such other 
person to take out by such dale as may be specified m this 
behalf by the Central Government by a notification m the 
Official GaZitti, a policy of insurance against emergency risks 
issued in accordance with the Scheme whereby it is insured m 
respect of all inland vessels (including fuel earned by them and 
stores carried by them for the use of the crew) owned by it or 
him, as the case may be, for a sum not less than the insurable 
value of such vessels, fuel and stores, and this obligation shall, 
m the case of a trading corporation incorporated outside India, 
rest upon the manager of the principal place of business m 
India of the corporation , 

iff) the prohibition contained in sub-section (1) of section 6 of this Act 
shall be deemed to include a prohibition of carrying on busi¬ 
ness of insuring inland vessels jn India against emergency 
risks for insurance against which provision is made under the 
Scheme , 

(c) nothing in this Act shall prevent the fixing of a rate of premium 
under or the prescription for the time being of ary period or 
periods for policies issued in connection with the insurance of 
inland vessels different from any rate fixed under or any periods 
prescribed for policies issued in connection with the insurance 
of property appertaining to a factory 

Provided that the rate of premium so fixed shall not exceed three 
per cent per annum of the sum insured 

sr;^ops>is 


Sumuiarj 

Central Coarnment^s pou:tr to 
extend the Act to inland cesteh, 
tub section (1) 

"Inland tessels** and "vejstl", 
tub section (2) 


Obligations of ou.ntTS of inland 
vessels, sub-section (3) (a) 

Probibition of "inland 

vessels *, sub section (3) (^) 

Pale of premium and period of 
policy, sub-section (3) (c) 
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1 Summary —Sub section (1) confers discretion on the Central Gov 
ment to extend the provisions of this Act and of the Scheme made therein 
to the insurance against emergency risls of inland vessels (including the 1 
machinery and fittings thereof fuel carried therein and stores carried the: 
for the use of the crew) belonging to any trading corporation mcorporz 
in India or outside or anybody of Port Trustees or Commissioners or 
other person The extension of the Act has to be made by a notificatioi 
the Official GaztlU Eut where such vesielsi fuels or stores become msur; 
under this Act or under the Emergency Risks (Goods) Insurance Act, H 
they are excepted 

Sub section (2) defines ^'inland vessel” and "vessel*’ 

Subjection (3) imposes obligation on the owners, and m case of trad 
corporation incorporated outside India on the manager of the prmci 
place of business in India of the corporation to take out a policy of insurai 
against emergency risk« m respect of all inland vessels (including fuel carr 
by them and stores carried by them for the use of the crew) for a sum not I 
than the insurable value of such vessels, fuel and stores by such date 
may be specified m the notification Clause (i) of this sub-section furtl 
prohibits carrying on business of insuring inland vessels m India agaii 
emergency risks and clause (0 of this sub section enjoms fixing the rate 
premium and period or periods for policies 

2 Central Government’s power to extend the Act to inland vessel 
8ab<iection fl) —By sub-section (1), the Central Government has bee 
empowered, by notification m the O&aal Gaattt, to extend and apply t 
provisions of this Act and of the Scheme made thereunder to the insurance 
property under this Act m relation to a factory, to the insurance again 
emergency risks of inland vessels (including the hull, machinery ai 
fittings thereof, fuel carried therein and stores earned therein for the ui 
of the crew). The power conferred by this sub-section is discretionar 
But before extending and applying the provisions of this Act an 
of the Scheme made thereunder to inland vessels, the following cond 
tions must be satisfied, namely (*) that the inland vessels mcludin 
fuel and stores must be the property of (a) any trading corpori 
tion, incorporated m or outside India, or (a) any body of Port Trustee 
or Commissioners or (c) any person specified by the Central Government 
(«) that the vessels must be vessels as defined m sub-secuon (2) of this Act 
(ill) that such vessels, fuel and stores are not for the time being plant o: 
materials insurable m relation to a factory under this Act and the Scherai 
thereunder , or (le) that such vessels, fuel and stores are not goods msurabh 
under Uhe Emergency Risks (Goods) Insurance Scheme made under the 
Emergency (Goods) Insurance Act, 1962 

3 “Inland vessel” and “vessel”, snb section (2)-—Clause (o) of sub 
lecuon (2) defines “inland vessel” to mean a vessel not ordinarily plying 
outside the limits of the terntonal waters surrounding India Clause (o) 
of sub-section (2) defines “vessel” to mean (i) a vessel, the value 
of which including the hull, machinery and fittings but excluding 
cargo, fuel and stores earned for the use of the crew, as ascertained for the 
purpose of insurance under the Scheme, exceeds Rs 2,500, (n) propelled 
wholly or in part by steam, electrical or mechanical power, or adapted for 
towing by a vessel so propelled, and (ns) a vessel while used as a place of 


THE EMERGENCY RISKS (EAGTORIEs) INSURANCE ACT 10^^ 

habuatioa or storage of goods, but a vessel doss not include a vessel of the 
type co-nmonly called country craft * 

4 Obligations of owners of inland vessels, sub section 3 (a) — 
When the provisions of this Act and of the Scheme made thereunder are 
extended to inland vessels, clause (a) of sub-seuton (^) imposes an obligation 
on the Trading Corporation, body of Port Trustees or Commissioners of such 
other person being the oisncrs of thos** vessels to lake out a policy of msur- 
<tncc against emergency risks issued tn ac<.ordance with the Scheme The 
insurance must be made in respect of all inland vessels (including fuel 
earned by them and stores carried therein for the use of the crew) oAmed by 
It or him, as the case may be, for a sum not less than the insurable value of 
such vessels, fuel and stores * Such policy has to be taken out by such 
dale as may be specified in this behalf by the Central Government The 
obligation to take out a policy as stated above shall rest upon the manager 
of the principal place of business in India of the Corporation which is incor¬ 
porated outside India ^ 

5 Prohibition of insuring ^inland vessels*, sub section 3 (b) 
Clause (6) of sub-section (3) prohibits the carrying on business of insuring 
inland vessels in India against emergency risks for insurance against which 
provision is made under the Scheme • The same penalty as provided in 
sub section (2) of section 6 of the Act will visit the insurer if he issues 
policy against emergency nskt m respect of inland vessels after the provi 
Slots of this Act and of the bcheme made thereunder are extended to such 
vessels, is, he shall be punishable with fine extending to five thousand 
rupees with a further fine extending to one thousand rupees lor every day 
after the first on which the contravention continues 

6 Rate of premium and period of policy, sub section 3 (c) — 
Clause (<) of sub-section (3) of this section permits fixation of a rale of pre 
mmm under or the prescription for the time being of any period or periods 
for policies issued in connection with the insurance of inland vessels Such 
fixation of the rate of premium or the period or periods for policies may be 
different from any rate fixed under or any periods prescribed for policies 
issued in connection with the insurance of property appertaining to factory 
But the provision to this clause provides that the rate of premium so fixed 
must not exceed 3 per cent per annum of the sum insured 

If any difficulty arises in giving clTect to the provisions of this Act, 
p and in particular, if any doubt arises as to whether a 

di[Gculuc,'° person 13 insurable m respect of any property insurable 

under this Act, the Central Government may, by order, 
make such directions, not inconsistent with the provisions of this Act, as 
to It to be necessary or expedient for the removal of the doubt or 
nilnt.uUy, and the decision of the Central Government, m such cases, shall 
be final 


Vessel shall include any ship or boat 
Or any other desenpuon of vessel used m 
navigation [sM sec 3(63) General Clausei 
Act 10 of W‘J7J set sec 7-12 Mcchaot 
bhippmg Act 1894 sec -la Indian 
Penal Code 18G0 sec 3 {/) Sea Customs 
T*j ^2/ ^ Noithtrn 

nclia Canal and Drainage Act 8 ol 


137 


1073 and set also Notes under sec 2 
Marine Insurance Act 11 of 1963 

2 For mode of valuation of insurable pro 
peity see para 7 of the Scheme Annex 
me 1 

3 Set also Notes under sec 5 sufira 

4 Set Notes under ec G supre 
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srmpsis 

1 Summary 3 Doubt artstng as to whtlkir a 

^ yr ^ . person ts insurable under the 

2 DiSiculty m giving tfict to she 

provisions of the Ast 

1 Summary —Ihia section confers power on the Central Government 

to remove any difficulty or doubt m connection with giving effect to the 

provisions of this Act or lu connection with the question as to whether a 
person is insurable in respect of any property insurable under this Act Such 

removal of difficulty or doubt can be removed by way of making directions 

not inconsistent with the provisions of this Act and the decision of the 
Central Government in this regard shall be 6nal In making such direction 
by way of order, the Central Government must be satisfied as to the ntw 
sity or expediency for the removal of doubt or difficulty 

2 Difficulty in giving effect to the provisions of the Act —Thu 
section has been enacted by way of abundant caution The difficulty m 
giving effect to the provisions of this Act may or may not arise but if it 

at all, It has to be removed by the Central Government by order making 
such directions not inconsistent with the provisions of this Act, as would 
appear to it to be necessary or expedient for the removal of difficulty and 
Its decision thereon shall be final Such difficulty may be felt by the Govern 
ment Agent employed under section 4 of the Act or by the owner or occupied 
of any factory His duty in such cases is to refer the difficulty to the Central 
Government for its decision thereon under this section Such difficulty way 

arise as pointed out already with regard to the provisions of sections 6 

8 (2) and (3) and 9 of this Act 

3 Doubt arising as to whether a person as insurable under tbu 
Act —The section further provides that if any doubt m part cular arises as 
to the question whether a person is insurable m respect of any property 
insurable under this Act, such doubt has also to be removed by the Central 
Government Jt should do sO by order, making such directions, not 
mconsistcnt with tiie provisions of this Act, as appear to it to be necessary or 
expedient for the removal of that doubt and its decision thereon shall be 
final Such doubt may arise to the owner or occupier of a factory or to the 
Government agent or to an officer or person authorised by the Central 
Government under this Act to do certain Acts 

20 A copy of every notification made by the Central Government 
under section 15, 17 or 18 shall be laid after it has been 
^otlficallon8 un made, on the tabic of each House of Parliament when such 

0 ^ 18 be laid House is m session for a period of thirty days of for the 

before Parliament duration of the scssion m which It IS laid, whichever 
period IS less 

smopsis 

1 Summary 2 Copy of nottfeahon to be laid before 

eaeh House of Parliament 

1 Summary—The provision of this section is mandatory as li 
casts a duty on the Central Government that a copy of every notification 
It is made, shall be laid on the table of each House of Parliament when such 
House is in session for a period of thirty days, oi for the duration of the 
^ session m which it is laid, whichever period is less 
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2 Copy of notification to be laid before each House of Parlia¬ 
ment—^The copies of notifaations which are required to be laid on the 
table of each House of Parliament for the period provided m this section 
are— 


(t) where the Central Government exempts any class or descrip¬ 
tion of factories horn the provisions of this Act as provided in 
section 15 i 

(«) where the Central Government extend the provisions of this 
Act and of the Scheme made tbercunoer for insuring against 
emergency iisks to undertakings enumerated in clauses (o) to 
( /) of section 17 , and 

(in) where the Central Government direct that the provisions of 
this Act and of the Scheme made thereunder shall apply to 
the insurance against emergency risks of inland vessels as 
provided m section 18 


ANNEXURE I 

EMERGENCY RISKS (FACTORIES) INSURANCE SCHEME 

S O 3946 In exercise of the powers conferred by subsection (1) 
of section 3 of the Emergency Risks (hactones) Insurance Act, 1962 (63 of 
1962), the Central Government hereby puts into operation the following 
scheme 

1 Short title, extent and commencement—(1) This scheme may 
be called the Emergency Risks (Factories) Insurance Scheme 

(21 It extends to the whole of India 

(3) It shall come into force on the first day of January, 1963 

2 Definitions —In this scheme, unless the context otherwise 
requires,— 

(i) “the Act” means the Emergency Risks (Factories) Insurance 
Act, 1962 (63 of l962), 

(w) “Government agent” means any person employed under 
section 4 to act as the agent of the Central Government 
for any of the purposes of the Act , 

C«0 “paragraph” means a paragraph of this scheme , 

(jp) “policy” means a policy of insurance issued under this scheme, 
and includes any supplementary policy , 

(») “section” means a section cf the Act, 

(pi) words and expressions not defined herein have the meanings 
assigned lo them m the Act ® 
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Swpe and extent of the scheme-1) The Central Govtrnnitnt 
y n ertakts in relation to fs»ciories the liability of insuring such 
lactones against emergency risks to the extent provided by the Act 


(2) The Central Government also hereby undertakes in relation to any 
person in India the liability of insuring such person against emergency 
risks in respect of any property insurable under the Act which is not 
owned by him but in which he has an interest, up to the extent of such 
interest 


4 Insurance of completed factories—{l)Evety owner of a factory 
in existence at the commencement of this scheme shall, w ilhin the period 
specified, in the notification made under subsection (1) of section 5, take 
out a policy of insurance against emergency risks in accordance %\ithtJiis 
tchetr e 


(2) Subject to the provisions of paragraph 5, every owner of premises 
becoming a factory or properly becoming property insurable under the Act 
after ihe date Specified in the noufication referred to in sub-paragraph (l) 
shall, before the commencement of the quarter next following that in which 
the premises become a factory or the properly becomes insurable under 
the Act, take out a policy of insurance against emergency risks in accordance 
with this scheme 

(^) Every owner of a factory who is required by the Central Govern 
ment to rc-consiruct the factory which has suffered damage shall, before 
the commencement of the quarter next following that in which the 
reconstruction of the factory completed, take out a policy of insurance 
against emergen y risks in accordance with this scheme 

(4) Where the owner of the factory is not the occupier thereof, the 
occupier of the factory shall, unless the owner has already taken a policy 
of insurance, himself take out the policy and when such a policy is taken 
out, the occupier shall be deemed to act as the agent of the owner and shall 
be entiled to receive from the owner all sums paid by him as premiums on 
the policy 

5 Works in course of construction—(1) This scheme shall also 
extend to the undertaking by the Ceniral Government m relation to works 
m vhc course of con truction which, when completed, will become factories 
and in relation to plant and machinery appcriaming lo such works, the same 
liabilmcs as arc undertaken by this scheme m relation to factories, toihc 
extent such plant or machinery is not for ihc lime being covered agamsi 
emergency risks by any other policy of insurance and also to the extent such 
plant or machinery is not insurable for ihe time being under ihc Emergency 
Risks (Goods) Insurance Act, 19t)2 (62 of 1962) 

(2) A policy may be taken out optionally at the instance of the owner 
or the intending occupier m relaUon to the works and plant and machinery 
referred to in sub paragraph (I) When any such option is exercised, an 
appiicaiion for ihe policy shall be made within one month from the date of 
conimenccmcni of this scheme, or one month from the commencement of 
the svorks, whichever IS later An option once exercised shall be final, and 
wlicfc a policy of insurance has been taken out under this provision, ii shall 
alsi be compulsory for the owner to take outpoUcicsof insurance m subst- 
quci .1 quarters uniil such lunc as the completed factory becomes compulsorily 
msiirablc under the provisions of paragraph 4 


J f 
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6 Method of application ~-(l) Every'ipphtalion. for insurance under 
the scheme shall be m accordnncc wuh the form set out in Fart A or Part B 
of the first Schedule according as the 'ipphcation is for an original or a 
supplementary policy and shall be made to the Ciovermiem agent or to such 
officer of the Government agent as may be authorised by that agent m 
this behalf 

(2) Every such application shall be accompanied by a treasury chalan 
evidencing payment of the requisite premium into a Government treasury 
under the head LXIA—Receipts connected with the National Emergency, 
1962—Central Insurance premiums under the Emergency Risks (Factories) 
Insurance Scheme 

(3) If there is any change in the ownership or occupaijon of a factory 
during the currency of a policy of insurance nonce thereof shall be given to 
the Government agent in the form set out in the Seventh Schedule 

7 Mode of valuation of insurable properties —For the purpose of 
irstrance under the Act, the insurable value of properly shall be ascertained 
m accordance with the following principles 

(a) The insurable value shall be the actual value in the case of 
completed works, and the estimated value of the works which 
are m the course of construction, or additions to property 
which are anticipated or expected to be completed, in both 
cases at the produces prevailing on the relevant dales after 
making allowance for any depreciation 

(A) All plant and machinery which is part of the property to be 
insured under tnc scherre shall be valued as part of a going 
concern and not as scrap 

(«) The relevant dates referred to m clause (o) shall be— 

(0 in relation to completed works, the date from which the 
policy IS to take effect, ard 

(ti) in relation to works which arc in the course of construction 
or additions to property which are anticipated or expected 
to be- made, the last day of the quarter m which the 
applic ttion for insurance is made 

^8 Rate of premium — i he premium payable under any policy of 
m iesj.ecl of the quarter ending on the 30lh day of June, 1964, 

shall,— 

(<1) in the case of a person having a policy in force on the 31st day of 
December 1963, be nil , 

W in any other case, be such amount (not exceeding ten False for 
every hundred rupees or part thereof of the sum insured), as the 
Central Cover meat may, in its discretion, fix having regard, 
among oiher things, to— 

(0 the nature of the risk, 

® ® 1114 daicd 283 1964 oiditai}) lari 11 Section 5 

putjujhtd ,n ilie 6/India (Extra 3U S'lWrt (v.«h effect froa 
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(u) the claims, if any, paid under this Scheme » 

(ill) the period for which protection is granted under this 
Scheme] 

9 Issue of policy and verification of previous policies—(1) If the 
application has been correctly made out in the presccsbed form and is accom 
panied by a treasury chalan evidencing payment of the premium into a 
treasury under the head of account specified in sub paragraph (2) of paragraph 
6, the Government agent shall issue a policy of insurance as soon as possible 
after the receipt of the application 

(2) If no chalan accompanies an application or if the chalan is not in 
order, the application shall be returned to the applicant for re submission 
along with the required chalan 

(3) If the chalan accompanying an application is in order but the 
application for insurance is not received in accordance with the form srt out 
in the First Schedule^ the chalan may be obtained by the Government agent 
and the application returned to the applicant for re submission after being 
correctly made out 

(4) If the chalan accompanying an application form is for an amount 
which falls short of the premium due on the insurable value of the property, 
a policy for such proportion of the insurable value as the amount paid under 
the chalan bears to the premium due shall be issu d and the applicant shall 
be asied to make a further application in respect of the balance of the insut' 
able value of property which may remain uncovered 

(5) Notwithstanding anything contained m the provisions of the fore 
eoiiig sub-paragraphi if an application shows that the applicant has taken 
out a policy of insurance in respect of the same property or any part thereof 
against fire, accident or marine risks is<iucd by any insurer, the Government 
agent may, m his discretion, postpone the issue of a policy under this scheme 
until enquiries have been made from that insurer 


10 Form and duration of policy —Every policy of insurance issued 
under the scheme shall be in the form set out in the Second Schedule, and 
shall be in respect of the period ending on the last day of the quarter for 
which the policy is issued 

11 Each factory to be covered by one policy —(1) Every policy shall 
be in respect of property insurable under the Act appertaining to a single 
factory, provided, however, that when any plant machinery or materials 
appertain to more factoncs than one, such plant, machinery or materials 
may be insured separately under a single policy issued m relation to the 
owner or occupier of any one of those factories 

(2) If during the currency of a policy, any additions arc made to the 
opcriy insurable under the Act appertaining to the factory, a supplementary 
^licy shall be taken out m respea of such additions 


12 0 ate of effect of policieg—(I) Where the policy of insurance ism 
occi of a coroplcicd or normally working factory, the own-r or occupier of 
rrouircd totakc out a mkey of insurance in accordance with the 
^^rovisions cf paragraph 4, the r^bey shall be issued so as to take effect from 
h-date on which he becomes so liable If the premium is paid m advance 
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(2) Notwithstanding anything contam'*d m the scheme> where a policy 
has been taken o u in respect of any property insurable under the 
Act appertaining to a factory or other premises and that factory or premises 
IS subsequently exempted under section 15 or is destroyed otherwise than by 
any action or measure comprised in the expression “emergency risks”, the 
policy shall be cancelled wuh effect from the date on which the exemption 
takes effect or, as the case may be, the factory or premises are destroyed as 
aforesaid, and thereupon out of the amount of the premium collected immc 
diately before the cancellation of the policy, m respect of the quarter in 
which the policy is cancelled, a refund shall be made m the proportion which 
the number of complete months for which tlie policy is cancelled bears to 
three 


16 Share of risks to be borne by the insured person ^CO fhe 
insured person shall bear m respect of such claim twenty per cent of the 
loss or damage 

(^) If the total value of the property insured shall exceed the sum 
insured under the poh^-y, the insured person shall be considered as being his 
own insurer for the excess as well as for twenty per cent of the sum insured, 
for the purpose of bis bearing a rateable proportion of the loss 

17 Mode of settlement of claims — (1) Payment of compensation 
under the scheme shall be made, at the option af the Central Government, 
within the limits of the liability assumed by It many of the following form*, 

nameV'” 

(a) m a case where the Government exercises the option to pay the 

cost of restoring the property lost or damaged as far as practic 
able to the condition m which n existed before the occurrence 
of such loss or damage, on such restoration, in such manner 
and by such lasialtnems as the Central Government may think 
fit, or 

(b) in a ^asc where the Central Go/ernment decides to make the 

payment in instalments during the progress of the works 
relating to the restoration of the property lost or damaged in 
instalments as determined by that Government and at the 
expiration, in the case of each instalment, of such period, after 
the restoration of the relevant parts, as may be required to 
ascertain the fact of restoration and the proper cost there 
of , or 

(c) compensation for the loss in value, asLcrlamcd on the values 

and prices prevailing at the time at which the policy of insur 
ance took effect, or at which the loss occurred, whichever is 
less, suffered by the property as a result of the damage, after 
making due allowance for depreciation up to the time of the 
occurrence of the lessor damage, in such instalments, if any, 
as the Central Government may think fit 

(2) Any payment under sub-paragraph (1) may be postponed to a date 
later than one year from the date on which the An erases to be in force but 
m the event of such posiponcmcnt, simple luicrcst at the rate of two per cent 
t,cr aiuutm from ific expiry of the said one year shall be paid on the portion 
of cUmi adiimicd by the Central Governroent and rcmairung unpaid, until 
such lime as the claim is discharged in full 


J’. 
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18 Statement of claims, verification and payment —(1) All claims 
shall be submitted m writing la the form given m the Tourth Schedule to 
the Govemmem Agent within the time specified m condition 7 of the 
conditions set forth m the Second Schedule 

(2) On receipt of a claim, the Government Agent shall have the claim 
verified, and the loss or damage, if any, assessed by a person who is for the 
time being a loss assessor recognised by the Central Government m this behalf, 
or if the Central Government so directs, by such person or persons as may 
be specially deputed by it for this purpose 

(3) As soon as the loss assessor has verified the claim and assessed the 
loss or damage, if any, he shall make a report thereon to the Government 
Agent, who shall after such further venfication as he thmks fit to make, 
forward the report, with his remarks and recommendation to the Govern¬ 
ment of India in the Ministry of Finance (Department of Economic 
Affairs) 

(4) On receipt of any payment under this scheme, the claimant shall 
give a receipt m the form set out in the tilth Schedule 

19 Provision for safeguarding of property insurable under the 
scheme'■'(1) The Central Government may make regulations for safeguard¬ 
ing any property insurable under this scheme against loss or damage as 
a result of emergency risks or for inmimismg any such loss or damage and 
may without prejudice to the savd regulations issue any general or special 
order, to all factories generally or to any particular factory as it may think 
fit for the purposes aforesaid 

(2) Any order issued under sub-paragraph (1) may require the owner 
or occupier of a factory in respect of which any payment towards the restora¬ 
tion of property has been made under this scheme to reconstruct the factory 
or to alter the premises thereof m such manner as to avoid or minimise the 
consequences of any future emergency risks or to provide for such safety or 
precautionary measures as may reasonably be necessary, or if it is considered 
expedient or necessary so to do, to remove the factory or the premises, as the 
case may be, to any other site 

(3) Every owner or occupier shall comply with the requirements of any 
regulations or orders made m this behalf 

(4) Where the Central Government requires the owner or occupier of 
the factory to remove the factory or the premises to any other site as provided 
for m sub-paragraph (2), the Central Government shall pay to such owner or 
occupier the cost of removal of the factory or the premises and the cost oi 
replacement of any property for which compensation may not be otherwise 
payable but which may be lost or damaged as a result of removal, on the 
receipt of a claim from the owner or occupier, and the procedure prescribed 
m paragraph 18 shall be followed, as far as practicable, m relation to the 
verification and payment of any such claim 

20 Persons authorised for certain ^L^dses^of Act—"The 

Central Government may authorise any person urmcfj^ction 8 of the Act to 
obtain any information and to do any other thmg’as provided for in the 
said section, and every person who is liable to lake out, or who has taken 


138 
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out, a policy of insurance under this scheme shall at all times provide and 
cause to be provided all reasonable facilities to the person -o authonsed, for 
enabling him to discharge his duties m pursuance of or m relation to this 
scheme 

21 Publication of accounts —An account of all sums received into 
and paid out of the Emergency Risks (Factories) Insurance Fund ihall be 
prepared m the form set forth in the Sixth Schedule and shall be published 
annually 

22 Interpretation —If any doubt arises m regard to the interpretation 
of any provisions of this scheme, the matter should be referred to the Central 
Government whose decision thereon shall be final 


THE FIRST SCHEDULE 
(See paragraph 6) 

PART A 

FORM OF application 
Government of India 

LMERGENGY RISKS (PACTORIES) INSURANCE ACT, 1962 
(63 of 1962) 

Applteatton for xnsurcnce of property insurable under the Act 
Pfo 

1 Applicant's name 

2 Address 

3 Business 

4 Description and situation of the premises 

5 Arc the premises a factory as defined m section 2 (ot) of the Factorici 

Act, ms ’ 

6 If not, and if they arc m course of construction, will ^ 

when completed ^ 

7 Date on which property lobe insured became insurable 

8 What IS the nature of your interest m the property to be miurcd 

9 If you arc the occupier of the factory within the nicaaing of sec 

2(n) of the Factories Act but do not own the property, the 
mg should be answered 

(0 Name and address of owner 

(o') Have )ou been rcouested by the owner to elfeci this insuf^ticc 
his behalf^ 
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(«i) If not, arc you aware whether the owner i» also applying for 
insurance ? 

10 Description of property to be iniurcd 

n Arc the Buildings, Plant. Machinery and Materials of the pro¬ 
perly to be insured, insured against Fire, Accident or Marine 
Risks ^ 

12 If so, state (a) Name of insurer 
(6) Total sum insured on— 

(i) the Building, Rs 

(ti) the Plant, Machinery and Materials, Rs 

Total Rs 

13 Insurable value, that is to say, the value after making allowance for 

depreciation on the date of this application, of— 

(a) the Buildings, Rs 

(&) the Plant, Machinery and Materials, Rs 


Total Rs 

14 Tn the case of works in course of construction what is the estimated 
value on the last day of the quarur m which the insurance ii 
effected, of—- 

(a) the Buildings, Rs 

(p) the Plant, Machinery and Materials, Rs 


Total Rs 

Noth —Separate amounts roust be declared as between (a) and 
(6) in answer to questions 13 and 14 but separate 
amounts need not be declared against each block In 
the event of a claim, however, the claimant may be 
called upon to show in detail how the valuation has 
been made up 

15 (i) Has any other person any insurable interest in the property to 

be insured ? 

(«) If so, give particulars 

16 Date from which insurance is to commence 

I/We warrant that the above statement and particulars are true and 
I/we request you to effect Emergency Risks (Taclories) Insurance on iny/our 
behalf With the Government of India jjj terms of the standard policy which 
I/wc agree to accept 

J/We further agree that this application shall be the basis of the 
act between the President and myself/ounelvcs. 
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6 Ainounis insured by lUc previous poliuics on— 

(a) the Buddings, Rs 

it) the Plant, Machinery and Nfaterials, Rs 

Total Rs 

7 Description of the property to be insured 

8 Additional amounts for which insurance is to be eflected on—' 

(o) the Building!, Rs 

{t) the Plant, Machinery and Materials, Rs 

Total Rs 

9 Reasons for making this application 

10, (0 Has any other person my insurable interest in the property to 
be insured ? 

(»0 so, give particulars 

1 1 Date from which insurance is to commence 

]/\Ve warrant that the above statement and particulars are true and 
I/vve request you to effect Emeriiejicy Risks (J-actoncs) Jnsurance on my/our 
behalf with the Government of India m terms of the standard policy which 
I/wc agree to accept 

J/We further agree that this application shall be the basis of the con 
tract between the President and myself/ourselves 

I/Wc enclose chalan dated for Rs jiaid mio 

’^State Bank of India 

*The 1 rcasury 

^Reserve Bank of India 

at 


Date 

•Signature of applicant 

(*S r,ke out whichever ii m applicable) 

ACKNOWLEDGMENT 

EMERGENCY RISKS (tACTORTES) INSURANCE ACT, 1962 
(63 of 1962) 

Received from application number dated along 

With cbalan dated for Rs paid into 

*The Treasury 
♦Reserve Bank of India 
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*Statc Dank of India 
at 
Date 

Stgnaturt of authorised repmtnicDxt 
of Covtrmtat Jfnii 

nke out whichever is inapplicable ) 

SECOND SCHEDULE 
(5m paragraph 13) 

Govcrament of India 

EMERGENCY RISKS (FACTORIES) INSURANCE ACT, 1962 
(63 of 1962) 

Policy No 
Supplementary to 
Fohcy No 

PoU^ of InsuTonee m rsspeet ojpropertus murabU under the Ad 

This 1‘olicy and the specification hereto (which forms an integral part 
of/this Policy) shall be read together as one contract, and the words ana 
expressions to which specific meanings have been attached m the Spccinca 
tion shall bear those meanings wherever they may appear 

The Specification 

The President Tht Pristdinl of loito 

The Government Agent 

The Insured 

Address 

The Insured^S business 
The property insured 

Description and situation of property insured 
Sum for which insured 
(a) Buildings, Rs 

(i) Plant, Machinery and Materials, Rs 

Total Rs 

y'/ 
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P eriod of Insurance 

Prom the day of 19 

to the day of 19 

Premium 

r*The Treasury 

Paid into j *Reserve Bank of India 
[*State Bank of India 

on the day of 19 at , 

(^Suike out whichever is inapplicable ) 

Whereas the Insured has made and forwarded to the Government 
Agent a signed application for insurance* which application he has agreed 
shall be the basis of this Policy and has paid the amount of premium 
named above 

Now this Policy witnesseih that in consideration of the Insured paying 
to the President the said premium, the President agrees (subject to the 
conditions contained herein, which conditions shall, or so far as the nature 
of them respectively will permit, be deemed to be conditions precedent to 
the right of the Insured to recover hereunder), that if during the period of 
insurance stated above the property insured or any part of such properly 
shall suffer any loss or damage, being loss or damage caused by any act 
comprised in the expression ‘'Emergency Risks” as defined for the time being 
m the Emcigency Risks (Factories) Insurance Act, 1962 (63 of 1962), herein 
after referred to as "the Act”, the President will indemnify the Insured 
against diminution m value caused by that loss or damage to the extent pro¬ 
vided by or under the Act 

In Witness whereof I, being duly authorised m that behalf, have hereto 
set my hand for and on behalf of the President 

Signed for and on behalf of the President this day 

of 19 

CONDITIONS 

1 The President shall be under no liability under any policy of 

insurance to which these conditions apply (hereinafter referred to as 

“the policy”) if and in so far as the Insured is not entitled to be insured Jor 
the sum thereby insured in respect of the property insured under the Act 

2 The liability of the President under the policy shall not exceed m 

the aggregate eighty per cent of the sum thereby insured, and after the 

happening of any loss or damage, the sum insured by the policy shall be 
deemed to be reduced by the amount of that loss or damage, and thereupon 
the liability of the President -ball be limited to eighty per cent of the 
reduced sum 

3 The Insured 'hall bear, m respect of each claim, twenty percent 
oi the loss or damage 
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at the t!m^ ^ i lhaa (a) the total value of the prop rty 

the f ^ or (6) the total value of th- proprlyo! 

hp rnn?M . msufance whichever is less the Insured shall 

npr ren J nf ?''V^ insurer for the excess as well as for twenty 

tion of the 1 ^ insured for the purpo.c of his bearing a rateable p^opo^ 


If at the time of the happening of any loss or damage there be 
insurance effected by or on behalf of the Insured covering any 
ol the property suffering that loss or damage against emergency risks, the 
liability of the President under the policy shall be limited to eighty percent 
of Its rateable proportion of such loss or damage 

6 The Insured shall at the request and expense of the President do 
and concur m doing and permit to be done all such acts and things as may 
be reasonably required by the President for the purpose of enforcing any 
rights and remedies to which the President is or would become entitled or 
subrogated upon paying for or making good any damage, whether such 
acts and things shall be required before or after that indemnification by the 
President 

^ On the happening of any loss or damage, the Insured shall fott^ 
with give notice thereof in writing to the Government agent, and shall 
Within ten days after such loss or damage, or such further time as the 
Government agent may m writing allow, at his own expense deliver to the 
Government agent a claim m writing coatainine as particular an account 
as may be reasonably practicable of the several articles or portions of the 
property suffering that loss or damage and of the amount of such loi* of 
damage having regard to their value on the basis ot the values and pric«‘ 
prevailing on the date of the commencement of the insurance or on the 
date on which the damage or loss occurred whichever is less together wit 
details of the interest of any person other than the Insured in the property 
Insured and details of any other insurances on the property insured ffic 
insured shall also give to the Government Agent all such proofs an 
information with respect to the claim as may reasonably be require- 
together with (if demanded) a declaration verified by an affidavit, or the 
truth ol the claim and of any matters connected therewith No claim im®' 
the policy shall be payable, unless the terms of this condition have been 
complied with 

8 If the claim be m any respect fraudulent, or if any fraudulcoj 
means or devices be used by the Insured or anyone acting on his bchali 
to obtain any benefit under this policy, or if any loss or damage be occasioneo 
by the wilful act or with the connivance of the Insured, all benefits under 
the policy shall be forfeited 

Provided that the benefits under the policy shall not be forfeited even 
though the loss or damage is occasioned by the wilful act and with tflc 
connivance of the Insured, where the wilful act is done under orders ol 
proper authority, or where the Insured permits certain measures to be taken 
under orders of proper authority, and if any question arises as to whether 
any act of the kind mentioned above has been taken under proper autborit)^ 
the Central Government shall decide the matter and such decision shall be 
final and fully binding on the Insured 

9 On the happening of any loss or damage, m respect of 

n claim is or may be made under the policy, the Go/.rnment Agro' 
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and every person authorised by the Government agent may, without 
thereby incurring any liability and without diminishing the right of the 
President to rely upon any conditions of the policy, enter, take or keep 
possession of the building or premises where the loss or damage has happened, 
a nd may take possession of or require to be delivered to them any of the 
property insured, and may keep possession of and deal with such property for 
all reasonable purposes and in any reasonable manner This condition shall 
be evidence of the leave and licence of the insured to the President so to do 
If the insured or anyone acting on his behalf shall not comply with the 
requirements of the President, or shall hinder or obstruct the President or any 
person acting on his behalf m doing any of the abovcmcntioned acts, then 
all benefits under this policy shall be forfeited The insured shall not inaany 
ease be entitled to abandon any property to the President, whether t ken 
possession of by the President or not 

10 No refund of premium shall be allowed m respect of the policy 
except as provided by or under the Em'^rgency Risks (Factories) Insurance 
Act, 1962 (63 of 1962) 

11 In the event of a transfer of interest, this policy may be assigned 
but such assignment shall not take effect until notice of assignment has becu 
given to the President 

12 The insured shall at all times take due precautions for the safety 
of the property insured having regard to the nature thereof, and m particular, 
if at any time any property insured sustains damage due to emergency risks, 
the insured shall take all reasonable steps to preserve the property insured 
from damage or further damage, as the case may be 

13 If m his application for the insurance effected by the policy, the 
insured shall have intentionally made a material mis statement as to the 
value of the properly insured, all benefits under the policy shall be forfeited 

14 If the insured shall fail to comply with any regulations or instruc- 
lions made or issued under the authority of the Central Government for 
safeguarding the goods against loss or damage from emergency risks, all 
benefits under the policy shall be forfeited 

15 The amount which the insured may provide for depreciation and 
which may be entered in the annual accounts of the insured shall not be 
taken as final and conclusive as against either the President or insured m 
settling any loss or damage which may occur 

16 If the President elects to pay eighty per cent of the cost of restoring 

any property insured, the insured shall at his own expense produce and give 
to the President all such plans, documents, books and information as the 
President may reasonably require The President shall not be bound to Pay 
the cost of exact or complete restoration but only of such restoration as 
circumstances permit and as is reasonably sufficient and shall not in any 
case be bound to expend in respect of the property insured more than eighty 
per cent of the sum insured thereon ^ ^ 

17 If the President elects to pay eight per cent of the cost of restorme 
the property lasured, the Insured shall, if so required by the President 
reconstruct the factory or remove the factory to and reconstruct it m such 

13S 
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6 Where an awcssmenl and determmaliou have been made against 
more persons than one ux respect oflhcs'imc property, every i^crson prefetr 
mg an appeal shall do so separ alcl^ and m hU own name 

7 An appeal under paragraph 5 or 6 above shall contain all material 
statements and arguments relied on by the appellant, shall be accompanied 
by a copy of the noiiwc of demand served ujion the appellant, and shall be 
pref^erred through the authority against whose order the peal is preferred 

8 The appellate autho rity shall consider^ 

(«s) whether the facts on which the notice of demand was based have 
been established, and 

{b) whether the sum determined as payable it excessive, adequate or 
inadequate, 

and after such consideration shall jasi such order as it thmLs proper But no 
order enhancing the amount determined aa pa>able by the appellant, snail be 
passed without first communicating to him the grounds on which such order is 
proposed to be passed and giving mm an opportunity to show cause against the 
same 


9 The appellant shall have ng ht to appear m person or to be represent 
cd before the app-Uatc authority 

lOURTK SCHEDULE 
(Su Paragraph 13) 

Governmeot of India 

emergency risks (EACTORlEb) INSURANCE ACT. 1962 (63 of 1962) 
Stalmtnt of dams andsr ths A(t 


Through 


Government Agent 
at , 

I/Wc of (address) . do hereby 

solemnly declare that on or about O’clock 

a m/p TO Indian Standard Time on the day of 19 

property which was insured under the policy or policies detailed m Schedule A 
annexed hereto, were destroyed or damaged by an act comprised’in the 
expression “Emergency Risks” as defined by the Emergency Risks (l-actorics) 
Insurance Act, I9b2 (63 of 1962) The actual details of the Act (manner in 
which the damage occurred) arc given below 


l/Wc further solemnly declare that at the time of the said loss or damage 
the actual value of the property as described in the said policy or policies 
amounted to Rs as more parncularily set forth in the 

a^cxed Schedule B, and that apart from mysclf/coutscWcs no person other 
, has any interest m the said property, 
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s“banbrcompensSe5’forS®Mst’''f''“ ‘b' “‘“"i 

affcctedby the loss or damage ^ ««"°vmg such part of the property aoi 


of the msurJd*^ following condition, may be included in the policy at the request 


“It IS hereby agreed and declared that shall, 

® their lotercst in the property insured, be entitled jointly with 

the insured to the rights hereby granted to the insured, but not so as to grant 
policy’^ fmther or greater rights than those of the Insured under this 


THIRD SCHEDULE 

{Sst Paragraph 18 ) 


Where any officer authorised m this behalf by the Central Government 
has reason to believe that owner or occupier of any property insurable under 

the Act Situated within the area which he is authorised to act, has failed to 

insure as, or to the full amount, required by the Act or the sebetne, of havmg 
applied fnr a policy of insurance under the Act or the scheme, basfajlw*® 
pay any premium payable under the Act withm seven days of the 
commencemeot of the policy as stated in the application, and has tacrow 
evaded payment by way of premium of any money which he would have ha 
to pay but for such failure, the officer may serve on such owner or occupmi^ , 
persen a notice requiring him (i) to show cause on a date and at the time we 
place specified in this behalf why he failed to insure the property as, or to tec 
lull amount, required by the Act and further («) to produce before the oinc 
on Such date any document or other evidence in support of his case 


2 Upon cause being shown and after giving the defaulter an 
of bcuig heard in support of the cause, the Officer shall assess the insurao 

value of the properly and shall determine on the basis of such assessments 

amount of premium, if any, payment of which has been evaded by inc « 
faulter In doing so, the Officer shall take into consideration such 
as he may have received m accordance with section 8 after giving the deiaUK 
an opportunity to explain the same 


3 If an owner or occupier fails to show cause against a notice iS5uc^ 
paragraph I of this Schedule, the Officer shall assess the insurable value of 
property on the strength of such materials as may be available tohim wo 
shall detcrinmc on the basis of such assessment, the amount of premium 
ment of which has been evaded by the defaulter 

4 When any sum has been determined in accordance with 

or paragraph 3 of this Schedule, the Officer shall send to the defaulter a 
of ins recorded assessment and determination, duly certified by b«m, , 
erve on him a nonce of demand specifying (0 the amount payable by him'^jJ 
the date withm which u shall be paid and (iii) the treasury mio which it 
be paid ' 

5 Any person against whom an assessment and a determination ^ 

ocenmadr in accordance with paragraph 2 or paragraph 3 ofthi»Scnc 
may apt*al to the Covcmmcnt of India m the Ministry of Finance, . 
mcni of Lcoiiomic Atfairs. within thirty davs of the date of receipt 
notice of demand ' 
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6 Where an •iMcssmem and delemmation have been nude agaimi 
more persons than one m resixet of the same propertj, every i^crson prcfcr^ 
mg an appeal shall do so separately and m hts own name 

7 An appeal under paragraph 5 or 6 above shall contain all material 
statetnems and ar|;,uments rehed on by the sppcllantf shall be accompanied 
by a copy of the notice of demand served upon the appellant, and shall be 
preferred through the authority against whose order the at^pcal is preferred 

8 The appellate aulho rity shall consider*— 

(e) whi^thcr the facts on which the notice of demand was based have 
been established, and 

(&) whether the sum determined as payable n excessive, adequate or 
inadequate, 

and after such consideration shall pass such order as u thinks proper But no 
order enhancing the amount determined as pa\ablc by the apjclJant, suall be 
passed without first communtcatme to him the grounds on which such order is 
proposed to be passed and giving him an opportunity to show cause against the 
same 


9 The appellant shall have ng hi to appear m person or to be represent 
ed before the appellate authority 

FOURTH SCHEDULE 
(5(« Paragraph Id) 

Govcrnrocxit o( India 

EMERGE^CY RISKS (FAGTORlEb) INSURANCE ACT. 1962 (63 of 1962) 
Slattmtnl of tl<tuns uaJtr th$ A(t 


Through * 

Government Agent 
at 

I/Wc of (address) do hereby 

solemnly declare that on or about O’clock 

a m/p m Indian Standard Time on the dav of 19 

property which was insured under the policy or policies detailed in Schedule A 
annexed hereto, were destroyed or damaged by an act comprised^in the 
expression “Emergency Risks” as defined by the Emergency Risks (lactones) 
Insurance Act, I9b2 (63 of 1962) The actual details of the Act (manner m 
which the damage occurred) arc given below 


I/Wc further solemnly declare that at the time of the said loss or damage 
the actual value of the property as described in the said policy or policies 
amounted to Rs as more paruculanly set forth m the 

^exed Schedule B, and that apart from royself/courselves no person other 
has any mtcrest ip the said property, 
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Assessor's Certificate 

1/Wc being Assessor/s duly appointed under para 

graph 18 (2) of the Emergency Risks (Factones) Insurance Scheme ccrufy that 
from a careful examination carried out by mc/us of the scene of the loss or 
damage and from the production of books, documents, invoices and other 
evidence have satisfied myself/ourselves that the property was fully insured 
at the time of the loss or damage, and that the statement of claims detailed 
herein, (*and m our report attached) is a true and proper statement of the 
actual loss as the direct result of Emergency Risks only 
Time taken on assessment 
Fee Rs 

Signature of Loss Assessor 

Address 

Date 

RECOMMENDATION OI- GOVERNMENT AGENT 
We certify that the claim detailed in this Statement of Claims was 
received by us m accordance with Condition 7 of the Insurance Policy, that 
the btalement of insurances in force contained m Schedule A is a correct 
statement, that we have investigated the claimant’s title, and we recommend 
that (^except as stated in the attached report) the sum of Rupees be 

paid m full and 6nal settlement of the loss, (tt) and (<») that the sum 

of Rs be paid to the Assessor m respect of his fee and expenses 

Signature of Government 

Agent 

Date 

GOVERNMENT ORDERS FOR DISPOSAL 


_ *Delctcand initial deletion if no sepaiaic report 

fifth SCHEDULE 

{See paragraph 18) 

, Governmetst of 

EMERGENCE RISKS (FACTORIES) INSURANCE ACT, 1962 
(63 011962) 

, Receipt of Claims 

Loss No 

Received this day of 19 . from the 

Government of India the sum of Rupees in full discharge of 

claims as the mstalnicnt of the claim upon them under 

the Pohcy/Pohcies No/Nos issued under the 

Emergency Risks (Factories) Insurance Act, 1962 (63 of 1962), for loss or 
aatnage, arising from Emers-ncy Risks as defined m the said Act, which 
occurred on the day of 19 i m consequence of 

^bich the amount insured by this policy is reduced to the extent of 


Signature of Claimant 


Stamp 





The Et^ERGENCY RISKS (FACTORIES) INSURANCE ACT llll 

seventh schedule 

{See Paragraph 6) 

FORM 1 

Transfer of Policy from owner to owner 

emergency risks (FACTORIES) INSURANCE ACT, 1962 
(63 of 1962) 

Notice of assignment to be completed m triplicate and seat for rcgistra 
tion to the Government Agent 

Policy No 
BuiUmga Rs 
Machinery/ 

Plant/Material Rs 
Total Rs 

Description and situation of property 

I/Wc do hereby assign all my/our rights, tale and interest in the above- 
mentioned policy and all benefits thereunder to 

Dated this day of 19 

(Signature of Assignor) 
Assignee 
Assignees 

I/VVc m accepting the above assign 

mcni agree that the application form referred to m the policy as forming 
the basis thereof shall continue to form the basis of the policy 

Witness to Signature (Signature of assignee) 

Registered m the Office books of the Government Agent at this 
day of 

(Signature of G overnment Agent) 

—In registering the assignment, the President IS not to be under¬ 
stood to express any opinion as to the validity or otherwise 
of the Deed or Deeds of which he receives notice 

The original of this form is to be returned to the Assignee 

The duplicate of this form is to be sent to the Accounts 
Officer concerned 


The triplicate of this form is to be retained by Government Agent 



no 


LAW OF INSURANCE 
SIXTH SCHEDULE 


(St$ Paragraph 21) 

Account of sums rtcctvtd tnto and paid out of ths ''Emtrgtrcj Risks {Fctlortti) 
Insurance Fund" durtag the jesr ending 19 

Arrount Progress Amount Progress 

of receipts of expen 

up to the ditureup 

end of to the 

cad of 

Rs P Ri P Rs P Rs P 


Receiptt 

I Insurance premiums 


2 Advances from the 
Consolidated Fund 
of India under sec 
tion 7 (3) 


3 Miscellaneous receipts 


Expenditure 

1 Remuneration and 

expenses of Govern¬ 
ment Agent and cost 
of forms 

2 Payments of liabh 

ties under the 
Emergency Risks 
(Factories) Insurance 
Scheme and remune¬ 
ration and expenses 
of Loss Assessors 
appointed under the 
Scheme 

3 Payment under sec 

tion 10 where a 
factory is required 
to be removed to 
and reconstructed 
in another locality 

4 Refund of premium 

under section 16 or 
under paragraph 15 
of the Scheme 

5 Repayments of ad 

Vances made under 
section 7 (3) 

6 Miscellaneous expen¬ 

diture (showing de-^ 
tailst if necessary) 

7 Sums disposed of in 

accordance with 
section 7 (4) 


Total 


Total 


'THE emergency RISKS (FACTORIES) INSURANCE ACT llll 
seventh SCHEDULE 
{See Paragraph 6) 

FORM 1 

Transfer of Policy from owner to owner 

EMERGENCY RISKS (FACTORIES) INSURANCE ACT, 1962 
(63 of 1962) 

Notice of assignment to be completed m triplicate and sent for registra 
tion to the Government Agent 

Policy No , 

Buildings Rs 

Machinery/ 

Vlant/Matctial Rs 

Total Rs 

Description and situation of property 

1/Wc do hereby assign all my/our rights, title and interest m the above- 
mentioned policy and all benefits thereunder to 

Dated this day of 19 

(Signature of Assignor) 
Assignee 
Assignees 

]/We in accepting the above assign 

ment agree that the application form referred to m the policy as forming 
the basis thereof shall continue to form the basis of the policy 

Witness to Signature (Signature of assignee) 

Registered in the Office books of the Government Agent at this 
day of 

(Signature of G overnment Agent) 

/Tots—In rcgistenng the assignment, the President IS not to be under¬ 
stood to express any opinion as to the validity or otherwise 
of the Deed or Deeds of which he receives notice 

The original of this form is to be returned to the Assignee 

The duplicate of this form is to be sent to the Accounts 
Officer concerned 


The triplicate of this form is to be retained by Government Agent 
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Change of Occupier 


EMERGENCY RISKS (lACTORJES) INSURANCE ACT, 1962 
(63 of 1962) 


Notice of change of occupier to be completed in triplicate and sent 
for registration to the Government Agent 

Policy No 
Buildings Rs 
Machmery/Plant 
/Materials Rs 
Total _Rs 

Description and situation of property 
Name and address of owner 


I/We do hereby assign all our right to act as Agent of the 0«vncf 
m the matter of maintaining the above polry in force, to the Occupier 
namely 

Dated this day of 19 

Witness to signature (Signature of Occupier) 

1/We being the new Occupier/Occupiers in accepting the above assign 
ment agree that the application form referred to m the policy as forming 
the basis thereof shall continue to form tnc basis of the Policy 

Witness to signature (Signature of new Occupier) 

Registered in the office books tf the Government Agent at 
this day of 19 

(Signature of Government Agent) 

J<lote —>10 registering the assignment the President is not to be under 
stood to express any opinion as to the validity or otherwise of 
the Deed or Deeds of which he receives notice After registra 
tion, the original of this form must be sent to the new Occupiers 
the duplicate to the Accounts Officer concerned and the triph 
cate retained by the Government Agent 


NOTIFICATIONS 

under 

EMERGENCY RISKS (FACTORIES) INSURANCE ACT 

No 1 

S O 3947—In exercise of the powers conferred by section 17 of the 
Fmergcncy Risks (Factories) Insurance Act 1962 (63 of 1962) the Central 

Government hereby declares that the provisions of *he said Act and of the 
scheme made thereunder shall apply to the insurt"g against emergency risks 
iiwh ctTcct from the first day of January. 1963, of 
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mp nil THE EMERGENCY RISKS (FACTORIES) 

INSURANCE SCHEME 

(o) the plant and machinery, whether above or below ground, apper¬ 
taining to mines as defined m the Mines Act, 1952 (35 of 
1952), building appertaining to mines and wuhin a radius 
of two miles from the mme excavation and m relation to such 
plant, machinery, buildings and materials above ground as 
would, if the mine were a factory, be included in the term 
‘property insurable under the said Act *, 

(6) derricks, drills and rigs group gathering station and storage tank 
of oil mines, plant and machinery required for pumping, refin¬ 
ing or processing any m4neral oil, and pipe lines , 

(<) the whole of the distribution systems of gas supply under¬ 
takings , 

(<0 the whole of the distribution and transmission systems, sub 
stations, switch houses and transformer houses of electric 
supply undertakings , 

(«) the whole of the sluice houses, valve houses, water pipe lines, 
penstocks and other plant and machinery pertaining to the 
intake of hydraulic power of hydro-electric supply under* 
takings, 

(/) standing tea crops in any garden belonging to the owner of any 
factory , in tne same manner as they apply to property insur¬ 
able under the said Act which appertains to a factory 

^ 2 (1) For the purposes of the application of the Emergency Risks 

actoricsj Insurance Scheme, in relation to the property insurable under 
em (»' of paragraph 1 the insurable value of the said property shall be 
ccrtainrd m the following manner, namely,— 

(a) the average annual sale-proceeds of cured and processed tea sold 
from a garden during the three accounting years immediately 
preceding the date on which the growing tea crop m that 
garden first becomes insurable under the scheme shall be 
ascertained and from the said average annual sale-proceeds 
deductions shall be made, firstly, on account of profits on 
sale, at an amount equivalent to five per <^nt of the ascertained 
average annual sale-proceeds, and secondly, on account of 
the average annual expenditure attributable to curing, pro¬ 
cessing, transport, handling and sales, at an amount equiva 
lent to the average annual rreurnng expenditure of the garden 
during the said three years ascertained from the income and 
expenditure account, or, if no such account is maintained, 
from the profit and loss account (after excluding from such 
average annual recurring expenditure any expenditure on 
account of fertilisers, labour, establishment or any other 
expenditure connected with or arising out of agricultural 
operations), 

(^) the balance of the sale proceeds as arrived at m accordance with 
the provisions of clause (a) shall be treated as the annual 
value of the standing tea crop m the garden and the sard 
annual value shall be insurable undef the scheme, 

Ho 
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(c) the annual value of the standing tea crop m a garden as arrived 

at m accordance with the provisions of clause (i) shall be 
deemed, without any reference to the stage or degree of 
growth of the crop at any lime, but subject to the provisions 
of clause (d), to be the insurable value thereof at all periods 
from the date of commencement of agricultural operations 
m the garden m any season to the date on which the plucking 
of tea in that garden is completed m that season, the 
dates aforesaid being certified m every season for the 
purposes of this scheme by the person who is liable to insure 
the crop, 

(d) the owner of any tea garden shall, when he first becomes liable 

to insure the standing crop m that garden and at the commen 
cement of any quarter during which any insurance policy 
issued under this scheme is in force thcrcaficr, ascertain as 
nearly as may be in accordance with the principles set out 
m clauses (a) and (6), the value of the crop, which having 
been plucked is liable to or can be insured under the 
Emergency Risks (Goods) Insurance Scheme, and thcreui»n, 
the insurable value of the growing lea crop m that garden 
shall be reduced accordingly 

(2) If any doubt arises whether the insurable value of the standing 
tea crop m any garden has been correctly computed m accordance vsith the 
principles set out m subparagraph (1), the matter shall be referred to the 
Chairman, Tea Board, whose decision thereon shall be final 

3 In the application of the Emergency Risks (Factories) Insurance 
Scheme to the undertakings mentioned in paragraph 1, including the 
mentioned at icem (/) thereof, the Government agent may make such verbal 
or consequential modifications, not derogating from the substance thereof, 
m the relevant documents as may be necessary or expedient for the purpose 
of adapting those forms or documents to the requirements of the said 
undertakings 

V [No F 112(20) INS/ 1 / 62 ] 


No 2 

S O 3948 —In exercise of the powers conferred by section I8, read 
with sub-section (6) of section 3, of the Emergency Risks (Factories) Insurance 
Act, 1962 (63 of 1962) (hereinafter referred to as the "Act”), the Central 
Government hereby directs that the provisions of the Act and of the 
Emergency Risks (Factories) Insurance Scheme made thereunder (heremaftcr 
referred to as the ‘ Scheme* ) shall with effect from the first day of January, 
1963, extend and apply in the same manner as they apply to the insurance 
of property insurable under the Act in relation to a factory, to the insurance 
against emergency risks of inland vessels (including the hull, machinery and 
fitting thereof, and fuel and stores earned therein for the use of the vessel 
or the crew), being the property of any trading corporation or of a ly 
of Port Trustees or Commissioners or of any other person, to the extent 
that such vessels are not for the time being property insurable under the 
Ac; and the scheme or goods insurable under” the Emergency Risks (Goods! 
Insurance Act 1962 (62 cf 1962), and the scheme made thereunder, and the 
Central Government hereby further directs that the Scheme m its application 
to inland vessel shall be modified as follows 
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INSURANCE SCHEME 
Madijiidtuns 

In llie Scheme— 

(i) Paragraph 5 shall be omitted 

(n) For clause (6) of paragraph 7, the following clause shall be 
substituted? namely?— 

"(i) The hull, machinery and fittings of inland vessels, which 
are part of the property to be insured under the Scheme 
shall be valued as part of a serviceable vessel and not 
as scrap “ 

(ill) For sub-paragraph (1) of paragraph ll, the following sub- 
paragraph shall be substituted, namely,— 

”(1) Every policy shall be m respect of all inland vessels 
insurable under the Act (including hull, machinery and 
fittings thereof, and fuel and stores carried therein for 
the use of the vessel or the crew) belonging to a single 
trading corporation or to a body of Port Trustees or 
Commissioners or other person specified by the Central 
Government under section 18 '* 

(w) In the First Schedule, in the forms of application for an original 
or a supplementary policy, for the entry “Desenpuon of 
property to be insured”, the following entry shall be substi- 
_ _luted, namely,— 


Description of property to be insured 


2 3 4 


T* Registered Description (a) (4) (0 

item No No Name of vessel and Value of vessel Value of fuel Total 
or^farkof purpose for including the and stores for value of 
Identity which used machinery and the use of the (c) and (4) 
fittings (if any) crew 


Rs Rs Rs 


C'^) In the form of policy set out in the Second Schedule, for the 
entry “Description and situation of the property insured”, 
the entry “Description of property insured,** shall be substi¬ 
tuted and under the said entry, the column headings under 
the heading “Description of property to be insured** m the 
form of application for the issue of a policy, as they appear 
m the First Schedule, shall be inserted 


me 
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AM 

set out ,u the Second ISe,1ot.hremr^:''' 


“(«*) Buildicg ^ 

(*) Plant, Machinery and Materials 
Total Rs 


Rs 


namefjr^^*^*^ occur, the following entries shall be substituted, 

(a) Inl^d Vessels (including the hull, machinery?"'^ 

fittings thereof) Rs ^ 


(^) Fuel and Stores for the 
use of the crew 

Tota IRs 


Rs 


^ ^ "Conditions” set forth m t 

end Schedule, the following shall be added, nanieiy.- 

iiwure^ “ore than one, of the Schedule of proper 

Suion ^ separately subject to tb 

^ Schedulc*^for^ih^^ ‘‘Conditions'* set forth in the Secon 
loss or d'amV building or premises where tb 

^ ^ *^Schcdu”c *^shall *b' S'* forth lh= Scconr 

rcnu.bcrcdt'i.nSu.ori"'"' ” 


[No F I12(I1WNS/I/o2J 



appendix IV 

THE EMERGENCY RISKS (GOODS) INSURANCE ACT, 1962^ 

(No 62 of 1962) 

ll9th December, 1962] 

An Act to make certain provistons for the insurance of goods m India against 
damage by enemy action during the period of emergency 

Bb It enacted by Parliament in the Thirteenth Year of the Republic 
of India as follows 


CHAPTER I 


PRELIMINARY 


1 Short title, extent and duration—(1) This Act may be called 
the Emergency Risks (Goods) Insurance Act, 1962 

(2) It extends to the whole of India 

(3) It shall remain m force during the period of operation of the 
Proclamation of Emergenej issued on the 26th October, 1962 and for such 
hirther period as the Central Government may, by notification m the official 
vazette, declare to be the period of emergency for the purposes of this Act, 
but Its expiry shall not atfcct anything done or omitted to be done before 
such expiry and section 6 of the General Clauses Act, 1897, shall apply upon 
the expiry of this Act as if it bad been repealed by a Central Act 

2 Definitions —In this Act, unless the context otherwise requires,— 
(c) “enemy” means— 

(») any person or country committing external aggression against 
India, 


0*1-any person belonging to a country committing such aggression , 

(ut) such other country as may be declared by the Central Govern¬ 
ment to be assisting the country committing such aggression , 

(tp) any person belonging to such other country , 

(^) “goods” means any materials, commodities or articles and 
includes materials, commodities or articles used in or for the 
construction of any ship up to the time at which the ship after 
construction is launched, 


(*) “Scheme” means the Emergency Risks (Goods) Insurance 
made under this Act, 


:3eneme 






, —' catne julo farce oa , * 

E o Part II Section 3 (n). datfll 28-12 1962, 


1 I 1953 nit ootificatioa No SO 3951, publuhed lo the 
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((^} “seller of goods” tacltidcs a seller of goods acting as an agent > 

(«) “supplier of goods” means a person carrying on a business m the 
course of winch he supplies goods for the purpose of, or la 
pursuance of, contracts made by him for work, labour and 
materials« 

(/) "emergency risks” means such risks arising from— 

(i) action taken by an enemy or action taken m combating an 
enemy or in repelling an imagined attack by an enemy i 

(«) any explosion or fire which involves explosives or munitions 
or other dangerous things required for the purposes of defence 
against any action of an enemy and which happens or is 
caused by, through, or m connection with the manufacture, 
storage or transportation of any such explosives, munitions or 
other dangerous things # 

(til) measures taken under proper authority to avoid the spreading 
of, or otherwise to mitigate, the consequences of dairagc 
occurring (whether accidentally or not) as a direct result of 
any such action as is described in sub clause (t) or of any such 
explosion or 6re as is described in sub*clause (u), 

(to) precautionary or preparatory measures taken under proper 
authority with a view to prevenung or hindering the carrying 
out of any attack by an enemy, being measures involving n 
substantial degree of risk to property , 

(p) precautionary or preparatory measures involving the doing of 
work on land and taken under proper authority in any way lO 
anticipation of enemy action, b/^ing measures involving a 
substantial degree of risk to property , 

(pt) precautionary or preparatory measures taken under proper 
authoriiy with a view to denying facilities to an enemy, being 
•neasutes involving a substantial degree of damage to o 
diminution of value of property 


chapter II 

INSURANCE GOODS AND INSURANCE SCHtiME 

3 Goods insurable under the Act —(1) Subject to the provisions of 
this section, the following goods shall, m relation to any person carijingo^ 
business in India as a seller or supplier of goods of any description, be deem 
to be goods insurable under this Act, that is to say, all goods situated in 10 • 

or consigned from one place m India to another place uv India and in tran » 
being cither— 

(0 goods of that description, or 

(«) goods used as material Itorn which goods of that 

produced or as ingredients or component parts of goods oft 
description 
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Provided that no goods shall be deemed to be insurable under this Act— 


(а) m relation to any person, being the owner of the goods, who carries 

on business as a selUr of goods» unless they are owned by him 
with a view to being sold, or to being used as material for the 
production of goods to be sold, or as ingredients or component 
parts of goods to be sold , 

(б) m relation to any person, being the owner of the goods, who 

Carnes on business as a supplier of goods, unless they are owned 
by him with a view to being supplied for the purpose of, or m 
pursuance of, a contract made by him for work, labour and 
materials, or to being used as material for the production of 
goods to be supplied as aforesaid, or as ingredients or component 
pari* of goods to be supplied 


(2) The Central Government may, by nouficalion m the official Gaztite^ 
direct that goods of any description specified in the notification shall, notwith¬ 
standing anything contained in this section, be deemed not to be goods insur¬ 
able under this Act and a copy of such notification shall be laid after it has 
been made, on the table of each House of Parliament when such House is in 
session for a period of thirty days or for the duration of the session m, which it is 
laid, whichever period is less 

(3) Nothing m sub-section (U shall apply m relation to goods which ate 
owned by Government or in respect of which the Government is the seller or 
supplier 

Goods belonging to or sold or supplied by Government will not be msur» 
able Sub clause (2) also provides that goods which are not normally insur 
able or which were not insured for similar risks during the last war may be 
excluded from the list of goods insurable under the Scheme 

inthi^A Save in so far as is otherwise expressly provided 

fft- , 1 .^ goods shall, subject to the provisions of Ibis section, be deemed 

f purposes of this Act to be owned,— 

(o) if the property m the goods is for the time being vested m a person 
in relation to whom they are insurable under this Act, by that 
person, 

W if the properly m the goods is not so vested, by any person m rela¬ 
tion to whom the goods arc insurable under this Act and who 
18 for the lime being entitled, either unconditionally or conduiou- 
ally, to have the property m the goods vested iii him 

Provided that where— 


(0 any goods would, under the foregoing provisions of this section, be 
deemed to be owned by a person m N%hom the property therein 
is vested otherwise ihan m the course of a business earned on by 
him m India, or who is cnutlcd to have the properly therein 
vested m him otherwise than in the course of such a business, 
and 


C») any person carrying oc business in India is for the time being 
entitled to sell the goods as agent, ® 

goods shall be deemed to be owned by the last mentioned person. 
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(2) Where m the course of any business a ship is bcmi;, or has been, 
r‘'‘^'^ Contract, and the ship or any part thereof or any goods 
appropriated for the construction thereof— ' ° 


(а) ssould, apart from the provisions of this sub-section, have been 

cemeu lor ihc purposes of liiis Atl lo be ouned at any time by 
tne person from time to time carrying on the business, or 

(б) have at any time been accepted, m pursuance of a contract made 

ness person from time to time carrying on the busi 


would not, apart from the said provisions, 
‘ U P“« “> bt owned by the person front time to tune 

annJor,® J"' business, thc ship and any part thereof and any goods so 
appropriated as aforesaid shall, subject to the provisions of sub-section (3), be 
to "'•"Oh clause (a) of this sub section applies, to continue 

t by the person from time to time carrying on the business until 

the acceptance of the ship, m pursuance of thc consiract in question, by the 
f’' I?”' or has been, constructed, and m a ease to which 

Clause (6) of this sub section applies, to be owned by the person from time to 

n at all times between the acceptance referred to 

and the acceptance of thc ship as aforesaid by the pe«oa 
lor whom it is being, or has been, consiructcd-- 


“f »■;>> ’““on (2) shall apply in relation to the con 
nl'n°or° ‘^“'“'■act in the course of a business of part of a ship, not living 

part of a ship which IS being, or has been, constructed by the person from 

com.mct'”nor/sh“p~““'' ““ 


(а) wuh the substitution for references to a ship or refereners to 

part of a ship , 

(б) where the contract for thc part of thc ship is with the person 
for whom thc ship is being constructed, with the substitution 
for references to the acceptance of the ship under thc contract 
in question of references lo the acceptance of the ship under 
the contract for thc construction thereof, 

(«) where the contract for the part of the ship is with any other 
person, with the substitution for references to the acceptance 
ot the snip under the contract m question of references to thc 
acceptance of the part of thc ship under the contract for thc 
construction of thc part by the person for whom it is being, or 
has been, constructed 


(4) Where the person from time to time carrying on a business receives 
any money, under a policy issued m pursuance of the Scheme, ,n respect of 
t^he loss of or damage toashippartofaship or goods which are deemed to 
linn M K *’*'sttb-section t2) or sub section (3), the money 
shall be held by him on trust for the person who, apart from the provisions 
of those sub sections, would be deemed for the purposes of this Act to be the 

owner of the ship, part or goods, subject, however, to any ben or charge 

vvhich would otherwise be enforceable against thc ship part or goods and 
subject also to the right to retam oat of the money the amount of any expen 
ses reasonably incurred by the first mentioned person in making good any 
of the loss or damage which he is liable to make good ^ 


y 


U2l 


the emergency risks (GOODS) INSURANCE ACT 

5 Emergency Risks (Goods) Insurance Scheme—(1) The Central 
Government may, by notification m the Official Gazdt$, put mto operation 
a scheme to be called the Emergency Risks (Goods) Insurance Scherae> where 
by the Central Government undertakes in relation to persons carrying on 
business in India as sellers or suppliers of goods, the liability of insurance of 
such persons against emergency risks, to the extent provided by or under 
this Act, in respect of goods insurable under this Act which arc from time to 
time owned by such persons in the course of such business 

(2) The Scheme may also extend— 

(a) to the undertaking by the Central Government, in relation to 
any person carrying on business m India as seller or supplier 
of goods, of the liability of insuring such a person against 
emergency risks m respect of goods insurable under this Act 
which arc not owned by him but m which he has an interest 
arising in the course of that business , 

(i) without prejudice to the provisions of clause (u) of this sub-section, 
to the undertaking by the Central Government, in relation to 
a penon carrying on any business m India, of the liability 
of insuring such a person against emergency risks in respect 
of— 

(0 any goods situated m India which are m his possession, other¬ 
wise than under a hire-purchase agreement, for the purposes 
of that business, 

(w)‘any goods situated m India which arc subject to a mortgage, 
pledge or charge m his favour held by him m the course of 
that business, 

being m either case goods which are not owned by him but which 
are insurable under this Act in relation to the person by whom 
they arc owned , 

(0 to the undertaking by the Central Government, m relation to a 
person carrying on any business in India, of the liability of 
insuring such person against emergency risks in respect of any 
goods situated m India, whi«.h having been sold m India, for 
export from India, arc m his possession for the purpose of 
such export and arc goods which were prior to such sale 
insurable under this Act m relation to the person by whom 
they were then owned , 

to the undertaking by the Central Government, in relation to 
any person carrying on any business in India as a seller or 
supplier of goods, of the liability of insuring such a person 
against emergency risks in respect of goods imported into India 
through any port of India, while such goods arc situated at 
such port or are in transit to a place in India 

(^) The Scheme shall be such as to secure— 

(**) that the liability of the Central Government as insurer shall not 
extend to more than eighty per cent of the insurable value of 
the property insurable , 


Hi 
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(4) that any Lability of the Ccniral Government as insurer under the 

Scheme is determined by a policy of insurance issued, in the 
lorm and in respect of a period not exceedine ihc period 
specified in the Scheme, by a person acting on behalf of the 
Licntral Govemmem 


Provided that the form of policy may be such as to limit the extent 
and nature of the indemnity provided by the Central Govern 
ment and to impose conditions subject to which the indemnity 
IS provided— 

(«) that any premium under a policy so issued is payable at a rate 
not exceeding three per cent per annum of the sum insured as 
may be specified m the Scheme , and 

(d) that the amount of any one premium payable under a policy 
so issued IS not less than such sum as may be specified in the 
Scheme 


foi-ms of policies may be specified under sub section W m 
relation lo different descriptions of goods 

arlH The Central Government may, by notification m the Official GaZiltt, 
add to, amend or vary any Scheme made under this Act 

hefnri Scheme shall be laid, as soon as may be after it is made, 

thirtv ri of Parliament while it is in session for a total period of 

iivf which may be comprised m one session or m two or more succcs 

before the expiry of the session m which it is so laid or the 
in agree m making any modification 

thn t)oth Houses agree that the Scheme should not be madci 

nn ^ such modified form or be of 

annni^*^^’ u howcvct that any such modification or 

done under the prejudice to the validity of anything previously 


6 Employment of agents by Central Government —The Central 
government may, by notification m the Official Cadtte employ or authorise 

person to act as ns agent for any of the purposes 

oi this Act and nay pay to the peison o employed such renuneration as >i 
may think fit 


CHAPTER in 

COMPULSORY INSURANCE 

1 . ,n insurance compulsory—(I) While the Scheme 

hclnlf^n ^ person shall, after such date is may be specified tn this 

c-xrrv nr, Central Government by notification m the Official GaZtll*t 

rr<n!^/-» f ^ busincss in India as a seller or supplier of goods, unless m 
insurable under this Act which are for the time being 
**>^1 busiDcss, thcrc IS in foTcc 0. policy of 
w>i.*ri»Kw emergency risks issued in accordance with the Schcmci 

vflt,.. »i^ r respect of such goods for a sum not less than the 

value thereof for the time being 

as carrying on of business 

by any person, if and so long as the value of all goods insurable 
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under this Act which are for the tunc being owned by him withm one and the 
saL I’residcncy town or district in the course of that business does not exceed 
fifty thousand rupees 

(2) Whoever contravenes the provisions further fine, 

able with fine which may extend to one ^ jay after the first On 

whivh may extend to five hundred rupees for every oay a 
which the contravention continues 

8 Omission to insure or to nationT'™” to any 

Without prejudice to the provisions of sub ^ required by this Act, and 

person has failed to insure asi or to the fuU money which he 

has thereby evaded the payment officer authorised in this behalf 

would have had to pay but for such failure, an oavinent of which has 

by the Central Government may dcternimc the amoun py^ . 

been so evaded and the amount so determine revenue and 

person and shall be recoverable from him as an a wh the default was 

shall be a first charge on the goods m respect of which tn 

made ‘ ‘ . 

(2) A person against whom a against such' 

(l)niay. within the period specified in the S j thereon shall 

determination to the Central Government whose decision 
be final 

9 Bestrictioos on carrying on of '**^'®*” JJ”Tno p^r^on shall! 
4fter the date on which the Scheme is put into as us agent to issue 

except as a peison auihoiucd by the Centra lusuring persons 

policies m pursuance of the Scheme, carry on any bu acainst emergency 

carrying on business m India as sellers or suppliers ffrom time 
iisks'in^respect of goods insurable under this Nvhnh a^^ as is last 

to tune owned by such persons m the course o 
mentioned 

(2) Whoever contravenes the provisions ®^l.g'\nd wu\ furtLr fine 

able with fine which may extend to five thousand p after the first on 

which may extend to one thousand rupees for every V 
which the contravention continues 


10 Emergency Risks (Goods) ^bJlaw m this 

Government may, after due appropriation roaoe oy ra , , ^ Emergency 

behalf, transfer in each financial year to ^ n, the “Fund”) such 

Risks (Goods) Insurance Fund (hereinafter referred o received by the 

sums, as may be considered necessary, not exceeding ,t,p, Scheme, or 

Central Government by way of insurance ^cmiums un ^5 qj. hy way 

way of payments made on composition of offences r <!frtion545of the Code 

of expenses or compensation awarded by a ® „ prosecution under 

of Criminal Procedure, 1898, out of any fine imposed m any p 
this Act 

j , (2) Ihcre shall be paid from out ^^^^^Wjp'l^^uder^he^Scheme 

discharge by the Central Government of any of its „_g-ation and 

«tor the payment by the Centtsl Govemuient of the remuneration ana 
expenses of the Scheme 

Slim when a payment is to bo made rj- tjje 

f'lpi standing to the credit of tfie Fund w Icjs thar> the sum rccjui (9 ? 
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appropnan'orS^'by Parlarcnt‘ iTV deficiency shall, aflerde 

advance out of the CoiJnhdated Fund of India ^““d a. a 


the suL wliich“in*the' 'opwiTO^f thrCemral 
required for the makinit of Davmmf. Central Government, is Iilely to h 
disposed of in such manner afthe Tund, the excess shall bi 

ISn I, f’ “ Central Government may think fit 

as may he specified* m the Sche™'”* n’^1* form and mannei 

■hotter intervals as “Lv he P'*’’'”'' ™d> 

mto and pmd out ofSund " 


CHAPTER IV 
MISCELLANEOUS 

person authonff/,* C“«r”“r»t «> obtain information -(I) Any 

purposes'of asccria,^*^*^ by the Central Government may, for the 

been compiled with,—or not the requirements of this Act have 

^ ^ *\nce or on in India the business of fire msur 

accounts heeh!supplier of goods to submit to him such 
tnformai’oli?”^*!. ” documents or to furnish to him such 

information as he may reasonably think necessary, or 

** carrv?ne°1,^premises occupied by any person 
BOod^s dndia the business of a seller or supplier of 

nrcmises^ j purposes of that business and may inspect the 
iim^ “"y P'™" found therein who is for the 

cirrieov^ ’u ^**^*'8® thereof, or ja control of the business 
to produce to him and allow him to 
to tti#. accounts, books or other documents as may relate 

iiirh nth carried on m the premises and to furnish to him 

Dtirnn.. ®ytiformation as he may reasonably require for the 
^ ascertaining whether or not, and, if so, to what 
the person carrying on the business is insured under 

of that ivT' respect of goods owned by him m the course 
ascertaining the value of any goods 
time ^ Scheme which are, or were at any relevant 

mavi’rr course of that business and the 

anv would be recoverable m respect of 

ro\ tvu ^ 8oods under a policy issued under this Act 
under this seciio'rf nr^f ohstnicts any penon in the exercise of his powers 
demand made thereuSSer reasonable excuse to comply with a 

such obstruction or fati,fshall, m respect of each occasion on which any 

extend to five hund/ed riVe^'* ** ^*^'’ fine which may 

sccuon^Lno^l^Y’comply with his obligations under this 

cular shall hpi 8 y cr r^hlessly makes a statement false m a material parti* 
^pcc\ ^ punishable with fine which may extend to one thousand 

relatmn^tft proceedings m respect of a contravention of sccoon 7 

relation to any business, u is proved, m relation to that business-- 
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(a) that a demand lor the production of a |.olicy of insurance issued 
m accordance vuith ih- Scheme insuring the person carrying 
on the business was duly made under Uns section and was not 
complied with, and 

(6j that the person making the demand uas not satisfied that there 
was such a policy in exi‘^tence, 

It shall be presumed, except in so far as the contrary is proved, that the said 
section 7 was being contravened in relation to that business at the time when 
the demand was made and continued to be contravened m relation to that 
business at all times thereafter 

12 Punishment for giving false information—Jf any person, for 
the purpose of obtaining for himself or any other j rson any payment in 
respect of any damage due to the action of the cnexi y or under a policy 
issued in pursuance of the Scheme,— 

(fl) furnishes any information which he knows to be false in a 
material particular, or recklessly furnishes any information 
which is false in a material particular , or 

(fi) with intent to deceive, produces, furnishc*, sends or otherwise 
makes use of any book, account or other document which is 
false m a material particular, or 
(0 with intent to deceive, withholds any material information, 
he shall be punishable with fine which may extend to five thousand rupees or 
with irrpn onment for a terra not exceeding three ironihs, or with both 

13 Refund of premiums in certain cases—(1) Where goods of 
8ny description have been insured by a seller or supplier of goods for any 
period, and before that period has elapsed, the goods of that description have 
«asea, by virtue of a nonfication under sub >ctuon (2) of section 3 lobe 
goods insurable under this Act, the person who has insured such goods shall 

c entitled to a proportionate refund of the prcniium 

(2) No sui; shall be mainlainable m any civil court against the Central 
acting as the agent of the Central Government 
_ 5** *^*^*'0^ “ for the refund of money paid or purporting to have been 
issued undcT™ of any policy issued or purporting to have been 

on prosecution—No prosecution for any offence 
P tender this Act shall be instituted against any person except by, 

in 1 of, the Central Covernment or any authority authorised 

^^half by the Central Government 

offences—Any offence pumshablc under sub- 
afier 7, or sub section (2) of section 9 may, cither before or 

Governm of ihc prosecution, be compounded by the Central 

Governm'”^ authority authonsed m this behalf by the Central 

Govrrr,^^”^* credit to the fund of such sum as the Central 

ent Or such authority, as the ease may be, thinks fit 

Proceed proceedings —No suit, prosecution, or other legal 

^or agamsi the Centra) Government or against any person 

Act, ^ '''hich is in good faith done or intrnded to be done under this 
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effect to tlif wT,s'to7”rih,fA«°“and d.incully arises m giving 

<o -rfiethee a person is insnibL "’respoct'‘o'’f'‘'““'“’'- / 

Central Government raav. b/ order “"y goods under this Act, the 

dwection, not inconsistent with the nrovt^e^' provision or give such 
be necessary or expedient for the r^-m^ofthisv^ct, is appear to it (o 

order ofthe Centr'’. Cov^L^t. 'nr.“'shtlfb?^htf 


S oTi" 1 ^SURANCE SCHEME 

Kctmn 5 Offhe Emergency Rfsh^rCnof? 1 “"^'"'''*’>' »"<> rection (I) cf 
the Central Covernment hcrcbv oLs , 0 , Insurance Act, ISS 2 (62 of 1 S 62 ), 
ncreijy puts into operation the following scheme 

b= called the Ernerge’ncy Ru\“(G„nX“wan«'!^^^ 

( 2 ) It extends to the whole of India 

( 3 ) It shall come into force on the first day of January, 1963 

requires— scheme, unless the context otherwise 

"wM'^ll of 1962)'!'' R'S!" (Goods) Instirance Act, 

* ^ ^°Jlc't'as'thr?”'”,A"*' 

purpose of iheTc?'"^ 

<■•0 “paragraph” means a paragraph of this scheme , 

andmcl!?d°"*“'’‘’’“t‘’^™“™‘“=c issued under this schne, 
and includes any supplementary policy , 

'fiS'lfr Tf"’period of three months commencing on iV 
iirst day of January, April, July or October , 

(m) “section" means a section of the Act, 

”as^grd^;^Kr,!:rA"cf"'■^ 

hereby undenafeef m"rc*i«fon*''io*'**'""’~*'^ Genlral Government 
sellers or suppliers of toods iw Carrying on business m India as 

cmcrccncy risks, lo thr ».-rf , ““'V cf *™uraacc of such persons against 

msurfblcLdcr the Act which ^ m respect of goods 

owned by such iiersous in die courseTsSVnsmS' 

<2) The Central Government also hereby underiukes — 

^ ^ or^uVrher * usmcsi m India as a seller 

^ ''ncrgencyii,I„,u,hj„,,„, provided by the Act, m re.peel 
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of goods insurable under the Act which are not owned by him 
or deemed to be owned by him but m which he has an miercst 
arising in the course of that business , 

(b) m relation to a person carrying on any business in India, the liabi¬ 
lity of insuring that person against emergency risks to the 
extent provided by the Act*— 

(*) in respect of any goods situated m India which are in his posses¬ 
sion, otherwise than, under a hire-purchase agreement, for 
the purposes of that business, or 

(«") in respect of any goods situated m India which are subject to 
a mortgage, pledge or charge in his favour m the course of his 
business, being in either case goods which are not owned by 
him but which are insurable under the Act in relation to the 
person by whom they are owned , 

(0 m relation lo a person carrying on any business in India, the liabi¬ 
lity of insuring that person against emergency risks to the 
extent provided by the Act, in respect of any goods situated m 
India, which having been sold m India, for export from India, 
are in his possession for the >purpose of such export and are 
goods which were prior to such sale insurable under the Act 
in relation to the person by whom they were then owned, 
and 

(d) m relation to any person carrying on any business m India as a 
' seller or supplier of goods, the liability of insuring that person 
against emergency risks to the extent provided by the Act in 
respect of goods imported mto India through any port m India, 
while such goods are situated at such port or are in transit to 
a place m India 

j , ^ Uompulsory insurance —(1) Every person carrying on business in 
a seller or supplier of goods which have not been exempted under 
iii>acction (2) of section d shall take out a policy of insurance against cnicr- 
extent provided by the Act, m respect of goods insurable 
Act which arc from time to time owned or deemed to be owned by 
cii person m the course of such business 

that the taking out of such an insurance policy shall not be 
Prcsid^'^* “ the insurable value of the said goods m any one and the same 
thousand than the sum of thirty 

further that nothing m this scheme shall be deemed to require 
tov.ix or compulsonl> fiable to insure any goods m any Presidency 

^t^fsidcn under this scheme (on ihc ground that ihcir value m that 

other town or distni.t exceeds ibirty thousand rupees) to insure any 
under ^’^tiaicd m any other Presidency or disinc: compulsorily 

^tejidcnc'* ^‘'^ome, unless the value of the goods situated in the latter 
tupecs ^ district, as the case may be, exceeds thirty thousand 

^of the turnover of, or any change in, the stock 
owned or deemed to be owned by a person who has taken out a 
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fhei? °I‘a'nTmoS* '"/“P''' <>f »“=>' s‘<>=t °fgi 

insurable value of such stock of o-ond"^ PoW of insurance, i. 

policy of insurance ^ ’ shall take out a fu, 

Act in respect of su„h net ,„r fisks to the extent provided b 

of goods ■"««'= m the insurable value of such i 


the stock of vvhich'is hfcelv*t<rfli?rf"'f’ “""i insurable gt 

insurance for the actual va^ue ofihe^"' “I'!’ n Pofi' 

the policy of msurancp « tairA« insurable goods existing at the time v 
scheme for the maximum out, take out a policy of insurance under 

stock Of .nsi!::hrSs“roriUrt^ '''= 


seller or supplier^of ^mvl**^****^* person who carries on business; 

bm m the cLrse of fuchVusin.'^ m,1f ^ are owned 

insurance in respect of option, take out a polic 

the fact that the value of emergency risks, notwithstand 

district docs ^.'ot «cred1hrrfy?htsVndrp“‘‘ '''= 


graph 


t h^duy'of the C^'nii'Yr^ insurance of goods is made under this pi 
siglity P« «n?of ihe “ Government as insurer shall not extend to m 
gmy per cent ot the insurable va ue of ihe .. A 


than eighty per cent of ih-"® Government as insurer shall not c 
gmy per cent of the insurable value of the goods insured 

shall be deemerfhmuvbm,rfn ^ ®f '*>'» sotsme, goods m trac 

they are consionerl , 0 '*®"™' P'riod commencing on the date on whi 
delivered to th*e com^no'**' ending on the date on which they i 

which the place of coi.gnment'.s'Kfd" 


Every pemon*?,faT?r**°**'^^ goods lu a Presidency town or district • 

apply for insurance'against emergency risks under this scheme sha 
tony at the time of 11 . ^ single policy covenng all insurable goods whii 

PrcLdencvtr^r n .“PP'"^?'”" >>' °wned by him in one and the sac 
covered by Iny other‘oll'ic not at the time ofsuch applicatio 

scheme, bm aL such per oVr”'"® ‘'''™ =niergency risks under thi 

town or district^mav^a'^inl f '“sating any good, m more than one Presidenc 
goods m all the Pppa ^ ^ ® policy of insurance covering all hi 

ion the m uLhLI f if he indicates m that applies 

dmrict separmely 80od, situated in such Presidency towao 


this schenm^Imli*he^n^?**'!r**'*” ^*1 Every application for insurance unde 
and shall be maHe with the form set out m the First Schcdult 

mem agent a“mav L a%?°''"S'J“l^ "> °®“'- “f‘'‘'= 

Ui agent as may be authorised by that agent in this behalf 


cvideiScing''S'ymrnt“PF|‘c““°“ ‘’'= “ecompanicd by a treasu^ chal^ 

under the head tvta w *^^*1“’***® premium into a Government Treasury 

1902— Central_Tne ^ Rcccipu connected with the National Emergency* 

Insurance Premiums under the Emergency Risks (Goods) 


goods for ““‘‘purpo'e’sTr'Jh" ‘““"“We property -The insurable value of 
prices prcvailine at th* t scheme shall be arrived at on the basis of the 
lakes clfcct or IS int^nri .“f”® ^hat Ac policy of insuraace covering the goods 
’nteoded to take effect and „„„ f„r.h nohev 
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IS replaced or reaewedt be arrived ax on the basis of the prices prevailing at 
the time that the policy is so replaced or renewed 

10 Rate of premium (1) The premium payable under any policy 
of insurance issued m respect of the ^[quarter ending on the 30th September, 
1963, shall be payable at the rate of Rs 7 5‘) paise] for every hundred rupees 
or any part thereof, of the sura insured 

(2) The amount of any premium payable under sub-paragraph (1) shall 
be rounded olT to the nearest rupee and shall be payable m one lump sum in 
respect of the entire quarter for which the policy is or is continued in force, 
provided that if any goods become insurable or arc insured under this scheme 
after the commencement of a quarter, the premium shall be payable in one 
lumpsum, which shall be equivalent to the amount payable m respect of 
goods insurable during the entire quarter reduced by an amount which bears 
to the first mentioned amount, the same proportion as the numb“r of completed 
months m that quarter before the goods become insurable or are insured bears 
to three, the actual amount due m accordance with this provision being 
founded olT to the nearest rupee 

11 Issue of policy and verification of previous policies (1) If an 
j^Pplication has been correctly made out m the prescribed form, accompanied 
a treasury chalan evidencing payment of the premium into a treasury under 
the head of account specified in sub-paragraph (2) of paragraph 8, the Govern- 
Qtent Agent shall issue a policy of insurance as soon as possible after the receipt 
0* such an application 

(2) If no chalan accompanies an application, or if the chalan is not in 
order, the application shall be returned to the applicant for re submission 
along with the required chalan 

(3) If the chalan accompanying an application is m order, but the 
application for insurance is not in accordance with the form set out in the 
fust Schedule, the chalan may be retained by the Government Agent and the 
application returned to the applicant for rc-subuussion after being correctly 
made out 

(4) If the chalan accompanying an application form is for an amount 
which falls short of the premium due on the insurable value of the goods, a 
policy for such proportion of the insurable value as the amount paid under 

chalan bears to the premium due shall be issued, and the applicant shall 
0 asked to make a further application in respect of the balance of the insur¬ 
able Value of property which may remain uncovered 

(5) Notwithstanding anything contained in the foregoing provisions of 

paragraph, if any applicant has taken out an insurance in respect of the 
same goods or any part thereof against fire, marine, accident or export credit 
insurance risks with any insurer other than, the Government Agent himself, the 
nvernment Agent may, m his discretion, postpone the issue of the policy 
nutil enquiries have been made from that insurer 

12 Form and duration of policy Every policy of insurance issued 
nnder the scheme shall be m the form set out in the aecoad Schedule, and 


I Subs byS O 1800 dated 25 6 19&3 published at page 319 oiGaziU 0 oJ India {Extra' 
ordinary) Part 11, Sec 3 (t»> dated 2>6 19b3 (w « f 1 7 1963) 
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OAW OF JNS 08 .^NC 6 . 

J last day of the quattcf f« 

shall be tit respect of the petiod en mg oa 

^htchthepolteytstssued she PoUcy of 


Shaw DC lU -- s 

vthtch the poltey IS issued 

. 

deemed to be ® ^ provision of patagtapb 4, P? ^ if the ptemiun 
^T^^reffecT ?om the date on whtch he on ^htch be becam 

as to take vjirhm seven davs of the oaic .r the ptemiatn » 

\tab\e 

(2) Where the policy opuon'of'the peKon “^‘phT de 

““"d" '-"bf {fV^ToUTffeft 'rom^hj d^of epoteuo-;?:; 

[he ?iUcy as su’ed m Ac o" f VX^nl^da^'rod 

commeocement K (11 anv peisoii "f'® ’,V,rjcliciii 

or has become so liable ^„d evasion I') oVb?'"" 

has 

(2) bvety prrion within the Poriod^a dccuioo >•>“' 

pue.uauce f ."al to the Ceamal Govetnmeat. whm 

Ihltd Schedule, appeal „„visie“'°^ 

he final ^rcordance with the ^ ^gfotacal 

__.™,nt detettmned lu accorua .“olica 


Ihltd schedule, appe- „„visield°‘ 

he final ^reordance with the ^ ^gfotacai 

w'"tif 

uon forma to ,_.„jj^pcc, according ns the c '^St.^entaty 


V icv « oi» i««'f bV 
\wtU Sec-3l»0 


--- ; 7 ina-uj^ publuhf^ »‘ P*s' 
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which the pohuy \va3 ismcd, the insurable value of the goods as shown m the 
application on the basis of which the policy was issued or as otherwise on 
record with the office of the Government Agenti and the period of currency 
of the insurance policy , and the said register shall be available for inspection 
by any officer authorised to obtain information or to take any other action 
tinder section 8 

16 Loss of policy In the event of the loss of a policy, a duplicate 
policy shall not be issued, but if U is satisfactorily proved that a policy has 
been issued, the absence of that policy shall not be a bar to any claim 
thereunder 


17 Overlapping policies, cancellation and refund (1) Where it 
IS established to the satisfaction of the Central Government that insurance 
under the scheme has been taken out separately by two or more persons in 
respect of the same goods, the policy taken out by any such person may, on 
an application made by him, and aUer such enquiry as the Central Govern¬ 
ment may think fit, be cancelled, and a refund of premium may be allowed 
to him, unless he has recovered the premium from any other person, m 
which case the refund may be made to that person 

(2) Notwithstanding anything contained in this scheme, where a policy 
has been taken out m respect of any goods insurable under this scheme and 
the said goods are subsequently exempted under sub-section (2) of sections, 
or destroyed otherwise than by any action or measure comprised m the 
expression *'cmergeiu.y risks”, the policy shall be cancelled with etfect from 
the date on which the exemption takes elfcci or, as the case may be, the goods 
are destroyed as aforesaid, and thereupon— 

(o) no further premium shall be payable under the policy , and 

(6) out of the amount of the premium collected immediately before 
the cancellation of the policy m respect of the quarter m which 
the policy is cancelled, a refund shall be made in the proportion 
which the number of complete months for which the policy is 
cancelled bears to three 


18 Share of risk to be borne by the insured person (1) The 
insured person shall be^r m respect of such claim twenty per cent of the loss 
or damage 


(2) If at the time of the happening of any loss or damage, the total 
in goods insured shall exceed the sum insured under the policy, the 

^ured person shall be considered as being his own insurer for the excess as 
til as for twenty per cent of the sum insured, for the purpose of his bearing 
rateable prooortion of the loss 


sh 11 Statement of claims, verification and payment (1) All claims 
I be submitted m writing m the torm given in the Fourth Schedule to the 
overnment Agent within the time specified m condition 7 of the conditions 
stt forth m the Second Schedule 

iQsur^?^ loss as a result of emergency nsks m the value of property 
Pric this scheme shall be computed on the basis of the value at the 

effeeV lit the time that the policy of insurance takes or has taken 

Occur making due allowance for depreciation up to the time of the 

Preva damage, or on the basis of the value at the prices 

the umc at which the loss occurs or has occurred^ whichever 
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(3) On receipt of the claim* the government agent shall have the claim 
verified, and the loss or damage, if any, assessed by a person who is for the 
time being a loss assessor recognized by the Central Government m this behalf, 
or if the Central Government so directs, by such person or persons as may be 
specially deputed by it for tfa,s purpose 

(4) As soon as the loss assessor has verified the claim and assessed the 
loss or damage, if any, he shall make a report thereon to the Government 
Agent, who shall after such further verification as he thinks fit to make, 
forward the report, with his remarks and recommendation to the Govern 
ment of India m the Mimstiv of Finance (Department of Economic 
Affairs) 

(5) If the claim is proved to the satisfaction of the Central Government, 
a payment order tn favour of the claimant will be issued by the Central 
Government as soon as possible through the Government Agent in full settle 
ment of the claim 

(6) No interest shall be due m respect of any payment under thii 
scheme which remams unpaid for any reason 

(7) On receipt of the payment, the claimant shall furnish to the Govern 
ment agent a receipt m the form set out in the Fifth Schedule 

20 Policies or benefits not assignable or transferable A policy 

issued under this scheme or a claim under any such policy shall not be 
assignable or transferable to any other person and no notice of any trust in 
rcsp’ect of any such policy or claim shall be receivable by the Government 
Agent or by the Central Government 

21 Provision for safegnaxding of property insurable under the 

scheme (1)A policy issued under this scheme may provide for safeguard 

mg any property insurable under ibis cheme against loss or damage aS a 
result of emergency risks or for minimising any such loss or damage 

(2) Any condition imposed by the policy may require the person who 
18 the owner or who is deemed to be the owner of the goods, to take suc 
reasonable precautions in regard to the storage of the goods or the packing 
or transport thereof while they arc in transit as may be necessary m order o 
eliminate or reduce (he risk of loss or damage 

22 Persons authorised for certain purposes of the Act Any 
person may be authorised by the Central Government under section H ® 
obtain any information and to do any other thing as provided for in the sal 
section, and every person who is liable to take our, or who has taken out, 
policy of insurance under this scheme shall at all times provide and cause 
to be provided all rea onablc facilities to the person so authorised, w 
enabling him to discharge his duties in pursuance of or m relation to tin 
scheme 

23 Publicatioa of accounts An account of all suras received raW 

and paid out of the Emergency Risks (Goods) Insurance Fund . j 

prepared m the form set forth in the Snuh Schedule and shall be publiS" 
annually 

24 Interpretation If any doubt arises in regard to 

tion of any ptovis ons cf this scheme, the tnaiter shall be referred to 
Central Goernraent whose decision ihercon shall be final 
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FIRST SCHEDULE 
(See Paragraph 8) 

FORM OF APPLICATION 

Govsenuekt op India 

EMERGENCY RISKS (GOODS) INSURANCE ACT, 1962 (62 of 1962) 
Appltcation for iitiurance of goods tasurable under the Act 


1 Applicant's name 

2 Address 

3 Business 

4 Goods to be insured 

5 Situation of goods, stating separately the insurable value of 

goods situated in each Presidency town or district 

6 Estimated full value (which is the sum for which insurance 

must be etfected) Rs 

7 (a) Date on which the goods became compulsonly insurable 

under the Act 

(i) Where insurance is optional, the date on which insurance 
IS to commence 

8 Are the goods insured against fire, marine accident or export 

credit insurance risks? 

If so, state (a) Name of insurer 
(6) Policy No 
{«) Sam insured Rs 

9 Has any other person any insurable interest in the goods to be 

insured ^ If so, give particulars 

Note —A policy once issued cannot be assigned or transferred nor 
IS any part of the premium returnable except as provided 
in section 13 or under paragraph 17 of the Emergency 
Risks (Goods) Insurance Scheme 

10 If you do not own the goods within the meaning of section 4, 
the following should be answered 

(0 Name and address of the owner 

(») What IS the nature of your interest in the goods to be 
insured ? 

0*0 If you arc in possession of the goods, m the course, and for 
the purpose, of your business, state the purpose for whi 9 h 
^he § 00(4 ** 1 *^ in your possession 
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(ip) Arc you aware whether the owner has also effected or 
applied for insurance on the goods to be insured ’ 

11 If you have already taken out one or more policies under the 
scheme for this quarter, please fill up this portion of the 
application, otherwise cross it out 

The following are the particulars of policies already issued to mc/us for 
the same quarter 


No /Nos 


Issued by 
(local office) 


Date 


Sum Insured 


l/We warrant that the above statements and particulars arc true and 
I/Wc request you to effect Emergency Risks (Goods) Insurance on tny/ouf 
behalf with the Coveroueiit of India m terms of the standard policy uhicli 
I/we agree to accept 

I/we hereby agree that this application shall be the basis of the contract 
between the President and myscif/ourselves 

I/we enclose chalan dated for Rs paid into 

the ^Treasury 

^Reserve Bank of India 

*State Bank of India 

at 

SlgTU^Utt of Appl^ooi 
Dali 

(*5tnkc out whichever u loappiiuble ) 


ACKNOWLEDGMENT 

Received from 

applicacioa number dated 

along tnth Chalan dated 

for Rs paid into the *Trcasury 

Reserve Bank of India 
^State Bank of India 
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ac on the 

day of 19 

Whereas the insured has made and forwarded to the Government Agent 
a signed application for insurance which application he has agreed shall 
be the basis of this Policy and has paid the amount of premium named 
above 


Now this Policy witnesscth that m con ideration of the insured paying 
to the President the said premium* the President agrees (subject to the con 
ditions contained hereini which conditions shall, so far as the nature of them 
respectively will permit, be deemed to be conditions precedent to the right 
of the insured to recover hereunder) that if during the period of insurance 
stated above the goods insured or any part of such goods shall suffer any 
loss or damage, being loss or damage caused by any act comprised m the 
expression ‘‘emergency risks** as defined for the time being in the Lmcrgency 
Risks (Goods) Insurance Act, 1962 (62ofl9b2), hereinafter referred to as 
"the Act*’, the President wiU, where the loss or damage is suffered whilst the 
goods affected are situated m India, or are m transit from one place in India 
to another place in India, indemnify the insured against diminution m 
value caused by that loss or damage to the extent provided by or under 
the Act 

In witness whereof I, being duly authorised in that behalf, ba''® hereto 
set my hand for and on behalf of the President 
Dated 


the 19 

It IS hereby agreed and declared that the 

the extent of their interest m the goods insured, be entitled jointly wun 
insured to the rights hereby granted to the insured, hut not so as to g 
to them any further or greater rights than those of the insured unac 
policy 

Signed for and read on behalf of the President this 
day of 19 


Jiote —This policy cannot be assigned or transferred and no premium 
returnable except as provided under section 13 of the Act or under paragtap 
17 of the Emergency Risks (Goods) Insurance bcLeme 


CONDITIONS 

The President shall be under no liability under any policy of insurance 
to which these conditions apply (hereinafter referred to as "the policy ; • 
and m so far as the insured is not enutled to be insured for the sum tncrcoy 
insured m respect of the goods insured under the Act 

2 The liability of the President under the policy shall not 
the aggregate eighty percent of the sum thereby insured, not ^ 

happening of any loss or damage, the sum insured by the policy ^ 

deemed to be reduced by the amount of that loss or damage, and tbereup 
the liability of the President shall be limited to eighty per cent of such rcou 

The liability shall bear, in respect of such claim, twenty pef ** 
or damage 
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4 If at the time of the happening of any loss or damage^ the total value 
of the goods insured shall exceed the sum insured under the policy, the insur> 
cd shall be considered as being Ins own insurer for the excess as well as for 
twenty per cent of the sum insured, for the purpose of his bearing a rateable 
proportion of the loss. 

5 If at the time of the happening of any loss or damage, there be any 
other insurance ctTecicd by or on behalf of the insured covering any of the 
goods suttermg that loss or damage against emergency risks, the liability of- 
the President under the policy shall be limited to eighty per cent of its rate¬ 
able proportion of such loss or damage 

6 The insured shall at the request and expense of the President do 
and concur in doing and permit to be done all such acts and things as may 
be reasonably required by the President for the purpose of enforcing any 
nghts and remedies to which the President is or would become entitled or 
subrogated upon paying for or making good any damage, whether such acts 
and things shall be required before or after that indemnification by the 
President 


7 On the happening of any loss or damage, the insured shall forthwith 
give notice thereof in writing to the Government agent, and shall within ten 
days after such loss or damage, or such further time as the Government agent 
“ay in writing allow, at his own expense deliver to the Government agent a 
claim in writing containing as particulars an account as may be reasonably 
practicable of the several articles or portions of goods suffering that loss or 
damage and of the amount of such loss or damage, having regard to their 
value at the time of the lo>3 or damage, together with details of the interest 
of any person other than the insured m the goods insured and details of any 
other insurances on the goods insured The insured shall also give to the 
Government agent all such proofs and information with respect to the claim 
as may reasonably be required, together with (if demanded) a declaration 
verified by an affidavit of the truth of the claim and of any maiieri connected 
therewith No claim under the policy shall be payable, unless the terms of 
this condition have been complied with 


8 If the claim be in any respect fraudulent, or if any fraudulent means 
or devices be used by the insured or anyone acting on his behalf to obtain 
any benefit under this policy, or if any Ios> or damage be occasioned by the 
wilful act or with the connivance of the insured, all benefits under the uolirv 
shall be forfeited ^ ^ 


Provided that the benefits under the policy shall not be forfeited even 
though the loss or damage is occasioned by the wilful act and with the conni¬ 
vance of the insured, where the wilful act is done under orders of proper 
authority or where the insured permits certain measures to be taken unde^ 
of proper authority, and if any question arises as to whether any act 
01 the Kind mentioned above has been taken under proper authority, the 
Central Government shall decide the matter and such decision shall be final 
and fully binding on the insured 


9 On the happening of any loss or damage, m respect of which a 
Claim IS or may be made under the policy, the Government agent and every 
Government agent may, without thereby incurring 
any liability, and without dismissing the right of the President to rely upon 
any conditions of the policy, enter, take or keep possession of the building 
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or premises where the loss or damage has happened and may take possession 
or require to be delivered to them any of the goods insured, and may keep 
possession of and deal with such goods for all reasonable purposes and in any 
reasonable manner This condiuoii shall be evidence of the leave and licence 
of the insured to the President so to do If the insured or anyone acting on 
ills behalf shall not comply vnth the requirements of the President, or shall 
hinder or obstruct the President or any person acting on his behalf in doing 
any of the abovementioned acts, then all benefits under this policy shall be 
forfeited The insured shall not m any case be entitled to abandon any pro¬ 
perty to the President, whether taken possession of by the President or not 

10 No refund of premium shall be allowed in respect of the policy, 
except as provided by or under the Emergency Risks (Goods) Insurance Act, 
1962 (62 of 1962) 

11 The policy shall not be assignable or transferable 

12 The insured shall at all times take due precautions for the safety 
of the goods insured having regard to the nature thereof, and in particular, 
if at any time any goods insured sustain damage due to emergency nsksi the 
insured shall tal e all reasonable steps to preserve the goods insured from 
damage or further damage, as the case may be 

13 If in his application for the insurance effected by the policy, the 
insured shall have intentionally made a material misstatement as to the value 
of the goods msu red, all benehts under the policy shall be forfeited 

14 If the insured shall fail to comply with any instruction made or 
issued under the authoniy of the Central Government for safeguarding the 
goods against loss or damage from emergency risk>, all benefits under the 
policy shall be forfeited 

15 The following condition may be included m the policy at the 
request of the insured 

“It IS hereby agreed and declared that shall, to 

the extent of their ' interest in the goods insured, be entitled jointly with 
the insured to the rights hereby granted to the insured, but not so 
grant to them any further or greater rights than those of the insured under 
this policy ” 


THIRD schedule. 

[5« paragraph 14] 

Where any officer authorised in this behalf by the Central Government 
has reason to believe that any person who is the owner or is deemed to be 
the owner of any goods insurable under the Act situated within the area 
ovef which he is authorised to act has failed to insure goods, or to the fun 
amount required by the scheme or having applied for a policy of insurance 
under the Act or the scheme has failed to pay any premium payable under 
the Act within seven days of the date of commencement of the policy a* 

stated in the application, and has thereby evaded payment by way of pre¬ 
mium of any money which he would have to pay but for such failure, the 
officer may serve on ‘‘uch person a notice requiring him {») to show 
a dale and at the lime and place Specified m this behalf why he ^ 

insure the goods a«, or to the full amount, required by the Act, and furtne 
0») to produce before the officer on such date any document or other cvidcnc 
m support of his case 
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2 Upon cause being shown and after giving the defaulter an oppor¬ 
tunity of being heard in support of the cause, the officer shall assess the 
insurable value of the goods and shall determine on the basis of such assess¬ 
ment the amount of premium, if any, payment of which has been evaded by 
the defaulter In doing so, the officer shall take into consideration such 
information as he may have received in accordance with Section 11 after 
giving the defaulter an opportunity to explain the same 

3 If a person who is owner or is deemed to be the owner of any goods 
fails to show cause against a notice issued under paragraph 1 of this Schedule, 
the officer shall assess the insurable value of the goods on the strength of such 
materials as may be available to him and shall determine on the basis of 
such assessment, the amount of premium, payment of which has been evaded 
by the defaulter 

4 When any sum has been determined in accordance with paragraph 
2 or paragraph 3 of this Schedule, the officer shall send to the defaulter a copy 
of his recorded assessment and determination, duly certified by him, and 
serve on him a notice of demand specifying (s) the amount payable by him, 
00 the date within which it shall be paid and liw) the Treasury into which it 
shall be paid 

5 Any person against whom an assessment and a determination have 
been made in accordance with paragraph 2 or paragraph 3 of this Schedule, 
may appeal to the Government of India m the Ministry of Finance, Depart¬ 
ment of Economic Affairs, wiihm thirty days of the date of receipt of the notice 
of demand 

6 Where an assessment and determination have been made against 
more persons than one m respect of the same goods, every person preferring 
an appeal shall do so separately and in his own name 

7 An appeal under paragraph 5 or 6 above shall contain all material 
statements and arguments relied on by the appellant, shall be accompanied 
by a copy of the notice of demand served upon the appellai»l, and shall 
be preferred through the authority again t whose order the appeal is 
preferred 

8 The appellate authority shall consider— 

(fl) whether the facts on which the notice of demand was based have 
been established, and 

(i) whether the sum determined as payable is excessive, adequate or 
inadequate, 

and after such consideration shall pass such order as it thinks proper But 
amount determined as payable by the appellant shall 
IS w‘thout communicatmg to him the grounds on which such order 

the 8°™^° passed and giving him an opportunity to show cause against 
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FOURTH SCHEDULE 
[5/# paragraph 19] 

Goverkment op India 

EMERGENCY RISKS (GOODS) INSURANCE ACT, 1962 (62 of 1962) 

STAtEUENT OF CLAIMS UNDER THE ACT 

Through 


Government Agent» 
at 

I/We of (address) do hereby 

solemnly declare that on or about o’clock a m /p m 

Indian Standard Time on the day of 19 

goods which were insured under the policy or policies detailed in Schedule 
'A* annexed herctoi were destroyed or damaged by an act comprised in the 

expression “emergency riSKs” as debned by the Emergency Risks (Goods) 
Insurance Act, 1962 (62 of 1962) The actual details of the act (manner in 
which the damage occurred) are given below 


I/We further solemnly declare that at the time of the said loss or damage, 
the actual value of all goods as described in the said policy or policies 
amounted to Rs as more particularly set forth in the 

annexed Schedule B, and that apart from myself/ourselves no person other 

than has any interest m the said goods 

I/We, thereforet claim from the Government of India the sum of Rs 
as detailed in Schedule C annexed hereto and I/we solemnly declare that this 
Statement of Claims is a true and accurate statement of the loss sustained by 
me/us, without inclusion of profit of any kmd 

Declared before me Stgntd 

this day of 19 , 

and identified by who is personally known to me 


Court Seal 


MagutraltX 
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SC2l£DUL2t A 

0 / Po/tcKi tn font on tht dat$ oj lost or damagt 


Policy No Dale of Issue Sum insured Tbe insured goods 

as described m Policy 

(1) (2) (3) (4) 



SCHLnULB B 

Statmtul of all goods tnsvrtd ondtr Iht Au 
Description of goods Sound value of goods Location of goods 


( 1 ) 


( 2 ) 


(3) 
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SCHBDULB C 

Statement oj loss or damage 


Amount 


Description of goods 

Quantity 

Sound value Value of 

Actual 

to be paid 

damaged or destroyed 

salvage 

loss 

by the 
Central 
Government 

(1) 

(2) 

(3) (4) 

(5) 

(6) 


Assbssor’s Cbrtii'icatb 

I/We being Assessor/s duly appointed under 

paragraph 19 (3) of the Emergency Risks (Goods) Insurance Scheme certify 
that from a careful examination earned out by n-e/us of the scene of the 
loss or damage and from the production of books, documents, invoices and 
other evidence, have satisded myself/oursclves that the goods claimed were 
fully insured at the time of the loss or damage and that the statement of 
claims detailed herein, fatid m our report attached] is a true and proper 
statement of the actual loss sustained by the insured as the direct result of 
emergency risks only 

Time taken on assessment 

tee Rs 


Signature of Loss Assessor 
Address 


Date 


Recommendation or GovBRNMENr Agent 

We certify that the claim detailed in this Statement of Claims was 
received by us in accordance with condition 7 of the Insurance Policy, that 
the Statement of insurances in force contained in Schedule A is a correct state 
inent, that we have investigated the claimant s tile and we recommended 
that U) lexcept as stated m the attached report * the sum of Rs 
be paid in full and final settlement of the loss, (ft) nad 

(Ml) the sum of Rupees be paid to the Assessor in respect 

of his fee and expenses 


'Pciete and louial dcloion if no separate report 
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Signature of Government Agent 
Date 


GOVUtNULNT ORDBaS FOR DISPOSAL 


FIFTH SCHEDULE 

iSte paragraph 19] 

Government of India 

EMERGENCY RISKS (GOODS) INSURANCE ACT, 1962 (62 of 1962) 
Ruttjil of Claimt 

Loss No 

Received this day of 19 i from the Govern- 

ment of India the sum of Rupees m full discharge of 

all claims upon them under the Policy/Policics No /Nos 
issued Under the Emergency Risks (Goods) Insurance Act, 1962 (62 of 1962), 
for loss or damage, arising from Emergency Risks as defined in the said Act, 
which occurred on the day of 19 , m 

consequence of which the amount insured by this Policy is reduced to the 
extent of Rs 


Stamp 


Signature of claimant 
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SIXTH SCHEDULE 

[Sm paragraph 23] 

Account of sums received uito and paid out of the Emergency Risks (Goods) 
Insurance Fund during the year ending 19 



Progress 


Progress 

Amount 

of receipts 

Amount 

of expen 


up to the 


diture 


end of 


up to the 




end of 

Rs P 

Rs P 

Rs P 

Rs P 


Receipts 

1 Insurance premium 


2 Advances from the 
Consolidated Fund 
of India under 
section 10 (3) 


3 Miscellaneous 


Expenditure 

1 Remuneration and 
expenses of Govern* 
ment Agent, and 
cost of forms 

2 Payments ofliabi 
hues under the 
Emergency Risks 
(Goods) Insurance 
Scheme and remu¬ 
neration and expenses 
of Loss Assessors 
appointed under the 
Scheme 

3 Refunds of premium 

under section 13 or 
under paragraph 17 
of the Scheme 

4 Repayments of ad 

vances made under 
section 10 (3) 

5 Other Miscellaneous 

expenditure (show¬ 
ing details if neces¬ 
sary) 

6 Sums disposed of in 
accordance with 

section 10 (4) 


Total 


Total 




APPENDIX 

NotificaUooa 

S O 3949—In exercise of the powers conferred by section 6 of the 
Emergency Risks (Goods) Insurance Act, 1962 (62 of 1962), the Central 
Government hereby employs the Oriental Tire and General Insurance 
Company, Limited, Bombay, to act as its agent for the purposes of the said 
Act* 

[F No 112(20)-INS/I/621 

S O 3951 —In exercise of the powers conferred by sub-section (1) of 
section 7 of the Emergency Risks (Goods) Insurance Act, 1962 (62 of 1962), 
the Central Government hereby specthes the first day of January, 1963 as 
the date for the purposes of that sub'section * 

[F No 112 C19MNS/I/62 ] 

S O 3953 —In exercise of the powers conferred by sub*section (2) of 
section 3 of the Emergency Risks (Go^s) Insurance Act, 1962 (62 of 1962), 
the Central Government hereby directs that the goods of the description, 
specified m the Schedule annexed hereto shall, notwithstanding anything 
contained in (i) section 3, be deemed to be goods not insurable under the 
sdid Act * 

Provided that nothing m the Schedule shall, in relation to any person 
carrying on a business m the course of which he constructs or repairs ships 
or propelling machinery for ships, have effect m relation to any goods 
appropriated by him for the construction or repair of any particular ship or 
Part of such ship 

SCHEDULE 

1 Goods forming ilie subject of a hire-purchase agreement or agrcc- 
ji^cnts, wherein the hirer is a person not carrying on the business of selling, 
Of hiring goods of the description so hired and wherein provision is 
made for payment spread over a period of not less than six months 

, ^ Coal (including anthracite and canal coal) and coke, lignite 
.. . 1 . “f'9.uetted or not, manufactured fuel of which coal coke or lignite 
the chief constituent 

3 Iron ore 

^ Manganese ore of all descriptions except manganese ores used in 
c manufacture of chemicals, electric batteries, manganese metal, glass or 
ccraouca 

5 Chrome ore 

® concentrates, drosses, and residues for the smelting of alu- 

aium, an timony, copper, lead, nickel, zme, spelter and tin 

*P-ublwhed m the CaztiU o/ liixa, E O . Part M, See 3 (uf dated 28-1? 1962 

144 


1 
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7 Ores, concentrates, mattes, drosses and residues of gold, silver, 
platinum, palladium, iridium, rhodium, osmium and ruthenium 

8 Non metalliferous mining and quarry products, unmanufactured, 
o her than mica and salt (sodium chloride) 

9 China clay 

10 Crude asbestos 

11 Cement including asbestos cement and cement clinher 

12 Lime 

13< Bricks and tiles of brick earth and clay, and refractory bricks, 
blocks and tiles 

14 Sheets, pipes and other building materials made partly of cement 
and partly of asbestos 

15 Slates for roofing 

16 Granite blocks 

17 The following manufactures of stone, namely 

(d) pavement kerbs and setts , 

(i) channels, 

(c) slabs and flags, and 

(d) manufactured stone for building purposes 

18 Concrete products of alt descriptions 

19 Low tension insulators suitable for pressures up to six hundred and 
fifty volts 

20 Heavy stoneware jars and pipes 

21 Cinder, scale and slag ^ 

22 Recovered sewage grease and sewage sludge 

23 Scrap of the following metals and alloys thereof, namely, alu 
minium, antimony, copper, lead, nickel, tm, zme and spelter 

24 Iron and steel scrap 

25 Spent oxide of iron 

26 Lead m white lead stacks and chambers 

27 Nickel, unwrought, m all forms 

28 Copper, unwrought, whether refined or not, la ingots, bars, billets, 
wirebars, blocks, slabs, cakes, cathodes, anodes, and copper shot 

29 Aluminium, antimony, lead, nickel, tin, zme and spelter unwrought, 
in ingots, pigs, blocks, bars and slabs 

30 Gold, silver, platinum, palladium, indium, rhodium, osmium and 
ruthenium and alloys thereof in grams, ingots, bars, wires or povvder 

31 Alloys of aluminium, antimony, copper, lead, nickel, tin, zinc or 
spelter unwrought, in ingots, pigs, blocluf cakes^ bars and slabs 





sheets, 


appendix 

32 Iron and steel of the following descriptions, namely — 

(d) pig iron t 

(b) ferro alloys other than in powder form , 

(() ingots I 

(d) billets, blooms and slabs , 

(e) tinplate and sheet bars , 

(/) plates, medium plates, whether fabricated or not 
coated and uncoated, 

Ig) angles, channels, tees, joists, piling sections and other sectional 
material, whether fabricated or not , 

(h) rounds, rods, wire rods, squares, hexagons, flats and all other 
sections and shapes, other than bright , 

(0 rails, sleepers, fishplates and sole plates , Tinplates, terne plates, 
black plates and silver finished plates , 

(j) hoops and strips, hot or cold rolled, other than bright, 

(t) lyres, axles and wheels, other than those held for the assembly 
of bicycles and motor vehicles or spare parts thcrcol» 

(0 castings, blocks for forgings, blocks for pressings and stampings 

(except where wholly or partly machined) and pressings , 

(m) colliery arches and pit props » 

^n) pipes, coated and uncoated, and hot finished tubes, 

(o) assemblies of plates and sectional materials as component parts 
i of structures 

33 Aluminium, brass, copper and nickel silver and yellow metal m 
ihccts and circles 

34 Gold, silver, platinum, palladium, indium, rhodium, 
ruihcnium, and alloys thereof, m sheets or tubes, and ply metal m tne lorm 
ol sheets, tubes or wires of which any of the said metals or any al oy 

15 a component 

35 Natural pearls, mounted or unmounted 

36 Other precious and semi-prccious stones, unmounted, cut or uncut 

37 Gem-set jewellery, that is to say, precious and *cmi 
mounted m gold or platinum, palladium, indium, rhodium, o 
ruihcniura 

38 Another jewellery or other articles made, except for fittings and 
cnibcUishments, of gold, silver, platinum, palladium, indium, rhodium, 
osmium and ruthenium and alloys thereof 

39 Jewelled watc^ cases 

40 Gold sovereigns and half sovereigns 

41 Unmounted diamonds, whether rough or polished, and industrial 
diamonds, mounted or uumounted 
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42 Paintings m oil or water coloursi pcrcili mk and charcoal drawings 
pastels on canvast paper boards or paper, and hand printed impressions 
taken from blocks, plates or like n-aterial, whether framed or unframed and 
sculpture, whether m the round, m relief or m intaglio 

43 Postage stamps intended for collection purposes denoting a postal 
service or services, being marks or devices embosed or impressed or 
comprised in a label 

44 Objects of an or craftsmanship being not less than hundred years 
old 

45 The following compounds of radium of a concentration exceeding 
ten per cent, namely, bromide, carbonate, chloride and sulphate 

46 Printing machinery of the following descriptions, namely, type 
setting, letterpress (including rotary and flat bed), lithographic, photo¬ 
gravure and stereotyping 

47 Printed books being not less than fifty years old and manuscripts 

48 Slates for damp courses and slate slabs 

49 Gas of the kind supplied by public utility undertakings, other gasrS 
sold as fuel and water and electricity 

30 Any gouds situated at a port or on any vessel in India which while 
so situated are covered against emergency risks by a marine insurance policy 
and any goods in respect of which a policy of insurance is in force whereby 
the owner of the goods for the time being is insured m re»oect thereof 
emergency risks, provid-d that if the value of the goods for the time b mg 
exceeds that for whi h they are covered against e nergency risks ^ 
policy, the goods shall be insured under the Emergency Risks (Goods; 
Insurance Act, 1962 (62 of 1962) for such excess 


[F No 112 ( 16 ) lNS/l/62] 



Index 


Abandonment 

Notice of abandonment 
constructive total loss, 871 
effect of, 879 

insurer’s rights on, 879, 880 
irrevocable^ when becomes, 876 
(m) marine insurance, 53 
(and) subrogation, distinction in 
rights of, 9U6 

Abandonment of subject matter 
(on) constructive total loss, etfcct,874 
notice of, 875 
Abandot^ment of voyage 
effect of, 8i6 

essential features of, 847 
Abetment 


conviction of, if disqualifies agent. 

Abolition 

of extraordinary resolutions (Com¬ 
pany’s Act), 114 
Absence of good faith 
marine insurance, how affected 
by, 796 ^ 

Absence of notice 
of nomination, effect of, 315 
Abstract 


(of) actuarial rcjiort, 160 
contents of, o39 
mcaniag of, 163 
(of) provident society, d 38 
provident society, obliLation to 
supply copy of, 526 
W) re valuation, furmshintj to 
controller, 19U 

Abstract of actuarial report 
tcgulauons for preparation of, 669 
Abstract of return 

Poblicatiou of, 202 
Acceptance 


(offfr acceptance 

for 'material facts 

*or, -jd 4 (j 

*“ari/3c msuranisc contract, 809 
145 


Acceptance —condd 
necessity of, ^^89 
unconditional, if must be, S8f 
Acceptance of abandonment 
conclusive admission of liability for 
loss, if caused by, 87b 
effects of, 876 
express, if may be, 876 
implied, if may be, 876 
(by) insurer, 87b 
mode of, 878 
refusal of, 878 

revocation of abandonment after, 
if permitted, 876 
silence, if 13, 876 
sufficiency of nonce of abandon¬ 
ment by, if conclusive, 876 
Acceptance of deposit 

banking, if essentially requires, 26 
Acceptance of rebate 

acceptance of commission on own 
life insurance, if is, 349 
penalty for, 350 
prohibition of) 549 
Acceptance of returns 
controller's power of refusal of, 195 
Accepting company 
clutim of ceding company against, 596 
defined, 595 

liability to original insurance, when 
may have, 596 
rc insurance, 786 
Accident 

disablement by, contingency of, 509 
Accident insurance 
duration of, 37 
indemnity contract, if is, 45 
Accompaniments 

of application for registration of 
provident society, 519 
Acconntfs) 

stt Balance-sheet 
lit Profit and loss account 
see Profit and loss appropriation 
account 

sif Revenue account 
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Accouatfs)- 


-^O’lcld 


of, 707 °''">cs, form 




•'y/ - - 4urm 

«Paratc, for ,,,,1 , 

"osj, 138 ^ of buji- 

Acconnt books 

power to examine, JQ2 

^-°ootof.v,„d,„gj 

maintenance of, 576 

J'ocoDatabtIuy 

for money or 

on, f08 P™P'rty, restoration 
Aoconntmg year 

«foodaryear,.fmayfac, 135 
financial year iT 
“'oning ofHso ‘’'=- ‘85 

of ahare capital 

prevent,on of. Igi ‘ 

Accuracy 

-inowiedg. 

AckoowJedsmene 

(of^nmtee of^”'’"'- “■'>■ ‘31 

<of) reg,strabor of''"ro’^‘^‘ 

Weccssny o/i 215 
Acquisition 

intcrc^r 7an 

(of) surrender value! 632 
'‘oquis.tiouofpropecty 

“isurantc association ifh 

of, 485 “ power 

Acts 

«• Deceptne acts 

O' fraud, 379 
Act 3 of 1S7J 

AcVr:r‘;8“;--'‘-‘-<frvc„3.3 

Act, 923 


r'ot^of 1938 
Insurance Act, I 
Act S of 1912 

Partnership Act, 25 
Act 10 of 1372 

ContractAcf, 9 U 

Act 10 of 1949 

Aof9"on93r''“'"''“' 

Act 10 of 1872 
Contract Act, 25 
Act 10 of 1897 

Oeneral CJautes Act, 72 
Act 11 of 1983 

Marine Insurance Act, 769 
Act 16 of 1925 
Trade Unions Act, 647 
Act 18 of 1944 
Public Debt Act. 7 
Act 31 nf l9o6 

I >fo Insurance Corporation Act, 9 
Act 31 of J 9 ig 

A State Insurance Act, 62 

Act 38 cfi9i9 

Chartered Accountants Act, 6 
Actioals) 

auions 
action 
, Chose tn-aciion 
classified, 402 

“cat 402 P’''”"'''’" rigltt of a! 
personal, 402 
real 492 
transitory, 4Q2 
Actionable claim 
b'fl o/, if j crniutcd 292 
Active coaccalaient 
fraud, if requires, 379 

Actavicicj 

of insurers, 7]2 
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Adtquate reason 
payment in court on, 405 
Adjournment 
election of director, 696 
Adjustment q£ terms 
on subsequent proof of age, 383 
Admission 
of age, effect, S99 
Administrator 
«# Prohibitory order 
advice on proper course to con¬ 
troller, duty to give, 436 
appeal from prohibitory order 
of, 441 

application for restoration by, 
608, 613 

appointment of, 434 
attendance of v^itncsses, power to 
enforce, 439 

bar of legal proceedings, 443 
bar of legal proceedings question* 
mg order of. 443 

cancellation of appointment of, 434 
cancellation of contracts, power 
of. 437, 444 

circumstances for appointment of, 
434 

conduct of business by, 436 
constitutionality of provisions 
about, 433 

controller's control on management 
of, 134 

controller's order on report of, 436 
controller’s report, 431 
controller’s report, if purely minis* 
ccrial act, 435 
derivative powers, 437 
divesting of nianagen>ent prior 
to 434 

duration of prohibitory order, 441 
duties of 4C6 

evidence on affidavits, power to 
receive, 139 

failuie to {,ive information to, 
penalty for, 442 

6 nality of order of appointment or 
termination of, 110 
function of. ICI 

mronxijtion, power to require, 
43«. 44 i 

lasertton of pro<'isions about lS3 
ini{ cctor under Coni| antes Act, 
vonq ared lo 4>2 
judicial inierfcrente, if |>crniit 
ud, 4^ 


Admmistrator—conclJ 
legal representative, if is. 323 
management by, 433 
object of management by, 435 
opportunity of hearing 
report by controller. 435 
povsera of civil court, what aft. 
442 

powers of, 436 

{ roduction of documents, power to 
require, 439 

prohibition of transfer of property, 
power of, 440 

prohibitory order, power to issue 
property liable to atiachmcnt, 
powers about, ^38 
protection from legal proceed 
mgs, 4C9 

protection of banajidt actions of, 
remuneration of 434 
report to controller, 4C4, 436 
seeking instructions of controller, 
duty of, 424 

service of order of, modes of, 441 
statutory powers, 436,437 
substiiuuon of, 434 , 

termination of appointment of 445 
transfer in violation of order of, 
effect, 43*^ 

vesting of management in, 434 
withholding books and registers 
from, penalty for, 446 
Admioiscrator General 
disposal of shares by, 71,0 
Admissibility 
of covering note, 921 
of slip, 921 

Admissibility lo evidence 
documents, certified copies of 
199, 200 

return, cettificd copy of, lt9,200 
Advances 
i** Loans 

restrictions on grant of, 235 
Advance freight 

insurable interest in, IQ) 

Advance insurance 
defined, H 
examples of, 14 
Adventure 

m legality of adventure 
U 0 Marine advcniurc 
jrs ISatraniy of legality 
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Adventare —concld 
comnicncement of implied condi¬ 
tion of» 844 

commencement wuhm reasonable 

time, 845 

insurable interest in expected pro¬ 
fits ofi 35 

warranty of legality of, 842 
warranty of legality of manner, 842 
Adventure analogous to marine 
adventure 
defined,775 
Advertisement 
of return, restriction on, 202 
Adviser 

ses Legal Adviser 
set Technical Adviser 
Advisory Committee 
see Re insurance Advisory Com 
mntee 

allowances payable, 601 
casual vacancy, how filled, 601 
constitution of, tOO 
exptnence, 600 
maximum number of, 600 
notification for re insurance, if 
requires consultation with, 593 
procedure of, 60 I 
quorum of,'601 
(of) re insurance, 712 
special experience, 600 
special knowledge, 600 
term of office, bOl 
Advocate General 
sanction for mstiluviou of proceed 
ings, 621 

sanction for msutuiion of rcstora 
tion proceedings 621 

Affairs 

of provident society, periodical 
inquiry of, 552 
submission of report on, 185 
Affairs o£ friendly society 
inquiry of, 555 
Affairs of insurer 
investigation of, power to direct,260 
Affidavit 

administrator s power to receive, 438 
lor payment in court, 403 

Age 

fee Implied age 


Ago—concld 


see Old age 
see Proof of age 
see State age 
admission of, effect, 399 
difference in, adjustment of same 
assured, 398 

material fact in life insurance, 46 
proof of, 47 

proof of, right to call for, 383 
Agency(ies) 

see Managing agency 

of Life Insurance Corporation, 972 


Agency office 

mere post office, if is, 403 
place of business, 403 


Agent(8) 

see Chief agent 

see Insurance agents 

see Licensing of agents 

see Managing agent 

see Principal agent 

see Registration of agents 

see Special agent 

appeal from cancellation of licence, 
625 . 

authority for, licence for, 352 
authority to appoint sub agent, 
effect of» 324 

breach of irusti effect of conviction 
for, 333 ^ 

cancellation of licence of, 363 
cheating, effect of conviction for, 353 
chief, 12 

classified, 12 . j 

conviction of offence, when dis¬ 


qualifies, 353 
disclosures by, 802 
dishonesty by, effect, 353 
dual, if permitted, 14 
duplicate licence to, grant of, 353 

duration of licence for, 352 

feature common to all classes of, 12 
forgery, effect of conviction lor, d53 
fraud by, effect, 353 
insurance, 12 

licence for, necessity of, o5». 
medical examiner, if is, 13 
members of Insurance Councils, it 
may act by, 487 
mimoniy, if disqualifies, ^52 
misappropriation, effect of convic¬ 
tion of, 353 

misrepresentation by, effect, 353 
notice to, 299 
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Ageiit(s)— 
principal 12 

procedure for licensing ol, 355 
remuneration of, 331 
rencsval of licence of 352 
right to commission when accr¬ 
ues, 3 j 2 
special, 12 
statutory, 15 
sub agent, 14 

unsound mind, if disqualifies, 353 
want of licence, consequence, 353 
Agents of insurer 
restoration liability for, 612 
Agents* register 
of provident society, 535 
Agreed value 

value policy, if sets forth, 817 
Agreement 
fit Mutu?l agreement 
St! Termination of agreement 
cancellation of power of adminis 
trator, 444 

(of) commencement of risk m fire 
insurance, if permiJicd, 37 
equitable assignment by, 300 
(of; facultative rc*insurancc, 596 
implied obligation, if varied by, 919 
induced by fraud, if voidable, 379 
induced by fraud, when is 379 
return of premium b), 912 
(uf) surretider value, 635 
(of) treaty rc insurance 596 
Agreement to purchase 
interest under, if insurable m 
tcrest, 35 

Aids to conftructson 

objects and reasons statement, »f 
IS, S 

preamble, 2 3 
AllmcDt 

it* bickiicsi ailment or injury 
^Ul other perils 
incaniDg of, 92J 
All rUU policy 

m t larmc insurance, 8G6 
AUrgatsoo* 
vause of a tiaa, 103, 401 
Allrgstloos sn pWiot 

risdiwu ; 1 if dctctmi cd b), 402 


Allocation 

of paid up capital of composite 
insurer, 1013 
Allotment 

subsenbera of memorandum, if 
require, 104 
Allotment letter 
registration of share transfer, 
when requires production of, 103 
Al]owance(e) 
see Daily allowance 
see Superannuation allowance 
ste Travelling allowance 
Advisory Comniittcc, 601 
(for) unused stamps, 699 
Allowance of rebate 
penally for, 350 
prohibition of, 349 
Altera tsonfs) 

(of) forms, power of, 643 
(in) particulars for registration, 
duty to report, 293 
(of) port of departure, 845 
(of) schemes of j rovident society, 
545 

Alteration of articles 
mode of, 116 

Alteratioaof memoraadam 
mode of. 113, U4, 116 
reference to court, when dispensed 
with 1)6 

Alternative constructions 
choice between, 1 
Amalgamation 
appeal from, 625 
consolidation, 270 
(of) insurance business of provident 
socict), 555 
meaning of, 270 
merger, 270 

Amalgamation of banmess 

actuarial report, preparation of, 27J 
application far fraction oi scheme 
for, 207 

balance sheet and re{ ort, prepara¬ 
tion of, 27j 

balance sheet i rc| araiion of «.75 
consequential orders, po i-er to 
make, 279 

voajtuut onalit/ of ptovoion for 
saavtioT of, 277 
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Amalcamation of business—cone/i 

contents of scheme for, 272 
controller's duties m application 
for sanction of scheme, 278 
contraciSi how dealt, 280 
controller's powers about, how 
exercised, 274 

discretion to sanction scheme for. 
278 

effect of no\ation, 285 
modihcd scheme, power to sanc¬ 
tion, 281 

nature of 'chemc for, 272 
notice to policy-holder':, if 
required, 277 
novation, 285 

object of procedure for, 268 
objections to, hearing, of, 277 
policy holder’s rights on, 286 
pre requisites to application for 
sanction of scheme, 273 
procedure for, 267 
prohibition of, 271 
(of) provident society, 550 
publication of nature and terms 
of, 277 

rcconitruciion, 271 
sanction of, 275 
scheme for, 267 
*cherne*, meaning of, 272 
statetnems to submit after, 282, 284 
**o ?^279 disposed 

Amount of hfe pohey 
payment m court, 405 
malgamatiou of provident society 
agreement, 555 
application for sanction, 556 
hSTsSB notice 

oJ.'^PPbcaiion, 556 

power 

Publication of notice, 5b6 

cQnV,°*^ omonnt of insurance 
contracts, 557 
sanction of 556 

tcheme for, 555 
Awbijnous language 
Construction of. 47 
AtablgUity 

cStom or 

of, 54 use m explaining 


Ambiguity—conc/d 

(m) marine policy, how resolved. 
824 

(in) rules, effect, 641 
Amended rule 

of provident society, registration 
of, 533 

Amendment of rules 
appeal from refusal to register, 625 
(of) provident society 531,532 
(of J provident society, validity of, 532 
Amount 

ofcommissoi’ 333 
of complusory deposit, 125 
of petty claim, 412 
Amonnt of commission 

(to) insurance age^nt, 329, 333 
maximum limit on, 329, 333 
Amonnt of policy 
payment of, who may get, 32^ 
Annual accouat(s) 
sti Balance sheet 
su Profit and loss account 
set Revenue account 
authentication of, 153 
balance sheet, l46 
calendar year, meaning of, 148 
certified or printed copy of, supply 
of IbO 

combined balance sheet, 149 
financial year, meaning of, 148 
insurers bound by provision for, 147 
object of, 117 

(for) period prior to the Act, 
position about, 184 
policy holder’s right to copies of 191 
profit and loss account, 146, 151 
revenue account, 146 
revenue account, necessity of, 152 
scope of provision for, 147 
shareholder’s right to copies of, 191 
Aanizal audit 

of friendly societies, 540 
Aonoal general meeting 
rreOcnerai meeting 
statutory meeting, if is, 188 
Annual publication 

of summary of returns 643 
Annual renewal 

of registration of provident socie¬ 
ties, 521 
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Annual report 
ofL I C , 978, 1012 
Annual return 
of investments, 231 
Annual statement 
of provident society, 535 
Annual sum 

charge of, if incumbrance, 214 
Annuity(ies) 
grant of, 41 

minimum limits secured by 
policy, 88 

charge of, if incumbrance, 214 
friendly society, if may pay, 512 
payment by provident society 508 
Annuity insurance 

tu Deferred annuity insurance 
Educational annuity insurance 
Immediate annuity insurance 
defined, 44 

form of life insurance, 41 
Annuity register 
of provident register, 535 

Answers 

Sit Wrong answers 
representation by, 803 
Anticipated endowment insurance 
form of life insurance, 44 
Appeal 

sti l-irst appeal 
sit Second anpcal 
(by) agents, 705 
auialgamation, if open to, G25 
appellate order, f open to, 626 
caiicellatioii of registration, 
if open to, 84, 623 
change of ninie dir ction for, if 
open to, 94 

decision sancuunmg scheme for 
conversion of company, if open 
to, 117 

direction to change name, 623 
forum of, 625, 626 
ini^uiry on b half of controller, if 
open to, 623 
limitation period for, 62u 
orders alwut refund of deposit if 

ofcn to lid 

order m involve wy, if o,’cn to, 62 j 
order m U3, f open 

10, 6.5 


Appeal —coacld 

penalty for renewal of registraltoa, 
if opQn to, 86 

petty claim decision, if open to, 413 
prohibitory order, if open to, 440, 
441 

refusal of registration of share 
transfer, if open to, I06 
refusal to register amendment of 
rules, if open to, 625 
refusal t j register, if open to, 625 
Regional Council’s actions, if open 
to, 595 

sanction of scheme, if open to, 109 
Tariff Committee’s actions, if open 
to 504 

transfer of business, if open to, 623 
Appealable orders 
what are, 625, 627 
Application 

^for) cancellation of registration 
by provident society, 5l8 
(for) copies, 429 
(for) election of directors, 694 
(for) judicial liquidation, 447 
(for) licence for insurance agent, 
necessity ©f, 35l 
(for) payment in Court, 405 
(for) refund of deposit, 136 
registration of igcnts, if requires, 
357 

(for) registration of insurer, 74 
(for) registration of share transfer, 
105 

(for) renewal of agent’s licence, 
necessity of, 352 

(for) renewal of agent s licence, 
time for, 352 

(for) renewal of registration, 84 
renewal of rcgisirmon, if requires, 

•>50 , 

(for) rcnc val of rcgtdrauoi ot 
provident society 523 
(for) Tc loration, 613 
(for) revival of lapsed policy, 
wrong answer in, 393 
(for) sanction of scheme for atnal 
gainiiion of transfer of business. 

(of) surplus asset! on | ariul wind 

Apphcalion for reg(*trat/c«* 

(of) irovidciiilxjcci), paruculafs 

for 516 
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Application tor restoration 


Appointment of guardian 


accountability for nioncy or 
propertyi if ground for, oOB 
administrator, if may make, 608 
breach of trust, if ground for, 608 
conttoUer, if may make, 608 
dimmution of life insurance fund, 
if ground for, 608 
forum of, 608 
grounds for, 608 
insurer, if may make, 608 
habihty for money or property, 
if giound for, 608 
liquidator, if may make, 608 
member of company, if may make, 
608 

misapplication of money of pro 
p<rty, if ground for, 608 
misfeasance, if ground for, 608 
retention of money or property, n 
ground for, 608 

wrongful conversion, if ground 
for, 608 

wrongful possession, if ground for, 
608 , . 
wrongful retention, if ground tor, 
COS 


Application of law 


sti GonOict of laws 


Appointed day 


defined (emergency provisions), 

1023 

defined (L I G), 937 

Appointment 

(oO administrator, 434 
(of) auditor, 155 
(of) controller, 65 
(of) custodian, 1031 
(of) liquidator, 457 
(of) officer for rcgularisation of 
capital structure, 109 
(of) pan lime officer, 259 
(of) receiver m insolvency, 457 
(of) sub-agent, effect of authority 
for, 334 

(ofj unlincenscd agent, penalty 


for, 353 

Appointment of administrator 
finality of decision of, 446 


nomination of minor, if permits, 

314 

liquidator 

of provident society, 563, 569 
Appointment of receiver 

of vested controlled business, 
prohibition of, 1036 
Apportionment 

of provid'^nt fund (L I G ), 1010 
Apportionment of costs 

of liquidation of provident some 

tics, 565 

Apportionment of valoation 

in measure of indemnity, 893 
Appreciation m value 

of deposited securities, 131 
Appropriation 

546 Misappropriation 
Approved formula 

of surrender value, 6S6 
Approved investments 

Central Government’s powers 

about, 725 _ 

controlled fund, meaning of. 227 
controller’s duties about, 226 
controller’s powers about, 22b 
current deposits. resmet.ous 

dcStuJ«,’ rMttietions tegatd- 

dcc”lraUon of. power of, 225 
coemption from resttietions about, 

fisTdeponf'estrietions regard- 

ing> 225 

invcstmcni, 228 

investment of assets in, 
no requirement of, realisation of 

227 

plSutfund amount, saving 
from, 227 


146 


^158 LAW OF INSURANCE 


Approved investments —eaadd 

provident society, if to invest in. 
526 

realization of investment, rov^cr 
to direct, 226 
restrictions about, 224 
security of employees, savinc: 

from, 227 ^ 

shares, restiictiona regarding, 224 

what are, 215, 216, 222 689 

Approved securities 

debentures, when are, 5 
defined, 5 

deposit, iftobein, 118 
(in) deposit, replacement of, 131 
Government securities, 5 
investment of assets in, 212 
meaning of, 28 
Pakistan securities, 689 
Pakistan securities, when deemed, 5 
Pakistan securities, when deemed 
as, 29 

provident society, if to invest in, 526 
securities charged on Government 
revenue, 5 

•counties for money issued under 
Government authority, 5 
securities guaranteed by Govern 
ment, 5 

securities with Pakistan Govern 
ment guarantee 5 
shares of corporation with Govern 
ment guarantee, 5 
valuation of, mode of, ICO 
what arc, 29 

Approved Superanouatioo Fund 
defined, 647 
exemption of, 646 
Arbitration clause 
construction of, 33 
forms of, 39 
Areas 

Bombay area, 686 
Calcutta area, 686 
Delhi area, 686 
Madras area, 686 
Armeaians 

succession of, 324 
•Arranged' 

elfect of clause of 597 
ArrangemcQt 

of pool re insurance, 396 


Arrests, etc, of kings, princes 
and people 

meaning of, *-28 

Arc 

tet Terms of art 
Articles of association 
copy of, supply of, 189 
policy holder, right to copy o/, 
189, 191 

Ascertained claimant 
meaning of, 412 
Ascertainment 

(of) commencement of statutes, 4 
(of) liabilities of provident society 
by liquidator, 573 
(of) solvency of provident socic 
ties, 553 

Ascertainment of value 
m unvalued policy, 819 
Assertion 

tet Positive assertion 
Assets 

tef Collection of assets 
ft* Distribution of assets 
ft* Liquid.asscts 
ft* Surplus assets 
ft* Valuation of assets 
charging of, 690 
computation of, 212 
(of) controlled business, 950 
determination of, 212 
investment of, modes of, 205 
mode of keeping of, 243 
name in which kept, 244 
(of) provident society, investment 
of, 326 , 

(of) provident society, return of, 52o 
returns of investment of, submn 
sion of, 228 
Assets and^habilities 
valuation on liquidation, 458 
Assets of insurer 
deposit, if part of, 132 
Assignability of policy 
question of law, 405 
Assignee 
duties of, 475 

policy holder, when includes, 5 
service of notice to, 631 
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Association of mutual insurance 
—toncld 

features of, 581 
liability of member of, 581 
partnership, ifakm to, 581 
Assured 

tie Original assured 
death of, if affords cause of 
action, 404 

disclosures necessary, 45, 46 
disclosure of material facts by* 33 
Asthma 

suppression of fact of, 395 
At and from* 
meaning of, 926 

'At the consmencement of risk' 
meaning of, 795 
Attached property 
claim to, 610 

disposal m restoration proceed* 
ing, 613 
Attachment 

deposit, if and when liable to* 
132, 134 
restoration, 612 

(in) restoration proceedings, 610 
Attachment before judgment 
restoration, 612 
Attempt 

conviction of, if disqualifies ageot, 
353 

Attendance of witnesses 
administrator's power to require, 

4 9 

(by) liquidator of provident society, 
566 

Attendants 

tit Medical attendant 
Attestation clause 
meaning of, 8l3 
Attributes 

of valued policy, 81? 

Auction Sale 

by liquidator of provident 
society, 566 
Audit 

assets, vcnfication of, 158 
Calendar year, 155 


Audit—ronc/d 

(of) Life Insurance Corporstioo. 
977 

mandatory, if is, 155 
necessity of, 154 
object of, 155 
period for, 155 
verification by, scope of, 156 
who docs, 155 
Audit of accounts 




Audit report 
matters to include, 157 
Auditor 

access to books by, 155 
agent of members, if is, 159 
appointment of, 155 
assistance by liquidator of pro* 
vident society, 5^6 
certification by, 157 

curbing of powers of, if prohibit 

ed) 155 
defined, 6 
duties of, 157, 537 
extent ofliabilily of, 159 
funciJons of, U» 154 
functions of character of, *56 
mciiBibihiy for appointment a*, 
159 

inquiring mind, if most have, 1^ 
knowledge of, if constructive no 
to shareholders, 159 
liabilities of, l54, 155, 157, 537 
liability of, cases for, 15B 
misconduct of, what constitu c , 
15B 

nature of checking by, 156 
negligence of, action for, 159 
notice of general meeting to* 
necessary, 155 - 

officer, if and when includes, 
powers of, 154, 155, 537 
qualifications of 11 / 

reasonable care and skill use • 
156 

report of, what includes, 157 
status of, 159 

suspension of, grounds for, to 
working papers, if property * 

156 

Authenticatson 

(of) accounts, 153 

(of) accounts of provident society, 

542 
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Bars 

to application for deposit in 
court, 410, 411 
Bar of legal proceedings 
order of Admiiiislralor, 443 
Barratry 

instances against, 929 
instances of, 929 
meaning of, 929 
Bases of premiums 
statement of, 700 
actuarial report on, 341 
Bearer 

of share warrant, if member of 
company, 186 
Belated application 
(for) renewal of agent’s licence, 
352 

(for) renewal of registration, 
effect, 358 

(for) renewal of registration, penalty 
fee for, 358 
Belated returns 
additional fee for, 183 
Belief 

representation as to, 807 

Benamidar 

true owner, if legal representative 
of. 324 ^ 

Bene&cial computation 
construction of, 37 
BeneGcial interest 
insurable interest, if includes, 35 
On) shares, declaration of, 107 
oeaeGcial inteiest in shares 
declaration of, 700 
Beneficial owners 
®amtcnancc of registers of, 97 
Beneat of of, 105 


minimum secured by policy, 88 
Benefit insurance 

Triple Benefit Insurance 
"♦nevoleut society 
registration of (English law), 51 
*dlHjf exchange 
goods, if covered, 931 


Birth 

contingency of, 503 
Birth of child 

insuring payment on, 512 
Blank transfer 
of shares, 105 
Board of Directors 


see Policy-holder director 
policy-holders’ representation on, 
4l6 

qualifications of policy holder for, 
415, 418 

strength of policy-holders on, 417 
Bombay area 
defined, 6B6 
Bona fide actions 

(of) administrator, protection of, 
446 

(of) Central Government, protec¬ 
tion of, 446 

(of) controller, protection of, 446 
Bona fide insurance agent 
conditions for being. 351 
when deemed, 698 


see Secured bond 
►nd investment transactions 
by provident societies, 705 
>nu9 

see Interim bonus 
addition to surplus, 427 
admissible peiccniage, 42b 
mtenm declaration of, 631 
meaning of, 250 
petty claim, if excludes, 412 
remuneration by, 250 

""Valio of. oddmoa o.f 
632 

utilaalioa of funds for. rrstr.cUoni 
on,424 
onus loading 
actuarial report oo. 341 
ooks 

see Examination of books 
ooks and registers 
cower to examine, 382 
production at mvctugation. 260 
societies, /Ob 
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. 185 


Calcutta High Court Rules 

text of, 1039 
Calendar year 
accounting ycafi if may bs 
meaning of» 14:8» 342, 346 
Calls 

on shares, 102 
Calls on shares 
pan passu making of, 103 
payment, if to be made on, 102 
precaution in making, 103 
who makes, 103 
Cancellation 

(of) appointment of Adninisira'' 
tor, 434 

(of) certificates, 699 
(of) contracts, power of Control* 
ler, 444 

(of) licences, 699 

(of) nomination automatically, 
315, 322 

(of) nomination of, 313 
Cancellation o£ agent’s licence 
appeal from, 625 
Cancellation oC contracts 
power of Administrator, 444 
Cancellation of licence 

ste Grant of licence 
(oO agent, 353 

contraventions of Act, if ground 
for, 353 

Controller’s power of, 357 
disqualification of agent, if ground 
for, 353 

Cancellation of registration 
appeal from, 84 
appeal from order of, 625 
breach of trust, conviction for, 358 
cheating, conviction for, 358 
commencement of operation 
of, 82 

Contiollcr, power of, 358 
convicuon of offence, if ground 
for, 358 

^jshoncsiy, finding of, 358 
*^lfcct of, 83 

failure to make additional dc- 
posit, 132 

convicuon for, 358 
147 


Cancellation of registration—eoneW 

fraud, finding of, 358 
grounds for, 81, 358 
minority, if ground for, 358 

misappropriation, conviction for, 

358 

misrepresentation, finding ^58 

(of) provident society, 51A 5^^ 

(of) provident society, effect of, o2l 
revival after, 83 

unsound mind, if ground for, 358 

Capital 

see Paid-up capital 
see Unpaid share capital 
see Working capital 

authorised capital, 96 

charge of if incumbrance, 214 
circulating, 153 

fixed, 153 

income, if includes, IO-j oia 

(of) Life Insurance Corporationi 944 
meaning of, 95 
nominal capital, 95 
requirements about, 

working capital, 96 
Capital redemption business 
defined, 939 
Capital structure 

(of) public company. 97 
rcgularisation of. 1U9 

sions about, mode of. 109 
Cunitaliscd expenses 

munagemeut expenses, if tnclude. 

342 

Capture 

arrest, distinguish'd. 929 
arrest, distinguished from. 9-2J 
Cargoes 

manne insurance, if covets. 5 
seaworthiness of, o4i 
Cargo policy 

implied vartanty of seaworthiness. 

if any. 841 
matine policy, 821 
meaning of, o-i 
object of, 821 
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Cargo worthiness of ship 
implied warranty of, 841 
Carries on business 
and jurisdiction, 402 
Carrying on business of insurance 
meaning of, 22 
Cash 

deposit, if to be in, 118 
goods, 931 

incidents of deposit in, 130 
Cash book 

provident society, how main¬ 
tained, 534 
Casual vacancy 

(in) Advisory Committee, how 
Hlled 01 

(m) Life Insurance Corporation, 
how filled, lOlO 

(m) policy-holder directorship, 
how filled, 421 
Categories of heirs 
of female intestate, 323 
of male intestate, 323 
Cattle insurance 

CO operative socieliea for, 584 
Cattle insurance society 
defined 584 

registration of (English law), 512 
Causa proxima non remota spec- 
tatur 

applied in marine insurance, 56 
meaning of, 860 
Cause 

irijFroximate cause 
Cause of action 

burglary insurance, 404 
burglary, place of, 404 
damage to property insured, 104 
defined, 40 \ 

evidence, if constitutes, 403 
facts constituting, what arc, 403 
fire insur'ince, 404 
forum of suit, if determined by, 402 
grounds in plaint, 403 
loss to property insured 404 
place of death if gives, 404 
sub-agency 401 
lest of, idi, 404 
CaosB of loss 

burden of proof of, Q65 


Causing of mistake 

misrepresentation by, 806 
Ceding company 

claim against accepting com 
pany, 596 
defined, 595 

liability to original insurance, oyo 
re-insurance, 786 
Central Government 

see Powers of Central Government 
alteration of forms, power of, 643 
approved investments, powcri 
about, 225 

exemption to foreign insurer, power 
to grant, 643 .- 

protection for bona fide action , 
protection of bona $de actions of. 4^ 
publication of summary ot re 

turni, 643 

rule making power of, o3y 
Ceremonial occasion 

occurrence of, if contingencj, 503 
Certificate(s) 

see Issue of certificate 

see Succession certificate -g 

(to) abstract of actuarial repon 

(to) accompany 

provident society, ao/ 

(in) balance sheet, 150 

cancellation of 690 w^for, 606 
false statement in, penalty lo 
Certificate of registration 

absence of, etTcct, 358 
application for, 357 
application for 
auibonty for issue of. 30/ 
belated application lor 
of, elTect, 358 
cancellation of, 358 
destruction of, 3M 
duplicate, issue of, 300 
duplicate of, 84 
duration of, 358 
effect of, 358 
fees for, 357 

fee for duplicate, 
fees for renewal of, ono 
issue of, B4. 358 
loss of, 358 . ^ 0=7 

maximum Iocs for, 353 

maximum fee for dp oC 

maximum fees lo 
353 

mutilation of, 358 
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CertiEcate o£ registration —concld 

penalty fee for btl iied application 
for rencwali 358 
(of) provident society, 516 
(of) provident society, necessity 
of, 519 

renewal of, 84, 358 
Certificate of shares 
registration of transfer, if requires 
production of, 105 
Certification 
by auditor, 157 
Certifi d 
defined, 6 
Certified copies 
application for, 429 
fees for, 429 

provident society, if to supply, 526 
(of) public documents, 200 
supply of, 189, 429 
(of) returns, supply of, 189 
Certified documents 
evidentiary value of, 199 
Certified return 
evidentiary value of, 199 
Cessation 

of policy-holders director, 415 
Change of destination 
effect, 846 
Change of name 
appeal against, 94 
Change of voyage 

deviation, distinguished from, 848 
effect, 846 

essential features of, 847 
occurrence of, 847 
question of fact, if is, 849 
touch and stay clause, 849 
Character of dispute 
limitation on jurisdiction, 402 
Charge(s) 

see Particular charges 
Salvage charges 
(of) annual sum. if is, 214 
(of) annuity, if incumbrance, 214 
arising of, 2l4, 215 
(o?l capital, if incumbrance, 214 
clear intention to create, if neces¬ 
sary, 1214 


Charge( s)—-concld 

creation of, mode of, 21 !■ 

(on) deposit, if permuted, 134 
deposit, if subject to, 132 
form of, if any, 214 
investment of assets free from, 214 
meaning of, 214 

(on) movables, clear indication 
of. 214 

(of) nomination, 315 
(on) policy, creation of, 294 
(ol) portion, if incumbrance, 211 
transfer of interest, if involved, 214 
Change of circumstances 
•wattan\y,?>5’i 
Charges incurred 

expenses of management, 342 
Charges of insurance 
insurable interest in, 789 
marine insurance of, 796 
Change of name 

appeal from direction of, 625 
provident society, when obliged 
for. 529 

Chartered Accountants Act 

Act 38 of 1949, 6 

auditor, if to be qualifled under, 6 
Cheating 

conviction of agent for, effect, 353 
conviction of, if disqualifies for 
registration, 357 
Chief Agent(s) 
see Kegistration ol agents 
administrative functions, perform¬ 
ance of, 6 

application for registration, neces¬ 
sity of, 357 

breach of trust, effect of conviction 
of, 357 

cheating, effect of conviction of, 357 
contravention by, penalty for, 601 
conviction of offence, effect, 357 
defined,6 

director, if may be, 422 
dishonesty, effect, 357 
disqualifications for, 357 
employment of insurance agent, if 
function of, 6 

employment of, regulation of 367 
extent of loan permuted for, 236 
fee for licensing of, 698 
fee for registration of^ 357 
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Chief Ageijt(s)—wncW 

forgery, effect of ronVKUon of, 357 
fraud, effect, 357 
issue of certificate to, 69B 
maximum commission payable 
to, 329 

maximum fee for registration, 357 
minority, if disquahf es, 357 
misappropriation, effect of convic¬ 
tion for, 357 

misrepresentation, effect, 357 
organisational functions, perform¬ 
ance of, 6 

penalty for v.ant of regislrauon, 3bB 
procuring life insurance business, 
if function of« 6 
registration of, 357 
registration of, necessity of, 357 
remuneration by commission, S29 
renewal commission, 329, 332 
unsound mind, if di‘qualifics, 357 

Child 

nomination of, 315 

Childbirth 

insuring payment on, 512 
Children's deferred insurance 
form of life insurance, 44 
Chose in action 
policy, if IS 171 
Christians 

set Native Christians 

Circulating capital 

fixed capital distinguished from, 
153 

meaning of, 153 
revenue, if is, 153 

Circumstancc(s) 

se$ hlatcnal circumstance 
st$ Surrounding circumstances 

Civil commotion 

see Riot and civil commotion insur 
ance 

instigation of outside agency if 
essential, 37 '^8 

mcanm, of 37 ^ 

(and) not two limbs of clau c of, .-8 
stage of, 37 


Civil commotion—coneW 

tumult element, necessity of, 37 
Civil Procedure Code 

S 2 (11), ‘legal repre entauve’, 

defined, 324 

S 20, Explanation II, incorporated 
company, place of busmeisof 
403 

Civil remedies 


classified, 401 
compensatory relief, 401 
preventive relief, 41)1 
specific relief, 401 

Claim's) 


, 610 


ste Eraudulent claim 
see Matured claims 
Sit Nature of claim 
see Petty claims 
ste priority of claims 

(to) attached property, 

(of) ceding company against 
accepting company, 590 , 

discharge of, when deemed, 
ex gratia payment, 173 
full pariicuJars of, 172 , 

investigation by liquidator 
provident society, ooo 
jurisdiction, if determine 
merits of, 402 , 

(for) hfc policy money, who may 
lay, 317 

matured, when is, 210 
meaning of, 172 ,53 

rejection of, what 


by, 


Claims concession 

scheme of, 638 

Claims register 
contents of, 168, 169 
obligation to maintain, 

(of) provident register, 5^5 
statutory obligation, 160 
Claimant 

oplion to refer petty cla.ro to 
Controller, 413 

Classification of re Insurance 

faculaiivc, 596 
pool, 5 6 
treaty, 596 



INDEX 


1169 


Classified statement 


Commencement of risk 


of insurance policies, form of, 665 
Clause 

itt Non forfeiture clause 
Clauses of re insurance policy 
interpreialioU of, 597 
Clear language 
no resort to preamble, 3 
Club 

itt Working men’s club 
Codifying statute 
construction of, 769 
Coercion 

assignment of policy, how affected 
by, 296 
Cognizance 
itt Taking cognizance 
CogoizaiiAe. <aC uSeuces 
power of, 625 

‘taking cognizance’, meaning of, 
625 

GolUction of assets 
of provident society, power of, 56b 
Collection of fees 
mode of, 708 
Collision clause 
m marine policy, effect of, 866 
Collision insurance 
general insurance 57 
Combined balance-sheet 
what is, 149 

Combmed revenue account 


preparation of, 153 
Commencement 

Insurance Act, date of, 5 
Vof) Life Insurance Corporation 
Act, 937 

(oO operation of policy, 170 
\u*) Winding up of secondary 
company, 468 

Commenctment of adventure 


in reasonable tune, 845 
nimencemcnt of business 

ground for 
wmding*up, 4*18 ° 


agreement about, if permuted, 37 
‘at and from’, 844 
(m) fire insurance, 37 
‘from’ a particular place, 844 
implied condition as to, 844 
‘in good safety’, meaning of, 845 
(tn) marine policy, 927 
(in) marine policy, implied condi¬ 
tion of, 844 

‘ship starts on the voyage insured’, 
meaning of, 845 

Commencement of statutes 

ascertainment of, 4 
modes of providing for, 4 
Commission 

su Expense on commission 
ste Remuneration by commission 
ste Renewal commission 
amount of, 333 

tiitpfndAxnt UmA on, ’iSb 
expenditure on limitation on, 335 
meaning of, 249 

payments of, if expenses of manage¬ 
ment, 342 

remuneration by, 250 
remuneration by, restriction on, 
329 

Commission of burglary 

place of, if affords cause of action, 
404 

Commission to agent 
maximum limit of, 329 
permissibility ot, 329 
Committee 

itt Advisory Committee 
stt Executive Committee 
stt Re insurance Advisory Com¬ 
mittee 

ite Tariff Committee 
(o‘) Life Insurance Corporation, 973 
Committee of inspection 
of provident «ociety, 569 
Common direction 

exempuoas from rule of, 422 
object of prohibition of, 423 
rule about, 4-22 
rule against, 422 
Company management 
permuted, when is, 258 
prohibition of, 258 
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Common Manager 
appointment of> 259 
Common Managing Director 
appointment of 259 
Common officer 

object of prohibition of, 258 
prohibition of 257 
Common seal 

insurance association, if has, 485 
Communication to insurer 

nomination if required to be, 314 
Company{ies) 

ste Accepting Company 

ite Banking Company 

see Ceding Company 

see Existing Company 

see horcign Company 

see Government Company 

see Guarantee Company 

see Insurance Company 

see Investment Company 

see Liquidation 

see Member of company 

see Mutual Company 

ste Mutual Insurance Company 

see Private Company 

see Public Company 

ste Secondary Company 

see Subsidiary Company 

see Trading Company 

defined, 6 

defined (Companies Act), 24 
foreign company, 23 
holder of a share, meaning of, 
186 

insurable interest of shareholder 
in, if any, 3b 

(as) insurance agents, nature of 
business permitted, 352 
licensing as insurance agent, 352 
managino agent, if may be 8 
member of, who is, 186 
pciiuon for winding up by, 451 
place of business of, 403 
simple creditor of if has insur¬ 
able interest 36 
under Cumpanics Act, 24 
unlicensed agent, penalty for SoS 
wmduigrup’, meaning cf tt5 

Couspanles Act 

aboUiton of exuaordmary rriolu- 
tUint, reasons for, IH 


Companies Act-^eontd 
companies under, 24 
‘company*, defined, 24 
‘debenture*, defined, 27 
'director*, defined, 417 
exemption from submission, of 
statements under, 181 
‘existing company’, defined, 24 
fees for filing of returns, 183 
foreign insurer's obligation under, 
183 

inability to pay debts, when deem 
cd, 449 

kinds of general meeting, 187 
kinds of resolutions, 
manager as defined m, apphea 
biliiy of, 8 

manager, defined, 30 
managing agent, defined, 30 
modes of winding up, 448 
officer as defined in, applicability 
of, 8 

officer, defined, CO . 

priority of debts m winding up, 
private company as defined mi 
applicability of, 9 
private company*, defined, 24 
prospectus, defined, 647 
public company as defined m, 
applicability of, 9 
‘public company*, defined, 24 
schemes under, IlU . 

Sec 2(13), director defined, 2 0 
Sec 2(30), ‘officer’, defined, 013 
Sec 2(36) ‘prospectus’, defined, 

S 6, ‘relative’, defined, 619 ^ 

bee 6, relative of delinquent 
meaning of, 619 . 

Sec 17, alteration of objccu oi 
company, 113 
Sec 18, cHTcct of U4 
Sec 19, non rcgistraiion of altera 
non of racmoranduoi, ctfee 

Sec 39, supply of copies of 
ments, 192 
Sec 87, ctfectof, 103 
Sec 89, effect of, 103 
Sec 92, effect of, 104 

Sec 150, register of members. I'Jf 
Sec 159, submission of returns, m- 
Sec 193, minutes book, require¬ 
ments about, 109 
bee 193, minutes of general 
meetings, f87 ... 

Sec 226 (3) person ineligible to 
be auditors, 159 
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Companies Act—concld 

Sec 227, conterts of audit report, 
157 

Sec 23“^, effect of, 150 
Sec 237, effect of, 264 
Sec 245, expenses of investigation, 
266 

Sec 428, contributory, defined, 468 
Sec 434, inability to pay debts 
what !■!, 449 

Sec 457, powers of liquidator in 
compulsory liquidation, 5b7 
Sec 467, powers of liquidator in 
setting list of contributories, 568 
Sec 483, appeal from order in 
winding up, 627 

Sec 494, powers of liquidator in 
amalgamation of reconstruction 
of companys, 568 
Sec 5U, destribution of property, 
575 

Sec 511, effect of, 575 
Sec 520, costs in voluntary winding 
up, 575 

Sec 520, effect of, 575 
Sec 530, effect of, 575 
Sec 5 0, preferential payments in 
winding up, 575 

Sec 611, additional fee for belated 
returns, 183 

Sec 616, text and effect of, 645 
S 617, Government Company, 
defined,647 

S 617 Government Insurance 
business, position of, 646 
winding up, grounds for, 448 
share and „iock, distinguished, 27 
‘share’, defined, 27 
spcaal resolution, conditions for, 
115 

‘stock’, defined, 27 
Company’s Act, 1913 
saving of provisions of, 644 
under Company’s Act, 24 
l^^)^^iiliccnscd agent, penalty for, 

'■'•inding up’, meaning of, 448 
Compensation 

accountability for property, 608 
additional remedy, 611 
applicaiion for, who may make, 
600 

aUachmtnt, 609,610 
“reach of trust, 600 

“urden of proof, 618 


Compensation 

claims to attached property, 610 
court’s power to award, 608 
diminution of life insurance fund, 
608 

discretionary powers, 616 
exclusive jurisdiction to award, 

en 

foundation of jurisdiction, 6i5 
High Court’s jurisdiction, 611 
High Court’s power to award, 
612 

liability for money or property, 
608 

(for) loss of oflice, 251 
(for) loss of remuneration, 251 
(for) management of controlled 
business, 1034 
mandatory powers, 617 
misapplication of property, 608 
misfeasance, 608 
nature of jurisdiction, 611 
nominee of delinquent, 618 
opportunity of hearing, 611 
past directors and officers, l)abi> 
luy in, 609 
powers of court, 611 
power to award, 608, 609 
presumption on disappearance or 
loss of property, 609 
properly of delinquent, presump¬ 
tion of, 610 

prosccuiion of delinquents 616 
relative of delinquent, 619 
retention of property, 608 
rule making power of High Court, 
611 

wrongful conversion, 608 
wrongful possession, 608 
wrongful withholding of properly, 
608 

Compexisatory"reltef 

effect of, 401 
meaning of, 401 

Competency 

for ratification, ^18 
Competency to apply 
(for) restoration, 613 
Competency to try 

jurisdiction, if signifies, 102 
Compliance 

11 $ Exact compliance 
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lootcrment of jurisdiction 

consent, if dots, 402 
Confiscation insurance 
general insurancc» 57 


Consignee 

insurable interest of, 791 
Consolidated revenue account 
form of, 674 


Conflict of laws 

assignability of policy, 405 
assignment of policy on foreign 
country, 295 

avoidance of policy, 404 
forum of suit, 402 
holder of policy, meaning of, 400 
Indian law, applicability of, 404 
insurance business transacted m 
India, 400 

marine insurance, 40Q 
occasion for, 399 

question of law, law applicable, 404 
'receive payment of any sum*, signi¬ 
ficance of, 401 

relief in respect of policy, mstuu- 
iion of suit for, 401 
relief, meaning of, 401 
right to *8ue for any relief*, » in¬ 
cludes mere right to sue, 401 
tight to policy money, 404 
transferability of policy, 405 
validity of nomination, 404 
voidability of policy, 404 
Conflicting claims 
in Deposit m court 
payment in court, 405 
Consensus ad idem 
meaning of, 170 
policy, if requires, 170 
Consent 

jurisdiction, if conferred by, 402 
jurudicUoD, if ousted by, 402 
Consent of insurer 

concealment affcctiog, consequence 
of, o95 

falsification affecting, consequence 
of, ;>9a 

Consequential looses 
general average loss, 885 
Consideration 

in hatlure of consideration 
in Illegal consideration 
in No conuderatton 
, in Nominal consideration 


Constitution 

(o!) Advisory Committee, 600 
(of) Executive Committees of Insur 
ance Councils, 188 
(of) Life Insurance Corporation, 941 

(oO Regional Council, 504 

Constitutionality 

amalgamation of Kansfet of bust 
ness, provision for sanction ot, 27/ 
ittvesiigaiion, provision for, 262 
management by Administrator, 

provisions about, 433 

Construction 


set Alternative constructions 
see Maxims 
see Reconstruction 
see Words and phrases 
‘all other penis’, 929 
•arrest*, etc > of kings, princes and 
people’, 928 
‘at and from’, 926 
attaching of risk (marioe). 926 
.average unless general, 930 
barratry, 929 
(of) codifying statutes, 769 
(of) definition clause, 771 
‘freight’, 93l 

■from the loading thcreol’. 927 
(of)°insurance contract, principles 

^ of 49 

Host or not lost’, 926 

(of) Marine Insurance Act, 769 
(of) marine policy, 

•people*, 928 
perils of the seas, 928 
pirates, 928 

restraint of princes, 928 

(oO rules, 641 

Lfcly landed, 92? 

‘ship*, 930 
•stranded’, 930 
thieves, 9^8 
touch and stay, 927 
(of) warranties n fire insurance 
contract, 
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Construction of marine policy 

ambisuiiyt 824 
contra pToferenlem rule, 824 
ejiisdm generts rule, 824 
^cograpiiical tcrius, 023 
micniion of parties, 822 
literal, 822 

meaning of terms u cd, 822 
mode of, 821 

natural sense of words, 822 
ordinary sense of words, 822 
peculiar tr caning, when ewen, 
822 

popular sense of word*, 822 
primary sense of words, 822 
printed and wruten words, con¬ 
flict between 823 
printed words 823 
rules of, 822 

surrounding circumstances, 824 
technical words, 823 
lernr of an, 823 

ut magis taltai quam pertat, rule 
of, 824 

(as) whole, 82i 
written words, 823 
Goustraction of policy 

ambiguous language, 47 
ambiguity, 37 

ambiguities, how resolved, 5-1 
addition to incident to contract, 
when permuted, 54 
against insurer, rule of, 49 
arbitration clause, 38, 39 
beneficial computation, 37 
benefit of doubtful words, whom 
to go, 170 
civil commotion, 37 
condition precedent to right of 
action, 38 

constructive loss, 55 
contra proferentum, rule of, 49 
custom, use in, 54 
detrimental computation, 37 
ejuscfm generts rule, 54 
forfeiture clause j 9 
totfcuure, leaning agamst, 40 
forfeiture provisions, 37 
geographical terms, secondary evi¬ 
dence of, 54 
indemnuy clause, o9 
mteniion of parties, furtherance 
of, 53 

liberal conurucuon, resort to 
170 

Qof) We insurance, 47 


Construction of policy—eontlJ 

‘losses and misfortunes', how con 
strued, 51 

‘ lost and not lost how coa 
strued. 5i 

(ofl rn irmc insurance, 53, 821 
meaning of contract, how 
gathered, 53 
mode of, 37, 170 
(of) motor insurance, 
openings in insured premises, clause 
agamst, 59 
option clause, 58 
“or other”, how construed, 54 
panul loss, 55 

principles of, 49 , 

printed and written words, prc' 
cnee between, 54 
pTOspccius of company, 
referred, 40 

rcitospcctiVL operation, how dewt 
mined,26 

not and war clause, 38 
not and civil commotion clause* 
'rules and regulations for the time 
being*, meaning of, 47 , 

rules of CO npany* when rcief 

rules of, if akin to those for ‘•ou 
tracts, 40 , „.,n 

sivkncss, ailment or injury * m 
mg of, 50 

suicide, condition about, *t/ 
surrounding circumstanced* 

looked to, 54 .j-nce 

technical terms, secondary ev 

of, 54 

terms of, 47 

terms of, how read, 53 

termination of fire msuranc , 

total loss, 55 , r,^^ni»rtV 

under Mamed Womens Pfopeny 
Act, 327 

usage, use in, 54 „£«nnun<«r 

verba ebartaram fariu*f 
contra proftrenlem 49 
verba cLierum forluts 

contra preferentem, appli^abimy 
of, 54 

Conatructwe loss 

m marine insurance, 55 

Constructive notice 

doctrine of, 172, 299 

Constructive possession 
pledi,c, if requires, 2/5 
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Constructive total loss 

abandonment, 871 
abandonment of subject matter 
on,874 

cost of repairs, estimation of, 873 
defined, 871 

definition of, if exhaustive, 873 
effect of, 874 
election by assured, 874 
generally, what is, 871 
(of) goods, 873 
grounds of* 873 
notice of abandonment, 875 
objective criierion ot, 873 
particularly, what is, 872 
(of) ship, 873 
valued policy, 817 
Contents 

(of) annual report of Life Insurance 
Company, 1013 
(of) marine policy, 812 
(of) return of investment, 231 
Contents of application 
for deposit in court, 4U5 
Contents of documents 
proof of, modes of, 200 
Contents of policy 
general conditions, 170 
operative words, 170 
recitals, 170 

special particulars, 170 
Contents of prospectus 

accuracy in, necessity of, 351 
Contest 

misleading statement m, effect, 315 
Contingency 

survival after, 508 
Contingency insurance 
debt insurance, 57 
fidelity insurance 57 
general insurance, if includes, 57 
losi of profits msurancr', 57 
war insurance 57 
Contingent creditor 
winding up pciuion by, 451 
Contingent interest 
marine insurance of, 782, 783 
Continuance of liability 
of insurer, 72 


^Continuation’ 


effect of clause of, 598 
Continuation clause 

in re insurance policy 787 

Continued life 

expectation of benefit from, if 
insurable interest, 44 
Continuing d efault 
penalty for, 601 

(by) provident society, penalty 
for, 601 

Continuing warranty 
seaworthiness, if is, 840 
Contra proferentem 

rule of, 49 

rule of construction, 824 
Contract(s) 


stt Insurance contracts 
su Personal contract 
set Private contract 
cancellation by Administrator, 
power of, 444 
fraud, effect on, 806 
insurable interest, if may arise 
under, 35 , j r r, 

(ofj marine insurance, kinds ol, oi 
(of) marine insurance, nature 
of, 52 

misrepresentation, how affects, 
806 

(of) re insurance, 594 
(ol) rc*msurance, power of, 597 
with enemy, if void, 842 
Contract Act 

Act 10 of 1872, 25. 911 
imsrcprcscntavion, defined, oUO ^ 
Ss 18, 19, ‘ misrepresentation , 
defined, 805 

S 19, Explanation, principle ol, 

395 . . 

S 20, wagering contract, ii void, 

777 

b 124, indemnity, defined, 774 

S 46, cootnbuiioQ, right oL 911 
b 172,‘pledge’, defined, 2lo 
Contract of construction 

principles of construction of, 49 
Contract of indemnity 
accident insurance, if is, 45 
defined, 771 ^ ^ 
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Contract of insurance 
acceptance, 387, 809 
“ToS 387 

"rL^aTs^' 

completion of, 387, 388 
co^unsus ad dum, leqntrcd. 170 

contract jfis, 33 

creation of, mode of. 387 
declaration form, 388 

maccuracics 

declaration form, value of, 388 

disclosure*!, time limit for, 390 

nrst step m, 388 

first premium, payment of, 38? 

formation of, 387,809 

good faith, 388 

hearing of reduction of, 477 

^licr of acceptance by post, 387 

tnabmgof, 170 

tnedual report, 388 

medical report, inaccuracies m, 389 

medical report, value of, 388 

elTcct of, 388, 

misrepresentation, meaning of, 390 
®”*'®P*'‘;S'^ntatioD, test of, 39J 
non disclosures, effect, 389 
non disclosures, elfect on, 388 
j ^fiCeP^ance, if required, 

policy, if exclusive record of, 169 
prepayment of prcmmtn, ifncces* 
sary, 170 
proposal, 387, 809 
proposal form, caution about, 388 
proposal form importance of, 388 
proposal form, value of 288 
reduction of, power of, 475 
wagering contract, distinguished 

irom, 777 

Contract of l,fe Insurance 
basis of, 510 
defined, 42 

modification by Corporation, 96$ 
Contract of Marine Insurance 
defined, 773 
explained, 811 

implied obligation, if vaned by 
agreement or usage, 919 ' 

meaning of 770 
raiification of, 917, 918 
uitrrimatjidtt contract, 796 


Contract of provident msuraace 
basis of, 510 

Contract of re insurance 
wr Re-insurancc 
defined, 786 
nature of, 786 
Coatract uberrima fidei 
insurance contract, if is, 33,45 
Contraventions 
extent of punishment, 60j 
(ofl limitation of expenses, 703 

pfnaltyfor, 601 
persons to be penalised, 602 
(ty) provident society, penalty 
for, 604 

(of) Tariff Regulation, 705 

Contribution 

ife General average cootribution 
conditions giving rise to, 9J0 
exclusion by contract, 910 
) marine insurer's liability foft BBs 
o>erJnsured by double msuraace, 
909 

rateable portion, what is, 910 
fight of, 908 

^'Jb^gation, distinguished from, 

suit for, 908, 911 
sureties, as between, 911 
determination by liquidator of 
provident society, 565 
Contributory 
meaning of, 468 
winding up petition by, 451 
Control 

(on) management by Adniinistra 
tor, 434 

(on) over-all expenses, 342 
Control of expenses 
advice of General Insurance Coun 
cil on, 500 

Controlled business 
appointment of custodian 1031 
assets of, what include, 950 
defined, 937 

defined fnon emergency provisions), 

1023 

liabilities of, 950 

profits from, what constitute, 957 
vesting of management m Govern¬ 
ment, 1026 
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Controlled fund 


Controller of Insurance 


Approved investments 
approved investments for, what 
arc. 215, 216 

liquid assets of life insurance 
business, if are, 220, 221 
meaning of, 220, 227 
non approved securities, when 
permuted, 224 

(of) Provident society, invest¬ 
ment of, 526 

return of investment of, 234 
Controller 


iti Duties of Controller 
itt Powers of Controller 
apphtaiion for ludicial windinc- 
u , 447 

application for restoration by, 61.8, 
613 

appointment of, 65 
®PPf®vcd investments, duties of, 
226 

approved investments, powers of, 
2ih 

conditions for appointment of, 65 
dtfccuve or inaccurate returns, 

, powers of, 192 
defined, 6 

'''ot^62a” dullts 

of deiision in felly claiir, 
funclions of, 65, 435 

winding up available 
tearing of, 619 

¥"’'*‘‘•"00 la petty olaims, 41 3 
nsing aulbonly for insurance 
ogems, if IS, 351 

notiu: of applnaiion to, 619 

gWe^Sa “ 

powers of, 65 
powers of Controller, 65 

*0’o’‘tnce Fund, 

pwleo.™ actions, 446 

446 bonajide actions of, 

VaUacallons for, 65 
vieUan^' '‘LP'"y olaima to, 413 
wuiri o®'"- tf u, 435 

P'""on by, 453 
against, ,i 1^,, 435" 


ste Controller 
defined, 6 

Conversion 

(of) public company into mutual 
company, procedure for, U2 
restoration on, 608 

Conversion of company 

appeal from decision of Central 
Government, 117 
appellate order, if final, 117 
aruclts of association, alteration 
of» 116 

duties of Central Government, 117 
filing of certified copy of sanction¬ 
ed scheme wuh Registrar, 117 
finality of order of sanction, 117 
guarantee company, 115 
memorandum, alteration of, 116 
powers of Central Government, 
117 

procedure for, 112 
sanction of scheme, 117 
special resolution, I!4 
Convertible whole life insurance 
form of life insurance, 44 
Conviction 

of offence, if disqualifies for regjs 
tralion, »>57 
Conviction of offence 

disqualification of agent, 353 
Go'operative enterprise 

Mutual Insurance Company, if 
*nay be, 582, 589 

Co-operative Life Insurance Society 

assignees, if may not be members, 
589 

cattle insurance, 584 
CO operative societies, if may be 
members of 584 
creation of, 582 
crop insurance, 584 
defined, 580 
deposit by, 586 
essentials of, 582 
prohibition of loans 588 
provisions applicable to, 585 
publication of documents and 
notices of, 589 
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Crops insurance 
Co-operative societies for, 584 
Currency 

stt Foreign currency 
Current deposits 
investrrent in, when approved, 225 
Current liability 
and tixed liability, 211 
mcaniug of, 211 
Custodian 

appointment of, 1031 
defined (emergency provisions), 
1024 / 

duties of, 1032 

iQStuuuoa of proceedings by, 
power of, 1033 
powers of, 1033 
removal of 1032 
remuneration of, I0o2 
Custody 

of documents, 189 
Custody of assets 
mode of, 243 
Custom 


consistency to terms of contract, if 
required, 54 

marine policy, if construed by 
reference to, 54 

notoriety in insurance business, if 
required, 54 
Customary risks 
m marine insurance, 51 
Cyclone insurance 
general insurance, 57 
Daily allowance 

(of) members of Life Insurance Cor¬ 
poration, 1010 
Damages 

Compeusaiion 
Damage of subject matter 
actual total loss, 868 
Damage to property 
forum of Suit for, 404 
Damaged value 
defined, 892 
Date 


”• Valuation date 


Date when policy was ofiected 
meaning of, 170 
Death 

contingency of, ‘'08 
insuring payment on, 512 
(of) nominee, clTect, 315 
place of, if gives cause of action, 
404 

Debentures 

ste Service debenture 
approved investment regarding, 224 
approved securities, when covers, 5 
debenture stock, differentiated 
from, 28 
defined, 27 

elastic character of the term, 28 
Debenture debt 

in balance-sheet, if acknowlcdg 
meat, l5t 

Debenture-holder 

winding up pennon by, 451 
Debenture stock 

debenture, differentiated from, 28 
Debts 

set Payment of debts 
fw Priority of debts 
(in) balance-sheet, if acknowledg¬ 
ment, 151 

inability to pay, winding up on, 448 
Debt insurance 

contingency insurance 57 
Deception 

see Intention to deceive 
Deceptive acts 
fraud, 379 

Deceptively similar name 

provident society, if may have, 528 
Declaration 

see Subsequent declarations 

(of) approved investtnenis, power 

of. 225 

(of) beneficial interest m shares, 
107 700 

(of) dissolution of provident society, 
576 

(of) interim bonus, 631 
(of) interim bonus, power of, 631 
(of) ownership of shares, 699 
(by) transferee of shares, 98, 99 
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Dependent 

education of, if contingency, 5oa 
Deposit 

itt Acceptance of deposit 

sti Compulsory deposit 

ste Current deposits 

ttt Fixed deposits 

«« Further deposit 

tti Initial deposit 

iti Statutory deposit 

(m) bank, requirements of, 683 

changes m, 633 

(by) Co-operative Life Insurance 
Society# 586 
dividends on, 688 
information regarding, 688 
(by) insurer, U8 
interest in, 688 
matunng of, 688 

(by) Mutual Insurance Company, 
586 

payments from, 688 
(of) Provident Society, how uti¬ 
lised, 523 

withdrawals from, 683 
Deposit m Court 

adequate reason, 409 
adequate reason for, 405 
adequate reason, what is, 409 
adverse claims, 408 
affidavit, 405 

amount of life policy, 405 
appUcaiion for, 410 
application for, necessity of, 405 
ascertained claimant, 412 
bars to, application for, 410, 411 
conflicting claims, 405 
conflicting claims, illustrated, 408 
costs of proceedings, 4ll 
disposal of application, 412 
disposal of questions, 406 
effect ot, 410 
forum for, 405, 409 
grounds for, 405 

duty after application, 

interest, payment of, 412 
leave for, grant of, 4U 
*^°^^*itcrtamment of application, 

notices of claims received, trans- 
nsission to court, 406 

149 


Deposit in Court—coneW 

notice to claimant for, 406 
object of, 407 

particulars for application, 405 
permission for, necessity of, 405 
procedure for, 410 
procedure on application, 410 
proof of title, insufficiency of, 405, 
408 

protection of insurer, 407 
receipt for, effect of, 405 
receipt for, value of, 410 

restriction about time, 405 
satisfactory discharge by, 410 
satisfactory discharge, impossibili 
ly of, 405 

scope of provision, 407 
verification of application, 405 
purposes of, 293 

Deposited securities 

appreciation of value of, 131 
depreciation of value of, 131 
determination of value of, 
finality of decision of, value ot, 
648 

functions of Reserve Bank with 
regard to, 131 

marfci value of, how determined, 
648 

replacement of, 131 
Depreciation lu value 

of deposited sccuriucs, 131 

Deprivation 

its Irretrievable depreciation 

actual total losa by, 869 

Description 

of insurable interest, 34. 35 

Description of stamp 
for payment of fees, 699 
Destination 
change of, 846 
Destruction 

of certificate of registration, 358 
Destruction of licence 

issue of duplicate on, 353 
Destruction of subject-matter 
actual total loss, 868 
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Determination 

of market value of secuntict» 648 
of priority of claims, 301 

Determination of assets 
for investment purposes, 212 
Determination of compensation 
principles for (L I G), 1001 
Determination of contributions 

by liquidator of provident 
societies, 565 

Determination of insurable value 
‘at the commencement of risk*, 
meaning of, 795 
freight, 795 
goods, 795 
merchandise, 795 
'outfit’, meaning of, 795 
'prime cost*, meaning of, 795 
ship, 795 

ship driven by power, 795 
ship engaged m special trade, 
793 

steamship owned by assured, 795 
Determination of questions 
law applicable, 404 
Detrimental computation 
construction of, 37 
Deviation 

change of voyage, distinguished 
from, 848 
cfTcct of, 847 
excuses for, 852 
(in) fact, if required, 843 
intention of, if material, 848 
notice of, 850 
question of fact, if is, 849 
Tcsumpuon of course, 854 
special clause about 850 
touch and stay clause, 849 
when occurs, 847 
Dictionary 
Hi Maxims 
tu Words and phrases 
Hi Reasonable diligence 
Dimsnutioa 

(oQ Life Insurance I und, compen¬ 
sation for, 608, C09 
(of) Life Insurance tund, rcsiora- 
uon on, 612 


Diminution of risk 

facts tending to cause, no disclosure 
of, 390 

Director(s) 

see Additional directors 
see Common directors 
see Managing director 
see Policy holder director 
additional provisions about, 422 
chief agent, if may be, 422 
common, 422 

contravention by, penalty for, 601 
de facto, 239 
defined, 238, 417 
de jure, 238 

disqualification for policy-holders 
directorship,415 
election of, 693 
fiduciary postnon of, 239 
how determined, 238 
(of) life insurance companies, 415 
limited company, if may be, 238 
loan on life policy to, 239 
misapplication of property by, 
penalty for, 607 
officer, if includes, 30 
period of office of, 696 
policy-holders as, 416 
qualifications of, 693 
qualifications of policy holder t 
become, 415, 418 
restoration, liability for, 612 
service of prohibitory order on, ’ 
share qualification, 417 
special agent, if may be 422 
vacancies, how filled, 696 
validity of acts of de facto one, 
239 

wron{,fuI obtamment of proper y 
by, penalty for, 607 
wrongful withholding of property, 
penalty for, 607 

Director’s register 

of provident society, 335 
Disablement 

contingency of, 509 
Disability 

granting of, 41 
Disappearance of property 

presumption on, 609 


£INDEX 

Discharge 

«< Valid discharge 
(of) claim, when deemed, 173 
impossibility of, payment m court 
on, 405 

payment in court, if effectSi 405, 
410 
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Dishonesty ^ 

disqualification of agent, 353 
registration of agent, how affected 
by, 357 

Disposal of attached property 
m restoration, 613 


Discharge of liabilities 

deposit, if and when permitted 
for, 134 

deposit, if available for, 132 


Disposal of claims 

n» Petty claims 
(of) petty claims, 412 

Disposal of petty claims 


Disclosures 

set Non-disclosurea 
(by) agent, 802 

(by) assured in marine insurance, 
797 

asthma, 395 
defective gait, 395 
diminution of risk, facts of, 390 
drinking habit, 395 
facts not subject to, 390 
fatness of heart, 395 
knowledge of insurer, facts with¬ 
in, 390 

lack of knowledge of facts, 390 
(by) Llyods’ brokers, 803 
(of) material facts by assured, 33 
material facts in life insurance, 
45, 46 

material stages for, 390 
other insurance on heavy rate, 395 
syphilis, 395 
time limit for, 390 
waiver of information by in¬ 
surer, 390 
Discount 

rebate, ifis, 351 
Discovery of truth 

means of, effect on misrepresenta¬ 
tion, 391 

Discretion of policy holder 
(of) nomination, 320 
Discretionary powers 
(of) Controller regarding return of 
investment, 233 
On) Tcstoraiion, 6l6 
Dishonest compromise 

tc insurance, if absolves from liabi¬ 
lity on, 597 


amount of disputed claim, 414 
amount of fees payable, 414 
appeal from decision, if permitted, 
413 . 

application of procedure for, when 
attracted, 413 

bonus, if and when covered, 412 
decision, 413 

discretion of Controller, 414 
exclusion of bonus and profit from 
amount of disputed claim, 414 
execution of decision as decree, 414 
execution of decision in, mode 

exercise of discretion, mode of, 414 
existence of dispute, 414 
fees of Controller, charge and col¬ 
lection of, 413 
fees payable, 414 
finality of decision in, 413 
finality of decision m, meaning 
of, 414 

form of payment of fees, 414 
further enquiry, 413 
hcarmg, 413 

(on) insurer*3 reference, if permit 
ted, 413 , 

mnsdiction of Controller, when 
anses, 413 

mdicial manner of, 414 
lunsdiction of Controller, 413 
(ofj life policy, 412 
life policy, issue by insurer m 
India, 414 
maximum amount 
mode of payment of fees, 414 
nature of dispute, 414 
natural justice, adherence to, 414 
obicct of procedure about, 413 
opportunity of heanng, necessity 
of, 413 - ..rt 

option of claimant to refer, 413 
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Disposal of petty claims —concid 

parties to disputed claim. 414 
power of* 41i 

profit, if and when covered. 412 
reference* 4l3 
speedy, 413 

summary procedure, 412, 413 
who may make reference, 413, 414 

Disposal of property 

insurance association, if has power 
of, 485 

prohibitory order, 442 
Disposal of shares 
(by) Admmi8traioi>Gencral, 700 
Dispute 

sti Character of dispute 
ns Petty claims 
s» bub^ect matter of dispute 
Disqualifications 
ns Qjjahfications 
(for) appointment as auditor, 159 
(for) licensing of agents, 332, 356 
(of) policy-holder director, 415, 
418 

(for) registration of agents, 353 
Disqualifications of agent 
abetment, conviction for, 353 
attempt, conviction for, 353 
breach of trust, conviction for, 353 
cancellation of licence for, 353 
cheating, conviction for, 353 
(by) conviction, cessation of opera 
tion of, 353 

conviction of offence, 353 
dishonesty, 353 
forgery, conviction for, 353 
fraud, 353 
minority, 352 

misappropriation, conviction for, 
353 

misrepresentation, 353 
unsound mind, 353 
Dissolution 

of friendly society, 579 
Dissolution of provident society 
account of winding up, 576 
Controller’s duties in, 578 
declaration of, 576 
dunes of liquidator in, 578 
meetiug, calling of, 576 
object of, 577 


Dissolution of provident 
society—runr/d 

report and copy of accounts, to 
Controller, 576 

unclaimed sums after, how dealt, 
578 

Dissolved partnership 

service of prohibitory order on, 
mode of, 441 
Distant kindred 

dcBncd,324 

Distressed circumstances 
relief during, 512 
Distribution of assets 

of provident society, power of, 
566 

District Court 
court, if includes, 6 
Dividends 

addition to surplus, 427 
admissible percentage, 426 
(on) deposiu, 688 
restrictions on, 424 
utilisation of funds for, restriction! 
on, 424 

Dividing insurance business 
returns about, 711 
Dividing principle 
meaning of, 514 

prohibition of business on, 430, 

provident society, if cmpowcrco 
to business on, 515 
provident society if may not do 
business on, 314 

winding up provident society doing 
business on, 514 
Docament(s) 

JW Private documents 
fie Production of documents 
til Public documents 
III Publication of documents 
copy or translation of, when deem 
ed certified 6 
custody of, 189 
evidence of, 199 

leading to issue of policy, inacctr 
racics in, 383 
movables, if cover, 770 
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Docament(s )—concld 

presumpuon of genumenes) of 
documents, 201 
signature on, mode of, 629 
supply of certified copies of, 189 

Doctrine of snbrogation 
in Insurance law, 599 
Domicile 

acquisition of, modes of, 20 

(of) Corporation, 21 

defined, 20 

determination of, 21 

(of) trading company, what is, 298 

Double endowment insurance 
form of life insurance, 44 
Doable insurance 

claim not to exceed indemnity, 827 
defined, 827 
defined (USA), 828 
different interest, 828 
tffcct of, 598 
nieamng of, 593 
overinsurance by, 825 
turn in excess of indemnity, 
assured receiving, 828 
unvalued policy, right m case 
of, 827 

valued policy, right in case of, 827 
Drawback 
rebate, if is, 351 
Drinking habit 
suppression of fact of. 395 
Dual agency 
permissibility of, 14 
Duly stamped 
cancellation, if required, 105 

*^plicate 

of registration certificate, 84 
Duplicate certificate 

J»suc of, 699 

(of) rcgutraiion, issue of, 358 
^^Uon® *=«t*acate of registra- 

of provident society, 521 

Doratioa of licence 

for agent, 352 


Duplicate licence 

authonty for issue of, 353 
destruction of original, 353 
fee for, 353 
grounds for, 353 
issue of, 353, 357, 6S9 
loss of original, 353 
maximum fee for, 353 
mutilation of original, 353 
Duration 

(of) certificate of registration, 358 
(of) fire insurance, 37 
(of) prohibitory order of Adminis 
iraior, 441 
Duration of office 

advisory committee member, 60l 
Duress 

assignment of policy, how affected 
by, 296 
Duty{ies) 

of Custodian, 1032 
Breach of duty 
Duties of Controller 

approved investments, regarding, 
226 

notice to insurer, 198 
opportunity of hearing, 198 
Duties of insurer 

see Obligations of insurer 
Duties of liquidator 

account books, maintenance of, 574 
assets, valuation of, 573 
(m) dissolution of provident so¬ 
ciety, 577 

liabilities, ascertainment ofi 573 
report of doings before creditors* 
meeting, 574 

return of deposit, application for, 
574 
Duty 

meaning of, 298 
Education of dependant 
contingency of, 509 
Educational annuity insurance 
form of iifc insurance, 44 
Gjusdem generis 

marine policy, construction by 
rule of, 54 

rule of construction, 824 
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Election 
stt Rc election 

(of) policy-holder directors, 415 
Election of director(s) 
accrfemal irregularity, if vuiatej, 

adjournment, 696 
admission in meeting, 69i 
application, 694 

694 diiclojure 

eligibility, 693 
meeting for, 693 
notice, publication of, 693 
personal voting, 695 
place for, 693 

presidentship of meeting, 694 
proxy voting, 695 
qualifications, 693 
quorum, 696 
unsuccessful candidates, list of, 695 
voting, 695 

Eligibility 

policy-holder director, 415 
Embezzlement insurance 
general insurance, 57 
Emergency provisions 

applicability of provisions of Insu 
ranee Act, 1024 
appointed day, defined, 1023 
appointment of Custodian, 1031 
appointment of receiver, prohibi¬ 
tion of, 1036 

^*^”037*^* action-, protection of, 

compensation for management of 
controlled busmess, 1034 
computation of limitation cxclu 
Sion of time m, 1036 
‘controlled business*, defined 1023 
Custodian, defined, 1024 
definitions considered, 1025 
delegation of powers 1036 
distribution of compensation, mode 
of, 1034 

duties of Custodian 1032 
exemptions from 1037 
mstuutioa of proceedings by Custo¬ 
dian power of, 1033 
insurer’, defined, 1024 
njurcr, duties of, 1030 


Emergency provisions—contld 

mtcrim period, duties of m-charw 
during, 1030 

notified order, defined, 1024 
o^cct of, 1024 
oflences and penalties, 1035 
office-bearers, if disqualified for 
membership of Parliament, IO37 
overriding, effect of, 1036 
payment of compensation, mode 
of. 1034 

powers of Custodian, 1033 
refund of deposits, 1032 
relinquishment of office by person 
m charge, 1031 
removal of Custodian, 1032 
remuneration of Custodian, 1032 
remuneration of person m charge, 
1031 

rule making powers, 1038 
vesting of management of control 
led business, 1026 
wmdmg up piocccdngs, prohibi 
lion of, 1036 

Emoluments 
statement of, 712 
Employees 

see Government servants 
see Railway servants 
policy-holders directorship, if per* 
mus, 415 

Employees and Agents Relations 
Committee 

constitution of, 976 
functions of, 976 
Employee of insurer 
misapplication of property by, 
penalty for, 607 
restoiation, liability for, 612 
wrongful obtamment of property 
by, penalty for 607 
wrongful withholding of property 
by penalty for, 607 
Employees’ State Insurance Act 
Act 34 of 1948, 62 
assignment of right to benefit, if 
permuted, 62 
brnefits allowed under, 62 
industrial insurance, 62 
Employers* Liability Insurance 
liability insurance, if includes, 56 


of. 
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Employment 

stt Uncmploymcm 
(of) chief agents, regulation of, 367 
loss of, if contingency, 509 
(oO principal agents, regulation 
of, 363 

retirement ^om, if contmeency, 509 
(of) special agents, regulation of, 
367 

Endorsement 
meaning of, 857 
nomination, if made by, 314 
Endowment insurance 
su Anticipated endowment insu- 
rance 

«e Double endowment insurance 
«« Fixed term marriage endow* 
ment insurance 
defined, 43 

form of life insurance, 44 
limited payment insurance, distin 
guished from, 43 
what includes, 43 
Endorsement of declaration 
on fioattng policy, 319 
Endowment money 
fnendly society, 512 
Enemy 

Contract with, if void, 842 
Enquiry 

itt Further enquiry 
Enterprise 

«# Co*opcrative enterprise 
Entries 

poh\,y register, when conclu¬ 
sive, 173 

Equitable 

Just and equitable ground 
Equitable assignment 
(by) agreement, SOO 
(by) delivery of policy, 300 
lorm of, if any, 300 

to assign merely, if is, 

“odes of, 300 

what constitutes, 300 
tby) written memorandum, 301 
Equitable interest 
insurable mtereat. if includes, 35 


Equitable mortgagee 

insurable interest in property, if 
has, 35 

Equity share capital 
issue of, 102 
Error 

m subsequent declaration, how 
dealt, 819 

Error in essentialibns 

assignment of policy, how affected 
by, 296 

Establishment 

of Life Insurance Corporation, 
940 

Estoppel 

recitals m policy, if operate as, 170 
Europeans 

domiciled m India, succession 
of. 324 
Eurasians 
succession of, 324 
Evidence 

set Admissibility m evidence 
set linkers Books Evidence Act 
cause of action, if constituted 
by, 403 

(of) documents, 199 
primary, what is, 200 
secondary, 200 
Evidence Act 

S 4, ‘shall presume’, defined, 618 
S', 61, 62, 63, effect of, 200 
S 74, public documents, 201 
S 75, private documents, 201 
S 76, certified copies of public 
documents, 200 

S 78, Acts, orders or notifications 
of Government, 201 
S 79, genuineness of documents, 
presumption of, 201 
‘shall presume’, meaning of, 201 
Evidentiary value 

(of) certified documents, 199 
(of) covering note, 921 
(oO entries in policy register, 173 
(of) return duly certified, 199 
(of) slip, 921 
Ex gratia payment 
povfcrto make, 173 
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Exact compliance 
warranty, if requires, 831 
Exammation 

Sit Oral examination 
Examiaatxoxi of books 

Controller's pow er of, 194 
requirements about, 382 
Examination of schemes 
of provident society, 543 
Examination on oath 
power of, 382 
Examiner 

see Medical Examiner 
Excepted risks 
loss due to, 865 
Excess holding 

(of) paid up share capital, disposal 
by share holder, 99 
(of) paid up share capital, effect on 
voting right, 99 

(of) paid up share capital, transfer 
of shares about, 100 
registration of transfer of, 103 
Excessive holding 

voting right, how atTectcd by, 107 
Excessive remuneration 
Central Government’s powers 
about, 253 

Controller’s poivers about, 254 
object of check on, 253 
restriction on 252 
Excluded losses 

breakage, loss by 860 
delay, loss by, 860 
inherent vice of subject matter, 
loss by. 860 

injury to machinery, loss by, 860 
leakage, loss by, 860 
(m) marine insurance, 859 
misconduct of assured, loss by, 860 
nature of subject matter, loss 
by, 860 

perils excepted, loss mthin, S60 
rats, loss by, 860 
verram loss by 860 
wear and tear, Io>s by, SCO 
Exclusive jurisdiction 
restoration, 611 


Exclusive privilege 

(of) Life Insurance Corporation, 979 
Executed 
defined, 812 
*slgned^ defined, 812 
Execution 

(of) decision in petty claim, 413 
(of) instrument of snare trans 
fer, 105 

(of) marine policy, 810 
Execution of decree 
deposit, when available in, 132,133 
pen must go with mind, 397 
Executive Committee 
(of) General Insurance Council, 
constitution of, 488 
(of) General Insurance Council, 
functions of, 499 

(of) Life Insurance Council, consti 
tution of, 488 
Executor 

legal representative, if is, 325 
Exemptions 

(of) approved superawiuatioa 
fund, 646 

(to) foreign insurers, power to 
gram, 643 ’ 

from emergency provisions, 

(oO fund for Government servants 
or pensioners, 646 
(of) Government insurance busi* 
ness, 646 , 

(of) Mutual kisurance Society oi 
Government or Railway ser¬ 
vants, 646 

(of) provident funds, 645 . 

(of) Provident Insurance Society oi 
Government or Railway servants 

646 

(of) registered trade union, 645 
(oO rcstnctions about approved 
investments, 225 
Exercise of voting right 
liberty of, 103 
motive in, if material, 103 
Exhibition 
(of) prospectus, 690 
(of) tables, 690 
Existence 

sti Frcjudicisl existence 
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Existing company 
defined, 24 
Expectation 

representation as to, 807 
Expected profits 

insurable interest in, 35 
Expenditure 

see Extraordinary expenditure 
see General average expenditure 
(on) commission, limitation 
marine insurer’s liability for, 885 
Expenses 

see Capitalised expenses 
see Control of expenses 
see Funeral expenses 
see Management expenses 
(of) inquiry m affairs of provident 
society, 554 

(of) investigation, 261, 266 
Expense on commission 


Erpenses of management—wnc/(/ 

commission payments, 342 
control on, 245, 247 
(of) general insurance business, 
limitation on, 345 
head office expenses, share of, 342 
limitation on, 241 
meaning of, 342 

meaning of (general insurance), 
346 

object of limit on, 342 
rate of interest, 341 
returns of, submission of, 341 
share m profit, if permitted, 250 
'year', meaning of, 342 

Experience 

Special experience 
advisory committee, 600 
Explosion insurance 

property insurance, if includes, 56 
Express acceptance 
of abandonment, 876 


agents, if bound by limitation on, 
338 

applicability of limitation on, 338 
Central Government’s powers 
about, 340 

(to) insurance agent on general 
policy, 339 

(to) insurance agent on life policy, 
338 

insurers, if bound by limitation 
on,328 

limitation on, 335 
object of limit on, 337 
penalty for breach of maximum 
limit on, 340 

(to) pnncipal agent on general 
policy, 339 

(to) special agent on life policy, 339 
fixpcnscs of management 

actuarial report on, 341 
basis of premiums, 341 
bonus, 250 

^nus, jf permitted, 250 
bonus loading, 341 
’calendar year’, meaning of, 342 
capuahsed expenses, 342 
charges incurred, 342 
commission, 249 
commission, if permitted, 250 


xpress condition 
implication beyond 
excluded, 384 


terms of, if 


Kpress warranty 
form of, 833 
if may be, 828 

implication beyond terms ot, « 
excluded, 384 
implied warranty, 

by, 834 

incorporation of, 834 
instances of, 834 
mode of, 833 
words constituting, 833 
Ixprcssio unius cst 
alterius 
applied, 853 

Expressions 

see Maxims 
see Words and phrases 

eternal companies 
see Foreign companies 


if excluded 


exclusio 


t Local extent 


150 
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Fee(8 )—mwM 


Finality of life policy—confW 


mode of payment of, 699 
payable to councils, 710 
(for) registration of agents, 357 
(for) registration of insurers, 708 
(for) renewal of agent’s licence, 352 
(for) renewal of registration 358 
Fees for copying 
of returns, 189 
Female intestate 
heirs of, categories of, 323 
Fidelity insurance 
contingency insurance, 57 
Fiduciary position 
of director, 239 
Filing of returns 

its Submission of returns 
Finality 

(of) decision of market value of 
securities, 648 

(of) order in second appeal, 626,628 
(of) order of appointment or 
termination of Administrator, 446 
fmality of decision 
(of) appointment of Administrator, 
446 

(of) termination of Administrator, 
446 

Finality of life policy 
ft4 Material facts 
adjustment of terms on proof of 
age, if aifecte, 383 
American law about, 385 
applicability of, position of, 386 
conditions for disputing of, 383, 3B5 
creation of insurance contract, 387 
declaration form, importance of, 
388 

documents leading to issue of 
policy, inaccuracies in, 383 
false statements, ifatTect, 383 
family history, if material fact, 393 
fraud and misrepresentation dis¬ 
tinguished, 391 

*[J®rid*3 report, inaccuracies in, 383 
dlucratc person, how dealt, 397 
inaccuracies, if alTcct, 383 
innocent misrepresentation, 391 
^stificd undisclosurcs, 390 
kinds of policy governed by, rule 


Life Insurance Corporation, if 
governed by, provision of, 386 
material facts, fraudulent suppres¬ 
sion of, 383 

material facts, what are, 392 
materiality, if question of fact, 392 
medical questions, inaccurate 
answers to, 393 

medical report, importance of, 388 
medical report, inaccuracies in, 383 
misrepresentation, elTect of, 389, 

391 

misrepresentation, meaning of, 390 
misrepresentation, test of, 391 
moral hazard, meaning of, 393 
non disclosures, effect of, 389 
non disclosures, how affect, ^83 
object of the provision, 384 
ovcr-insurance, if material fact, 393 
physical Iiazard, meaning of, 393 

proof of age» calling for, 
proof of age, if saved from, 383 
proposal form, importance of, 388 
proposal, inaccurate statement in, 

questionable, conditions for, 303, 
385 

referee’s report, inaccuracies m, 

383 . . j , 

reinstatement of policy, 

wrong answers in, ^93 
rule of warranties, how affected 
by, 384 ,, 

tacit observance of warranty, ill 
clfecis of, 384 
time limit for, 383 
time limit for disclosures, 39U 
‘warranty’, meaning of, 38t 

Finahty of orders 

on report of investigation, 

266 

Financial condition 

mvcstigaiicn by actuary, loO 
Financial year 

accoualmg >car. .f may be, 1B3 
meaning of. 148 
Finder 

insurable interest of, 35 
Fire 

to tools and impicmcnu, relief 
against, 512 


261, 
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Fire msurancg 

"'Insurable mtcrrst 
arnbrgu.ty 
construed, 37 
arbitration clause, 3a, aa 
assignment of pohcy. ^ 
assignment of po/tcy of, 40 
basts of contract of, 34 

br“chof -““’’''‘“''™' 57 


warranty, effect, 34 


co'i^cZrx^r V’ 

“actn?3r"'''-' - "«-t of 

'“aSs caus^Tf a‘“ 
description of subject S,lr 10 

forfeiture ciause, 39 
str'‘e"5! ir-'™' con¬ 

form Of'n"''""''®" clause, 39 

fraudulent cKty^e'of 

assured, effect, 4 l 
function of policy of. 31 

mdemn ty clause. 39 
'.'''“rable interest. 34 
insurable interest and le i 
.nsure'r"‘‘’‘[=7->cnyn,ousf35''S“' 


I-AW OF INSURANCE 

Fire insnruDce—rmr/,/ 
of, W ,!r'fenn,!,"L'"f‘’'''cssby,32 

arimma fide, contract, .f ,s, 33 
warranty, strict constticLn of, a 
Fire insurance bus,ness 
defined, 6 
nicaning of, 3 i 
rc insurance, 592, 600 
Fire policy 

General policy 
assignment of, 307 
assignment of (American law), :Xi9 
w) ^Inicrican 

njode ofassignment of, 308 
nature of contract, TOS 
partial assignment cf, effect of, C03 
personal contract, ifjs, :08 
rights of assignee of, 207 
total assignment of, effect of, 209 

Firm 


“Sri“”™""-'f«ciud’’ 
">wdescr.p,.„n of premises, elfect. 

’'°*'CC cf Icrinination, 38 

clamf ag'amstrJg''"' 
open policy, 32 
option clause, 38 

KSa“T" V of 
of, 31 policy of, extent 

e" si".Ts""" “F“cn. if 

"of Shef^efT" cf contract 

Pan^S\Tar.°r"“-' 5 « 

'rtminatiun of, option of, 38 


dc 6 «r 2 l‘‘ 

determination of, 26 
entry m register of members, hew 
made, 104 

(as) insurance agent, nature ofbusi 
ness permuted, 352 
licensing as insurance agent, 352 
managing agent, if may be, 8 
service of prohibitory order oa$ 
mode of, 441 
^^fbr ®gcnt, penally 

First appeal 
forum of, 626 
limitation penod for, 626 
moiniainabiliiy of, 625 
Firat premiPfw 

payment, jf a cccssary for crcalion 
of contract, 387 
Fixed capital 

^^from'TsS 
meaning of, 153 
Fixed depoaita 

investment in, when approved, 225 
Fixed liability 

(and) current hahiluy, 211 
meaning of, 211 
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Fixed term marriage endowment 
insurance 

form of hfe insurance, 44 

Fleet policy 

marine policy, 821 
meaning of, 821 
object of, 821 
Floating policy 

characteristics of, 821 
defined, 819 

endorsement of declarations on, 819 
error in subsequent declaration, 819 
manner of subsequent declara 
tions, 820 
marine policy, 821 
Freight policy 
meaning of, 52, 82l 
Floating policy 

named steamer, if negatives, 820 
object of, 820 

omission in subsequent declara- 
Uon» 819 

order of making subsequent decla 
rations, 819 

'pet* a named steamer, if is, 820 
rectification of mistake m subse¬ 
quent declarations, 819 
rectification of mistake or loss, 820 
rcquireincms for subsequent dec¬ 
larations, 819 

subsequent declarations, 8i9 
subsequent declarations, how 
made, 819 

subsequent declarations, order 
of, 819 

unvalued, when becomes, 820 
Forced landing 
effect of, 871 
Foreign body corporate 

business of insurance, if done 
by, 513 

Foreign companies 

special provisions as to, 478 
position of, 23, 70 
winding up of, 453 
Foreign country 
assvgumcm of policy m, 295 
Foreign carrency 

claim on re insurance policy pay¬ 
able in, 598 ' 


Foreign insurers 
deposit by, 128 

exemption, of, power to grant, 643 
mvcstinent of assets fay, 2I5 
law applicable, 181 
manner of filing returns by, 180 
obligations under Companies Act, 
183 

returns by, submission of, 177 
returns of, 480 

returns of, what constitutes, 177, 
178 

time for filing returns by, 180 
Foreign Provident Society 
inquiry of affairs of, 553 
Foreign public company 
insurer, if may be, 67 
Foreign words 
set Maxims 
conseasus ad tdem 170 
non tst fadumt 170 
Forfeited policies 
form for particulars of, 667 
Forfeiture 

see Non forfeiture clause 
construction against, 40 
construction of provisions for, 37 
(of) rc-insurance policy, if happens, 
596 

(of) renewal commission on ground 
of fraud, 376 

(of) renewal commission, prohibi¬ 
tion of, 376 
Forfeiture clause 

m fire insurance, construction 
of, 39 

Forgery 

conviction of agent for, effect, 353 
conviction of, if disqualifies for 
registration, 357 
Form(s) 

see Declaration form 
see Proposal form 

(oO accounts of Provident Society, 
537 

additions to and deductions froai 
policies, 666 

alteration of, power of, 643 
(oO annual report of Life Insurance 
CJorporation, 1013 
(of) assignment or transfer of 
policy, 291 
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Form(8)-,Mri^ 

!°2sheet 150 659 
(oDcliar^,, .fa„ 2™ 652 

Sti 665™“' --ranc. 
(oncon3ol.daW„va„„, 

of, 667 ' °‘''^>03. parucularj 

^°of 66 ^'* P'>licie! particulan 




m'slcadm, statcra^" 680 

<of) noti« of aL^d ‘'"' 351 

(ofl order fnr , 877 

Pr'-scribrd^ „'“''"‘'Solion, 26f 

(of) Sand ’10.?“^"“”'' 659 
account, £60 appropriation 

(ofjfrvenur’”" 202 

fon\r ® account, 153 662 

(=0 «aUm'mr‘7 "’'7' 

ciety, 537 provident so- 

fooSii.on of 677 

formation 

»f ■nanae.aturanco contract. 80J 
formation of contract 
acceptance, 3J7 

"S^3?4a3r388“'“"-' "500 
"ctTor -"ffi 

Mwarw cd idra, 170 
\ot> insurance, 170 
„„ roniraci 387 

■niirciirctcntation, clfccl of 70 r 

con 

iroposal 307 

“"‘■oaa.t.oaal acceptance ,f „ 

»iuutd, .0/ ^ ” re 

ionim 

C^-^) t.»|, taJi 

Vfotl dt) j.t .a Court ,03 


Forum—cone/d 

how determined, 64 
(of) winding up petition, 453 
forum of appeal 

CoflKrH™^ ofTantrConmuticc, 50) 
(of) first appeal, 626 
(of) second appeal, 626 
Forum of appI.cat.on 
(for) restoration, 603 
Ifor; winding up, 453 

forum of suit 

Jurisdiction 
agtncy oiBcc, 403 
branch office, 403 
burglary insurance, -404 
DurgJary, place oP, 404 
Carnes on business, 402, 403 
cause of action, defined, 403 

action, if determines, 402 

conflict of laws, 402 

f property insured, 404 
«aih of assured, place of, 40f 
«rc insurance, 404 
bead office, 403 

incorporated conipan>, place of 
busincssof, 403 * 

jurisdiciiod, meaning of, 402 
loss of property insured, 404 
personal actions 402 
place of business, 402, 103 
residence of defendant, if deter 
mmes, 402 1 

•ub-aicnuy, 401 

*^403 *’ business, elfcet, 

frame of queatlons ^ 

by insurer, elfect, 394 ‘ 

Fraud 

«u declared at fraadulcal, 378 1.; 

acts coccrcd deemed ar, 37!) 

379 'f necejur). 'j 

'f^uced b/, if VO J J 

able, 379 i 

»grecmenl induced bi, when 
deemed, 379 , 

bo«Lo of rroofef 3?9 , 

Mntract how a fected by, tC^ ' 

deceptive a«i, 3;.i >'*' 
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Fraud—conjW 


Fretglit 


disqualification of agent, 353 
falsity of fact suggested, necessity 
of, 379 

ingredients of, 379 
intention to deceive, if required, 
391 

meaning of, 379 

misrepresentation, distinguished 

from, 3dl 

no return of premium m case 
of, 917 

omission declared as fraudulent, 
379 

promise made without intention 
of performing, 379 
registration of agent, how affected 
by, 357 

stoppage of renewal commission 
on ground of, 376 
inggtiixo faUx, 379 
suppttsm wri, 379 
valued policy, how affected by, 
877 

wilful act, if implied by, 379 

Fraudulent claim 

of one of the loint assured, effect, 
41 

Fraudulent conduct of business 
by provident society, effect, 517 
Fraudulent misrepresentation 

assignment of policy, how affected 
by, 296 

Fraudulent statement 

burden of proof of, 397 
(of) policy holder, effect on life 
policy, 385 

Fraudulent suppression 

(of) asihama, 395 
concealment, effect, 395 
(of) dcfccuve gait, 395 
drinking habit, 395 
faliificaiion, effect, 395 
(of) fatness of hcan, 395 
(of) material facts, if vitiates 
policy, 395 

(of) other insurances, 395 

/flfii, o95 
r#ri, „95 
(of) syphilis, 395 


see Advance freight 
defined, 770 
insurable value of, 793 
marine insurance, if covers, 51 
meaning of, 931 
partial loss of, 890 
passage money, if is, 770 

Freight policy 

marine policy, 821 
object of, 821 

Friend’s report 

inaccuracies m, effect, 383 

Friendly society 


amalgamation of, 560 
amendment of rules, if requires 
registration, 533 
annuity, 512 
annual audit of, 540 
birth of child, 512 
death, 512 
defined,512 
dissolution of, 579 
distressed circumstances, 512 
endowment 512 
fire to trade or calling, 512 
funeral expenses, 512 
gross sum, 512 
inquiry in affairs of, 555 
limitations on payments, 512 
marriage, 512 

matters for provision m rules 
of, 531 

old age, relief against, 512 
performance of duty, guarantee 

of, 512 

purpose of, 512 , , , .. 

registration of (English law), 512 
sickness, relief against, M2 
statement of affairs of, 540 
unemployment, 512 
Widowhood, relief against, 512 
winding up of, 56*. 

Friendly Societies Act (English) 

registration under, condition 
for, 523 

societies registrable under, 512 
b 56, nomination under, elTctt, 

319 
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*Fro»n* 

meaning of (marine), 926 
‘Frotxa the loading thereof 

meaning of, 927 
Frustration clause 
meaning of, 56 
object of, 56 
Full coverage policy 

meaning of (Motor Vehicles Insur 
ance), 57 
Functions 

(of) actuary, 11 
(of) auditor, 11 
Funds 

Approv>-d superannuation fund 
Controlled bund 
itt Insurance Fund 
Life Insurance Fund 
if* Provident Fund 
(for) Government servant or 
pensioners, if exempt, 646 
(of) Life Insurance Corporation, 977 
meaning of, 142 

(and) reserve, if interchangeable 
terms, 145 

Fund of provident society 
investment of, 547 
l^ccping of, mode of, 549 
loans from, restriction of, 517 
loans to banking company from, 547 
loan to director, conditions for 550 
non payment of loan effect, 550 
prohibited loans from, repayment 
of, 547 

prohibition of loans from, 550 
summary procedure for realisation 
of loans 550 
Funeral expenses 

insuring payment for, 512 
provident insurance, 5ll 
Furnished premises 

tenant's insurable interest m fur- 
niiurc of, 35 
Farther deposit 

provident so.iet) 523 
Farther enquiry 
m petty clawni 413 
information 

*8 power to require, 194 


Further particulars 
by actuaries, 710 
G S R 734 
text of, 1041 
Gait 

tee Defective gait 

Gazette 

see Oilicial Gazette 
General average 
origin of law of, 884 
General Average Act 
defined, 882 
meaning of, 882 

General Average Contribution 

defined, 882 
meaning of, 883 
measure of mdemnity, 894 
General average expenditure 
meaning of, 884 
General average loss 
consequential losses, 885 
contribution, insurer’s liabiiiiy* 
for, 885 

defined, 882 

expenditure, insurer's liability fof» 
885 

extraordinary expenditure, 884 
extraordinary sacrifice, 884 
general average cxpcnditurc» “ 
covered, 882 

general average sacrifice, if cover¬ 
ed, 882 

meaning of, 883 

particul ir average loss, disun 
guishtd from, 884 
sacrifice, insurer’s liability for, 8^ 
ship and cargo of same person, 8° 
General clause 

in marine policy, effect, 866 
General Clauses Act 
Act 10 of 1897, 72 
S 3(42), ‘per*on’, deffneJ, 21 
S 3(55) ‘ship’, defined, 772 
S 3(63), 'vessel’, defined, 773 
S 13, lingular, if includes 
plural, 72 

General conditions 
policy, if contains, 170 
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General insarance 

action against extravagance ofi 704 
aviation insurance, 56 
bailee insurance, 56 
collision insurance, 57 
confiscatian insurance, 57 
contingency insurance, 27 
credit insurance, 57 
cyclone insurance, 57 
debt insurance, 57 
embezzlement insurance, 57 
employer’s liability insurance, 56 
fidelity insurance, 57 
fire insurance, if included in, 56 
health insurance, 57 
hail insurance, 57 
industrial insurance, 57 
kinds of, 56 
liability insurance, 56 
life insurance, if excluded from, 56 
loss of profits insurance, 57 
niariue insurance, if included in, 56 
miscellaneous insurance, if includ¬ 
ed in, 56 

motor vehicle insurance, 56 
property insurance, 56 
public liability insurance, 56 
war insurance, 57 
General insurance business 
nt Re insurance 
accepting company, defined, 595 
business covered by, 56 
‘calendar year’, meaning of, 346 
ceding company, defined, 505 
company, licensing as agent for, 
352 

defined, 6 

‘expenses of management', mean¬ 
ing of, 346 

firm, licensing as agent for, 352 
fixation of management expenses, 
power of Controller, 349 
implied terms in contract w ih 
principal agent, 683 
“insurance business transacted m 
India”, meaning of, 346 
Items of management expenses, 348 
limitation of expenses of, 345, 701 
maadgcmeni expenses, limitation 
on, 345 

meaning of, 56 

object of limiuatiottof management 
expenses of, 347 
rc-msurance, if essential for, 594 

151 


General Insurance Council 

sts Regional Council 
advantages, regulation of, 502 
advice on control of expenses, 500 
appeal against actions of Tariff 
Committee, 504 
authority of, 488 
authority of members to act 
through agents, 487 
control of expenses of, advice on, 
500 

executive committee of, consti 
tuents of, 488 

formation of Tariff Committee, 503 
functions of Executive Committee 

of* 499 

functions of Tariff Committee, 503 

general powers of, 505 
(and) hfc Insurance Council, joint 
acting by executives of, 50l 
powers of, 503 

regional councils, constitution oi, 
504 

regulation of rates by, 
removal of difficulties, 506 
Tariff Comniittcci 503 
terms and conditions, regulauon 
of. 502 

General meeting 

annual, 187 

auditor, if entitled to notice of, 
155 

extraordinary, 188 

kinds of, 187 

minutes book for, requirernr'nts 
about, 188, 189 

minutes book, if to be bound book, 
188 

minutes of, obligation to file copy 
of, 186 

other than annual, 187 

statutory, which IS 188 

General policy 

commission payable to insurance 
agent on, 339 

General Provident hand 

exemption of, 645 
Genuinencas of docaments 
presumption of, 201 
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U9B 

Geographical terms 

conitructton of» 823 
secondary evidence ofi when per- 
mittedi 54 

Gift 

fit Conditional sift 
(of) actionable cTaitn, if permitted, 
292 

Goods 

actual total loss of, 869 
bank notes, if are, 931 
bill-of-exchange, if is, 931 
bullion, 931 
caabf 93l 

constructive total loss of, 873 
fire insurance of, 32 
insurable value of, 793 
jewels, 931 
meaning of, 931 
money, 931 
ornaments, 931 

unpaid vendor of* if has insurable 
mteiest m, 35 

Good faith 

contract of insurance, if requires, 
388 

marine insurance, 796 
protection of actions taken in, 446 

Good safety 

tit In good safety 
warranty of, 836 
Government 

tti Central Government 
vesting of management of control 
led business m Government, 1026 
Government authority 

securities issued under, if approved 
ones. 3 

Government company 
defined, 647 

Government guarantee 
securities possessing it approved 
ones, 5 

shares of corporation having* if 
approved securities $ 
Government Insurance bnsusesa 
excoipuon of, 046 


Goverotnent of India insarailc^ 
agent licence fee stamps 

use of, 414 

Government pensioners 
exemption of fund for, 646 
Government revenue 


securities charged on, position of, 5 

Government secursCies 


approved securities, 5 
defined, 7 

investment of assets m, 212 


meaning of, 28 . ^ . 

meaning of (Public Debt 
Act), 29 

provident society, if to mv«t in» 
526 


Government servants 
exemption of fund for, 646 
mutual society of excmptioa o» 
646 , ^ 

provident society of exemption ' 
646 
Grant 

of relief against liability, 623 
Grant of licence 

ttt Cancellation of licence 
sit Renewal of licence , 

acting as insurance agent, 
requires, 351, 352 
acting under, 355 
applicability of provision f®/’* 
application for, necessity oh 
application for renewal, 

m ide, 352 
authority for, 351 
related applicaiion Coc rcoc 

clfcct of, 352 rOtlVlC* 

breach of trust, elTcct of conv 
non for, 353 

cancellation after, when justihco, 
353 frtf 

cheating, clTcct of conviction tor, 

353 

company, if eligible, 352 
conduioni for, 355 
Conirollcr’s po%ver of, j, 

conviction of oircn**c, if 9 
fics for, 353 

destruction of orgu^b ^ 
disqualifi^^atioa by 

When cases to operate, ibi 
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Grant of licence—concW 

disqualiBcations fofj 352, 356 
duphcatc, when granted, 353 
duration of, 352 
fee for, 35\ 
fee for renewal, 352 
firm, if eligible, 352 , 

forgery, effect of conviction for, 

353 ^ 

form of, 355 

form of application for, 355 
form of renewal application, 356 
individual, if qualified for, 352 
loss of original, 353 
maximum fee for, 351 
maximum fee for renewal, 352 
(to) minor, of permitted, 352 
misappropriation, effect of con 
viction for, 353 
mutilation of original, 353 
object of provision for, 354 
penalty fee for belated application 
for renewal, 332 
penally for acting without, 353 
procedure for, 355 
procurement of insurance business, 
if requires, 352 
renewal, power of, 352 
scope of, provision for, 354 
solicitation of insurance business, 
if rcquirics, 352 
stamping of application, 355 
unsound mind, if disqualification 
for, 353 

Validity of licence, period of, 
355 

Grant of loans 

(to) Banking Company, if per¬ 
mitted, 235 

(to) Chief Agent, extent permitted, 
236 

(to) director on life policy, 239 
form in which prohibited, 238 
(to) Insurance Agent, extent per- 
miiicd, 236 

liability of director, etc,, for de¬ 
fault, 241 

(on) life policy, 235 
object of restrictions on, 237 
(to; principal company by subsi^ 
diary Company, 2‘^5 
rcsirittions on, 2'^5 
(to) Special Agent, extent permit¬ 
ted, 236 ® 

(to) subsidiary company, 235 


Gross proceeds 
defined, 891 
Gross snm 

friendly society, if may pay, 512 
provident society, if may pay, 508 

Gross value 
defined, 891 
Grounds in plaint 
cause of action, 403 
Group insurance 
meaning of, 90 
Guarantee company 

common features with share com¬ 
pany, 115 
features of, 115 
meaning of, 115 

memorandum of what provides, 
115 

share company, conversion into, 

share company, distinguished 

from, U5 

Guaranteed bonus 

petty claim, if includes, 412 

Guaranteed profit 

petty claim, if includes, 412 
Guaranteed surrender value 
st$ Surrender value 
acquisition of, 632 
approved formula, 636 
duly of insurer, 636 
method of calculation, 636 
periodical showing of, 636 
showing of, 632 
Guardian 

nominauon of 

appointment of, 314 

Habits 

stt Drinking habit 

matcnal fact m life insurance, 46 

Hail insurance 

general insurance, 57 
Hanafi law 

distant kindred, defined, 324 
heirs under, 323 

residuancs, defined. 3.4 

9 harcrs, defined, 3Z3 
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Hand enim deciputur qui seit se 
deccpi 
applied, 807 
Hazard 

ite Kforal Jiazard 
iu Physical hazard 

Head office 

place ofbusiness, 403 " 
registered office, if always is, 299 

Head office expenses 
share of, 703 
Head policy 
meaning of, 597 
Health 

Ks State of health 
facts alfecting. if material, 393 
material fact m life insurance, 46 
Health insurance 
tjCniral insurance, 57 
Hearing 

ut Opportunity of hearing 
(of) Controller, 619 

Heart 

Vatness of heart 
Heavy load 

other insurance on, suppression of 
fact of, 395 
Heirfs) 
defined, 323 

(of) female intestate, catCKories 
of, 323 

(oO (iiale intestate, catckoncs of. 
323 

(oO Muhammadans. 323 
High Court 

award of corni rnsatioo, powers of, 
C>12 

court if includes, G 
junidutioa for rcstorauoo. Cl| 
tciioration, I o>^er r>f G12 
rule nsUn,. {ower aloui rritofa* 
ICO Oil 
Itladu 

» tcevi cn of 334 
Hlsdu joint family bosIocM 
u i^r* -c co...paay, if invluics. 23 


History 

su Family history 
Sit Previous history 
Holder of a share 
meaning of, 186 

Holders of life insnrance policies 
in India 

meaning of, 210, 211 
Holder of life policy 

discretion of nomination, 320 
nomination by, 3l4 
Holder of policy 
itt Policy holder 
payment of policy money to, 326 
Holder of succession certificate 
meaning of, 325 

payment of policy money to, 325 
Holding in shares 
what includes, 100 
Holding of property 

insurance association, ifha> power 
of, 485 

Holding of statutory meeting 
default in, winding up on, 448 
Honesty 

itt Dishonesty 
Hoasc*breakiDg insurance 

properly insurance, if includes, 56 
Honses of Parliament 
laying of rules before, 640 
Husband 

insurable interest in wifcs 
perty, if has, 35 
Hypothecation 

investment ol aiicis free from, 
pledge, ifsjmonymoui to, 215 
Indemnity contract 

accident mturance, if >1, 45 
Identical name 

provident loc^ty, if may have, 
Illegal adventure 
maruie policy for, elfect, tH2 

lllrgal considrratioa 

au gnment of ( oluy how 
by, 
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Illegal contracts 

enemy, contract with, 842 
illegal adventure, 842 
marine insurance, 842 

part voyage, illegality of, 8 

plea of illegality, if needs be 
raised, 843 

Illegal insurance business 

extent of punishment, 605 
penalty for, 603 ,* r ^ 

(by) provident society, penalty lor, 
b03 

re-insurance, if and when exempt 
from, 606 , ,, 

taking out policy ivith, penalty 
for, 603 
Illegality 

no return of prtniiuni m case of, 917 
Illiterate persons 

pen must go with mind, 397 
Immediate annuity insurance 
form of life insurance, 44 
Immovable property 

insurance association, if may have, 

485 , , 

sale by liquidator of provident 
society 566 
Implied acceptance 
of abandonment, 876 
Implied age 

survival, if contingency, 508 
Implied conditions 

commencement of risks, 844 
Implied obligation 

agreement in variation of, 919 
usage in variation of, 919 
Implied warranty 


841 


s*i Warranty of legality 
(of) cargo worthiness of ship, - - 
express warranty, if excludes, 834 
if may be, 828 
(.of) legality, 842 
(,of) legality of adventure, 842 
meaning of, 830 
(of) nationality, if any, 836 
(of) seaworthiness, if any, 841 
(of) seaworthiness of ship, 837 
(of) seaworthiness of cargo, if any, 
841 


In good safety 
meaning of, 845 
Inability to pay debts 
what constitutes, 449 
winding up on, 448 
Inaccuracies 

(m) declaration from, effect, 389 
(in) documents leading to issue of 
policy, 383 

finality of life policy, if question¬ 
able for 383 

(m) friend’s report, effect, 383 
(in) medical report, effect, 383 
(in) medical report, effect of, 

(m) proposal. '83 

(in) refree’s report, effect, 383 
Inacenrate returns 

powers of Controller regarding, 192 
Inchmaree clause 

m marine policy, effect, 866 
Included losses 

(m) marine insurance, 859 
nsl coveted, loss within, 880 
Income 

capital, if IS* 

Income Tax Act 

S 2 (6), approved superannuation 
fund, defined, 047 
Xocome Tax Act, 1922 

S 58N, ul approved super¬ 
annuation fund, position of. 646 
Incorporation 

of public or private companies, 
102 

Incorporated company 

delivery of statutory report, effect 
of default in. 448 
holding of statutory meeting, 
effect of default in, 448 
inability to pay debts, 449 
,ust and equitable ground, wmdmg 
up on, 448 

non commencement of business, 

effect. 448 

place of business of. 403 
reduction m membeiship, effect, 

448 . 

special resolution for winding up, 
suspension of business, effect, 448 
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Incorporation 

(of) express vvartanly, 834 
(of) insurance association, 485 
methods of, 946 

Incumbrance 

charge of annual sum, if is, 214 
charge of annuity, if is, 214 
charge of a portion, if is, 2 l 4 
charge of capital, if is, il4 
defined, 214 

investment of assets free from, 214 
lien, if IS, 214 
meaning of, 2l4 

mortgage for a less estate, if J 3 , 214 
mortgage m fee, if is, 214 
persona included m the term, 214 
trust for securing money, 214 

Indemnity 

M Measure of indemnity 
apportionment of valuation, 89$ 
defined, 774 

extent of liability of msureri, 886 
general average contribution, 894 
general provisions as to, 8$6 
measure of, what is, 883 
pariialloss of freight, 890 
partial loss of goods, 891 
partiaHoss of ship, 888 
salvage charges, 894 
ship neither repaired nor sold, 889 
ship repaired, 889 
ship sold m damaged ship, 889 
third party liability, B95 
total loss, 88 $ 

Indemnity accident benefit 
granting of, 41 
Indemnity clause 
construction of 39 
Indemnity contract 

policy of insurance, if is, 31 
Indian Insurance law 
what deals with, 42 
Indian re-msarer 

Central Government’s power about 
re insurance with, 599 
defined, 593 

insurer 8 oblipatioa to, 788 
ireanmgof tOO 

tc iQiurance with, obligation of, 593 


Indisputability 

of life policy, rule about, 383, 385 

Individual 

licensing as insurance agent, 352 
service of prohibitory order on, 
inodes of, 441 
Inducements 

(in) prospectus, how dealt, 351 
rebate by way of, prohibition for, 

Industrial insurance 

set Employees State Insurance Act 

benefits allowed, 62 

general insurance, 57 

nature of, 61 

origin of, 61 

principle of, 61 

statute governing, 62 

what IS, 61 

Ineligibility 
as auditor, 159 
Influence 

see Cnduc influence 
Information 

see Further information 
see Misstatements 
see Untrue information 
Administrator’s power to require, 

439, 442 

obligation to furnish, 38l» 382 
power to call for, 629 
Inherent voice of subject matter 
meaning of, 864 
Initial deposit 

by provident socieiy, 528 
Injunction 

prcvcniive relief, 401 
Injury j 

Sickness ailment or injury 
Inland navigation 

applicability of provisions to ship 
used m, 922 

Innocent misrepresentation 

assignment of policy, how alfccic 

by, 296 j 

conditions for success on grocmo 

of. 391 
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Inquiry 

III Further enquiry 
appeal from, 625 

notice of abandonment after, 87o 
representation m answer to, 808 

Inquiry o£ affairs 
of provident society, 552 
Insanity 

sei Unsound mind 
Insolvency 

appeal from order in, 625 
appearing from returns, effect, 

449 

assets and liabilities, valuation 
of, 458 

liabilities, how valued, 456 
(of) original assured, effect m 
re'insurance, 598 
(of) provident society, effect, 517 

Insolvent 

m possession of estate, insurable 
interest of, 35 
Inspection 

ste Committee of inspection 
(of) prospectus, right of, 647 
returns for, what constitutes, 190 
(of) returns, right of, 189 
Inspection of books 

(oO provident society, 551 
(of) Companies Act, compared to 
Administrator, 443 
Instalments 

compulsory deposit by, 127 
Instalment payments 

provident society, if may effect, 508 
Inatitution of legal proceedings 
by liquidator of provident society, 
power of, 565 

Institution of proceedings 

(by) Custodian, power of, 1033 
object of sanction for, 621 
(for) restoration, sanction for, 621 
sanction of Advocate-General for, 
6,il 


Instrument of share transfer 

application for registration of, 
105 

(m) bank, lOj 

duly stamped, when deemed, 105 

execution of, l05 

loss of, 105 

necessity of, 1U5 

registration of, 105 

requirements of, 105 

stamping of, 105 

Insufficiency 

of proof of title, payment in 
court on,405 

Insurable interest 

advance freight, 789 
agreement to purchase, interest 
under, 35 

assignment of, effect, 792 
bailee’s interest, 35 
bankrupt m possession of estate, 
if has, 35 

(on) behalf of other, 36 
beneficial interest, if effective as, 35 
bottomry, lender of money on, 
788 

charges of insurance, 789 
consignee, if has, 791 
contract, if may create, 35 
defeasible interest, if may be, 35 
defined (marire insurance), 778 
description of, when to be 
specific, 35 

equitable interest, if effective as, 35 
expanding definition of, 780 
expectation of benefit from conti 
nued life, if IS, 44 
expecud profits of business, 35 

extent of interest, if material, 35 

factor, if has, 791 
finder, if has, 35 
(in) fire insurance contract, 34 
furnished premises, tenant’s 
interest in furniture, 35 
hu.band’s interest m properly of 
wife, 35 

instances of, 35 

insurer upon valid policies, il 
has, 35 

landlord’s interest in rent, 35 
lawful possession, if may create, 35 
legal interest, if synonymous to,35 
(m) life insurance, defined, 44 
‘lost or not lost’ proviso, 781 
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Insurable interest —eoneld 

master’s wages, 789 
meaning of, 34 
(of) mortgagees, 789 
(of) mortgajjOrs, 789 
mortgagor, if has, 35 
nature of, 779 

nature of interest, if material. 
35 

none at time of loss, effect, 
782 

ownership, if must be, 35 
person entitled to indemnity from 
another, 792 

precarious interest, if may be, 

35 

preservation of property, interest 
in, 35 

respondentia, lender of money 
on,783 

seamen’s wages, 789 
(of) secured creditor in mortgaged 
property, 35 

shareholder in company, if has, 

36 

simple creditor of company, if 
has, 36 

(of) son in father’s property, if 
any, 36 

squatter on land, if has, 36 
surety on secured bond, if has, 
36 

tenant s interest m enjoyment of 
premises, 35 
test for, 34 

time of acquisition of, 780 
transmission by operation of law, 
793 

trespasser, if has, 36 
unpaid vendor of goods, interest 
of, 35 

value of interest, if material, 
35 

Warehouseman’s interest, 35 
what constitutes, 779 
wife’s interest in property of hus¬ 
band, 35 

Insurable property 
defined 770 
Insurable risk 

incurring legal liability on hap¬ 
pening of event risk of, 35 


Insurable value 

'at the commencement of risk’, 
meaning of, 795 
freight, 793, 795 
goods, 793, 795 
' (in) marine insurance, 793 
merchandise, 793, 795 
‘outfit’, meaning of, 795 
'prime cost’, meaning of, 795 
rules for measure of, 794 
ship, 793, 795 
ship driven by power, 795 
ship engaged in special trade, 7y5 
steamship owned by assured, 
795 

(of) subject matter, 794 
Insurance 

see Advance insurance 
see Annuity insurance 
see Anticipated endowment insu 
ranee 

see Burglary insurance 
#«ChiKiren’s deferred insurance 
set Convertible whole-life insurance 
see Deferred annuity insurance 
see Double endowment insurance 

see Double insurance 
SCI Educational annuity insurance 
see Endowment insurance 
see Fixed term marriage endow 
ment insurance 

see Immediate annuity insurance 

see Industnal insurance 

see Joint life insurance 

see Life insurance 

see Limited payment insurance 

see Marine insurance 

see Motor insurance 

see Motor insurance proposal 

see Multi purpose insurance 

see Other insurance 

see Over insurance 

see Paid up insurance 

see Provident insurance 

set Rc-insurancc 

see Special whole life insurance 

see Term insurance 

set Triple benefit insurance 

see Two years’ temporary insuranc 

see Under-insurance 

see Whole life insurance 

carrying on business of, nicaniog 

of, 22 . . 

insurance business, distinguish 
from, 3l 
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Insarance agents 


Insurance agent —eoncld 


sii Licensing of agents 
abetment of offence, effect of con¬ 
viction for, 353 

acceptance of commission on 
own life insurance, if rebate, 
349 

Insurance Act 

Act 4 of 19S8, 1 
date of commencement of, 5 
exhaustiveness of, 3 
historical background of, 1 
Jammu and Kashmir State, if 
governed by, 2 
local extent of, 2 

notification GSR 734, text of 
modifications, 1041 

lasurance agent 

(in) America, 13 
appeal by, 705 

attempt of offence, effect of con¬ 
viction for, 353 

authority to appoint sub agent, 
effect of, 334 
bonajidt, when is, 698 
breach of trust, effect of conviction 
for, 353 

cancellation of licence of, 
353 

cheating, effect of conviction 
for, 3 j3 

collection of licence fee, 697 
commission payable on general 
policy to, 339 

^°“®'ssion payable on life policy, 

'^^^‘tions for licensing of, 

conditions for right to commis 
Sion, 380 

conviction of offence, if disquali 
fics, 353 
defmed, 7 
disclosures by, 802 
Jshoacsiyby effect, 353 
^plicate licence to, when graat- 
cd, 35i ® 

duration of licence for, 352 

conditions for being, 


extent of authority of, 15 
extent of loan permitted for, 
236 

forfeiture of renewal commission 
of prohibition of, 376 
forgery, effect of conviction for, 
353 

fraud by, effect, 353 
fraud, if ground for stoppage of 
renewal commission, 376 
(and) insurance broker, 13 
issue of licence to, 697 
licence fee for, 697 
licensing of, 351 

limit of renewal commission pay¬ 
able to, 338 

maximum commission payable 

to, 329 

minority, if disqualifies, 352 
misappropriation, effect of convic¬ 
tion for, S53 

misrepresentation by, ciicct, 


353 

operalion of disqualification by 
conviction, when ceases, 000 
procedure for licensing of, 3 Dd 
register of, 376 

remuneration by commission. 

329 ftrtQ QQo 

renewal commission, 32a, 

(and) soliciting agent. 13 

stoppage of renewal commission 

of, ptobibmon of, 0/U 

termination of agreement of. il 
sTops renewal oomnnsuon. 

trSir of insurer’s 

affects renewal commission 

un”ouS' mind, if disqualifies. 
353 

want of licence, 353 
who IS, 13 


jnsuraaco Association 

»< General Insurance Council 
HI lofe Insurance Council 
rss Regional Council 
ns Tariff Committee 
acquisition ol property by, power 
of, 4B5 
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Insurance Association—tmtW 

associate rrembers of, 485 
associate members’ register, main¬ 
tenance of, 487 
categories of members of, 486 
common seal, 485 
councils of* 487 
disposal of oropcrty by, 485 
exemption from provisions about. 
507 

General Insurance Council of, 487 
holding of property by, 485 
immovable property, 485 
incorporation of, 485 
legal personality of, 486 
liability to be sued, 485 
Life Insurance Council of, 487 
members of, 485 

members’ register, maintenance 
of, 487 

movable property of, 485 
object of, 485 
perpetual succession, 483 
Regional Councils, 504 
right to sue, if has, 485 
Inauraoce broker 
insurance broker, 13 
Insurance business 

stf Dividing insurance business 
Fire insurance business 
w General insurance business 
Life insurance business 
ut Marine insurance business 
Miscellaneous insurance busi¬ 
ness 

amalgamation of, appeal from, 625 
categories of, 31 

CO operative society, if may do, 5l2 
nre insurance business, 3l 
foreign body corporate, if may 
do, 513 

illegal carrying of, penalty for, 603 
insurance, distinguished from, 31 
Provident Society, if may trans¬ 
act, 512 

Provident Society, if prohibited 
from doing, 512, 513 
restriction on carrying on of, 512 
public company, if may do, 512 
transfer of appeal from, 625 

losurance business transacted in 
India 

meaning of, 400 


Insurance business transacted 
in India—rcnc/d 

mining of (General Insurance), 

Insurance charges 
marine insurance, 796 
Insurance companies 

iu Director 
su Guarantee company 
ttt Incorporated company 
su Life insurance companies 
tte Liquidation 
itt Member of company 
su Mutual company 
w# Mutual insurance company 
itt Policy-holder-director 
ttt Public company 
additional directors, 423 
agent, if may be director, 422 
bonus, restrictions on utilisation 
of funds for, 424 
chief agent, if may be director, 
422 

common director, rule against, 
422, 423 
defined, 7 

defined (English law), 26 
dividends, restrictions on utilisa 
tion of funds, 4^4 
foreign company, 23 
Hindu joint family business, 23 
law of winding up, if lest for, 24 
life insurance fund, power to 
deal with, 427 

member of, if may apply for res 
toiation, 613 

partial winding up, schemes for, 
470 

policy-holders as directors of) 416 
policy-holder-directors, 4l5 
special agent, if may be director, 
422 

what constitutes, 22 
'winding up’, meaning of, 448 

Insurance contract 

ttt Contract of insurance 
acceptance, r87, 809 . 

acceptarcc if to be uncondiuonat, 

387 f 

actual payment of premium, * 
necessary for, 859 
complciion of, ^87, 288 , 

(onstnsus ad tdtm, if rcquireo, 

170 
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Insurance coutract-ccacJi Insurance policy 


contract ubirrtma if is, 33 

creation of mode of, 387 
declaration form, inaccuracies in, 

389 

dccUralian form, value of, 388 
formation of, 387, 809 
good faith, ^8 

letter of acceptance by post, 387 
mak.ng of, 170 

medical report, inaccuracies in, 

389 

medical report, value of, 388 
misrepresentation, effect, 389 
misrepresentation, effect of, 391 
misrepresentation, meaning ofi 

390 

misrepresentation, test of, 291 

non-disclosures, effect, 389 

otfer and acceptance, if required, 

170 

policy if exclusive record of, 169 
prepayment of premium, if neces¬ 
sary, 170 

principles of construction of, 49 
proposal. 387, 809 
proposal form, caution about, 388 
proposal form, value of, 388 
(oO provident society, power of 
reduction of, ^3 
ratiacitionof, 917, 918 
retrospective operation of, how 
determined, 3b 

uberrima Jides contract, if is, 45 
wagering contract, distinguished 
from,?77 

Insurance Corporation 

**• Life Insurance Corporation 

Insurance Council 

*** General Insurance Council 
constituencies of, 690 
dissolved executive committees, 
692 

joint meeting of executive com¬ 
mittee, 692 
test of insurers, 690 
regional councils, 704 
Insurance fund 

Life Insurance I-und 
Irovident Society, if to create, 526 
Insnrance law 

Indian Insurance Law 


tti Burglary policy 
ses Marine policy 
set Policy 

see Rc-insurance policy 
form of classiHcd statement of, 
665 

taking out with insurer doing un¬ 
lawful business, penalty for, 603 

Insurance Rules 


action against extravagant insurers, 
703, 704 

activities of insurers, 712 
actuaries, qualifications of, 687 
additional particulars by actuaries, 
710 

appeal by agents, 705 
balance-sheet, form of summary 

•Bombay Area*, defined, 686 
‘Calcutta Area*, defined, 686 
cancellation of licences, 699 
certificates. 697 

collection of fees, 708 
•Delhi Area*, defined, b8b 
deposits with bank, 687 
director’s office, 696 
disposal of shares, 700 
dividing insurance business, 
returns of, 711 

election of directorj, 69o 
emolumenl!, statements of, 7U 
extravagant insurers, nation 
against, 7 l3, 704 
forms pr=»'-nb<ni, 711 
insurance councils, ban 
investments, 609 

UmUaSn of management cx- 

■M^dra'sArca', defined, M7 
minor nominee, payment to, 7U 
mtscellaneons imurance business 

„;neSp‘’Jfth-es.C.99 

&1-nsirot^oKm.ncss, 

* 7l2 

proposal forms. 090 

prospectus, 690 

RlarcailnVercry^nVd-tector 

bow filled* ^2* 
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Insurance Rules—eon(/</ 


lnsvitcr{s)^Concld 


H J6B, Conditions for being in¬ 
surance agent, 351 
R 17E, limits of nnnagemem ex¬ 
penses of general insutan.ee 
business, 347 

R 24A, fees for reference to Con¬ 
troller, 414 

R 29, Insurance business, trans¬ 
acted m India, meaning of, 100 
registration fees, 708 
re insurance advisory comnuit_c, 
712 

revenue account, form of summary 
of, 712 

stcuTUies, 689 
tables, 690 
text of, 686 
‘the bank’, defined, 606 
Insurance society 
su Co*operativc Life Insurance 
Society 

fit Provident Insurance Society 
Insured voyage 
incidents of, 846 

In8uret(s) 

SH Composite insurer 
ill Consent of insurer 
3*8 Delinquent insurer 
sei Foreign insurers 
fit Indian re insurer 
see Prudent insurer 
see Re-insurcr 

see Rights of marine insurer 
activities of 712 

affairs of power to investigate, 260 
any class of insurance business’, 
significance of, 72 
application for restoration by, 608, 
613 

avoidance of life policy by, when 
permitted, 383 
capital of, 94 
classified, V6 

communication of nomination to, 
if necessary, 314 
compulsory deposit by, 118 
conditions for being 67 
constituencies of ^0 
contraventions b>, penalty for 601 
co-operative society duly registered, 
if may be, 67 
defined, 7, 933 


defined (emergency provisions), 

domicile m India, 20 
duration of obligations under tke 
Act, 71 

exemption from operation of the 
Act, 73 

exemption from prohibition 
about, 70 

expenses in formation of, 96 
facts withm knowledge of, if need 
be disclosed, 390 
finality of life policy, if and when 
questionable by, 385 
foreign public company, if may 
be, 67 

frame of questions by, S94 
legal liabilities of, till when conti 
nucv 72 
list of, 690 

meaning to assign to, 71 
mutual insurance company, 91 
name of, restriction om 91 
notice to, how served, 631 
object of continuance of liability 
of, 73 

object on prohibition on being, 68 
order in insolvency, appeal Trom 
625 

order m winding up appeal from, 
62S 

overall expenses of luMt 
341, 342 

prohibitions on being, 67 
proof of age, power lo call for, 3oo 
public company, if may be, 67 
reference of petty claim to Con 
troller, if permitted, 413 
registration of, 74 
restoration, liability for, 612 
right to move court against Lon 
troller’s order, l95 
subrogation of, 599 
transfer of business of, if affeetj 
renewal commission, 381 
waiver of information by, effect, 
winding up of, power to appv 
for, 83 

Intention 

deviation, if requires, 848 
Intention of abandonnaent 
notice of abandonment, 876 
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intentton to parties 

construction of marine policyt 822 
furtherance ofi 53 

Intention to assign 

equitable assignment, if consti* 
luted by, 301 

Intention to deceive 

fraud, if requires, 391 
misrcpresentaiicii, if requires, 391 

Interest 


Interpretation—cor,r/d 

(of) Marine Insurance Act, 7C9 
(of) marine policy, mode of, 812 
‘people’, 928 
perils of the seas, 928 
pirates, 928 

(oO rc^insuratice policy, mode 
of, 597 

Information 

representation as to, 807 
Interpretation 


ut Accrued interest 

Sit Beneficial interest 

set Contingent mtcrcsl 

set Defeasible interest 

see 1 quitable interest 

set Insurable interest 

see I cgal interest 

see Partial interest 

ttt Precarious mtcresi 

award on deposited amount, 412 

charge, if involves transfer of, 214 

(on) deposits, 688 

Interest policy 
meaning of, 52 

Interim bonus 


restraint of princes, 928 
(of) rules, mode of, 641 
safely landed, 927 
‘shp’, 930 
‘stranded’, 930 

‘sue and labour’, clause of, 598 
‘suing and labouring’, clause 
of, 597 
thieves, 928 

‘to pay as may be paid’, clause 
of, 597 

touch and stay, 927 
‘warehouse to warehouse’, clause 
of, 598 

Interpretation clause 
use of, 10, 771 


availability of, 632 
declaration of, 631 
power to declare, 631 
Interpretation 


tei Construction 
Maitims 

"'Words and phrases 
m other perils’, 929 
arranged’, clause of. 597 
'rest, etc of lings, princes ai 
, people’, 928 
at and from’, 926 

of risk (Marine), 926 
average unless general’. 930 
lof) balance sheet, 149 

barratry, 939 

statute 769 

■e “P'ootwtd’, clause of. 597 
■‘"•ghTgsf of, 598 
‘from’. 926 

>o"s’!“yf'^’"e‘''''oof’,927 

tost or not lost’, 926 


Interpretation of statutes 

alternative constructions, choice 
between, 4 

backgrou rd of statute, when rcle 
vant, 4 

clear language, 3 
commencement of statute, how 
ascertained, 4 

objects and reasons, statement 
of, 3 

preamble, 2, 3 

prospective or retrospective opera¬ 
tion, how determined, COS 

Inter valuation period 
defined, 670 

interim bonus, power to declare, 
632 

Inter valuation surplus 

reservation for policy-holders, 427 

Intestate succession 
(of) Armenians, 324 
(oO Buddhists, 324 
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Intestate succession —concld 

(of) Eurasians, 324 
(of) Europeans domiciled m 
India, 324 
(of) Hindus, 324 
(of) Jams, 324 
(of) Jews, 324 
(of) Native Christians, 324 
(of) Parsecs, 324 
(of) Sikhs, 324 

Investigation 

ite Actuarial investigation 
Summary investigation 
accounts, production of, 260 
actions permitted on report of, 260 
(by) actuary, 159 

actuary’s employment for purposes 
of, 260 

administration of oath, power of, 
260 

'alTairs of insurer’, significance 
of, 263 

application by Controller for 
winding up, 265 

auditor s employment for purposes 
of, 260 

books, production of, 260 
closure of business, effect, 263 
constitutionality of provisions 
about, 262 

duties of insurer at, 265 
expenses of, 26\, 2.66 
finality of orders on report of, 
261, 266 

force of order for, 264 
form of order for, 264 
nature of order for, 264 
object of, 261 
powers in conduct of, 264 
power of (English law), 266 
power to order, 260 
pnma faei$ satisfaction of Govern¬ 
ment, 263 

pnonty of expenses of, 261 
report of, 260 
report of, nature of, 265 
scope of, power of, 261 

Investigation of claims 

(by) Liquidator of provident 
Society, 565 
lnvcstment(s) 

tu Approved investment 
ut Uond investment transactions 
approved, 689 


Investment(s)—conc/d 
changes in, 689 

(of) controlled fund of Provident 
Society, 526 
meaning of, 27, 220 
returns of, 689 

Investment companies 

approved securities, meaning of, 28 
common way of doing business 
of, 27 

‘debenture’, defined, 27 
defined, 8 

Government securities, meaning 
of, 28 

meaning of, 27 
security, meaning of, 28 
share and stock, distinguished, 27 
‘share*, defined, 27 
'stock*, defined, 27 
transactions included M, 27 

Investment of assets 

annual return of, 231 
approved investments for, 2l2 
approved investment for, enume 
rated, 215 

(in) approved securities, 212 
Central Government’s po'vers 
about, 225 
charge, what is, 214 
computation of, 212 
contents of return of, 23\ 
‘controlled fund’, meaning of, 220, 
227 

current liability, 211 
deductions permuted, 211 
determination of assets for, 212 
discretionary powers of Controller 
about, 233 

documents to accompany rctur 

of, 232 

fixed liability, 211 

‘fixed liability’; meaning of, 211 

(by) foreign insurers, 215 

free of charges and incumbrance , 

214 

(in) Government securities, 2l2 , 

‘holders of life insurance policies 
in India, meaning of, 210 
hypothecation, what is, 215 
illustrative equation of, 209 
incumbrance, what is, 214 
insurers covered by restrict 

of. 209 . , 

liability on life policies, how dcici 
mined, 210; ill 
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tiivestnicnt of assetS“COflcW 

‘liability on policies of life insur 
ance maturing for payment > 
meaning of, 211 
lien, what is, 215 
loans granted withm surrender 
value, deduction of, 211 
mandatory powers of Controller 
about, 233 
manner of, 212 

matured claims, meaning ol, 210 
modes of, 205 

(m) non approved securities, when 
permitted, 224 
obiect of, 208 
obligation of, 205 
pledge, what is, 215 
provident fund amounts, saving 
from, 227 

(of) provident society, 526 
quarterly return of, 231 
re-assurance, proportional adjust¬ 
ments in cases of, 214 
return about controlled fund, 234 
return of, submission of, 228 
scope of provision about, 208 
security of employees, saving from, 
227 

surrender value, compulation of, 

211,212 

time limit for returns of, 228 
Investment of funds 

by Provident Society m own 
name, 547 

Irretrievable deprivation 
actual total loss, 868 
Issue 

j(i Failure of issue 
(of) marine policy, 810 
Issue of certificate 

(to) chief agent, 698 
(of) duplicates, 699 
(to) principal agent, 698 
(to) special agent, 698 
Issue of licences 

(of) duplicates, 699 
(to) insurance agent, 697 
Issue of life policy 

documents leading to, effect of 
inaccuracies m, 383 


Issue of marine policy 

payment of premium, if condition 
for, 858 

Issue of policy 

non disclosures, effect, 383 
(on) suppression of material facts, 
effect, 383 

Issue of shares 

by public company, restriction 
on, 98 

Jains 

succession of, 324 
Jammu and Kashmir State 

applicability of Insurance Act to, 2 
Jewels 
goods, 931 
Jews 

succession of, 324 
Joint and severalfUabxlity 

for loss, 243 

Joint assured persons 

fraudulent claim of one, effect, 41 
Joint Hindu famUy business 

insurance company, if includes, 23 
Joint life insurance 
defined, 44 

form of life insurance, 44 
^ Joint mcetmg 

of cxccuuves of General and Life 
Insurance Corporation, 501 

Joint petiuoners 

winding uD petition by, 452 

Jomt^Stock^Insurance Company 

bfutual Insurance Comnany, dis¬ 
tinguished from, 582 

Journal 

Provident Society, if to maintain, 
534 
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Judicial interpretation 


Jnrl&dictxon —eondd 


see Maxims 

see Words and phrases 

Judicial liquidation 

circumstances for, 447 
competency to apply for. 451 
(on) Controller’s application, 447 
grounds for, 448 

grounds for application by Goa- 
troller, 447 

inability to pay debts, when deem 
ed» 449 

^ust and equitable clause, 450 
order of when made, 447 
power of court to order, 447 
(of) Provident Society, 5GQ 
sanction of Court, 447 
shareholders, if and how may seek, 
447 

special resolution for, 448 
statutory meeting, default in hold¬ 
ing, 448 

statutory report, default m, 448 
suspension of business, when deem¬ 
ed, 450 

Judicial xnaimcc 

Controller, if to act in, 414 
Juridical possession 
pledge, if requires, 215 
Judicial proceedings 

dishonesty by agent, adjudication 
of, 353 

fraud by agent, effect of adjudica- 
uon of, 353 

misrepresentation by agent, adju 
dication of, 353 

Jurisdiction 

see Forum of suit 
agency office, 403 
alleti^aUQas in plaint if determine, 
402 

branch office, 403 
burglary insurance, 404 
burglary, place of, 404 
‘catties on business’, how deter 
mined, 402 

cause of action defined, 403 
cause of action, if determines, 402 
character of dispute, 402 


(for) cognizance of offence, 625 
competency to try, 402 
consent, if confers, 402 
consent, if ousts, 402 
damage to property insured, 404 
death of assured, if affords cause 
of action, 404 
deposit on court, 409 
fact, questions of, 404 
fire insurance, 404 
head ofiice, 403 

incorporated company, place of 
business of, 403 
law, questions of, 404 
limitations on, 402 
local, 402 

loss to property insured, 404 
meaning of, 402 
merits of claim, if detcrniinc, 402 
mixed questions of law and fact, 
404 

nature of claim, 402 

nature of defence, if determines, 

402 

pecuniary, 402 
personal, 402 
place of business, 402, 403 
residence ot defendant, if detef 
mines, 402 

(of) restoration, nature of, OH 
sub-agency, 404 
subject matter of dispute, 402 
taking cognizance, 402 
transfer ol place of business, effect, 

403 

(of) inbunal, 971 
what consists in, 402 

JartsdictioD of Controller 
in petty claims, 413 
Just and equitable groonds 
liquidation on, 448 
Justice 


set Natural justice 
Justified non disclosures 
circumstances for, 390 
Keepuig of assets 
mode of, 243 

name in which permitted, * 
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Knock for knock agreement 


m motor msurancci 60 
Knowledge ’ 

ite Special knowledge 
(of) auditor, if notice to share¬ 
holders, 159 

lack of no disclosure on, 390 
(ofi materiality of fact, burden of 
proof of, 397 

Knowledge of insurer 
facts m, if require disclosure, 390 

Land 


squatter on, if has insurable 
interest, 36 

trespasser on, if has insurable 
interest, 36 
Landing 

«* Forced landing 
Landlord 


insurable interest in rent, if has, 35 
Language 

clear, no resort to preamble, 3 
Lapsing of policy 
notice of options, 428 
Lapse of policy 

surrender value, if save from, 633 
Lapse register 
of providrnt register, 535 
^psed policy(ies) > 
form for particulars of, 667 
renewal commission on revival 
of, 134 

revival of, 48 

wrong answers in application for 
revival of, 393 

Laws 


Conflict of laws 
qupsuons of, determination 
^ourt,404 


of policy, 405 
how”"" “f Pol'cy. 404 
”0) foreign insurers, 181 


153 


by 


Law applicable— 

questions of law, 404 
right to policy money, 404 
validity of nomination, 404 
voidability of policy, 404 

Law merchant 

saving of, 923 

Law of Property Act (Eng ) 

S 47, text of, 308 
Law terms 
tu Maxims 

su Words and phrases 
Lawful marme adventure 

marine insurance, if covers, 776 
Lawful possession 

insurable interest, if created by, 35 
Leakage 

what includes (marine), 864 
Leave of Court 

(for) deposit in Couit, grant of, 411 
(for) payment m Court, 405 
Ledger 

Provident Society, if to main¬ 
tain, 534 
Legal adviser 

policy-holders director, if permits 

of, 415 

Legal interest 

insurable interest, if synonymous 

to, 35 

Legal maxims 
u$ Maxims 
Legal mortgagee 

insurable interest in property, if 

has, 35 

Legal personality 

of Insurance Associauon. 486 
Legal proccedinga 

JM Bar of legal proceedings 
bar of regardmg Administrator s 
order, 443 ro j * 

defence by liquidator of Provident 

bocieiy, 565 
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institution by liquidation of Pro¬ 
vident Society, 565 

Legal representative 

Administrator, if is, 325 
(oO benamidar, true owner if 
18, 324 
defined, 324 
executor, if is, 325 
payment of policy money to S24 
policy money, if payable to, 317 
transferee pendentt Ute, if is, 324 
universal legatee, if is, 324 
valid discharge, if may give, 317 
versus nominee of policy, 317, 318 

Legality 

set Warranty of legality 
implied warranty of, 842 
management by administrator, 
provisions about, 433 

Legality of adventure 

see Warranty of legality 
implied warranty of, 042 

Legatee 

see Universal legatee 
Letter of allotment 

registration of share transfer, when 
requires production of, 105 

Liabilities 

see Assets and liabilities 
see Continuance of liability 
see Valuation of liabilities 
(of) auditor, cases for, 158 
(of) controlled busmens 950 
meaning of 142 

relief against, power to grant 623 
(of) re insurer, when arises 598 
valuation on insolvency, 456 
valuation on partial winding up, 
473 

Liability for loss 

(of) director, etc , 241 
joint and several, 243 
marine insurance, 859 
other penalty no prejudice to 243 
‘ who IS Icnowincly a pany'% signi¬ 
ficance of, 242 


Liability Insurance 

aviation insurance, 56 
bailee insurance, 56 
employers* liability insurance, 56 
general insurance, if includes, 56 
ntoior vehicle insurance, 56 
public Lability insurance, 56 
what includes, 56 
Liability on life policies 

holders of life pohcie in India, 210 
loans withm surrender values, 211 
matured claims, meaning of, 210 
maturing for payment, 211 
uncxpiry of days of grace for pay 
menr, 211 


Liability on marine policy 

eausa proxtma nonremota speetaluf, 
860 

excluded losses, 859 
excluded when is, 859 
included losses, 859, 860 
included, when is, 859 
misconduct of assured, 
proximate cause, mcauin? 860 
proximity, rule of 860 

Liability on policies of life loso 
ranee maturing for paymen 


nt-aning of, 211 
Liability to be sued 

of Insurance Association, 485 
Liberal construction 
policy, if subject to 170 
Liberty 

m exercise of voting right, 103 
Licence 

see Duplicate licence 
cancellation of, 353, 699 
disqualifications for, 356 
duplicate, issue of, 353 357 
grant of procedure for, 355 
procurement of business, i 
quires, 351, 352 
renewal of, 352 / 

solicitation of business, if rcqui 

*^51 352 


Licence fee(s) 

chief agent, 698 
insurance agent, 697 
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Licence fee(s )—eancld 


Licensing of agent(s) —eoncld 


mode of payment of» 699 
principal ageQt> 698 
special agent, 698 

Licence of agent 
appeal from cancellation of, 625 


Licensing authority 


for insurance agents, 351 
Licensing of agentfs) 

i*t Cancellation of licence 
sti Renewal of licence 
abetment, efTcci of conviction for, 
353 


acting under, 355 

applicability of provision for, 354 

application for renewal, necessity 
of, 352 

application for renewal, time for, 
352 

attempts, effect of conviction for, 
352 

authoniy for, 351 

for issue of duplicate, 

belated application for renewal, 
ciTeci, 352 

breach of trust, effect of disqualifi¬ 
cation for, 353 

cancellation of licence, circum¬ 
stances for, 353 

cucatmg, effect of conviction for. 


company, if eligible for, 352 
\Cf) company, restricted m 
nature of business on, 352 
condiuoDS for, 355 
Lonirollcr, if authority for, 351 
coovjcuon for offences, if disquali 
fit* for, 353 

dcitrucuon of licence, what then, 


duJioociiy against insurers or 
insured, when disqualifies, 353 
5 Mualifications for. 352. 356 
uupijvatc licence, issue of, 353 
«urauoa ofl^^ncc, 352 
fee for, 351 

fee for dupliwate licence, 353 
"f ewal of licence, 352 
for, 352 

^ restriction on nature of 

^nntsi, 352 


forgery, effect of conviction for, 
353 

form of application for, 355 
form of licence, 355 
form of renewal application, 356 
fraud against insurer or insured, 
when disqualifies, 353 
holder of licence, if may work for 
any insurer, 352 
individual, if eligible for, 352 
loss of licence, what then, 353 
maximum fee for, 351 
maximum fee for duplicate licence, 
353 

maximum fee for renewal, 352 
rrmor, if disqualified for, 352 
misrepresentation against insurers, 
or insured, when disqualifies, 

352 

misappropriation, effect of con¬ 
viction for, 353 

mutilation of licence, what theu, 
3 j3 

object of provision for, 354 
operation disqualification by con¬ 
viction, when ceases, 353 
penalty fee, belated application for 
renewal, 352 
period of validity, 355 
procedure for, 3M, 352, -^5 
renewal of licence, 352 
scope of provision for, 35‘t 
stamping of application for, 355 
unsound mind, if disqualifies for, 

353 

Liceostog of insurance agents 
application for, necessity of, 351 
Llca 

defined,215 

incumbrance ifwcluJ-s 2lt 
investment uf assets free from, 2i3 
pledge diitinguuhcd from, 215 
I^fc Insurance Companies Act 

ActSoflSl?. 

Life Assurance Companies (Pay¬ 
ment into Court) Act 

cifcct of, 409 

Life tnsurahle 

health, if roatcral, 46 
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Life 

Continued life 

Life insurance 

absence of insurable interest, 
effect, 45 

Life insurers 

action against extravagance of, 
703 

Life insurance 

advance insurance, 44 
age, if material, 46 
annuities, grant of 41 
annuity insurance 44 
anticipated endowment insurance, 
44 

basis of contract, 5l0 
basis of contract of, 45 
children’s deferred insurance, 44 
circumstances affecting, 45 
convertible whole life insurance, 
44 

deferred annuity insurance, 44 
defined, 8, 42 
disability, granting of, 41 
double endowment insurance, 44 
educational annuity insurance, 41 
endowment insurance, 43, 44 
expectation of benefit of continued 
life, 44 

fixed term marriage insurance, 44 
general insurance, jf excludes, 56 
habits, if material, 46 
holders of policy of, who are, 210 
immediate annuity insurance, 44 
indemnity accidents benefit, 41 
insurable interest, defined, 44 
joint lilc insurance, 44 
Lmds of, 43 

liinucd payment insurance 43 44 
material facts m, 46 
medical questions, 46 
miscellaneous insurance, jf ex 
eludes, 56 

motive for origin of, 43 
multi purpose insurance, 41 
mutual agreement in, 42 
occupation if material, 4b 
origin of, 42 

other kinds of insurance distm* 
guisbcd from, 15 
paid-up msurance 43 
premium payment of, 49 


Life insurance— 

previous history, if material, 46 
proof of age, 47 

proposal form, object and func' 
tion of, 50 

provident insurance, distinguished 
from, 510 

pursuits, if material, 46 
‘sickness, ailment or injury*, mean 
mg of, 50 

special whole life insurance, 44 
suicide condition as to, 47 
superannuation allowances, grant 
of, 41 

term insurance, 43 
terminable pensions, grant of, 41 
triple benefit insurance, 44 
two year temporary m«uraDCC,44 
uberrma fids contract, if is, 45 
whole life msurance, 43, 44 

Life insurance agents 
director, if may be 421 
Life insurance business 

actuarial report about, 159 
Administrator’s managemeot of, 
434 

amalgamation of, 267 
contracts included in, 41 
contract of what is, 41 
controlled fund, meaning of, 
227 

controlled fund of, what is, 220, 
221 

definition analysed 41 
expenses of management, liimts 
tion on, 341 

implied terms in contract with 
chief agent, 684 
implied terms m contract wuh 
special agent, 681 
interim bonus, power to declare, 

631 

life msurance fpod, 142 
limitation of expenses of manage¬ 
ment ot, 7 OO 

maximum limit of commission 
payable 329 

obligauons of insurer in matter ol, 

142 , . 

revenue account, what to include, 

341 

transfer of, 267 
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Life Insurance Council—conc/J 


auihonty of members to act 
through agents, 487 
duty of executive committee ot, 
497 

executive committee of constituents 


of, 488 ^ , 

(and) General Insurance Council, 
joint action by executives ot. out 
general powers of, 505 
removal of difficulties, 506 


Life Insurance (Emergency Pro 
visions) Act 


s'e Emergency provisions 
text of, 1023 


Life Insurance Fund 


assets, statement about, 143 
Controller s power about, 143 
din irulion of restoration on, 608 
‘fund’, meaning of, 142 
object of, 144 
power to deal with, 427 
‘reserve’ and ‘fund’, use of ex* 
prtssions, 145 

restoration on diminution of, 612 
surplus, if applied m winding up, 
461 

utilization for bonus or dividends, 
ifpcrmuttd, 421 

Life insurance policy 

ambiguous language how constru¬ 
ed, 47 

assignment of, 50 
assignment of postal policj, 51 
construction of, 47 
lap'cd,48 
revival of 48 

‘rules and regulations for the time 
being’ how construed, 47 
terirs of, how construed, 47 
Life policy 


it* Assignment of policy 
itt Avoidance of life policy 
it* Finality of life policy 
it* Lapsed policy 
i*i Nomination 
i** Paid up policy 
i** Petty claims 
it* Policy 

it* Small life policies 
**• Transfer of policy 


Life policy—toutW 

assienment of, 287 
avoidance of, 'iBS, 384 
calculation of surrender value, 

636 , , 

claim for money under, who may 

commission payable to insurance 

coKlsmn'payable to special 

coKmT’claims, payment m 
court, 405 

deBned, 169 „ 

frnTofioar/ert5o“^ 

fraudule‘’nl'swiemcnt of policy- 

holder, etfect of, ip - 

ineonteslable, 

loan on, if Property 

(and) Mariird Women s Property 

„«ermf facts, effect of suppres 

nr.natn by bolder 

“:;;“=nrw4t?ermi.te^ 

penodieal showing of surrender 

“ 2 , 

,„S:nder value, acquisition of, 

632 

Lapse of policy 

surrender value, if saves. 636 

Life policy 

transfer of, 287 
Lite-poUoy hoWe* 

discretion to nominate, 320 
Life policy of Provident Society 
assignment of, 579 

nomination ot, oiv 

transi^f of, 579 

Limit of time 
se$ Timc-limit 
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Liquidation o£ Provident Society 


cancellation of registration, when 
ground for, 560 
charge by liquidator, 571 
committee of inspection, 572 
costs of, 570, 574 
(by) court order, 560 
creditors’ meeting, 572 
delinquent proprietor or officer, 
penalty for, 571 
distribution of assets, 575 ^ 

duties of liquidator, 573 
functions of committee of inspec¬ 
tion, 572 

insolvency, if ground for, 560 
liabilities, ascertainment of, 

573 

matters for creditors’ meeting, 

574 

modes of, 561 

powers of liquidator, 565, 567 
object of procedure for, 571 
prejudicial to policy-holders, 
560 ^ 

priority of debts, 575 
procedure at, 569 
procedure for, 569 

of assets, penalty for, 

of deposit, application for, 

valuation of assets, 573 
voluntary, 560 

Liquidation procedure , 

for Provident Society. 569 

procedure for* Pro¬ 
vident Society 


amounts, maintenance of, 574 
administration of assets, 575 
assets, valuation of, 573 
costs, 574 


^editors’ mectiug, 572 
delinquent officer, penalty 


'itlinqucnt proprietor, penalty for 


dune? r 1 ™ 575 

.“ ’'’“f'l'lU'dator, 573' 

'■aWmer, ascerta.nment of. 


Liquidation procedure fot Provi¬ 
dent Society—conc/d 


report before creditors* meeting, 
574 

return of deposit, application for, 
574 

taking over charge by liquidator, 
571 


Liquidator 


iu Official Liquidator 
iU Powers of liquidator 
application for restoration by, 
608, 612 

appointment of, 457 
appointment for Provident Society, 

563 

duties of, 475 

(of) Provident Society, appoint 
roent of, 569 

(of) Provident Society, security 
from, 708 

restoration, liability for, 612 


Liquidator o£ Provident Society 

actuarial assistance, obtamment 
of. 566 

attendance of witnesses, enforce 
meat of, 566 

auditor s assistance, obtamment 

of, 566 

collection of assets, directions 
about, 566 

costs of liquidation, apportion¬ 
ment of, 565 

defence oflcgal proceedings, 565 
determination, of contributories, 

565 

distribution of assets, 566 
duties of, 573 

msUlutiou of legal proceedings, 

investigation of clam s, 565 

list of contributions, settlement 

of, 566 

p^r«y.°'’d“i.on of qu=...on, 
565 11 

production of documents, compell 

inff of, 566 , 

sale of property by, power and 
manner of, 566 

summoning of witnesses, 566 


154 
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List of contributories 

settlement by liquidator of Provi¬ 
dent Society, 566 
Literal construction 
of marine policy, 822 
Livestock insurance 

property insurance, if includes, 56 
societies for, 584 

Llyod’s brokers 
disclosures by, 803 
Lloyd’s society 
historical background of, 19 
Llyod’s policy 

usage, how far applies, 920 
Load 

stt Heavy load 
Loan(s) 

rw Prohibited loan 
(to) banking company by Provi 
dent Society, 547 

(to) banking company, if permit¬ 
ted, 233 

(to) Chief Agent, extent permitted, 
236 

(to) director on life policy, 239 
form in which prohibited, 238 
(to) insurance agent, extent per¬ 
mitted, ^36 

liability of director, etc > for default 
241 

(on) life policy, if permitted, 
235 

object of restrictions, on, 237 
(to) principal company by subsi¬ 
diary company, 235 
Provident Society, how far per¬ 
mitted to give, 547 
(by) Provident Society, prohibition 
of, 526 

repayment of, when obligatory, 
240 

restrictions on grant of, 235 
(to) special agent, extent permit 
ted, 236 

(to) subsidiary company, if per¬ 
mitted, 235 

(to) whom permitted, 239 


Local actions 
mcanmg of, 402 
Local extent 

of Insurance Art, 2 
Local jurisdiction 

sii Forum of suit 
ses Jurisdiction 
consent, if confers, 402 
limitation on jurisdiction, 402 
nature of claim, if determines, 402 
Local usages 
force of, 915 
Loose leaf book 

minutes book, if may be, 188 
Loss 

sie Actual totat loss 

see Consequential losses 

see Constructive total loss 

see General average loss 

see Partial loss 

see Particular average loss 

see Proximate loss 

see Total loss .q 

(of) certificate of registration, a® 

constructive total loss, 871 

(by) excepted nsk, 865 

general average loss, 882 

liability for, 241 

particular average loss, 880 

proof iDTC insurance, 598 

proximate cause of, 56 

(by) scuttling, 865 

(by) stranding, 865 

Losses and misfortunes 
construction of, 54 
Loss of employment 
contingency of, 509 
Loss of interest 

assignment of marine policy aftef* 
if permuted, 857 
Loss of licence 

duplicate, if issued on, 353 
Loss of office 

compensation for, 251 
(by) managing agents, Zoo 
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Loss of policy 

assignment of marine policy after, 
857 

Loss of profits insurance 
contingency insurance, 57 
Loss of property 
presumption on, 609 
Loss of ship 
sei Partial loss of ship 
Loss to property 
forum of suit for, 404 


Management 

se» Co nmon management 
stt Expenses of management 
(by) Administrators, 433 
(oO « 5 ntrolled business, vesting m 
Government, 1026 
restriction on, 245 
vesung in Administrator, 434 

Management by Administrator 

su Administrator 

constitutional validity of provisions 
about, 433 
control on, 431 
insertion of provisions for, 

Smctwnt, reasonable, 433 


Xost and not lost’ 
construction of, 54 
'Lost or not lost* 
meaning of, 926 
Lunacy 

til Unsound mind 
Madras area 
defined, 687 

Maintenance of accounts 

accounting, purpose of, 142 
balance-sheet, 146 
liabilities, meaning of, 142 
(of) life insurance business, 142 
profit and loss account, 146 
levenue-account, 146 
separate accounts, 138 
Maintenance of registers 

««Register of members 
III Register of shares 
(of)beneficial owners, 97 
(ofj insurance agents, ZIS 
(of) members, essential require 
ments of, 104 

(of) members of Btsurance Associa¬ 
tion, 487 

(by) Provident Soaety, 534, 706 
(of) shares, 105 
Majority 

III Specific majority 
Male intestate 
heirs of, categories of, 323 


laoagement expenses 

acmanal report on, 341 
bases of premiums, statement 
of, 700 

‘calendar year’, of. 342 

capitalised expenses, 312 
charges mentred, 342 
commission payments, 342 
contravention of limitatioii of, 703 
(of) general insurance business, 
n.mLt.onon.S45.701 
head office expenses, 703 
head office expenses, share of, 342 
(m)life insu'aoce business, Umi 
tation of, 700 
limitation of, 700 

m^amir (General Insurance). 

346 Q4.9 

object of limitation. 342 

return of, 341 ... 

icturns of, submisiimi of, 341 
vfbat constitutes, 342 
‘year’, meaning ot, 0 **^ 

Manager 

defined, 8 , , on 

dcamtinn ana^ys^d^ 30 ^ 
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Managing agency 


Mark 


of Provident Society, if prohi¬ 
bited, 526 

Managing Agent 

company, if may be, 8 
contravention by, penalty for, 601 
defined, 8 

definition analysed, 23 
employment of, limitation on, 254, 
255 

firm, if may be, 8 
loss of office by, 256 
meaning of (Companies Act), 20 
misapplication of property by, 
penalty for, 607 

object of restricting employment 
of, 255 

officer, if includes, 20 
‘other remuneration,’ what in¬ 
cludes, 256 
person, if may be, 8 
remuneration of, 256 
restoration, liability for, 612 
who may be, 29, 20 
wrongful obtamrneat of property 
by, penalty for, 607 
wrongful withholding of property 
by, penalty for, 607 

Managing Director 

common, when permitted, 259 
exercise of powers by, 30 
(of) Life Insurance Corporation, 
974 

powers of, 30 
qualifications for, 30 
Mandatory powers 

(of) Controller regarding return of 
investment, 233 
(in) Tcstoration, 617 ‘ 

Marine adventare 
defined, 770 
lawful, if must be 776 
Marine insurer 
set Rights of manne insurer 
Maritime perils 
defined,770 
Maritime risk 

bottomry loan, if open to, 738 
Ttspondenlxa loan, if open to, 788 


Signed, if covers, 812 
Market value 

(oO deposited securities, finality of 
decision of, 648 

(of) deposited securities, how deter 
mined, 643 


Marriage 
contingency of, 508 
Marriage Insurance 

tti Fixed term marriage endow 
ment insurance 
Marine insurance 


see Warmc policy 
see Material representation 
abandonment of voyage, essential 
features of, 847 

absence of good faith, effect of 
796 

acceptance, 809 
accepting company, 786 
acquisition of insurable interest, 
780 

advance freight, 7&9 
adventure analogous to marine 
adventure’, meaning of, 775 
adventure, commencement ot, 
844 

affirmative representation 805 
agent acting through intermedi 
ary, duty of disclosure, 803 
'arranged*, effect of clause of# ^7 
ascertainment of value m unvalued 
policy, 819 

assignment of interest, effect, 792 
‘at and from*, 844 , 

‘at the commencement of ' 


meaning of, 795 
attnbutes of valued policy, 817 
binding effect of valuers valued 
policy, 817 , 

blank for value m unvalued 

policy, 819 

bottomry 788 , 

breach of warranty, when excuse » 

831 

broken, disclosures by, 803 
burden of proof of loss 865 
cargo policy 821 , . 

cargo worthiness of ship# impu^ 
warranty, 841 



INDEX 


1225 


Marine insurance— conld 

cargoes, if subject to, 51 
(cusa proxima non remoia spettatur, 
56 

ceding company, 786 
charges of insurance, 789 
charges of insurance, how insured, 
7*j6 

change of voyage, and deviation, 
distinguished, B48 
change of voyage, how occurs, 847 
commencement of nak, implied 
condition of, 844 

‘compromised*, eSect of clause 
of, 597 

concealment of material fact, 807 
conclusion of contract of, 809 
coDclusiveness of value 6xed m 
valued policy, 817 
conclusiveness of value, instances 
of, 817 

conflict of laws, 400 
consignee, insurable interest of, 791 
construction of policy, 821, 822 
constructive total loss, and valued 
policy, 817 

contingent interest, 782 
‘continuation*, effect of, clause 
of, 598 

contract of, 811 

contract of indemnity, what is, 
774 

‘contract cf marine insurance’, 
defined, 770 

contract of re-insurances, 786 
Contract with enemy, 842 
correction of representation, 809 
customary risks, 51 
defeasible interest, 782 
defined, 773 
delay, loss by, 860 
departure, alteration of part of, 

845 

development of, 773 
deviation, effect of, 847 
deviation m fact, if seen, 848 
deviation, when deemed, 847 
different destination, saibne for, 

846 ^ 
disclosure by agent effecting insur¬ 
ance, 802 

disclosure by assured, 797 
double insurance, 825 
_ express warranty, 828 

^ctor, insurable interest of, 791 
Jacultvtm re-msurancB, 786 


Marine insnrance—rontd 

fleet policy, 821 
floating policy, defined, 819 
formation of contract, 809 
fraud, effect, 806 
*fn ighi’, defined, 770 
‘freight*, definition considered, 
771 

freights, if subject to, 51 
freight, insurable value of, 793, 
795 

freight policy, 821 
'from* a particular place, 844 
general insuiance, if includes, 56 
good faith, necessity of, 796 
goods insurable value of, 793, 795 
historical background, 773 
honour or wager policy, 778 
indemnity, what is, 774 
illegal contracts, 842 
implied obligation, if barred by 
agreement or usage, 919 
implied warranty, 828 
implied warranty in U S A , 641 
‘in good safety*, meaning of, 845 
indemnity contract, if is, 52 
inherent vice of subject-malicr, 
loss by, 860 

injury to machinery, loss by, 860 
insurable mieresl*, defined, 778 
‘insurable property*, defined, 770 
insurable value, 793 
insured voyage incidents of, 84$ 
intention to deviate, if material, 
848 

interests covered in, 51 
interpretation of clauses of rc-insuc- 
ance in, 597 

lawful marine adventure, if cover¬ 
ed by, 776 

legality of adventure, implied war¬ 
ranty of, 842 

legality of adventure, warranty 
of, 842 

legality of manner of carrying out 
adventure, warranty of, 842 
Llyod*s brokers, disclosures by, 
803 

Llyod's role played by, 773 
loss of policy, if bar to assignment, 
857 

'marine ad/enturc • defined, 770 
'martims perils*, defined, 770 
master’s wages, 789 
'maicnal circumstance*, meaning 
of. 798 
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Marine insurance —eontd 

material circumstances, what are. 

799 

material representations, 804 
materiality of representation, if 
question of fact, 809 

o^ 808^^ lest 

measure of insurable value, 793 
merchandise, insurable value of 
793, 795 * 

miscellaneous insurance, if ex¬ 
cluded from, 56 
misrepresentation, defined, 80b 
misrepresentation, eilect, 805,806 
misrepresentation, effect on con¬ 
tract, 806 

mixed sea and land risks, 774 

quantum of interest. 

‘movables’, defined, 770 
named policy, 821 
nature of contract of, 52 

of indemnity provided by, 

nature of insurable uiterest, 779 
“^l®*** of subject matter, loss by, 
860 ' 
natural adventure, 843 
no insurable interest at time of 
loss, 782 

non material matters, what arc, 

800 

object of floating policy, 820 
open policy, meaning of, 819 
opening of valuation, 878 
order of making subsequent de¬ 
clarations, 819 

ordinary breakage, loss by, 860 
ordinary leakage, loss by^ 860 
ordinary wear and tear, loss bv, 
860 ^ 
origin of, 773 

original assured, if has no interest 
m rc-insurance 787 
‘outfit', meaning of, 795 
over-insurance, non-drsv.losurc of, 
800 

P P I policy, prohibition of, 
778 

P P I policy, what is, 778 
part voyage illegality ofT 843‘ 
partial interest, 784 
partial loss, and valued policv, 
817 ^ 

particular interest of buyer of 
goods, 783 


Marine insurance —eontd 

passage money, if‘freight’, 770 
penis excepted, loss withm, 860 
perils of river, what are, 775 
‘perils of seas', what includes, 53 
person entitled to indemnity from 
another, 792 

plea of illegality, if needs be 
raised, 843 
‘policy*, defined, 770 
pool re*insurance, 786 
‘port’, meaning of, QA6 
positive representation^ 803 
premium to be arrangement, 825 
‘prime cost’, meaning of, 793 
promissory representation, 805 
promissory warranty, 828 
proposal, 809 

proximate cause, meaning of, 860 
proximate cause of loss, 56 
prudent insurer, test of, 799 
rats, loss caused by, 860 
ratification by assured, 917 
reasonable diligence, 921 
reasonable premium, 825 
reasonable premium, what is, 921 
reasonable time, commencement 

of adventure within, 845 
reasonable time, what is, 921 
rectification of mistake in sub* 
sequent declaration, 819 
re insurance, 785 
re insurance, what is, 786 
representation as to belief, 807 
representation as to expectation, 
807 

representation as to information, 
807 

representation classified, 805 
representation in answer to 
inquiry, 80& 

representation, meaning of, 805 
representations pending aegotia 
tion of contract, 804 
representations to several under- 
wntets, 807 
rerpondealia, 788 
risk covered, loss within, 860 
risk in re insurance attaching of, 
787 

risk under, 51 

rules to measure insurable value, 

794 

scope of codification of, 769 
seamen’s wages 789 ^ 

seaworthiness of cargo impueo 
warranty of, 841 
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Marine insorance—coni<f 


Marine insurance—coneW 


seaworthiness of cargo, no implied 
warranty of, 8^1 
‘ship*, defined, 770 
ship driven by power, insurable 
value of, 795 

ship engaged in special trade, 
insurable value of, 795 
ship, insurable value of, 793 
‘ship starts on voyage insured, 

845 

ship, what IS, 810 
stage of diacloures, 798 
steamship, insurable value of, 

795 , - 

subject matter, insurable value ol» 
794 

subject matter of re insurance, 787 
subrogation rights, facta auecting, 

soo o . 

subsequent declarations in noaf 
mg policy, 819 ^ , 

'sue and labour’, effect of clause 
of, 598 _ . 

‘suing and labouring, ciTcct oi 
clause of, 597 
'suit*, defined, 770 
Umwut ad gurm, 846 
time of acquisition of insurable 
interest, 780 

lulc to property, if material cir¬ 
cumstance, 800 

‘to pay as may be paid’, effect of 
clause of, 597 

total loss, and valued policy, 817 
transmission, if interest by opera¬ 
tion of law, 793 
treaty re-msurance, 786 
vbtrumae Jidti contract, if i«» 796 
underwriters, function of, 5l 
unpaid vendor’s right of stoppage 
m transit, 784 

untrue representation, effect, 805 
unvalued policy, defined, 819 
valued and unvalued policies, 
distinguished, 819 
valued policy, 817 
vermin, loss by, 860 
vessel policy, 821 
voyage and time policy, 821 
voyage, change of, 846 
voyage insured, incidents of, 846 
wagenng marme contract, avoid¬ 
ance of, 776 

wagering marme contract, what 
IS, 77b 


waiver of breach of warranty, 
832 

‘warehouse to warehouse, effect 
of clause of, 598 
warranty, defined, 828 
(as) whole construction of policy, 

822 . j , 

wilful misconduct of assured, loss 
by, 860 

withdrawal of representation, 
809 

Marine Insarance Act 


Aa 11 of 1963, 769 
applicability to ship used m inland 
navigation, 922 
codification of law, 769 
___nf. 7B9 


Marine insurance business 


contracts included m, 51 

defined, 8 

definition analysed, 51 


Marine Inaoranee (Gambling 

Policies} Act, 1909 


effect of, 777 

Marine insurance policy 
construction of, -53 


arme policy 

Sis Construcuon of marme policy 
st$ Construcuve total loss 
s$$ Floating policy 
SIS General policy „ni,cv 

ft9 Liability on marine policy 
Sts Measure of indemnity 

Sts Subrogation 

set Unvalued policy , 

set Valued policy 

abandonment, > ^^jj-ogation, 

abandonment ar^ subroga 

difference m tights of, 906 

absmer cf nrc»s«y of notice 

a.^prSnot^^f^‘>andon. 

acruir;ouUo„.dcHncd.868 

addition to locident to contra 
when permitted, o'* loss, 

admission of 

when conclusive, 87b 
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Marine policy— 

admissibility of slip or covering 
note, 922 ^ 

all other ‘perils’, 929 
all risks policy, 866 
ambiguity, how resolved, 54, 824 
appointment of valuation, 893 
^"”9 distinguished, 

arrests, etc, of kings, princes and 
people’, 928 

assignee’s rights in, 855 
assignment after loss of interest, 857 
assignment, modes of, 857 
assignment of, 855 
assignment of (American law), 314 
assignment of (English law), 313 
assignment of interest, if assicn- 
ment of, 792 ** 

psignment, who may effect, 857 
at and from’, 926 
attaching of risk, 927 
attestation clause, 813 
attributes of valued policy, 817 
‘average unless general’, 930 
barratry*, 929 

barratry, instances against, 929 
barratry, instances of, 929 
bottomry interest, statement of, 788 
breakage, what includes, 864 
eausa Jroxtma non remota spectaiur, 

860 

cargo policy, 821 

chartered freight, attaching of risk 
in insurance on, 926 
classes of, 812 
classified, 52, 812 
collision clause, 866 
component parts of, 813 
conclusive valuation, instances 
of, 817 

construction of, 53, 812, 821 
construction of, mode of, 821 
constructive loss, 55 
constructive total loss, defined, 
871 

contents of, 812 
contra pToftrentm rule, 824 
contract of marine insurance, 811 
contribution, right of, 908 
cost of repairs, estimation of, 873 
covering note, evidentiary value 
of, 921 

covering note, meaning of, 922 
custom, role in construction of 54 
customary manner of assignment. 


Marine }^o\\cy—contd 

damage of subject-matter, 868 
damaged value', defined, 892 
deathblow cases,862 
decree for partial loss in suit for 
total loss, 867, 868 
delay m voyage, 851 
delivery, assignment by, 857 
destruction of subjrct-matter, 868 
deviation, special clauses about, 
850 

effect of abandonment, 879 
effect of acceptance of abandon 
ment, 878 

effect of acceptance of notice of 
abandonment, 876 
effect of constructive total loss, 874 
ejusdem gtntrxi rule, 824 
ejutdem generis rule in construe 
tion of, 54 

elements of actual total loss, 868 
embodiment of contract m, 810 
endorsemcm, assignment by, 857 
endorsement, meaning of, 857 
excepted nsk, loss on account of, 
865 

excluded losses, 859 
excluded losses, what are, 864 
excuses for delay m voyage, 852 
excuses for deviation, 852 
execution of, 810 
express acceptance of notice of 
abandonment, 876 
express warranty, 833 , 

extent of liability for lo s, 886 
failure to give notice of abandon 
ment, effect, 875 
fleet policy, 821 
floating or running policy, 52 
floating policy, 821 
floating policy, defined, 819 
forced landing, effect, 871 
'form', 926 
form of, 821, 822, 923 
form of notice of abandonment, 

877 

'freight', 931 

freight, attaching of risk in insur¬ 
ance on, 927 
freight policy, 821 
‘from the loading thereof, 927 
frustration clause, 56 
genera! average act, defined, 882 
general average contributions, 
882, 894 

general average loss, defined, 882 
general clause, 866 



iNDL^t 


1229 


Marlac policy—confi 

geographical terms, how con 
slrucd, 823 

cographiual terms, mode of coa- 
siruciion of, M 
‘goods’, 931 

good safety, warranty of, 8v6 
'gross proceeds’, defined, 092 
Vross value’, defined, 892 
grounds of constructive total loss, 
873 

illegal adventure, etrcci of, 842 
implied acceptance of nonce of 
abandonment, 876 
mchmarce clause, 866 
included losses, 859 
inherent vice or nature of subject 
matter, 864 

inherent vice of subject matter, 
meaning of, 864 

inquiry before notice of abandon* 
racni, 876 

instances of warranties, 834 
»n$ufct** rights on abandonment, 
879,880 

intention of parties, 822 
intention of parties, furtherance 
of, 53 

mieniion to abandon, expression 
of, 876 

interest policy, 52 
irretrievable deprivation of sub¬ 
ject matter, 868 

irrevocability of abandonment, o/o 
issue of, 810 . 

issue of, if subject to payment ot 
premium, 85o 

leakage, what includes, 864 
legality of botiorrry, TfiB 
legality of Tispondenita, 788 
liability for loss, 859, 863 
liability of insurer for loss, 863 
literal construction of, 822 
'losses and misfortunes’, hoW con¬ 
strued, 54 
loss, classified, 867 
‘lost and not lost’, how constru 
ed, 54 

‘lost or not lost’, 92c 
meaning of, 811, 812 
meaning of terms used, 822 
meaning of words, how gather 
ed, 53 

measure of indemnity, 803, 886 


Marine policy —conld 

measure of indemnityi dedned, 886 
measure of indemnity, general 
provisions as to, 896 
missing ship, 070 
mixed policy, 52 

mode of acceptance of notice of 
abandonment, 878 
modes of assignment of, ^5 
multiple proximate causes, 8bl 
named policy, 821 
nationality, warranty of, 836 
natural sense of words, 822 
nature of subject matter. 864 
necessary particulars for, au 
ucccssily of nonce of abandon 
meni, 875 

neutrality, warranty of, po 
no neccssily of notice of abandon¬ 
ment, when, 876 

non acceptance of notice of aban¬ 
donment, 878 . 

nonce of 

totalloss, if needed, 868 

notice of abandonment, necessity 

of- 8’^ een 

notice of deviation, 850 

novas actus tntervouns, 8b2 
open poUcyi 52 

opening of yalualion. 818 

operative clause, 810 

•or other , how construed, 54 
oral nonce of abandoriment, 876 
ordinary leakage and breakage, 
loss by, 864 

ordinary sense ffoss by, 

ordinary wear and tear, loss oy, 

864 

partial loss, 55 

rarar?rs;‘‘offrt’gbf,’mdemmry 

pa«mf loss of good., etc, indemnity 

panVaf loss of ship, indemnity 

ra"r"toges, defined, 880. 
paTrlient of premium “"d“f- 

^f concurrent conditions. 858 

pccidiae meaning, when given. 822 
•people*, 928 
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Marmc policy—Marine poUcy-eontd 


‘penis of seas*, 928 
‘penis of seas’, loss due to, 5i 
‘pirates’, 928 
plain. Construction of, 822 
‘policy*, origin of words, 811 
popular sense of words, 822 
premium, defined, 859 
primary sense of words, 822 
printed and written words, con¬ 
flict between 823 
printed and written words, pre¬ 
ference between, 54 
printed words, construction of, 
823 

proMsory clause, 813 
proximate cause, how determined, 
861 

proximate loss, 859 
reasonable despatch, condition 
of, 852 

reasonable diligence in notice of 
abandonment, 876 
recital clause, 813 
recovery of loss by assured, ncht 
of 863 

recovery of loss, right of, 863 
refusal of acceptance of notice of 
abandonment, 876 
re-insurance of risk, and notice of 
abandonment, 876 
respondentia interest, statement 
of, 788 

‘restraint of princes’, 928 
resumption of course, 854 
return of premium by agreement, 
912 

return of premium, enforcement 
of, 912 

return of premium for failure of 
consideration, 9i3 
Tight of assured after notice of 
abandonment, 877 
rights of insurer, 9U3 
rules for construction of, 926 
rules of construction of, 822 
rule of proximity, 860 
‘safely landed’, 927 
salvajjC charges, 894 
salvage charges, defined, 881 
scutttiig, loss by, 865 
seaworthiness of ship, warranty 
of 837 

several ports of discharge, speci¬ 
fication of, 851 
‘ship, 930 


ship, attaching of risk in insurance 
on, 926 

shin partially repaired, 889 
ship repaired, indemnity for, 889 
signature of insurer, 813 
silence, if icccptance of nonce of 
abandonment, 876 
slip, evidentiary value of, 921 
slip, meaning of, 922 
‘sound value’, defined, 892 
special rules of construction, 824 
stranded 930 

stranding, loss on account of, 865 
subrogation, right of, ‘J03 
subscribing of, 813 
successive losses, liability for, 899 
sufficiency of notice of abandon 
mcni, 876 

sum? and labouring clause, effect 

of, 901 

surrounding circumstances, when 
considered, 824 

surrounding circumstances, wnco 
looked m construction of, 54 
technical terms, mode of construe 
lion of, 54 

technical words, how consirueo, 
823 


testatum, 813 

terms of, how read, 53 

terms of nonce of abandonment, 

876 

‘thieves’, 928 

ilurd paTiy liability 890 

tniJc for notice of abandonmen » 

877 

time policy, 52, 814, 821 

total failure of i.onsideraUon, 913 

total loss, 5o 
total loss classified, 8b7 
total loss, indemnity for, 887 
‘touch and stay', 927 
transfer of, 310 
transhipment, effect of, 871 
undcr-insurancc, effect 
unvalued polic}, 52, 821 

unvalued policy, defined, 8^9 
usage, role m construction of, 3-i 
ut magts oaUat quam pettat, 
valued and unvalued, distinguish' 

cd, 52 

valued policy, 52 821 

valcd policy, defined, 52 , Sw 
perba ehartem fortius aeetpw^ 

if appl‘s“ 
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Mannc policy —conetd 


Material facts —contld 


vessel policy, 021 
voyage (um umc policy, 814 
voya£.c prlics, ^2, 011, 821 
wajjCr } olicy, ~'2 

waiver of noiicc of 'ibanc’onnient, 
870 

Mcar and tear, what includes, 864 
(as) whole construction of, 822 
words of an, how construed, 823 
written notice of abandonment, 
876 

written words, construction of, 823 
Married Women’s Property Act 

Act3of 1874. 315 
construction of policy under, 327 
policy under, elTcct of, 326 
b 6, applicability of, clfeci of, 315 

Married Women’s Property Act 
(English) 

S ll, nomination under, effect, 
312 

Master’s wages 
insurable interest m, 789 
Material alterations 

actuarial report on, when requir¬ 
ed, 203 

obligation to report, 20“^, 204 
Material circumstance 

deemed known by, assured, 798 
matetialiiy, if question of fact, 800 
meaning of, 798 
over insurance, 800 
subrogaiion rights, COO 
title to property, 800 
what are, 799 

Material facts 

asthma, 395 
burden of proof of 397 
concealment of effect, 807 
defective gait 395 
disclosure by, assured, 33 
drinking habit, 395 
family history facts about, 393 
fatness of heart 395 
fraudulent suppression of vitiation 
of policy, 395 

health of insured, facts about, 393 


how determined, 3 '2 
instances of, 393 
krowlcdge of maieriahty, 397 
(in) hfc insurance, 46 
materiality, if question of fact,t392 
moral hazard, facts affecting, 393 
motor insurance proposal, wrong 
answers in 393 

(and) non material facts, border 
line between, 392 
other insurance on heavy rates, 
395 

o\er-insurancc, 393 
physical hazard, facts affecting, 
393 

special Knowledge of, burden of 
proof of, *'98 

subrogation of rights, facts affect¬ 
ing* 393 

suppression of effect on life 
policy, CCS 
syphilis, 395 
test of, 392 

title to property, facts affecting, 393 
types of, 393 
what are, 392 
Maturity of policy 

persons entitled to payment on, 
322 

Material representation 

classified, B05 

(m) marine insurance, 804 

‘misrepresentation’, meaning of, 

805 

positive representation, 805 
question of fact, 809 
representation, defined, 805 
test of, 808 
untrue, effect of, 805 
Materiality 

of warranty, if required, 831 
f,^tured claims 

deductions permitted, 211 
matured policies, if synonymous, 
210 

meaning of, 210 
when deemed, 210 
Matured policy(ics) 

(and) matured claims, if synony 
mous, 21C 
when deemed, 210 
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Maturity date 


Measure of iodcnintty'-coRcM 


defined, 670 
Maturity of claim 
proof requisite for, 210 
Maturity of policy 

death of nominee prior to, effect 
of, 3l5 

(in) lifetime of assured, effect on 
nomination, 315 

Maxims 

(ottsa proximo non remota tpeclatur. 
56, aeu 

consensus ad idem, 170 
centra profetentum, <19 
ex^r<$iio unius est ixtluno oitsttus 
853 

hand eutm dectpulur gut sett se deetpt, 
807 

novus atius tnUreentus, 862 
omnia rUe atia praesumuntur, 187 
Pen must go wuh muid, 397 
u( tnogtr oaltat ^uom ptnat, 324 
veria carlarum foriws autpiuntur 
contra proferentem, 1037 
verha ehattarun fortius atctpinunlnr 
contra proferentem, 49, 54 

Maximum fce(s) 

(for) duplicate certificate of regis 
(ration 358 

(for) duplicate licence, 353 
(for) licence of insurance agent, 
351 

(for) registration of agents, 357 
(for) renewal of agent’s licence, 352 
(for) renewal of regisiraijon, 358 

Maximum limit 

(on) commission, 333 

(on) payment of commission, 335 

Meamogs 

see Maxims 
see Words and phrases 
Measure 

of insurable value m marine 
insurance 793 
Pleasure of ludeznoity 

apportionment of valuation, 893 
customary deductions, 889 


defined, 886 

extent of liability of insurer, 886 
cenerai average contribution, 
894 

neneral provisions as to, 896 
liability to third party, 895 
meaning of, 887 
partial loss of freight 890 
partial loss of goods, 891 
partial loss of ship, 887, 888 
salvage charges, 894 
ship neither repaired nor sold, 
88b 

ship partially repaired, 889 
ship repaired, 889 
ship sold m damaged condition, 
889 

total los<, 887 

Measure of in&urable value 

'as the commencement of ri*h 
nieanmg of, 795 
freight, 793, 795 
goods, 793, 795 
merchandise, 793, 795 
'outfit' meaning of, 795 
prime cost*, meaning of, 795 
ship 703, 795 

ship driven by power, 795 
ship encaged m special 
795 . 

steamship owned by assure > 
795 


Measure of punishment 
(forj contraventions, 603 
misapplication of property, 0 
(for) unlawful insurance business 

wrongful obiaiumcnt of property* 


wrongful retention of property, 
608 


Medical aetendaot 

answering questions to obhg^tio 
of 389 


Medical examsner 


agent if includes 13 
Medical questions 


(in) life insurance 
wrong answers to, 


,46 

effect, 393 
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Medical report 
importance of, 288 

inaccuricics in, cfTect, 383, 389 
mislaicmcnls m, avoidance of 
policy for, 388 
object of, 389 
rcquirctncnls about, S89 
supply of copy of, 429 

Meeting 


McrcUaudise 

insurable value of, 793 
Merits o£ claim 

jurisdiction, if determined by, 402 
Minimum strength 

of policy-holder directors, 415 
Minimum surrender values 


set General meeting 
st$ Joint meeting 
iti ■statutory meeting 

Meeting o£ creditors 
of Provident Society, 569 
Members 

Associate members 
(of) Insurance association, 485 
(of) General councils, 504 

Member of company 

application for restoration by, 
60B 

bearer of share warrant, if 18 , 186 

meaning of, 186 

(and) shareholder, distinguished, 
186 

Members of pubirc 
right to copies, 189 
Members* register 

(ofl insurance association, 487 
maintenance of, requirements 
about, 104 
particulars for, IU4 
(of) Provident Society, 535 
rectification of, power of court for, 
205 

Memorandum 

«« Subscribers of memorandum 
alteration of, mode of, Il3, ll4 
equitable assignment by, 301 
function of, 116 

(of) guarantee company what 
provides, 115 
scope of, U6 

Memorandum of Association 

copy of supply of, 189 
policy holder, light to copy of, 
189, 191 ^ 


form of, 680 
Vlinor 

nomination of. appointment of 
guardian of, 314 

nominee of polic>, if may be, 
320 

Minor nominee 
payment to, 712 
Minority 

disqualification of agent. 
reRistration as agent, if disqualt- 

fied by, 357 
Minute book 

bound boob, if nmst be. 188 
consecutive numbering ol pages 

of 189 , , 

initials on every page of. if nects 

loS’eaf book, if may be, 188 
Minute of general meeting 
contents of, 187 

rirnr«fa'pLm™a.ar. if 

a„S£oVofL"panyof. 186 
MisappUcation of property 
penalty for. 607 
restoration, _ 

restoration on, oOO 

Misappropriation 

coav.ct.on of agent for, effect, 

colvluon of. If disqualifies for 
registration, 

MisccUanaoua insurance 

fice insurance, if excluded from. 
JLlmsuraace. If includes, 56 
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Miscellaneous insurance—con</</ Misrepresentation— 


life msuratn-c, if excluded froini 
56 

marine insurance, if excluded 
from, 56 

Miscellaneous insurance business 

aciuar al report of, 162 
business included in, 56 
defined,9 

definition analysed, 56 
meaning of, 56 
returns of, 71 

Misconduct 
of auditor, 158 
Misdescription 
(of) premises insured, effect, 40 
(of) premises insured, effect of, 
40 

Misfeasance 

meaning of, 614 
restoration, 612 
restoration on, 608 

Misfortunes 

it! Losses and misfortunes 
Misleading statements 

(m) context effect, 351 
(in) iorm, clfect 351 

Misrepresentation 


(of) expectation, 807 
fraud, disluiijUishcd from, 391 
(of) information, 80? 
insistrncc on representation, 391 
intention to deceive, if absent in, 
391 

means of discovery of truth, ctfcct 
on,391 

meaning, of, 29 », 805 

(by) positive assertion, 3^0, 806 

positive assertion, when is, 391 
registration of agent, how affected 
by, 357 

re-insurancc, how alfcctcd by, 597 
rescission of contract, 393 
test of, 391 

Missing sbip 

actual total loss, if permitted, 870 
reasonable lime, how dctcrmiucd 

870 

war risk policy, 870 
Misstatements 

avoidance of life policy for, 383 
(in) declaration from, avoidance 
of policy for, 288 . 

(in) medical report, avoidance or 
pol'cy for 288 , 

(m) motor insurance proposal, 
clfect, «03 -j., 

policy, when unq^ucsiionablc, 

(m) proposal form, avoidance oi 
policy for, 288 


affirmance on contract by insis¬ 
tence on representation, 391 
assignment of policy Jiow aflcctcd 
by, 296 

avoidance of contract, 39i 
avoidance of life policy on ground 
of, 281 

(of) b*b^f, 807 

(by) brcai.h of duty, 390, 806 

breach of duty when is, 390 

(by) causing mistake, 390 806 

concealment of material fact, 807 

contract how atTected by, 806 

course open on, 39 1 

defenc" of, 391 

defined 390 806 

disqualification of agent 353 

clfect of, 389, 391 

elTecc on life insurance contract 
389 


Mistake 

m Causing of mistake 

JM Mutual mistake 

iit Rectification of mistake 


Mixed policy 


meaning, 52 

Mixed questions of law and fact 
determination of juiisdiction o, 
404 

Mixed sea and land risks 


manne policy 774 
Vfodifications 
(in) Insurance Act as 

Life Insurance Corporauon lOJ^^ 

notification G S R 734, 

1041 
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tiohammcdans 


Motor insurance—ConfW 


f« Hanafi, Kw 
ftt Shia lavv 
heirs of, 325 

intestate succession of, 323 
sects of, 323 

Mohammedan law 


conditional gift, if valid, 307 
Money 

ite Passage money 
«« Policy money 
goods, 931 

movable if covers, 770 
Money lending business 
banking, if includes, 26 
Moral hazard 

facts aiTecimg, if material, 393 
Mortgage 
defined, 293 

(for) less estate, if incumbrance, 
214 

transfer of policy by, 293 
Mortgage in fee 
incumbrance, if includes, 214 
Mortgaged property 

insurable interest of mortgagee 
in, 35 

Mortgagee 

insurable interest of, 789 
Mortgagor 

insurable interest of, 35 789 
Motion 

'^solution, if akin to, 114 
Motive 


in exercise of votina right, if 
raatenal, 103 
Motor insurance 

change of ovinersbip. etfcct. 59 
“inpuUion of, 57 
oonsirucuon of clauses in, 58 
cy ruction of policy of, 58 
j^coverage policy, meaning of, 

uSm agreement, 60 

‘opsmg of policy, 60 * 

‘wbility insurance, ,f includes, 56 


limns of liability, 57 
nature of, 57 

no claims bonus clause 60 
principles applii-able, 58 
principles of, 58 

property insurance, if includes, 56 
requircmcnis of \ obey, 57 
what includes, 57 
Motor insurance proposal 
misstatements in, effect, 393 
Motor Vehicles Act 

S 94, insurance policy, 57 
b 95, limits of liability m motor 
insurance, 57 

S 95, requirements of insurance 
policy, 57 

Movables 

charge of clear indication of, 214 

defined, 770 

documents, if arc, 770 

money, if is, 770 

ship, if IS, 770 

valuable security, if is, 770 

Movable property 

msurance association if may have, 
485 . j , 

sale by liquidator of Provident 
Society, 566 

Multi-purpose insurance 
form of life insurance, 44 
Mutilation 

ol certificate of registration, 358 
Mutilation of licence 

duplicate, if issued on, 353 
Mutual agreement 

import in life insurance, 42 
Mutual associations 
classified, 581 


Mutual company 

conversion of public company 

into, procedure for, 

Mutual Insurance Company^ 
applicntion of provisions to, 585 
aaignces, if may be memben of, 
5W 
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Mutual Insurance Company-^coacld Nature of contract 


association of mutual m%UTeTs> 
58 i 

(as) cc-operative enterprise, 582 
creaUuixof, 582 

defined, 530 / 

deposit by, 586 
essential features of, 582 
joint stock company, distinguish¬ 
ed from, 582 
meaning of, 91 
partnership, if may be, 581 
republication of dov-umcnis and 
notices of, 569 
supply of copies, 591 
iransfcrets, if may be members 
of. 589 
ivhat IS, 58i 
viotkvag capital of, 586 

Mutual lasuraoce Society 

(of) Government servants, exemp¬ 
tion of, 646 

(of) Railway servants, exemption 
of, 646 

Mutual mistake 

assignment of policy, how affected 
b), 296 
Name 

itt Change of name 
it* Deceptively similar name 
it* Identical name 
(of) Provident Society, rcsuiclion 
on, 528 

Name of insurer 

appeal against direction of, 94 
ttUtiction ofi 91 
Named policy 

marine policy, 821 
meaning of 821 
object of, 821 
Naiioualily 

warrant) of, 836 
Native Cliristians 
succcsiioa of, 324 
Natural justice 

CotiiroUer if to adhere to, 414 
Nature of claim 

lunitation on junsdtcuon, 102 


of re-insurance, 595 
Nature of defence 


jurisdiction, if determined by, 40^^ 
Nature of interest 

insurable interest, if requires con 
sideraiion of, 35 

Navigation 


ft* Inland navigation 
Negligence 

relief against liability for, 623 
Negotiatson 

Preliminary negotiation 
(.for) marine insurance material 
representations m» 80f 
Net premium 
defined, 670 
Neutral adventure 


marine insurance on, 843 
Neutrality 

se* Warranty of neutrality 
warranty of, 835 
No cousideration 

assignment or transfer of policy 
for, 292 


lominal amount 
of share capital, mode of F*) 
ment of, lui 
[ommal capital 
capita), if includes, 95 

[ommal consideration 
assignment or transfer of fohey 

for, 293 

omlnatiou 

absence of nonce of vanccllaiio® 
or change of, clTcct, 315 . 

applicability of S 6 of < 

Womtn’s I’ropctty Act c'J'"’ A 
automatic canccllaiion o* * 

cancellation of 315 
chaoic of 315 

fof) children, 315 ,( 

communication to iniurrr, 
oeCMjary, 314 
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Nommation—conc/(i 

conditions for efficacy of, 314 
discretion of policy holder, 320 
(by) endorsement, 316 
endorsement, if mode of, 314 
(to) insurer m consideration of 
loan, eifect of, 315 
legal rights conferred by, 317 
(ol) life policies of Provident So* 
ticty, 579 

(and) Married \Vomen*3 Property 
Act, 328 

maturity m lifetime of insured, 
effect, 315 

(of) minor, appointment of guar 
dian of, 314 

(of) minor, if permitted, 320 
modes of, 314, 316 
modes of effecung of, 321 * 
non applicability of provision 
about, 317 

notice of cancellation or change 
of,,3l5 
object of, 316 
(by) policy holder, 172 
proper time for, 314 
registration of, necessity of, 314 
right of, 314 

scope of provision about, 316 
(of) successor in office, if permit* 
ted, 250 

(in) text of policy, 316 

Validity of, if question of law, 404 

(of) wife, 315 

written acknowledgment of notice 
of, 321 

written acknowledgment of rcgis 
tration of, 315 __ 

Nomination of policy 
death ot nominee, effect, 315 
declaration of trust by, effect, 319 
survival of nominee on matunty 
ol policy, 315 
Nominee 

service of notice to, 631 
Nommee ot delm^uent 
meaning of. 618 
Nottmee of policy 

aisUKd as agent of. 319 
taih before maturity of policyl 
'ffnet. 315 1 e I 

156 


Nominee of policy —eoncld 


declaration of trust by nomination, 
effect of, 319 
legal position of» 317 
legal position of, illustrated, 320 
legal remedies, when has (English 
law), 319 

maturity in lifetime of insured, 
effeu on rights of, 315 
meaning of, 317 
minor, if may be, 320 
remedies of, 318 
rights prior to the Act, 319 
survival on maturity of policy, 315 
trustee, if is, 318 

under hnendly Societies Act, S 56, 
(English), 319 

under Mamed Women s Property 
Act, S U (English), 319 
versus Legal representative, 317, 
318 


Non acceptance 

of nonce of abandonment, 878 
Non acceptance of returns 
Controller’s power of, 195 


,n approved securities 

invcstuient of controlled fund m. 

when permitted, 224 
m disclosures 

avoidance of life policy on ground 

of, 389 

burden of proof of, 39/ 
effect on life insurance contract, 
(of/^facts tending to dimmish 
Bnabty^oflifc policy, how affected 
uMcofm-rer effect 390 

lack of knowledge, 
re-insurance. how „ 

waiver of information by insurer, 
effect, 390 

[on forfeiture clause 
automatic application of snrender 
value, 638 
meaning of, o30 
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Non-forfcttuirc clause—«ontW 

scheme of claims concession! 
638 

Non matevial facts 

and material facts, border line 
between, 392 

Non cst factnm 
policy, when is, 170 

Note 

see Cover note 
see Covering note 
see Request note 
see Take note 

NQtice(s) 

see Publication of documents 
see Special notice 
actual, 172 299 
(to) agent, effect, 299 
(to) ass gnec, how served, 631 
(of) assignment of policy, 172, 287 
(oO assignment or transfer of 
policy, 297 
binding, when is, 299 
breach olbce, meaning of, 298 
cancellauon or change of nomina* 
tion, if requires 315 
(of) change of principal office of 
Provident Society, 533 
conslructwe, 172, 299 
(of) deviation, 850 
(of) election of directors 693 
head office, if always registered 
office, 299 

(to) insurer how served, 631 
meaning of, 299 
(to) nominee, 631 
(to) policy-holder, how served, 
631 

(to) policy holders of pToposed 
amalgamation or transfer of 
business, 277 
Icf) policy values, 474^ 

'principal place ofbusincss', mean* 
mg of, 298 

(of) "provident Society, how sent, 
700 

(to’ Provident Society, how set 
ved, 631 
service of 630 

(to)uansfette, how served^ 631 


Notice of abandonment 

absence of necessity of, 878 
acceptance of abandontnetjt 871 
actual total loss, if needs* 868 
actual total loss, if requires, 870 
conclusive admission of habili 
by acceptance of, 876 
effect oft 876 

(ffects of acceptance of, 876, 878 
express acceptance of, 876 
failure to give, effect, 875 
form of, 877 

implied acceptance of, 876 
inquiry prior to, 876 
intention of unconditional aban 
donment 87b 

irrevocability of abandonment 
after acceptance of, 876 
mode of acceptance of abandon 
merit, 878 
necesviiy of, 875 
non acceptance of, 878 
oral, if may be, 876 
reasonable diligence in, 876 
refusal to accept abandonment by 
insurer, effect, 876 
Tc insurance, 598 
re insurance of nsk, effect, 876 
rights of assured after 877 

sufficiency cl, when conclusive,876 

terms of, 876 
uDcoodit onal, 876 
unnecessary, when is, 876 
waiver of, 876 
when gwen 877 
Written, if may be 876 
Notice of application 
to Controller, 619 
Notice of options 
necessity of 428 
stage for, 428 
Notice to insurer 

duty to Controller to issue, 193 
Notification 

of terms and condilion* 
reinsurance, S93 
Notification GSR 734 
text of, 1041 
Notified order 

defined (emergency provmon*)* 

1024 
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vation 

tvidcnce of, 285 
j^canmg of, 285 
Provision m policy for, 286 
latuiory, 286 

vas actus latcrvcnius 

ipplitd, 662 
;oaversc of, 862 
mber 

'f policy-holder directors, 415 
mber of members 

eduction m, winding up on, 448 
tb 


lamination on, power of, C82 
jects and reasons 
ODsiruction by reference to, 3 

ligation 

" Ittiphed obligation 

ligations of insurer 

icinowledgment of notice . 
nommauon, 321 

of registtatio 
ot nomination, 315 

'' 159 "“' ^oport and abstrac 

‘SHr: 2^’'"’""““" P^" 

nnual accounts, 151 

ofcontrolf 

lUdit, 154 

San”'"'?"™ accounts, 153 
“'unce sheet, 151 

Ve™ inamtcnance ol 

f 6 ,'"''"‘' 8 a»on, defray 

^sion"oV‘!l'?“''^®''^'"'^“‘’ submia 
oOfor^ „ of, 341 

;'neial'®“ 

'opv ’“!>o«ssion o 

nvcsiL * “"ootes of, 186 
“Passets, 205 

moS^POs ”’"’ ““'•or.sei 

naxunum rafM r 

^ (Adhered to, %o 

register, maintenance of, 1 ' 


Obli2;atio0 of insurer—cone/rf 

printed or certified copies of 
accounts, etc , supply of, 191 
production of books and accounts 
at investigation, 260 
profit and loss accounts, 151 
publication of return m authorised 
form only, 202 

registration of nomination, 315 
report on affairs, submission of, 
185 

reporting alterations in particulars 
for registration, 203 
return of investment of assets, 228 
return of investment of controlled 
fund. 224 

returns of remuneration, 254 
returns, submission of, 173 

Observance of warranty 

American law about, 335 
ill effects of, 385 

Occasion! s) 

tc$ Ceremonial occasion 
st« Religious occasion 
s{$ Social occasions 

Occupation 

material fact m life insurance, 48 
OfTence 

conviction for, when disqualifies 
agent, 353 

conviction of, if disqualifies for 
registration, 557 

OSences and penalties 

acceptance of rebate, 350 
acting as agent without licence, 

357 

allowance of rebate, 350 

continuing default, 601 
contraventions, 601 
contraventions by Provident 
Society, 601 

contraventions of emergency pro¬ 
visions, 1035 

employment of unlicensed agents, 

357 

employment of unregistered agent, 

358 

failure to give information to 
Administrator, 442 
fake statement in documents, 60o 
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Offences and penalties—wnc/rf 

"“SfcTeor of 

offer of rebate, 350 
Provident Society doing in-gal 
insurance business, 603^ ^ 

taking out policy with insurer 
doing unlawful business, 603 
un aiNful insurance business, 603 
Mhcemed agrntj, acting by, 

"'"^^'53'* “PP®'"*'"'"' 

unregistered agents, 358 

™rom'Adm,nmratnr«6^'®'“'" 

wrongful withhnldingof property 
Of insurer, 607 ^ ^ 

Offer 


Proposal 

""by," 3 ^ 87 °°""“"’ 'f ““tituted 
Offer and acceptance 


insurance contract. ,f requires. 

Offer and rebate 

penalty for, 350 
prohibition of, 349 
0£5ce(s) t 


Officer—MneW 

disqualified for policyholders 
directorship, 415 
manager, if is, 30 
managing agent, if is, 30 
meaning of, 30 

secretaries and treasurers, if are, SO 
secretaries, jf are, 30 
^hat includes, 239, 615 
Officers of company 
contravention by penalty for, 601 
Officer{a) of insurer 

inisapphcation of property by, 
penalty for, 607 
restoration, liability for, 6]2 
wrongful obfainrocct of property 
by, penaltyfor, 607 
wrongful withholding of property 
by, penalty for, 607 

Officers* register 
of Provident bociciy, 535 
Official Gazette 

publication of prohibitory order 
m, 441 

Official liquidator 
winding up petition by, 452 
Official seal 


Jee Agency office 
itt Branch olficc 
St! Head office 
«« Successor ;n office 
*«» Term of office 
assignment of, .f permitted, 251 
compensation for loss of 251 
^on^Ldc Insurance Corporate 

Office of Director 


period of, 696 
vacancies how filled, t96 
Officer 


SIS Common officer 
Principal officer 
if Whole lime ofl ccr 
auditor if and wl tn j 
defined, 8, 615 
director, if is, 3o 


30 


of Life Insurance Corporation, 
981 

Old age 

relief during, 512 
Old companies 
deposit by, 127 
Old Peoples s Home Society 
registration of, 512 

Omma rite acta praesumuntur 
rppjied to minutes of proceeding, 

187 

Omission 

in subsequent declaration, hoW 
dealr, 819 

Ontario fasurance Act 
finality of life policy, 385 
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Onus of proof 

(of) avoidance of policy, S97 
(of) cause of loss,*,865 
false statement, S97 
fraud, S97 

fraudulent statement, S97 
knowledge of materiality of state^ 

merit, S97 

materiality of fact, 597 
non disclosures, 397 
restoration, 612, 618 
(oO^special knowledge, ^98 
(of) seaworthiness, 840 
suppression of facts, 397 
untrue information, 397 

Open policy 

defined, 819 
(ol) fire insurance, 32 
meaning of, 52 
Operative clause 
meaning of, 813 
Operative words 
policy, if contains, 170 
Opportunity of hearing 

Controller’s duty to alTord. 435 
duty of Controller to afford, 198 
(in) restoration, 613 
(m) resioration application, 611 
Opportunity to parties 
petty claims, disposal of, 413 
Options 

m Notice of options 
notice of, when given, 428 
Optionlclause 
effect of, 38 
(in) fire insurance, 38 
reason {for exercise of, if neces¬ 
sary, 38 

reciprocal rights by, 38 
wide use of, 38 

Option of claimant 


Oral examination 

Controller’s power of, 194 
Oral notice 

of abandonment, 876 


Order 

set Prohibitory order 
authentication of, 629 
Order in insolvency 
appeal from, 625 
Order in winding up 
appeal from, 625 
Ordinary residence 
meaning of, 98U 
Origin 

of life insurance, 42 
Original assured 

tc msurance, if gives interest to, 

596 

Original insurance 

liability ol accepting company to. 

when IS, 596 .g- 

liability of ceding 
(and) re-insurance, differences oet 

{and'it insurance, if distinct con- 
(an”)''*’re insurance similarities 

va^ror.nteJmsof.elTcc. on re 
insurance, 597 
Original licence 

destruction of- "bat then, 353 

loss of, ,i.pn 353 

mutilation of, what then, 353 

Original policy 

conversion into paid-up policy- 4 
Original re-insurance 


to refer p tty claim to Control¬ 
ler, 4l3 
Or other* 

ejusdem gsnerts rule, if applies 
to, 54 

Oral acknowledgment 

Wmten acknowledgment 


Ornaments 

goods, 931 
Other insurance 

on heavy load, suppression 

of, 3*^5 

Ouster jurisdiction 
consent, if docs, 402 


of fact 



Outfit 

«peuses 
'“Ifndar ye,^. 

‘•^Pitaiised exn,.’ of. 340 

«"lroI on, 342 

mean 

°'>'4a.'o„?"/"^'-342 

raising of, 620 

0‘’«tasu„„^_, 

of, 598 

^acts about nt,. 

“"'■rngof 598“^'°' 393 

P'^emtum 916 

''epinsurance by rf . 

Pance ^ **<»ubIo laso- 


^“■■'-Pl.old.ng 

'’""'“P.naueauce 

"'"’ers.on of 

A% Po'.c, 

of, 43 

“P policy 

“PP'4a''b“&;«‘4 6?"" 

f^of) Jess lAan'^^'V®' 633 

'>«--c,SLo 


“Mmng of, 825 
Owner 

«« Truo^"^'”"* “wner 
™= oivner 
OivnersJtip 

'osurablc ,„„ 

to, 35 ""™'. -f restccted 

Pa.7 o'’’ 693 

up capital 

°or!"lu,f‘’‘’’ ■oturer, alJoea,. 
tluposm, of “P 

'TS‘''"-«o”^-«;^-444,.ea, 

‘>n, rifhf r ‘^"catio/j 

“"O,c°.o, 8"^'''“'*^ .fpi„. 


n-* * 1 jfp, 

““"'P6"rt“r„'?‘-"»'='.634 

up cum ■"’“"“Soj; 


635 


3u44"„d®°'-®33 

"‘'"''“'“0,633 

*^“'‘“'uusee„el,.„ 

“PPrCd'seo^"- '"'9 

•&r •=S'S:."; 5 ,“ 


*’uf»iaii,en, 

*’ars4c”s* '’'6>rc/Houscs of, 

="«e„.on„,5 

to, 

f^olob^cy'T “6 -63 
■uau^aLo"'"'""' 

-'^S'ae'a'SLV/iJs, 


640 
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Partial loss—conci</ 
defined, 867 

general average loss, 882 
mcapabiiuy ot identification, loss 
due toj 867 

(in) inanne insurance, 55 
particular average losa, 880 
particular charges, what arc, 880, 
881 

salvage charges, defined, 881 
(and) valued policy, 817 
Partial loss of freight 
indemnity for, 8£0 
Partial loss of goods 
‘damaged value*, defined, 892 
‘gross proceeds*, defined, 091 
gross value’, defined, 891 
mdemniij for, 888, 891 
‘bound value’, defined, 892 
Partial loss of ship 
measure of indemnity in, 887, 888 
Partial winding up 
confirmation of scheme for, 473 
requisites of, 472 
schemes for, 470 

surplus as ets, application of, 473 
valuation of habihlies, 473 
Participation in profits 
paid up policy, if pcrnutled, 633 
Particulars 

Additional particularr 
set Special particulars 
Particular average loss 
defined, 880 

(and) general average loss differ 
cnee between, 884 
meaning of, 881 
Particular charges 
defined, 880, 881 
Parties 

to petty claim, 414 
Partly paid up shares 

investment in, when approved, 225 
Partner 

conttavenuon by, penalty for, 601 
defined, 26 

(and) shareholder of company, 
positions compared, 23 


Partnership 

association of mutual insurer, if 
IS. 581 
defined, 26 
elements of, 26 

(as) insurance business, nature of 
business permitted, 352 
licensing as insurance agent, 352 
mutual insurance company, if may 
be, 581 

service of prohibitory order on, 441 
(as) unlicensed agent, penalty 
for, 353 

Partnership Act 

Act 9 of 1932, 25 
firm, defined, 26 
firm, how determined, 2b 
partnership, defined, 26 
S 6, effect of, 26 
Part time officer 
appointment of, 259 
Part voyage 
illegality of, 843 
Passage money 
freight, if includes, 770 
Past Director(s) 

liability for restoration, 609 
restoration, liability for, 612 
Paymentfs) 

#x gratia, power of, 173 
(of) first premium, if necessary for 
insurance contract, 387 
from deposits, 688 
(to) minor nominee, 712 
(by) Provident Society 508 
Payment by instalments 

Provident Society, if may effect, 509 
Payment m Court 
adequate reason, 409 
adequate reason for, 405 
adequate reason, what is, 409 
adverse claims, 408 
<,i}idavic for, 405 
application for, 410 
ascertained claimant, 412 
bars to application for, 410, 411 
conflicting claims, 405, 408 
costs of proceedings, 4U 
disposal of application, 412 
effect of, 4i0 
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Payment in Court— 


Payment of premium 


forum for, 40J 
grounds for, 405 

insurer’s duty after applying for, 
411 

interest payment of, 412 
leave for, grant of, 411 
leave for, if necessary, 405 
non entertainment of application, 
410 

object of, 407 
procedure for, 405, 410 
procedure on application, 410 
proof of title, insufficiency of, 405, 
408 

protection if insurer, 407 
receipt for, elfcct of, 405 
receipt for, value of^ 410 
restriction as to time, 405 
saiisfactoiy discharge by, 4l0 
satisfactory discharge, impossibi¬ 
lity of, 405 

scope of provision, 407 
verification of application for, 
40o 

Payment of commission 

contracts saved from prohibition 
of, 235 

expenses of management, if in¬ 
cludes, 312 

limit on expenditure on, 335 
prohibition rf, 329 
restriction on, 329 

Payment of debt 

inability of nhat consiilutcj, 449 
inability of when deemed, 4-19 
inability of winding up on, 4J8 


contract of insurance, if rcauircj, 
859 

issue of marine policy, if condi 
tioncd on, 858 
(ofl life insurance, 49 
(for) marine policy, 858 

Payment of rebate 

penalty for, 350 
prohibition of, 349 

Pecuniary jurisdiction 

consent, if confers, 402 
limitation on jurisdiction, 402 
nature of claim, if detcrmint-S, 40* 

Pen must go with mmd 

rule of, ^97 
Penalty 

in renewal of registration case, 
appeal from, 86 
Penalty fees 

(for) application for renewal of 
registration, 338 

(for) renewal of apcni’s licence, 
352 ^ 

Pensioners 

itt Government pensioners 
People 

meaning of, 928 
People’s insurance 
ftf Industrial insurance 
nhat IS, 61 
Perils 


Payment of fees 
mode of O'j'J 
Payment of interest 

on deposited amount, 412 
Payment of policy money 

}j-ncral ruin for, 322 
(to) heirs 32J 

(t>) Icf^al representative, 334 
t<rio IS entiiied 322 
(lol poliuyholder 32o 
(to) succession certificate holder, 
^ 525 


ut Maritime perils 
Perils excepted 

loss wuhin exclusion of, C6U 
Perils of river 
what are, 775 


Perils of seas 


loss due to 53 
meaning of. 53, 928 

Period 


Jtt Inler-valuatiofi pcr^-l . 
(for) final ty of hfc - 
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Period of limitatioa 

(fon appeal, 62') 

(for) avoidane-c of life pohoN, 383 
first appc'il, 626 
rciurns, filing of, 175 
s cond appeal, 626 

Period of office 
of director, 696 
Periodical inquiry 

of aifairs of Provident hocicty, 
*>52 

Periodical returns 
Provident Society, if to file, 526 
Periodical sharing 
of surrender value, 636 
Permission 

paymeut m Court, if requires, 405 
Perpetual succession 
Insurance Association, if has, 485 
Person 

defined, 21 

(as) managm, agent, if may be, 8 
Personal actions 

cause of action, if deiernimcs 
forum of, 402 

forum of, how determined, 402 
meaning of, 402 

residence of defendant, if deter 
mines forum of, 402 
Personal contract 
fire policy, if 13 , 308 
Personal jurisdiction 
consent, if confers, 402 
limitation on, 402 
nature of claim, if determines, 402 
Personal representative 

Administrator, if is, 325 
executor, if is, 325 
Personal voting 
for election of director, 695 
157 


Personality 

tee Legal personality 
Petitions 

u* Applications 
tu Writ petition 

(for) winding up of secondary 
company, who may file, 469 
(for) winding up, who may file, 451 

Petition for liquidation 
forum of, 453 
Petty claims 

see Disposal of petty claims 
amount of, 412 

appeal from decision in, if permit 
ted. 413 

bonus, exclusion from amount 
of, 412 

decision of, 413 
disposal of, 413 
execution of dcci>ion 413 
fees of Controller m reference 
proceedings, 413 
finality of decision of, 413 
further enquiries, 413 
guaranteed bonus, if included, 412 
guaranteed profit, if included, 412 
opportunity to parties, necessity 
of, 413 

parties to, 414 

profit, exclusion from amount of, 
412 

reference to Controller, 4l3 
summary disposal of, mode of, 
412 

valuation, 412 
when deemed, 412 

Phrases 

see Maxims 

set Words and phrases 

Physical hazard 

facts affecting, if material, 393 
Physical possession 
pledge, if requires, 215 

Pirates 

meaning of, 928 
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Place 


Policy —ccrtd 


of iranjacnoa of busmcsi, 712 
Place of business 

age my office, 101 
brancli office, 103 
dcicrniui luon of, 102 
Ijcdcl olfice, 103 

(of) incorporalcii company, lOi 
sub agency, 404 

transf-r of, Jf transfer junsdicuon 
403 

Place of death 

came of action, if aifordrd by, 
401 

Place of suit 
st« Foruro of suit 
Plaint 

allegations in, if determine juris* 
diction, 102 

grounds in, if cause of acti 
403 

Plea of illegality 
tuo milu railing b/ court, 013 
Pledge 

actual delivery of possession, 215 
bailment of goods, if is, 215 
completion of, 2l5 
constructive delivery of possession, 
215 

defined, 215 

hypothecation, if synonymous to, 
215 

juridical possession, if needed for, 
215 

lien, distinguished from, 215 
time for delivery of possession, 
215 

transfer of possession, if necessary, 
215 

Policies register 

contents of, 167, 16g, 169 
obligation to maintain, 167, 168 
(of) Provident Society 535 
statutory obligation, 168 
Policy 

see Assignment of policy 
see Avoidance of life policy 
see Avoidance of policy 
see Cargo policy 


see Delivery of policy 
see Fmaluy of life policy 
see Fire policy 
set I led policy 
set rioiting policy 
ttt f rcight policy 
set Ocnrral policy 
tee He id policy 
set 1 apsed policy 
set I ifc insurance policy 
set Life policy 
set Marine policy 
Sit Matured policies 
sit \fatuniy of policy 
set Named policy 
stt rsommation 
stt Open policy 
stt He insurance policy 
stt Time policy 
stt Unvalued policy 
stt Valued policy 
stt Vessel policy 
see Viuauon of policy 
stt Voidability of policy 
stt Voyage and time policy 
stt VoyagC'^MiTj time policy 
stt Voyage policy 
amount payable under, 89 
annuities secured by, mmnnuni 
limit of, 88 

assignability of, if question of law, 

405 

attestation clause, 813 
benefit of doubtful words, when 
to eO, 170 

benefits secured by, mmimn 
limits of, 88 .Q 

character of the document, lo 
chose m-aclion, if covers, IV* 
•claim’, meaning of, 172 . 

commencement of operation » 

170 

component parts of, 813 , 

eansensus ad tdtm, if rcquir » 

^70 ^ r 170 

construction of mode ol, i/w 
‘date when policy was rtfectea, 
meaning of, 170 
deed of insurance, 811 
defined, 169 

defined (re insurance), 59^ 
deposit of, purposes of, 2y^ 
derivation of the word, 8U 
doubt in meaning 

words, how resolved, 17U 
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Policy—foncW 

effect of, what involves, 170 
exclusive record of insurance 
contract, 169 

(of) fire insurance, assignment ot, 
40 ^ f 

(oO fire insurance, function oi, 


PolicyKoldcr—roneW 

share qualification, if needed for 
being director, 417 
strcri,tli on board of directors, 
417 

winding up petition by, 453 

Policyholder-director 


general conditions, 170 
hb-ral construction of, 170 
mam parts of, 170 

matured, Nshen deemed, 210 

meaning of, 169, 811 

meaning of (rcr-insurance), 600 

non at lauuni, when is, 170 
operative ulausc, 813 
operative words ui, 170 
origin of the word, 169 
paid up, when deemed, 90 
•policy was affected’, meaning ot, 
170 

property, if covers, 171 
provisory clause, 813 
recital clause, 8l3 
recitals in, 170 
recitals in, if operate as, 170 
special particulars, 170 
testatum, 813 
time policy, B14 
transfer of, 171 

undisputable, when becomes, 83 
voyage-<inn time policy, 8l4 
voyage policy, 814 
Policy holder 

application for restoration by, 
608, 613 

assignee of, when is, 5 
defined, 5 

dchned (English Act), 63 
definition analysed, 63 
dcfiauion considered, 63 
directors amongst, 416 
fraudulent suppression of mate¬ 
rial facts, effect, 383 
interim bonus to, power to 
declare, 631 

intcrvaluaiion supplies, if reserv 
cd for, 427 
nomination by, 172 
payment of policy money to, 
c26 

qualifications for being director, 
415,418 

right to copies, 189 
service of notice to, 631 


acquisition of disqualification, 

effect, 415 

adioutncd meeting, if needs quo¬ 
rum, 420 

amount of policy qualification, 4:10 
application for election as, 420 
articles of association nolwith 
standing, 415 

assignee of policy, if eligible, 415 
assignment to person taking policy, 
if disqualification, 4l5 
ballot system of voting, 420 
casual vacancy, how filled, 42t 
cessation of, 415 

chairman’s powers during ciec- 
commumcauon of result of ballot, 

421 

composite insurance business 
company, if governed by rule of, 
‘*16 

conlenis of opplioation for 420 
Conlrolfcr s powi.r, 415, 419 
director’ defined, iU 
director, if disqualified to seek 
election for, 415 

director of sub.idiary company, 
if qualified for 
disqualifications of, 415, 418 
election of, 415 

employed ^disqualified, 415 

enforcement of provision about, 

419 e 

exemption of companies from, 

,e|aTrdrer.«Uf.=.i 41 / 

loss of qualification, 
roeeln-g for election of, 
number required, 41D 

.bout 

operation of provision about, 

petiod of enforcenicnt of Policy, 
Qualification based on, 415 
prmr notice of meeting tor election. 
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Pohcylioldcr dircctors~>con{(/ 

procedure of clccuoni }2Q 
provision for* 
proxy vows, 420 
qualifications of, HO 
qualifications for, H5 
quorum for meeting for election 
of, 420 

re election, U9 
re election as, 415 
result of ballot, announcement >f, 
120 

share qualification, if requisuc, 
417 

technical adviser, if disqualified, 
415 

votes, casting of, 120 
Policy of insurance 

iM burglary poUcy 
at Life policy 

breach of ■warranty if vniaics, Z\ 
construction of, 37 
tonttact of mdemnny, if ii, 
taking out with insurer doing un 
lawful butmess, penalty for. 
603 

incontestable, when becomes, 385 
Policy money 

claim for, who may lay. 317 
right to, if question of law, «i04 

Policy of re tnsuraace 

claim under, wnen found, 598 
forfeiture of, if permitted, 596 
mtcrpretation of clauses m, 597 
liability under, when arises, 598 
Policy of sea insurance 
defined, 811 
Policy register 

assignment of policy, 171 
cvidcnuaiy value of entries m, 
173 

nomination, 172 
Policy was effected* 
meaning of 170 
PoUcy values 
notice of, 474 
Fool 

re-insurancc by, 786 


Poo] re Insurance 


arrangement of, 5^6 
liability in, if aggregated, 596 
meaning of, 596 
premiums in, if aggregated, 
Port 


meaning of, 816 
Positive aisertion 


misrepresentation by 390, 806 
Positive representation 
alTirmative, 605 
promissory, 8J5 
rcprcscntaiiou, 605 
Possession 
set Judical po,session 
see vVronj^ful possession 
imurablc interest, if created by 
35 

pledge, if requires irtusferof, 2lo 
Post 

formation of coniratl by, '"07 
Postal life msuraoee policy 
assignmcni of. 51 
Postal service 


of prohibitory order, 441 
Powers 


see Discretionary powers 
see hfandatorj powers 
(of) Custodian, 1033 

Powers of Adinioistrator 


alicndance of witnesses erforwc 

ment of, 439 

cancellation of contracis, 437,444 
evidence on affidavits reception 

of, 439 

information , requiring of 439, 
442 

production of documents, icquir 
mg of, 4 9 

prohibitory order, issue of 438 
Variation of contracts, 444 
Powers of Central Government 


declaration of approved invest 
nienls, 228 , 

excropnon from provisions about 
approved investments, 225 
higher rate of commission to prm 
cipal agent, 340 
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Prehmmary negotiation 
proposal* if IS, 387 
Precarious interest 
insurable interest, if mLludcs, 35 
Preference share capital 
issue of, 102 
Prejudicial existence 
winding up m case of, 449 
Premises 

see Furnished premises 
landlord’s interest in rent, if insur¬ 
able, 35 

tenant’s interest m enjoyment of, 
if insurable, 35 
Premiums 

see Bases of premiums 
see 1 irst premium 
see Net premium 
see Return of premium 
actuarial report on basis of, 341 
defined, 839 
Premium register 
of Provident Society, 535 
Premium term 
defined, 670 

Preparation of actuarial abstract 
regulations for preparation of, 
669 

Preparation of balance sheet 
rcj^ulaiion for, 649 

Preparation of business statement 
regulations for, 681 
Preparation of profit and loss 
account 

regulations for, 658 
Preparation of revenue account 
form of, 6C0 

Prepayment of premium 

insurance contract, if rratnrrd. 
170 

Prescribed 
defined 9 
Prescribed forms 
see Forms 
what are, 714 


Preservation of property 
interest in, if insurable interest, 35 
Presumption 

(of) actual total los«, when raised, 
870 

(on) disappearance or loss or pro¬ 
perty, 609 

genuineness of documents, 201 
(of) property of delinquent, 610 
‘shall presume*, meaning of, 201 
Preventive relief 
injunction, 401 
Previous history 

matrrial fact m life insurance, 46 
Prima facie surplus 
meaning of, 463 
Primary evidence 
meaning of, 200 
Prime cost 
meaning of, 795 
Principal agents 
see Registration of agents 
appeal by, 703 

application for registration, neccs 
sity of, 357 

breach of trust, effect of conviction 
of, 357 

cheating, effect of conviction of, 

357 

commission payable on general 
policy to, 339 

contravention by, penalty for, fOl 
conviction of offence, if disquab 
fies 357 

defined,9 

dishonesty, effect, 357 
disqualifications for, 357 
employment of, regulation of, 
fee for licensing of, 698 
fee for registration of, 357 ^ 

forgery, effect of conviction of, 
fraud, effect, 357 
issue of certificate to, 698 
maximum commission payaolc 

to, 329 f 

maximum fee for registration o » 

357 

minority, if disqualifies, 357 ^ 

misappropriation, effect of conviv 

tion of, 357 

misrepresentation effect, 357 
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Principal agents—cowW 

penalty for watt ofrej,istraiion> 

358 

registration of, 57 
registration of, necessity of, 357^ 
remuneration by comniission, 329 
renewal commission, '>29, 332 
unsound mind, if disqualifies, 257 

Principal 

ite Dividing principle 
Principal office 

(of) Provident Society, j 33 
service of principal order on, 441 

Principal place of business 

branch office, if may be, 298 
domicile of trading company, 298 
head office, if may be registered 
office, 299 
meaning of, 298 

registered office, if always head 
office, 299 

residence of trading company, 928 
service of prohibitory order on, 
441 

Printed copy 

of annual accounts, supply of, 
189 

Printed words 
construction of, 823 
(and) written words, conflict bet¬ 
ween, 823 

(and) wntten words, which pre 
ferred, 54 
Priority 

decision by liquidator of Provident 
Society, 565 
Priority of claims 

(on) assignment or transfer of 
policy, 299 

determination on assignment, 301 
interpleader, when necessary, C03 
P^y^ent of policy money m Court, 

Priority of debts 

iQ ! quidaUoo of Provident So¬ 
ciety, 575 
Private company 
olau fied as (hnglish law), 70 
otflncd, 9, 24 


Private conipany—tonc/if 


incorporation of, 102 
minimum strength of membership 

of, 448 

purposes served by, 70 
reduction in members of, cltcct, 
448 

sale by liquidation of Provident 
Socu ty, 566 

Private documents 
meaning of, 201 
Privilege 

see Exclusive privilege 
Probable insolvency 

of Provident Society, effect, 517 
Procedural matters 

alteration or n-e^oranduni.ll-. 

amalitaination of business, 207 

conversion of public company m 
mutual company, 112 

nomination by holder of life po¬ 
licy, 314 

refund of deposits, l-b 
transfer of business, 267 
Procedure 

K» Pracucc and P"’''‘J,“''‘gni 
(of) Advisory Committee, but 

Proceeds 

see Gross value 
Proceedings 

j« Costs of P'ocecdings 
H« Institution of proccediDgs 
lit Judicial proceedings 
K* Legal proceedings 
institution by Custodian, lOaS 

Process 

manner of, service of. 631 
service of, mode of, oat 
Procurement of busincsr 

commission for, prohibition of, 

329 '■^1 '"5'’ 

licence for, if *^®^®****7* * 

Se for. if permitted. ,^9 
Production of documenu 

Adm.mstrator-s pouer to requue. 

eomluUoubyliqudatorofProvt. 

dent Socici), 
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Profits 


Prohibitory order—«on<W 


set Expected profits 

set Loss of profits insurance 

set Share m profit 

petty claim, if excludes. 412 

Profit and loss account 

see Annual accounts 
audit of. 154 
authentication of. 153 
certified or pnnted copy of. supply 
of, 189 
form of, 659 
preparation of, l 46, 151 
regulations for preparation of, 658 

Profit and loss appropriation 
account 

audit of, 154 
form of, 660 

Profits from controlled business 
meaning of, 9o7 
Profits from other business 
meaning of, 953 
Prohibited loan 

by Provident Society, repayment 
of, 547 
Prohibitions 

acceptance of rebates, 349 
allowing of rebates, 349 
rebate permuted m published 
prospectus, il covered for, 349 
Prohibition of rebate 

personalty for non compliance, 351 
rule about, 349 
Prohibitory order 

(of) Administrator, 438 
appeal from, 440, 441 
corporation, mode of service on, 

441 

disposal of property, 442 
duration of, 441 

failure of service in authorised 
modes, effect, 442 
firm, mode of service on, 441 
individual how served, 441 
issue of, 438 
postal service of, 441 
publication in offiiyal Gazette, 441 
requiring mformationL-pnwcr of, 

442 


service of, modes of, 441 
transfer of property, 442 
transfer with prior permnsion, if 
permuted, 442 
Promissory warranty 

defined, 828 
explained, 830 
meaning of, 830 
Promoter 


restoration, liability for, 612 
Proof 


see Burden of proof 
fof)age, 47 

(of) m iturity of claim, 210 
Proof of age 

ad3ustment of terms on, 383 
admission of age, effect, 399 
difference m age, adjustment w 
sum assured, 398 
fraud, effect, 399 
power to call for, 386 
right of insurer to call for, 363 
Proof of documents 
modes of, 200 
primary evidence, 200 
secondary evidence, 200 
Proof of loss 
re insurance, 598 


Proof of title 

mju Ecicncy of. if jusHfies pay""" 
in Court, 405 

insufficiency of, procedure on, ‘H/a 


Property 

tee Immovable property 

see Insurable property 

see Misapplication of properly 

see Movable property 

see Restoration 

see Retention of property 

tee Sale of property 

facts alfccting title to, if m 

rial, 393 - irmsur* 

interest m preservation oh 
able interest, 35 
restoration of, 612 


Property insurance 
aviation insurance, M 
burglary insurance, oo 
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Property insurance—concW 

explosion insurance, 56 
are insurance, 56 

general insurance, n mcludes, ob 
live stock msuranct, do 
motor vehicle insurance, 56 
not and civil commotion insur¬ 
ance, 56 

storm insurance, 56 
what includes, 56 


Prospectus— 

inducements to secure business, 351 

inspection of, 647 

meaning of, 351 

omissions in, effect of, 351 

rebate permitted in, 349 

requirements of, 690 

supply ol copy of, 647 

untrue statement when deemed, 351 

Prospectus of company 


Property right 
voting right, if is, l03 
Proposal 

bmding contract, if formed by, 387 
inaccuracies in, etTect, 383 
(for) life insurance, material facts 
in, 45, 46 

marine insurance contract, 809 
(of) motor insurance, misstate¬ 
ments in, 393 
necessity of, 387 

preliminary negotiation, if is, 387 
resolution, if akin to, 114 
supply ol copy of, 429 
warranties, ill effects of, 384 
Proposal form 

caution about, 388 
first step, if IS, 388 
function of, 50 
importance of, 3ti8 
misstatements in, avoidance of 
policy for, 388 
object of, 50 
requirements of, 690 
Proposal register 
of Provident Societ>, 535 
Prospective creditor 
winding up petition by, 451 
Prospective operation 
as normal rule, 306 
Prospectus 

accuracy m necessity of, 351 
context, effect of statement mis- 
leading m, 351 
oefined, 647 
exhibition of, 690 
orm, effect of statement mislcad- 
mg in, 351 


reference m construction, when 
made, 40 
Protection 

(of) aciions taken m good faith, 
446 

(oO Administrator, 439 
(of) bona Jids action of Administra¬ 
tor, 446 

(of) bona Jid$ actions of ucntral 
Government, 446 
(of) bona Jide actions of Controller, 
446 

Protection of insurer 

deposit in Court, if meant for, 407 
Provident fund 

appottionment of (Life Insurance 
Corporation), lOlO 
defined, 647 

exemption of, 645 
Life Insurance Corporation, 
saving of amount from investment, 
227 

Provident Funds Act 

exempt.on of Provident Fond 
under, 645 , 

Providcnt Fund, defined, 647 

Provident insurance 

accident, 511 
bans of contract, 510 

cnemom'al oecasion, occurrence 

conUnVancres provided for. 511 
death. 511 

disablement. 511 
education of dependant, all 
failure of issue. 511 
_ -.^..1 ^icnr.nseSe Dlt 
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Provident insurance—con^/c/ 

life insurance, distinguished from, 
510 

loss of employment, 511 
marriage, 51 > 

payment, when insured, 511 
religious occasion, occurrence of, 
611 

retirement, 511 
sickness, 511 

social occasion, occurrence of, 511 
survival, 511 

Provident Insurance Society 

(of) Government servants, exemp¬ 
tion of, 646 

(of) Railway servants, exemptioa 
of, 646 

Provident Society 

ita Dissolution of Provident Society 
see Liquidation procedure for Pro¬ 
vident Society 
abstract, 538 
abstract, contents of, 539 
abstract, supply of copies to mem¬ 
ber, 526 

accident, if contingency, 509 
accompaniments of application for 
registration, 519 
accounis, forms of, 537, 707 
accounts, supply of copy to mem¬ 
ber, 526 

actuarial assistance in, 569 
actuarial investigation in midst of 
year, 540 

actuarial report, 538 
actuarial report, contents of, 539 
actuarial report, form of, 707 
actuarial report on schemes of 
insurance, 543 544 
additional particular , 524, 525 
administration of assets by hquida 
tor, 570 

adoption of name by, 513 
agents* register, maintenance of, 
535 

alteration in particulars furnished 
by, informattoa of 524 
alteration of, schemes of, 545 
aitnlutcs of, 510 

amalgamation of business of, 553, 
550 

amended rule, registration of, 
533 

omendment of rules. S'*!, 532 
annual statement, 535 


Provident Society —cortJ 


annuity, piyment of, 508 
annuity rcj,istcr, maintenance of, 
535 


application for cancellaticn of 
registration by, 518 
application for registration of, 516 
application for renewal of regis 
tration of, 522 

application for renewal ofrcgis 
tration, requisites of, 523 
appointment of liquidator, 569 
approved investments, 526 
approved securities, investment 
in, 526 

assignment of life policies of, 579 
audit of accounts, 536 
auditor, powers and duties of, 5o7 
authentication of accounts, 542 
authentication of report, 542 
balance sheet, 535 . 

belated renewal of registration, 
benevolent society, 512 
birth, if contingency, 503 _ 

bond investment iransaclions, 7W 

books and registers, where kept, 
534 

business of insurance b>,pt'ohiDi* 

lion of, 512, 513 
cancellation of registration ol, 


, wind 


520 

cancellation of registration, v 
mg up of, 560 
carrying on business m coniravcn 
non of legal provisions, penalty 
for 603 . 

cash book maintenance Oj* 
cattle insurance society, 512 
ceremonial occasion, occurreo 

of, 508 ^ . 

'certain’ penod when deemeo, 
508 

certificate aucoropanymg actuaria* 
report, 540 

certificate of registration, 510 
certificate of registration, necessity 

519 , ^ 

certified copies, supply of* • 

change of location of prmc p 
office, notice of, 533 
change of name of, power to rc 
quire 529 

chance by liquidator, . 

claims register, maintenance oi, 

535 

commission agency management 

of, prohibmoa of, 5»o 
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Provident Society— contd 

committee of mspection, 569 
contents of actuarial report about 
schemes of, 546 
contingencies, 508 
continuance of contraventions, 

effect, 517 

contravention of provisions as to 
loan, consequence of, 550 
contraventions, penalty for, 601 
controlled fund, investment of, 526 
Controller’s pov,er to decide, 511 
copy of rules, supply of, 533 
costs of liquidation of, 570 
death, if contingency, 508 
deceptively similar name, prohibi” 
tion of, 528 
defined, 508 

delinquent proprietors, penalty 
for, 571 

determination of, 509 
disablement, if contingency, 509 
dissolution of, 576 
distribution of assets by liquida* 
tor, 570 

dividing business, 514 
‘dividing principle*, meaning of, 
514 

dividing principle, prohibition of 
business on, 514 

duplicate certificate of registra¬ 
tion, 518 

duplicate certificate of r^,gistra- 
tion, issue of, 521 
duties of liquidator, 565, 573 
education of dependant, if contin 
gcncy, 509 

cficct of cancellation of registra¬ 
tion of, 521 

effect of prohibition of scheme of, 
546 

examination of schemes, 543 
expenses of inquiry, 554 
exltnsion of lure for filing of, 
M2 

failure of issue, if contingency, 
508 

failure of payment of claim by, 
cifect, 518 

failure to renc\s recistraiion, effect 
of. 517 ^ 

fee for duplicate certificate of 
rcgmraiion, 521 
ICC for registration of, 521 

for renewal of registration of. 


Provident Society— 

fraudulent conduct of business, 
517 

friendly society, 512 
functions of committee of inspec¬ 
tion, 572 

further deposit, 528 
Government securities, invest 
men? of assets m, 526 
gross sum, payment of, 508 
identical name, prohibition of, 528 
Cby) initial deposit, 528 
inquiry of affairs of, 552 

insolvency of, consequence of, 51/ 
insolvency ofi liquidation for, 560 
inspection of affairs of, power of, 
553 

inspection of books, duty to per* 
nut, 551 

instalment payments by, 5U8 
insurance business by, prohibition 

of, 512 . 

insurance fund, creation ot, 
investigation in financial condition 

invlstmcnt of asstts. mode of, 526 
investment of funds by, mode of, 
547 

journal, mamtenance 0^34 

lUdicial liquidation of 560 
ieepmg of funds, manner of. 549 
lapse rngisier, maintenance of, 

law^ppbcable to 

by, 526 . 

ledger, maintenance of, 
liabilities of. ascertainment by 

■ul^Jtrrbit?” ofuse tn name 

|>SSS“o7,-^rLnction 

loam ®on pobcies, if permitted, 

,oafoi. security of policy, 547 

roVrSTco^P- .fP=^ 

’director, condi.ton. for. 

l„s?°of employment, tf contin¬ 
gency. 509 
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Provident Society—Mn/rf 

maintenance ofrcgisters» 534 
managing agency for, if pro¬ 
hibited, 526 ^ 

marriage, if contingency, 508 
meaning of, ^4 
meeting of creditors, 569 

summoning 

register, maintenance 

of, 535 

modes of winding up of, 561 
multiple policies, effect, 509 
name of, restriction on, 528 
nnmmation of life policies of, 

non-payment of loan, effect, 550 
no surplus, actuarial report on, 
540 

'^°of!*562^ n company, winding up 

notice by liquidator, or creditors 
of, 569 

notices, how sent, 708 
notice to, how served, 631 
object of examination of schemes 
of, 545 

object of inquiry of affairs of, 553 
object of returns, 542 
obi^ect of submission of returns. 
542 

object of winding up procedure, 
571 

officers* register, maintenance of, 
535 

old people’s home society, 5J2 
order in insolvency, appeal from, 
625 

order m winding up, appeal from, 
625 

paid up capital, minimum of, 527 
paid up capital, when requires 
publication, 534 

particulars for application for 
registration 516 

periodical returns by, duty of 
526 ^ 

policies’ register, maintenance of, 
535 

powers exercisable in inquiry, 

power of Controller m amalgama¬ 
tion, (ran fer of business of, d59 
power of liquidator, 565 
powers of liquidator of, 565, 
566 


Provident Society—con/ti 

power to prohibit scheme of, 
prejudicial to policy hold 
winding up of, 560 
premium register, maintena: 
of, 535 

preparation of actuarial repi 
539 

prescribed matters for rules 
532 

prescribed registers, 535 
principal office of, 533 
priority of debts in winding up 
575 

probable insolvency of, coi 
quence, 5l7 

procedure at liquidation, 569 
procedure foi amalgamation a 
transfer of business of, 558 
prohibited loan, repayment 
547 

proposal register, maintenance 
535 

“provident”, if must be part 
name of, M4 

provisions applicable to insure 
application to, 525 
provisions m rules of, matters f< 
529 

publication of authorised capiu 
rule about, 534 

range of matters for rules of, 52' 
receipt of premium or coninb 
lion by condition for, 5l6 
reduction of contracts, power < 
5b0 

reduction of insurance contrac 
of, 563 

refusal of registration of, 517, 52tJ 
refusal to deliver properly I 
liquidator, 569 
registers, maintenance of 706 
registered insurer, if cannot b« 

50B 

registered under Companies Ac 
winding up of, 562 
registration of, 516 
religious occasion, occurrence ol 

5ua 

renewal of registration of, need 
sity of, 521 
restoration, G13 
restoration in matters of, 611 
icsinciions after cancellation o 
registration of, 510 
restrictions on, 513 
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Provident Society— 

result of inquiry, communication 
of, 554 

retirement from employment, if 
contingency, 509 
returns, meaning of, 542 
return of assets, 526 
revenue account, 535 
revival of registration of, 518, 521 
rules of, matters for, 705 
sanction for amalgamation and 
transfer of business, 559 
sanction for cancellation of regis¬ 
tration of, 320 

scale of remuneration, restriction 
on, 52 b 

security from liquidator, 708 
separate accounts for class of 
contingency, 547 
sickness, if contingency, 5J9 
signatures to returns, 703 
social occasion, Owcurrcncc of, 503 
solvency of, ascertainment of, 553 
solvency of, how determined, 526 
stateuents, forms oh 537, 707 
statements, supply oi copies to 
member, 526 
lUluiory deposit, 527 
statutory deposit, failure to make, 
5P 

subscribed capital, when requires 
publuauon, 534 
submission of returns, 540 
summary procedure for icalisalion 
of loan, 550 

sti9 rw(u cancellation of rcgisira 
tion of, 510,520 

supplcmcniaty information by, 

su^)ply of copies, obligaiion of, 
oiO 

supply of copy of rules, 5i3 
s*nicndcr value of policy, 032 
survival, when coniin^cncy, 503 
t nc for in ^mry m alfairs of, 554 
transfer ol business of, 535, 553 
ttanilct of hfe pohucs of, 579 

period when deemed, 

share espial, if counted 
w^loUta^.yo^ 52G 
jduaimaotdciosiu, 523 
r “Uy of au cn3 ncnl of rules of, 
a'i 

vaScaima of asieu and 1 abilities 
w, 53d 


Provident Society—wirW 

valuation of assets by 1 quidator, 
573 

valuation of isscts in hquidaiion 
of, d70 

voluntary winding up of, 560 
what includes, 511 
who may apply for renewal of 
registration, 523 

who may examine schemes of, 
.r r 

who may inquire into alfairs oi» 

35^1 

working cainial, 97 0-7 
working mcn*s clubs, 512 
Provident Societies Act, 1913 

continuance of rules made under, 
642 

Provisions in rules 

of Provident Society, 529 
provisory clause 
meaning of, Olo 
Proximate cause 

burden of proof of, 065 
causation. sn.n'O'-ani-e ol. Oul 
death blow easts l!s>2 
deienninauon of. “bl 
dcterniinatson of rules for. Oul 
eflioienl cause, if is Oul 

liability for loss b>. 60 j 

(ol) loss 111 luariiie insurance. 5u 
mcaniub ol. BOO 

mote ih in one. if^anb. Oul 

muUiplicii) of. "0* 

noeJS atluf i.dri»-i**i^ 1 - 

operaiion of tilt 

rules to dcurmme.io*. 
Proximate loss 

oiarmc tmuranec. bO 

Prosy votiog 

for clecno.of dicciot. O.r 

Prudent Insurer 

tell oh 799 

Prudential Iniurante 
ttt rurs 

what ii» 
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Public auction 

sale by liquidator of Provident 
Society, 566 

Public company 

iu Foreign public company 
accumulation of share capital of, 
prevention of, lOl 
business of insurance, 512 
capital structure of, 97 
conversion into mutual company, 
procedure for, 112 
defined, 9 24 
directorship, 417 

disposing of excess holding of 
paid up capital by shareholder, 

excess holding of paid up share 
capital, effect on voting right. 
199 

incorporation of, 102 
(as) insurer, 67 

issue of shares/ restriction of) 98 
limited by shares, conversion into 
one limited by guarantee, 112 
memben* rcLister, maintenance 
of, 98 

minimum strength of member* 
ship of, -148 

reduction in members of, effect, 
440 

share capital of, necessary require¬ 
ment about, 97 

shareholding in, what includes, 
lOU ^ 

transfer of shares by, rcstnction 
on rr{,istra(>oii of, 98 
votini, right of shareholder, qua 
lification for, 98 
Public Corporation 

public company, if ditfercnt from, 
946 

what M, 946 
Public Debt Act 
Act 18 of 7 
Oovernnicut security as defined 
by appheabiliiy of, 7 
Govciumcnt sceurit), meaning ofi 
^9 

Public tlocumenta 
cfrultcd copies of 200 
reiurni, if and when ate, 201 
wLat are, 201 


Public utility insurance 

liability insurance, if includes, 56 
Publication 


foO authonsed capital of Pro?i 
dent Society, 534 
\of) nonce of application for 
amalgamation of Provident 
Society, 556 

(of) prohibitory order m official 
Gazette, 441 

(of) summary of returns, 643 
Publication of documents 

(of) Co operative Life Insurance 
Society, 589 

(of) Mutual Insurance Company, 
589 

Publication of notice 
of election of directors, 693 


Publication of prospectus 

and publication of return, dilTer 
ence between modes of, 203 
Publication of return 
(of) abstract of return, 202 
mode, of, 207 
object of, 203 

object of rcsiricuon on, 202 
restriction on, 202 
Published prospectus 
Prospectus 
inspection of, 647 
supply of copy of, 647 
Forebase 

interest under agrccincnt of, d" 
insurable interest, S5 
Pursuits 

material fact in life insurance, 46 


Qualifications 

te4 Disquahncations 
set bharc qualification 
(of) actuary, JO 607 
(of) auditor, U . 

(for) auditors, where found, u 
(for) Controller, 63 
(oOdtteton, 693 
(cfjXfan ,.105 Director u 
(oO older-difccior, 4U 4 

(ofi pobcv-hoMcf to u director. 

415,418 
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Quaatnsa cf p=sisi=i£=t 

('-r) cc^-uxT^-Z:^ 6C3 
is 2 arjl:cxscs cf ^rc-rcrrr, o-3 
(for) =:s=rir.^ cxiiiLSS, 

wroz^^ cccs^=.rr.:zz c£ prorcrr-, 
tC5 

vT'crc^ rtvidzia. oT r-^pErc^* ?C3 
Quaxtexlj rccsra 


Qaesuems 

su Fnzic ^ qxtiE*3Z3 
iW MEC.»i CJTS^.CCJ 
Qnestica cf fact 

chziizz of-0”-e, &:9 
dcv^Uca, I>t3 
caisral *3*1, Jj, C£2 

ixatmai.'^ cS r2j;rcicx»au03| S 
xs £09 

reasoaaa^s dl^cacs, S2l 
Tcasocablc pr&s^nsii 921 
rcasccab'e t.rr.% S2l 
reajoaablc tac* S 870 
?iuesucns cflaw 

a« gaabiLtj of poLcv, 403 
asoixiaacc c*" pol cy, -sO^ 
UrfapptcaJbJr -0^ 

^S^tiopoLcy rcoacj,i0^ 
'^^j^<xratb*Lty of policy, i05 
vaLcL;y cf cosjinat on, 404 
VO dabdiiy of policy 404 
Qxwnun 

(for) Advi^ryCominmcc, 601 
cltctoa of directors, 696 
®^vvay servants 
^*^6^ of, exemption of, 

Soc^ty of, exemption 

Rates 


**< Regular ojj qP rates 
*« of conxmissioa 

for pnncipal sLent, 
^ cr of Central Government 
l,^ Sraat, Z-Q 

“5'“' oa gtncril 
“S'nt on hfc poUi.), 
mum liiau on, 3S5 


Bxts cl cssmtmissicn—n-ms-i 



Hate c£ ^tereat 
HattEcitscn 



,mra,w>— Ter, ir*S 
(ci) xasmri 2 .£ a 


pr^'c-e c<,9.S 

Real acticna 


Realisauma cT ia\e»tmiaC». 

po*\^ to 
Reason 

SU Au'q—X ? rrxest 
us aao -;fvC4 

Reaacaable 

ao^cf U ai-ax'- ,, >vav. 

ReascnaMc prvcuJliJA 
qu*^ VC x^ xxt 
Rcav-naViv" t\tue 





05 “^'"''*' In n 
'ua l-uuri 

loejvt, .„ 


'^05 

•■■■r-r-*'' 

'““■panics 
''“POSl.by.ljg 
''P««I rigi,3 

“P''“n clause ,r 

®'citajs ' '“"Pcrs, 33 

Po^" “P '70 
„ '"'““'"gof. 8,3 

"■caning 0 
^"•■''ca.ion 

wlT*" ‘“caibers, 

'‘"‘■««”onuV“ 
«coi5^«^'-“"."^oa.. 

CoO <-oatr,-,, , ' ”®ar;n, 

«-"0.n3 

"^“ciJcaor i07 

cirr-"* 

'‘'-election ' “7 


^'P«eocc to Co 


'« Die 

"“■ounfof“j “Prellj. 
amount „//“P"ied cP. 

“PP""'fi-om'w ’ ' ®’^'2 

413 *cij,on 

^onu5 ifec 

''"'">an,,'?V''-cd,4,2 

;?^“P*S;,/i^ean 

ofo-, “caning 0 ^ 

fcX'Sir™”''* 

S?'V'“"i^"^-'-0"i4l4 

P''®"'' /coo413 
"aor,,o.'o'l"'‘'-4l2 
«cf„cc.s „ Poe-413 

"Port 

'Oaccurac,,.. 

Appeal 

““"‘'■■ions /br“ '70 

pcc. c|r“^^-„ci., , 3 , 

zr'73r“*c-f.^ , 0 , 

^copco/*/ 

'‘'fu.al ""““Pce.l^ 




°^los‘'’"'-“'°n nr iW , , 

"Ppaxm " " 

377 Peolobiio/o.'^';^ 
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Refusal of registration 
of Provident Society, 520 
Refusal to register 

amendment of rules, appeal from, 
625 

appeal from order of, 625 
Regional Council 

appeal against actions of, 505 
constitution of, 504, 704 
functions of, 505 
membership of, 504 

Registers 


Registered Co-operative Society 
insurer, when may be, 67 
Registered office 

head office, if always is, 299 
(of) Provident Society, 533 
(of) Provident Society, notice of 
change of location of, 533 

Registered Trade Union 

exemption of, 645 
trade union, deBned, 647 
Registrar 

winding up petition by, 452 


stf Books and registers 
Maintenance of registers 
(of) insurance agents, 376 
power to examine, 382 
Register of claims 

Claims register 
contents of, 168,169 
maintenance of, 168 

Register of members 

firm, how entered in, 104 
non compliance of provision about 
fine for, 104 
Particulars for, 104 
public company, if required to 
maintain, 98 

rectification of, power of, 106 
rectification of, power of Court 
of, 205 

subsenbers of memorandum, if 
entered in, 104 
^®gxster of policies 
Policies register 
oonteats of, 167, 168, 169 
“amtenance of, 167, 168 
Register of shares 

change of beneficial owner, entry 
of, 105 

entries in, 105 
maintenance of, 105 
particulars for, 105 
Registered address 

of prohibitory order on. 


Registrar of Companies 

exemption from submission of state¬ 
ments to, 181 
Registration 

(of) amended rule ot Provident 
Society, 533 

cancellation of, if appealable, 
625 

(oO chief agents, 357 
(of) Co-operative Society, 69 
(of) principal agents, 357 
(oO Provident Society, 516 
refusal of, if appealable, 625 
(of) society under Friendly Socie¬ 
ties Act, 523 
(of) special agents, 357 
(oO transfer of shares by public 
company, restriction on, 98 
Registration fees 
(for) msurrrs, 708 
mode of, collection of, 7UB 
Registration of agents 
absence of, effect, 358 
application for, necessity of, 30/ 
application for renewal of, 358 
authority for, 357 
belated application for renewal, 

effect, 358 

breach of tnut. effect of convicuon 
for, 357 

cancellation of, a58 
certiBcatc of, i=suc of. aau 
cheating, effect of conviction for, 

357 

company, if eligible for, 357 
ConiroUcr. power of, oaf 


155 
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( 

conviction for offcnr^ rj 

fics, 357 *^disquah. 

disqualifications for, 357 

When issued, 

&o5°35r''®“=““'‘''-358 
fMs for, 357 

™ewal of, 358 

!;7' 257 

35/ ' conviction for, 

fraud, effect of, 357 

e?s,K-£'--.» 

“■nonty?if'd" Jualffi”; W 
Srar- of convic- 
S«SSr‘-“^.'fite"3f8^57 

'’"r7e,^'e:vS,^'>5t‘'‘'“'^ 

renewal of, 358 

ciety ''“operative So 

oSect of, 583 

requ.rem uts about, 583 
Ros<atrat,oa of 

op&rf“;.?4"«"o..o„of, 34 

oertifica|c°of°84®™“"‘^’ ®* 

“wn^lfotTo'no^tj of 

elfea^f0'’““'. 81 
obligation o? 74 

procedure for, 7*1 
renewal of, 84 
revival of, 83 

'""rincer^nlidVrar 

^'ominaryof'y;fc;rer7'^3“ 

Po'^’Vr’of!'crrtilieatc, 

''“•.'t«‘of^eo’'”'”"'™ for, mqui- 

”'®'“”'‘“oofnoni.oaifo„ 
ncceuiiy of. 314 


Ros.atrat.on„ri.oniina,.„n_„„„ 
^itfon ncinowledgmcnt of, 
Rogistration of abare transfer 

rJl n transfer, 105 
crtificatc of share, production of, 

ndosures to application for, 
excess holding, 108 

'■'“ody against, 106 

0 ^ 105 ^* transfer, necessity 

*'duce,'’^ 05 ”°'”'”‘’ "''‘'“‘“P™' 
loss of instrument of. 105 

?emfoTor°^‘*"’* "oosf'f", 107 
JS 5 O’rcumstances for, 106 
=^ip,ng!:i%"“',es against, 106 

'Yftb"k?"r5>’ operation oflaw, 

11 eligible for, 105 

"r “oy apply for 105 
Who may effect, J05 

Regulansation of capital structore 

appeal against decision about, 109 
appointment of officer for, J09 

hnaliiy of decision in appeal 

against scheme, IJ 2 

tunclions of the officer for, 110 

of scheme for, if appeal 

schemes for, 109 

schemes for, requirements about, 


Regulations 

(for) business statement, €BJ 

AJJc insurance Corporation’s po»cr 
to mate. 959 

(for) preparation of actuarial 
report, C69 

of balance-sheet, 

C49 

(for) preparaiun of profit and loss 
account, C53 

(for) preparation of revenue 
account, C 60 
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Regulation of rates 

General Insurance Council’s power 
of, 502 

Re insurance 

itt Facultative re-insurance 

ft! Original re-msurance 

sit Pool re insurance 

stt Re insurance 

sit Treaty re-msurance 

accepting company, 786 

accepting company, defined, 595 

‘arranged*, effect of clause of, 

597 

attaching of risk m, 787 
ceding company, 786 
ceding company, defined, 595 
claim of ceding company against 
accepting company, 596 
classified, 786 
clause of, 783 

‘compromised*, effect of clause 
of, 597 

consultation with Advisory Com¬ 
mittee, 593 

‘continuation*, effect of clause of, 
598 

contract of, 594 , 

costs of contesting unfounded 
claim, if no liability on, 597 
defined,594 

dishonest compromise, if no liabi¬ 
lity on, 597 
double insurance, 598 
(in) excess of prescribed percen¬ 
tage, if permitted, 593 
facultative, 596, 786 
facultative, stages in, 596 
fire insurance business, if requires, 
592 

foreign currency, claim payable 
in, 598 

general 'insurance business, if 
requires, 534 

‘Indian re insurer*, defined, 593 
‘Indian rc-insurer’, meaning of» 
600 

insolvency of original assured, 
clicct, 598 

laying of notification before Par¬ 
liament, 593 

liability of ceding company to 
original insurance, 596 
lunvtmg elaiuis to 12 months, « 
applies to, 597 
marine insurance, 785 
meaning of, 786 


Re-ansnrance —concld 

inisrcp"escntation, effect, 597 
nature of contract of, 595, 786 
non disclosures, eff'ect, 597 
notice of abandonment, 598 
obligation of, 592 
original assured, if has right in, 

785 , -oc 

original assured, no interest of, 59b 
original assured, no right m, 787 
(and) original insurance, differences 
between, 597 

(and) original insurance, if distinct 
contracts, 596 

(and) original insurance, similar¬ 
ities between, 597 
over insurance, 598 
oenaltv for unlawful insurance 
^ business, if applies to, 60S 
percentage of, power to Ba, 392 
‘policy’, defined, 593 
‘policy’, meaning of, 6U0 
policy of, how governed, 597 
pool, 596, 786 

pool, arraojement by groups, 596 
power of Central Government as 

power to contract, 597 

requirements of- 592 
subject-matter of, 787 

:r„rS’bbou;’'r‘cfec“f clause 

■sumg^^and labouring’, effect of 

.er"dcoJditiousfor.not.fica- 

totalToss, elTcct, 598 
treaty. 596 . 786 

ofclauscof, 593 

vbarrantics in, effee , 

Be msorance Advtsory Committee 

crnduci ot busmess. 7U 
decision by c.rculaton,713 

meetings, 710 
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Re-insurance Advisory Committee 
—concld 

minutes, 713 

non ofEcial members, terms of 
office of, 712 ' 
notice of meeting, 713 
president of meeting, 713 
quorum, 713 

resignation of members, 713 
secretary, 713 
term of office, 712 


Reliefs 

compensatory, 401 
meaning of, 401 
preventive, 401 
nght to sue, if is, 401 
specific, 401 

Relief against liability 
power to grant, 623 
Religious occasion 

occurrence of, if contingency, ^03 


Re>msnrance policy 

claim under, what founds, 598 
clauses usual in, 783 
clause of re insurance in, 787 
continuation clause, 787 
forfeiture of, if permitted, 596 
interpretation of clauses m, 597 
liability under, when arises, 598 
proof of loss, 598 
suing and labouring clause, 787 
warehouse to warehouse clause, 
787 

Re>insurance of risk 

notice of abandonment, if unneces¬ 
sary on,876 

Re'insaration 

fire insurance business, 600 
Re>i&Burer 


ui Indian re-insurcr 
defences available to, 598 
insurer's obligation to, 7 oo 
liability of, 598 
subrogation of, 599 


Rejection 


(of) claim, what constillitcs. 
(of) life insurance, material 
for, 45, 46 


173 

facts 


Relative 


meaning of, 619 
Relative of delinquents 
meaning of, 619 

Relevant actuarial investigation 


meaning of, 958 


Remedies 

see Additional remedy 

classified, 401 
compensatory relief, 4U1 
preventive relief, 401 
specific relief, 401 
Removal 

of member of Life Insurance Cor¬ 
poration, I009 


Remuneration 

see Excessive remuneration 
(of) Administrator, 434 
agent's right to, 331 
(by) bonus, 250 

(by) commission, 25U .9 

(by) commission, restriction on, 
compensation for loss of. 251 
(of) Custodian, 1032 
(of) managing agents, 

(by) share m profit, ^00 

Remuneration by commission 

(to) chief agent, 329 
(to) insurance agent, 
maximum limit of, 32J 
(to) principal agent, olM 
prohibition of, 329 
(to) special agent, 329 
Renewal commission 


■ ccnda.ou=forn^h._<o,M^^ 


forfeiture of, Pfo^iDiium '^gc 

fraud, if ground for. stopy 

'£:h'ut!ll.s29 


Jcv.val of Upicd !><»“=/• 
termination of age y 


lo, 3Ji busircx- '* 

transfer of miur 

UTccu, 381 
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Renewal oE licence 


1(1 Grant of licence 
(of) agent, 352 

application for. necessity of, 332 
belated application for. effect. 332 
fee for, 352 

form of application for, aoo 
maximum fee for, 352 
penalty fee for belated application 
for, 352 

Renewal o£ registration 


appeal agatnst penalty, 86 

application fori 81, 358 

belated application for, 86 
failure of, effect, 86 
fees for, 358 
maximum fees for, 350 
(of) Provident Society, necessity 
of, 521 


Repairs 

m Cost ofrepairii 
Repayment 

of loan, when obligatory, 240 
Repeals 

(oO Stamp Act, S 7 (1), (2) and 
(3). 923 

Transfer of Property Act, Ss l-OA 

andl35A, 923 
Replacement 


Representation 

ue Material representation 
tu Misreprcscniaiion 
affirmative, 805 
(in) answer to inquiry, 808 
(of) belief, 807 
classified, 805 

concealment of material fact, au/ 

correction of, 009 

defined, 805 

(oO expectation, 007 

(of) information, 007 

materiality of, if question of fact, 

matcnalily of, test of, 608 

misrcprcscntalion. defined,. “06 
positive rcprcscntalion. bUJ 

promissory. 805 
(to) several midctwiters, 807 
untrue. clTctl of, tOJ 
wattanly. dislmgtnsbcd from, 829 
withdrawal of, 009 
Representative 

«( Legal icprcscntaiive 
Adiniiusiraior, if is» 3.3 

executor, if >s» S25 

members of Insunuce Councils, 
if may act by, **87 
Repugnancy 

m rules, clTtcl, Gll 
Request note 






of ilcposucd securities, I3l 
Report 

Anmial report 
1 ricnd’s report 
Medical report 
Referee’s report 
biAiutory report 

faUc iiaicmcni in, penally for, 
COO 

(of) tavciUj^iMon, 2o0 
(of) in\.e»iigaUon, nature of, 2o5 
*^port ol Actuary 
ucctuuy of, 159 
f-jenew on of, power of, 87 
ot Auditor 
CIS uclcdfd in, 157 
oa affair* of concern 
cf. 135 
of, 16a 


:issioa 

ui^nmcui of policy, when open 
to, 2bG 

cisson of contract 

(jjrcprcscuution, C9l 
crvatioa of dcposita 
isikomcnt, rule jgainit. l3-i 
nOiarscofltabilucs of insurer 
li pcrwiitcd, Ui 
bicci ot, US r , . 

:o|Cof **'■* 

lets in, 1^2 


- I . 


Reserve Banii 

ti.nc.-v2"i witb tr£i d lodft^n .tJ 
ftcuc t t>, l^l 
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Restoratxoo —concld ^ 

oCiccrs of insurer, habihiy for, 

6\2 ... 
op^iortunity of bearing, oil, 

orders in, 613 

past director, etc, liability for, 

609 

past directors, liability for, 

612 

policy holder, if may apply, 608, 

powers exercisable in, 612 
poiscr of, 608 
powers of Court, 611 
presumption m disappearance or- 
loss of properly, 609 
prosecution of delinquents, power 
to order, 616 
promoter, liability for, 612 
property belonging to delinquent, 
classes of, < 18 

property of delinquent, presump¬ 
tion ot, 610 

prosecution of delinquent officers 
and persons, power of, 
616 

I’rovidcni Society, if governed by 
rule of, 613 

Provident Society matters, 

GU 

relative of delinquent, 619 
‘relaiiNc*, meaning of, 619 
retention of money or property, 
008 

retention of property, 012 
rclctiMon of property, if ground 
for,6U 

rule making power of High 
C^urt, 6U 

sanci^n of Advocate General, 
when needed, C2l 
c of liability for, 017 
tcoj c of lower of, Gl2 
tetreury, lubiUiy for, G!2 
tu" u ary invciii^ation, 613 

witlun two v^ars prior to, 
c^cti, t)12 

wba tnav apply, 003, 613 

I fo|'crt., if ground 

for, GU 

cQ'ivtrs uo, 0.8 
vMu- jn, IjU.1 

l-roirdfur, 

GU 

HV'-uo i, cW 


actual physical force, if necessary, 
928 

Restraint of princes 
meaning of, 928 
Retention 

stt Wrongful rclcnlion 
Retention of property 

restoration, 612 
restoration on, C08 
Retirement 

contingency of, 609 
Retrospective operation 

im-jrancc contracl, if and when 
has, C6 

vrhen given, .^06 
Returns 

«, Suitimary of rclum, 

abstract nf. pubheaunn of. 20- 

additional fee for late filing of, 
admwibiliij m evidence, 190, 200 

authentication of, 17o 

auihomed form of, ptibl cation 
of ^02 

ceittfied copy of, tupply of, 109 
controllet’t power lo decline to 
accept, 190 

defective, powerj of wntroller 
about, 192 

(ot) dividing llJuitra^c bcimcll, 

711 , , ,rn 

tvidenliary valce of, lj9 
(of)cxi erne of mana.cilent, .,11 
citcoiio i of lime for 91 n, of, l iO 
fabe ilateii rm in ,e ,ally for, cOj 

fcc» for cOi y of. lid j 
feet for filmi, of (bompar ct Act, 

1®^ 1-7 n 

(bvlforei-n liiiulcil. I<7.ao0 
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. bocicty, 591 
Ice for, 429 


jocdical report, 429 
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fraudulent suppression, 395 
Suppression 

set Fraudulent suppression 
(of) material facts, effect on life 
policy, 385 

Suppression of facts 
asthma, S95 

burden of proof of, 397 
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addition of bonus, 637 
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Hi Premmmi term > > 

sti <TecIinicaI, termi 
Hi Words and phrases 
(oO hfe insurance pohcyi how con* 
strued> 47 

(of) marine policy^ how readi 
(of) nouccvof abandonment, 876, 

Term ittsarance> 

defined. 43 1 
examples of, 43 

two-year temporary insurance, 43 
Terms of art 


construction of, 823 
Term of office 


Advisory Committee member, 601 
Termination 

(of) appointment of Adminiatra* 
tor, 445 

/ R ‘nsurance, option of,i 38 
(of) pplicyholders^icector, 415 
Tormina tion of Admlmstratoc" 
finality of decision of, 446 
Termination of ngency 

commission, if termuiates 
by, 332' 

Termination of agreements 

of insurance agent, if stops re¬ 
newal commission, 376 
Terminus ad quem 
mcaning^of, 846 
T«rritori»l jurisdiction 
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“flujuranco Act. 2 
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®'iauig g|3 

Futft 


uf tccovery 

'*F«6, 


meaning of, 928<i 
Third-party liability 

measure of indemnity, 895 > 

Timo 

Sii Reasonable timet 
Time-limit 

(for) avoidance of life policy, 383 
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(for) finality of life policy,»383o 
minutes of general meeting, filing 
of copy of, 186 

(for) returns of investments, 228' 
(for) submission of returns, 175 
Time policy 

Sit Voyage and time policy 
defined, 814 

maximum duration of, 814'> 
meaning of, 52 
seaworthiness in, 840 
Tide 

s$4 Proof of title 
Title to property 

facts alTecting, if material, 393 
*To pay as may be paid*> 

effect of clause m reinsurance* 597 
Tornado msorance 
general insurance, 57 
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of fire policy, effect of, 309, 
Total loss > 

Hi Actual total loss 
ffi Constructive total loss 
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constructive, if may be, 867 
coasirucuvc, what is, 871 
(in) marine insurance, 55 
measure of indemnity for, 887 
measure of mdemnity in, 887 
re*msurance, 598 
valued policy, 817 
Touch and stay 
meaning of, 927 
Tmde omon 
defined, 647 
exemption of, C 


law of 


\ffi0 

Trade 

,c 1Q16.64 
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tamfcr of policy—wwW 

priority of claimsi rcgitlalion of* 

299 

procedure for# 2B9 
(as) property, 171 
recognition ot trnnsfcreci 2o7y 
regulation of priority on# 299 
rights of assignee# 304, 305 
rights of transferee, 28S 
sale of> 293 
stamp duty on, 29) 
statusof transferee, 304 
total (of fire policy), 309 
void, 296 
voidable, 296 

without consideration, 292 
Ttantftr of poasesBion 
pledge, if requites, 213 
Transfer of property 

modes of, 171 
prohibitory order, 442 
S 135, tights of assignee of Ore 
policy, 307 

Transfer of Property Act 

Act4of 1882, 293,923 
S 3, Expl ni, notice, meaning 
of, 299 

S 6 (*), savings from, 923 
S 49, transferee of immovable 
property insured against fire, 308 
S 58, mortgage defined, 293 
S ’SOA, teslof, 310 
S 130A, transfer of marine 
policy, 310 

3s 130A and \35A, cumulative 
«Bcct of, 311 

S 1354, assignments of rights 
c ’’ ®a«ne policy, 310 
S lS5A,lcMof,3,l 

Trensftr of Provident Sooety 

w* Amalgamation of Provident 
Society 

'transfer of shares 

share transfer 
for registration of, 

105 

^tclaiation by transferee, 98. 99 
of excess holding. 


Transfer of shates-^eoncld 

execution of instrument of, 105 
instrument of, necessity of, JOS 
(of) public company, restriction on 
registration of, 98 
stamping of instrument of, 105 
Tramsferability of policy 
question of law, 405 
Transferee 

service of notice to, 631 
Transferee of policy 

Cooperative Life Insurance So¬ 
ciety’s membership, if available 
to, 589 

loss caused by assured's wrong- 
dome, if recoverable by, 305 
Mutuarinsurance Company's mem¬ 
bership, if available to, 589 
rights of, 304, 305 
status of, 304 

Transferee pendente life 
legal rcprescmatjve, if is, 324 
Transit 

w Stoppage m transit 
Transitory actioas 

cause of action, if determines forum 
of, 402 

forum of, bow determined, 402 
meaning of, 402 

residence of defendant, if deter¬ 
mines forum of, 40Z 
Translation 

certified, when deemed, 6 
Transmission of xaterese 

by operation of law, effect, 793 
Transhipment 
effect of, 871 
Travelling allowance 

of members of Life Insurance 
Corporation, iOlO 
Treasurer’s 

j« Secretaries and Treasurer 
Treaty re-insurance 
agreemcni of, 596 
meaning of, 596, 786 
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Trespasser 

iQSurable interest* if has* 36 
Trial Court 


Uberrima fides contract 
msurancc contract, if is, 33,45 
Uberrimae fidei contract 




astignabiluy of policy, 405 
avoidance-of policy, 404 
cIassi6cation of questions before, 
404 

fact, questions of, 404 
law, questions of, 404 
mixed questions of law and-fact, 
404 

right to policy money, 404 
validity of nominauoni 404 
voidabiUty of policy,*40i 

Tribunal 


marine insurance, 796 
meaning of, 384 
rc-insurance, 786 

Uberrima fidcs contract 
re insurance contract, if is, 595 
Unconditional abandontnent 
notice of abandonment for, 876 
Under insnranco 
effect of (marine), 911 


consuiuuon. of, 970 
defined, (Lde Insurance Corpora* 
tiori), 1009 
jurisdiction of, 971 
roearung of, 971 
powers of, 970,972 
procedure of, 970 
qualification of, member of, 970 

Triple benefit insurance 
form of life insurance, 44 


True owner 

legal reprcicniauvc of tenanudar, 
if IS, 324 
Trajt(«) 

it4 Breach of trust 
111 Declaration of trust 
I-ifc Insurance Corporation, if con* 
ttitutcs, 952 

(for) Securing money, if incuiu- 
braacc, 214 
Tfua'ce 

nominee of policy, if is* 3lB 
Trustee for debenture-holder 
wind ng vp petition by, 451 
Truth 

J** Di i-mcry of innh 
Two year'temportry loiuraaee 
exAtaplc aft'in insurance*, 43 
hna of I fc irjuranc . ^4 
Lberrlma Gdr* 
dextrine tf, 171 


Undertaking, 

insurable interest in expected 
profits of, $5 
Underwriters 
function oft 51 
meaning of, IB 

representation to several of, 807 
Undue influence 

assignment of policy, how affected 
by, 296 

Unemployment 
relief dunng, 512 
Unions t 

/// Registered trade union 
Universal legatee 

legal representative, if ii, 321 
Unlawful insurance business 

extent of punishment, 605 
penalty for, G05 

(by) Provident Society, pemUyfor, 
603 

re iRturincc, if and when exempt 
from, 606 

talon? out policy with penalty 
for, 603 

UaUceuiKd agents 
penally for, 333 
Unpaid share capital 

no accounting m detcrmiidcg lol 
vency, 454 

(of) Provide01 hoc-eiy, ifcoualeJ, 
5C6 



'INDEX 


1283 


Unpaid vendor 

interest of, if insurable interest, 
35 

stoppage in transit, right of, 784 
Unregistered agents 
penalty for, 358 

Unregistered association 

winding up of, 453 
Unseaworthiness 
burden of proof of,-840 
> Unsannd mind 

disqualification of agent, 353 
registration as ^agent, if disquab 
fied by, 357 
Untme information 

avoidance of life policy on ground 
of, 383 

‘ burden of proof of, 397 
Untrue representation 
effect of, 805 
Untrue statement 

context, statement-misleading m, 
351 

form, statement misleading in, 
351 

(m) prospectus, what amounts to, 
351 

Unused stamps 
- allowance for, 699 
Unvalued policy 

ascertainment of value, 819 
iblank for value, 819 
defined, 819 
double Jnsurance, 827 
floating policy, when i becomes, 
'820 

legal effect of, 819 
manne policy, 821 
meaning of, 52 

measure of indemnity m, 886 
total loss, measure of indemnity, 
887 

valued marine policy, distinsuish* 
cd from, 52 

valued policy, distinguished 
between, 819 

policy, distinguished from 


Usage 

binding force of, 919 
consistent, if must be, 920 
consistent to terms of contract, 
if must be, 54 
defined, 919 
general, if must be, 920 
implied obligation, if varied by, 
919 

Lloyd's policy, 920 ^ 

marine policy, if construed by, 
reference to, 54 

notorious, if must be, 920 
notoriety in insurance business, if 
required, 54 

Ut magis valeat qnam pereat 
rule of, 824 

Utilisation of deposit 

of Provident Society, 528 
Vacancy 

set Casual vacancy 
(in) director's office, 696 
Valid abandonment 
effect of, 879 
Valid discharge 

legal reprcscntativc/of assured, if 

may give, 317 

Validity 

of amendments of rules of Pro* 
vident Society, 532 
Validity 

(of) application for registration 
requisites, 80 

(of) conditional assignment, 306 
management -by administration, 
provisions about, 433 
Validity of contract 

misrepresentation, effect, 389 
non disclosures, effect, 389 
Validity of licence 
period of, 355 
Validity of nomination 
question of law, 404 
Validity of registration 
period of, 358 
Valuable security 
movable, if covers, 770 
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Valaatioa 
it$ Re-valuation 
(oO approved securities, 130 
(of) liabilities on insolvency, 456 
(of) petty claim, 412 

Valuation of assets 

by liquidator of Provident Society, 
570,573 ^ 

Valuation of liabilities 

(of) insurer in insolvency, or Iiqui* 
dation, rules as to, 685 
(on) partial winding up, 473 
Valuation of policies 

form of, 677 
Valuation date 
defined, 670 
Valuation period 
it* Intcr-valuation period 
Value 


ttt Gross value 
ttt Insurable value 
itt Market valu. 

Policy value! 
tt Surrender value 
Value of interest 


insurable intcrcit, if requires 
consideration of, 35 
Valued policy 

agreed value, 817 
atlribuica of, 817 
binding clTcct of value in, 817 
^817 valuation, instances of, 

of value fiicd by, 

^”^^^**vencM of valuation m, 

constructive toul loss, 817 

total loss, bow valued, 

co-uifuctive total loss, value not 
concluiivr, 018 
defined 5?, 810 U17 
double uaura. ^e. 827 
fraud, bow a‘^cu, 817 
‘‘’SvlclfcaoT 019 
»-ias ae poUy, Cdl 


Valued policy —concld 

meaning of, 52 

measure of indemnity m, 886 

opening of valuation, 818 

partialloss, 817 

total loss, 817 

total loss, measure of indemnity, 
887 

unvalued marine policy, distm 
guuhcd from, 52 
unvalued policy, distinguished 
from, 8l9 

Variation in terms 

of original insurance, effect on 
re-msurance, 597 
Variation of contracts 

power of administrator, 444 
Vendor 

stt Unpaid vendor 
Verba cartarum foruus acclpiuo 
tur contra properentem 
applied, 1037 
applicability of, 54 
principle of, 49 
Verification of application 
for payment m court, 1405 
Vessel 
defined, 773 
Vessel policy 

manne policy, 821 
meaning of 821 
object of, 821 

Vested controlled business 

compcnsauoo for management of, 

rcccivcrihip of, probibuioo of, 
1036 - 

wmdmg up proceedings of,prow 
b lion of, 1026 


Vested jurisdiction 

transfer of place of busmrw, 
ctrccis transfer of, -tO-* 

Vesting , 

of manaKcmcni of conUoUed 

-buia^ii m Covcramtnt, 

Testing of managemen* 
m Adtainuualof, 434 
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igtiancc officer 
controllcri if i3» 435 
itiation of policy 


Voting 

for election of director, 695 
Voting rights 


IM Avoidance of life policy 
admission of igc, effect, 299 
asthma, non disclosure of, 395 
burden of proof of, 397 
(of) burglary policy, 397 
defective gait, non disclosure of, 
395 

drinking habit, non disclosure of, 
395 

fatness of heart, non disclosure 
of, 395 

fraudulent suppression of, 395 
illiterate person, 397 
past medical treatment, non dis¬ 
closure of, 395 

other insurance on heavy rates, 
QOQ disclosure of, 393 
syphilis, non disclosure of, 395 

Void assignment 
of policy, 296 
Void contracts 

enemy, contract with, 842 
wagering contract, 777 
Void policy 

honour or wager policy, 778 
P P I policy, 778 
Wager policy, 777 
Voidable agreements 
fraud, if makes, 379 
Voidable assignment 
policy, 296 

'f“‘4aba.,y of policy 
question of law, 404 

“l«ntary liquidation 


Pro 
. 564 


bopro,rurir“y?' 

P“iposM Of, 435 ^ 

porvijion of Court, 45 

162 


excess holding of paid-up share 
capital, effect on, 99 
excessive holding, how affects, 107 
liberty in exercise of, 103 
motive exercise of, if immaterial, 
103 

provisions about, 97 
right of property, if is, 103 
right to have vote recorded, 104 
(of) shareholders, 103 
(of) shareholder, qualification 
for, 97 

Voyage 

see Change of voyage 
change of, 846 
delay in, 851 
excuses for delay in, 852 
illegal m part, 1^3 
reasonable despatch, condition of, 
852 

Voyage and time policy 
marine policy, 821 
Voyage-cum time policy 
meawng of, 814 
Voyage policy 

abandonment of voyage, effect 
of, 846 

abandonment of voyage, essential 
features of, 847 
change of voyage, 846 
change of voyage and deviation, 
distinguished, 848 
defined, 814 
deviation, effect of, 847 
deviation m fact, if seen, 848 
deviation, when deemed, 847 
implied warranty of cargo worthi 
ness of ship, 841 

insured voyage, incidents of, SiS 
intemion to deviate, if seen, 848 
meaning of, 52 
terminut adgutm, 846 
warranty of seaworthiness, 837 
Wager 

meazung of, 777 
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Wager policy 

defined (US A), 777 
meaning oft 52 

Wagering contract 

avoidance of, 777 
insurance contract, distinguished 
from, 777 

Wagering marine contract 
avoidance of, 776 
what is, 776 

Waiver 

(of) breach of warranty, 832 
(of) nonce of abandonment, 876 
Waiver of information 
by insurer, effect, 390 
Want of knowledge 

non disclosure due to, 390 
Want of licence 

penalty for agent for, 353 
Want of notice 
of nomination, elTect of, 315 
War 

and not clause combined, what 
IS, 38 

War insurance 

contingency insurance, 57 
War risk policy 
missing ship, 870 
Warehouseman 

interest of, if insurable interest, 35 
^Warehouse to warehouse* 
ctfcLt of clause of, 593 
'Warehouse to warehouse' clause 
rc'iniurance policy, 707 
Warranty 

itt Lxprest warranty 
stt implied warranty 
American law abjut, TOa 
aoal)iu of definition of, 829 
breach of when excused, 831 
cl»ar,ge of ctrcun stances, 831 
com, liancc rcralcrrd unlawful, 831 
defined 828.829 

exact cum| lunce, OJl 

exact (ulblmei t of conditiooa 828 


Warranty—coneW 


express, 833 

express, if may be, 384, 828 
(in) fire insurance, strict construe 
tion of, 34 

fraud, guarding against, 384 
implication beyond express terms 
of, if excluded, 384 
implied, if may be, 384, 828 
implied, when is, 830 
instances of, 834 
kinds of, 830 

iratenality of, if relevant, 831 
mcaniny of, 384, 829 
object of, 384 

promissory, 828 , 

(m) re insurance, rules applicable 
to, 597 ^ _ 

representation, distinguished irom, 

829 , , r 

tacit observance of, ill cltccts oi, 
384 

waiver of breach of, 832 
Warranty of good safety 


meaning of, 836 
Warranty of legality 
(of) adventure, 842 
contract with enemy, 842 
illcLal contracts, 842 
(of) manner of adventure, 842 
Warranty of neutrality 
documents to establish, 8-8 
liability of insurer under, 836 
meaning of, 835 


Warranty of nationality 
no implication of, O'fi 
Warranty of bcaworihineis 
continuing warranty, if i>, 
incamng of, 03^ r « n 

'icavrorthincss , n caning o , • 
stages m voyage, 839 
Wear and tear 

what includes (marine), 8o4 


Whaling voyage 

'outfit*, nr caning of. 793 
Whole-life insurance 

jit Convertible wfolclif' 

vf o!c 1 

defined,43 ,, 

form cf life iciurxnve, +♦ 
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Whole-time officer 

objei^t of requirement of, 258 
rcquiremeni of, 257 
when necessary, 239 

Widowhood 
relief during, 512 
Wife 

insurable interest in husband’s pro¬ 
perty, if has, 35 
nomination of, 315 
Wilful act 


fraud, if requires, 379 
Winding^ up 

judicial liquidation 
su Official liquidator 
appeal from order in, 625 

liabilities, valuation 

of, 458 

Board ofDircctors benefiting group 
of8harcholden,45l 
competency to apply, 451 

coalravention, of statutory roqmre- 
“‘>«i«ancc of, 449 
Ingush law, 449 

allure to commence business with 
448 

10 keep statutory deposit, 

ffreigo companies, 453 

“f aPpUcauoa for. 433 
„ societies, 562 

gro^ available ro Coatroller. 

grounds for, 443 

groi^ foy dissolution of partner- 
aro ground for, 450 

grounds of, 448 

^s Statutory meeting, 

default m. 448 
intk 10 pay debts, 448 

ouiiy lo p^y debts, what cou- 

stuutes, 449 

“^Ivency appearing from rcturiw» 

^“d equitable ground, 448 
J t and equitable grounds* 
of, 450 

j how valued, 45to 

Hu dator, appomtment cvf, 4-' 

°''>dcsof,448 


Winding np —contld 

partial schemes for, 470 
petition for, who may file, tSl 
policy values, notice of, 474 
reduction in number ^ members, 
448 

reduction of contracts of 
power of, 475 
return of deposit, 473 
(oO secondary compaa\, 4n5 
statutory report, d^auU a, -43 
surplus life insurance fund, 
cation of, 461 
suspension of business 

year, what constitutes, '* 0.3 
suspension of bui.ness, MO-y 
ground for, 44S 
taking over by Govern"-*"!, 
unpaid share capital, J ir 

account, 454 
unregistered companx, 
voluntaix, 455 

Winding up company 


meaning of, 44i> 
Winding up pr»>cocdiftirv 

of vested 

prohibition oJ» lAX' 

Winding up of XVevndofc^ 


udicial* 

iquidator, aiV'V' 
nodes ^ 

ot 

roc*vl«t^ At> 


s * 
SnX 


W»thdv*W*^« 
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Words and phrases 

tti Maxims 
abstract! 1C3 
accepting companyi 595 
actual total loss, UC8 
actuary, 5 

advance insurance, 11 
adventure analogous to marine 
adventure, 775 
all other perils, 929 
amalgamation, 271 
annuity insurance, 11 
appointed day (emergency provi* 
sions), 102i 

appointed day (I ifc Insurance Cor¬ 
poration), 957 
approved securities, 5, 28 
approved superannuation fund, 
W7 

'arranged** loss, 597 
arrest, etc , of kings, princes and 
people, 928 

ascertained claimant, 112 
'at and from*, 92G 
'at commencement of risk*, 795 
attestation clau e, 813 
auditor, C 

authorised capital, 9G 
average unless general, 930 
bank, C8G 
banking. 26 

banking company, G, 2G 
barratry, 929 
Bombay area, G86 
bonus, 250 
bottomry bond, 78B 
branch oflicc, 298 
burglary insurance, Gl 
business on dividing principle, 
515 

Calcutta area, 686 
calendar year, 148, 242, 346 
capital, 95 

capital redemption business, 9.;9 
cargo policy, 821 

carrying on business of insurance, 
22 

cattle insurance society, 584 
cause of action, 403 
ceding company, 595 
certified 6 
charge, 214 
chief agent, 6 
circulating capital 153 
civil commotion, 37 
claim, 172 


Words and phra8C9»-rd''/i 

combined bahncc-shcct, 149 
commliston, 219 
company, G 

company (Companies Act), 24 
compensatory, 101 
composite insurer, 037 
'cuinpromiscd* loss, 597 
tomtnsut ad idm, 170 
constructive loss, 55 
constructive total loss, 871 
'continuation*, 598 
contract of indemnity, 771 
contract of life insurance, 12 
contract of marine insurance, 770, 
773 

contract of re insurance, 78G 
contributory, 4C8 
controlled business, 937 
controlled business (Emergency 
provisions), 1023 
controlled fund, 220, 227 
controller or Controller of Insu¬ 
rance, C 

Co'Operauve Life Insurance Society, 
580 

court, G 
cover note, 19 
covering note, 922 
current liability, 211 
custodian (emergency provi 
sions), 1024 
damaged value, 892 
date when policy was clfectcd, 
170 

debenture, 27 
Delhi area, 68G 
director, 238, 417 
distant kindred, 324 
dividing principle, 514 
domicile, 20 

double insurance, 598, 827 
double insurance (USA). 828 
duly, 298 
endorsement, 857 
endowment insurance, 43 
executed, 812 
existing company, 24 
expenses of management, ^4^ 

346 

extra premium, 670 
facultative re-insurancc » 

786 

financial year, 148 
fire insurance business, 6, 
firm, 26 
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Words and pbrases-«»W Words ““d phrases-wn/d 


fixed capitali 153 
fixed habihtyi 211 
fleet policy, 82l 
floating policy, 52i 819 
fVaud, 379 
fieight, 770, 931 
freight policy, 821 
friendly society, 512 
'froiii*, 926 

‘from the loading thereof*, 927 
frustration clause, 56 
full coverage policy (motor 
vehicles insurance), 57 
fund, 142 

general average act, 832 
general average contribution, &82, 
803 


general average expenditure, 884 
general average loss, 882, 08j 
general insurance business, 6 
goods, 931 

Government company, 647 
Government securities, 7, 28 
Government security (Public Debt 
AcOi 29 

gro«s proceeds, 891 
gross value, G9l 
group insurance, 90 
guarantee company, 115 
head policy, 597 
heir, 323 

holder of a share, 186 

holders of life insurance policies 

inlndia, 210 , 2 ll 

holder of succession certificate, 325 

implied warranty, 830 

in good safety, 845 

incumbrancer, 214 

indemnity, 774 

Indian re insurer, 593, 60o 

subject matter, 86 ^ 
^ H ^•'^cresi, a4, 778 

insurance company, 7 

"lol!" ptoviiion»; 

^niettst policy, 52 
«^r*valuat,ojj period, 670 
'nvxsuoent, 27, 228 
‘nvcitmcai compaa), 8,37 


joint life insurance, 44 
jurisdiction, 402 
legal representative, 324 
liabilities, l42 

‘liability on policies of life insu 
ranee maturing for payment', 211 
hen, 215 

life insurance, 8, 42 
life insurance contract, 42 
life policy, 

limned payment insurance, 43 

local actions, 402 

'losses and misfortunes*, 54 

Most and not lost*, 54 

Most or not lost*, 926 

Madras area, 1 87 

manager (Companies Act), 30 

managing agent, 8 

marine adventure, 770 

marine insurance business, 8 

marine policy, 811, 812 

mantin e fenls, 770 

malcnal circumstance, 798 

matured claims, 210 

maturity date, 670 

measure of indemnity, 886,887 

member of company, 186 

miscellaneous insurance business, 9 

misfeasance, 6l4 

misrepresentation, 390, 805, 806 

mixed policy, 52 
mortgage, 293 
motion, 114 
movables, 770 


Mutual Insurance Company, 91 , 


oamca poticj, 821 
net premium, 670 
nominee of delinquent, 618 
nominee of policy, 317 
nen Hi fadum, 170 
nonforfeiture clause, 638 
nonce, 299 

novation, 285 
officers, CO,615 
officer (Companies Act), 30 
open policy, 52 
operative clause, 813 
ordinary residence. 980 
outfit, 795 
ovcr-msurance, 598 

ovc..n.urancc by double 
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WordM anti phrascaiWords and phrascs>-(dn/t/ 


open pohej, 019 
p-^td up insiirancci >i 

paid'Up policji 1)0, lj3J 
paid up sum, 
parUal loss, 55, 0u7 
parucuiar average loss, 000,001 
parucular clnTi^cs, OUU, OOl 
partner, 20 
pannctship, 20 
penis of seas, 53 
personal actionS) 1U2 
policy, 011 
po) cy-holder, 5 
policy of sea insurance, OU 
people, 920 
penis of ihr seas*, 928 
person 21 


pirates, '<20 
plcd{,c 215 
polic), 169 

policy holder (Ln^lish Act) 63 
policy of sea insurance 811 
policy (re insurance), 533, COO 
policy was clfcctcd, 170 » 

pool re insurance, 590 \ 

port, 6-10 . \ iM V. 

premium, 059 
premium term. 070 ' 

prescribed, 9 \M 

jirima /o<u surplus, ‘ 

primary cvidci c, 200 
prime cost, 795 
principal acent, 9 
principal place ol business, 200 
private company, 9, 2t 
private documents, ,.01 
‘profits from controlled business', 
957 


profits from other business, 950 
promissoiy warranty, 820, 8-0 
proposal, 114 
prospectus, 351,647 
proximate cause, 860 
provident fund, 647 
Provident Society, 94, 508 
provisory clause, 813 
public company, 9,24 
public corpcraiion, 946 
real actions, 402 
rebate, 351 
recital clause, 813 
reconstruction, 271 
re insurance, 594, 786 
relative 619 

relative of delinquent, 619 


relevant actuarial mvcsugaiion 
relief. 101 

report on alTairs of concern, lOa 
representation, 805 
rendtiaricf, 32 i 
resolution, 11 \ 
nsj>o’-Jiilta bond, 7d0 
restraint of princes, 928 
revenue, 153 
revenue account, 153 
rules and rci,u!aiioiii for the ture 
beint* “17 
rurtntnt^ policy, 52 
safely landed, 927 
salvage char(^es, 881 
scheme, 272 
sea policy, 811 
scawortiuncss, 838 
secondary company, 167 
secondary evidence, 200 
lecurti), 28 

shall presume, 20], 618 
share, 27 
sharers, 323 
ship, 770. 9:0 

ship starts on the voyace insured, 
815 

sickness ailment or loiury, 50 
sicned, 812 
slip, 922 

slip (manne 1,810 
sound value, 892 
special agent, 9 
special resolution, U5 
specific relief, 40l 
statutory meeting, 186 
stock, 27 
stranded, 950 
sub’agcni, H 
subrogation, 599, 904 
subsidiary company, 17 
‘suing and labouring’, 597 
suit, 77U 

surrender value, 90, 635 

suspension of business, 450 

‘taking cognizance of olTcnce’, b25 

term insurance, 43 

tcrminur ad quern, 846 

testatum, 813 

'the bank’, 686 

thieves, 928 

time policy, 52, 814 

‘to pay as may be paid’, 597 

total loss, 55 
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Words and phrases—conc/d 

touch and stay. 927 
trade union, 647 
transitory actions, 402 
treaty re insurance, 596, 786 
tribunal (Life Insurance Corpora” 
tion), 1009 

uhtirmat ftdti contract, 384 
underwriter, 18 
unvalued policy, 52, 819 
usage, 919 
valuation dale, 670 
valued policy, 52, 816, 817 
vessel, 773 
vessel policy, 52,821 
voyage cm time policy, 814 
voyage policy, 52, 814 
wager 777 
wager policy, 52 
wagering marine contract, 776 
‘warehouse to warehouse', 598 
warranty, 384,828 
warranty of good safety, 836 
warranty of neutrality, 833 
warranty of seaworthiness, 837 
whole life insurance, 43 
winding up company, 443 
working capita), 96 
year, 342 
zonal office, 975 

Working capital 

(of) Co-operative Life Insurance 

Societies, 586 
meaning of, 96 

Provident Socicu, 527 
Irovidentboccl), if governed by 

provision for, 97 ” ^ 

uatmory rcqmtcnient of, 97 
Woikiag men’s club 

KBarrinon of. 512 
Writ 

,‘'"“«'“"«WdBment 

S lion of noromauon. 


Written memorandam 

equitable assignment by, 301 
Written notice 

of abandonment, 876 
Written words 

construction of, 823 
(nnd) printed words, conflict bet¬ 
ween, 823 

(and) printed words, which pre¬ 
ferred, 54: 

Wrong answers 

(m) application for revival of 
lapsed policy, effect, 393 
(to) medical questions, effect, 393 
Wrongful statements 

flnl form, effect. 389 

(■n) documents leading to issue of 
^ policy, effect, 383 ® 

atuVr[s83'’°‘'‘^’’f'>“«‘>on- 

(■n) referee’s report, effect, 383 

Wrong conversj^Ta 
restoration on, 6 U 8 
Wrongful possession 
restoration on, b 08 

Wrongful 

Penalty for, 6 O 7 P"P«ty 

Wrongful retention 
restoration on. 608 

WroDgfuUvithhoIdiugofnr 

penally for, 6o7 P^^opertV 

Vear 

Accounting vear 
•« Calendar yeS 
«• Financial yeo, 
nicaning of, 342 


Zonal 


managers 




Zonal oOlco 
meaning of, 975 


974 





